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TUESDAY,  JULY  31,  1973 

U.S.  Senate, 

Subcommittee  on  Patents,  Trademarks  and  Copvriohts 

or  the  Com mitfee  on  the  Judiciary, 

Washington,  DJ\ 

The  committee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room  1114, 
Dirksen  Senate  Office  Building,  Senator  John  L.  McClellan  presiding. 

Present:  Senator  McClellan  [presiding],  liurdick,  Fong. 

Also  present  i  Thomas  C.  Brennan,  chief  counsel. 

Senator  McClellan.  The  committee  will  come  to  order,  I  under- 
stand other  members  of  the  committee  may  bo  present  later  but  we 
will  not  wait  on  them.  We   ill  begin. 

We  are  so  occupied  with  our  duties  today,  they  are  so  voluminous 
and  so  burdensome,  Senators  just  can't  be  everywhere  they  should  be 
and  nil  places  they  should  be.  Time  just  does  not  permit  it.  I  am  sup- 

fosed  to  be  in  an  appropriation  conference  this  morning  over  in  the 
rouse;  I  could  not  do  that;  I  had  to  leave  my  proxy.  So  we  will  just 
have  to  proceed  and  take  up  the  time  we  have  allotted  to  this  today 
and  tomorrow  whether  others  can  attend  or  not. 

The  Chair  would  like  to  make  this  brief,  opening  statement. 
The  subcommittee  today  is  reopening  the  hearings  on  legislation 
for  general  revision  of  the  copyright  Iaw,S.  13G1. 

Some  commentators  in  recent  years  have  expressed  concern  that  the 
Congress  has  too  frequently  yielded  the  initiative  in  legislative  matters 
to  the  executive  branch  of  the  Government. 

The  legislation  that  is  before  us  today  is  exclusively  the  work  product 
of  the  legislative  branch  of  the  Government  and\lcspitc  the  many 
other  pressing  demands  upon  the  time  of  the  Members  of  Congress, 
T  think  it  is  appropriate  that  we  now  undertake  to  process  the  pending 
bill  which  incorporates  a  copyright  revision  program, 
^  The.  subcommittee  has  previously  held  17  days  of  hearings  on  copy- 
right revision*  during  which  time  we  received  testimony  from  approxi- 
mately 150  witnesses.  A  number  of  public  and  statf  conferences  were 
held  subsequent  to  the  earlier  hearings. 

So  now  without  objection,  the  Chair  directs  that  the  previous  hear- 
ings on  S.  lOOft  of  the  80th  Congress  and  S.  of>T  of  the  00th  Congress 
be  incorporated  by  reference  as  part  of  the  proceedings  on  S.  1301. 

Action  on  copyright  legislation  has  been  necessarily  delayed  await- 
ing a  resolution  of  several  issues,  most  notably  the  formulation  by  the 
Federal  Communications  Commission  of  a  new  cable  television  regula- 
tory scheme.  This  has  now  been  accomplished  through  the  able  leader- 
ship of  Chairman  Dean  Bmvh. 

(l) 
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Now  today  and  tomorrow  we  will  hear  testimony  of  witnesses  on 
selected  copyright  issues,  concerning  which  there  have  been  develop- 
ments since  the  previous  hearings.  There  are  a  number  of  other  con- 
troversial issues  in  this  legislation  and  these  will  be  further  reviewed 
by  the  subcommittee  as  the  bill  is  processed. 

Mr.  Counsel,  do  you  have  any  statement  before  we  proceed? 

Mr.  Bre.vxax.  \cs,  I  do,  Mr.  Chairman.  I  request  at  this  time  that 
the  notice  of  this  hearing  to  be  followed  by  the  text  of  the  bill,  S.  1361, 
beprmted  in  the  record. 

Senator  McClkllax.  The  notice  of  the  hearing  and  a  copy  of  S.  1361, 
the  bill  under  consideration  will  be  printed  in  the  record  at  this  point. 

Llhe  notice  of  the  hearing  and  a  copy  of  the  bill,  S.  1361,  follow:] 

[Congressional  Record— Senate,  July  10,  ;973] 
Notice  of  Hearings  on  S.  1361 

Mr.  McClellan.  Mr.  President,  as  chairman  of  the  Subcommittee  on  Patents, 
irademnrks  and  Copyrights  I  previously  announced  that  the  subcommittee  would 
reopen  ^  ,  0„  legislation  for  the  general  revision  of  the  copyright  law, 

b.  1301,  to  receive  additional  testimony  on  selected  Issue* 

The  dates  and  Issues  of  the  hearings  are  as  follows :  July  31,  morning—tlbrarv 
photocopying;  July  3!,  afternoon— general  educational  exemptions:  August  1 
morning—cable  television  royalty  schedule;  August  1,  afternoon— carriage  of 
sporting  events  by  eable  television,  and  August  1,  afternoon-religious  broad- 
casting  exemption, 

The  hearings  will  commence  each  day  at  10  a.m.  and  2  p.m.  in  room  1114  of  the 
IHrksen  Senate  Omc?  Building. 

The  subcommlttet  will  allocate  time  to  the  principal  representatives  of  the 
various  points  of  vt'  w  on  each  issue.  Those  who  cannot  be  accommodated  during 
the  hearings  may  submit  written  statements  for  inclusion  In  the  record 

Those  who  desire  additional  information  should  contact  the  staff  of' the  sub- 
committee at  22o-226S, 
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S.  1361 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  26, 1973 

Mr.  McClelmn*  introduced  the  following  bill;  which  was  re>ul  twice  and 
referred!  to  the  Committee  on  the  Judiciary 


A  BILL 

For  the  general  revision  of  the  Copyright  Law,  title  17  of  the  United  States 
Code,  and  forother  purposes. 

1  Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the 

2  United  States  of  A merica  in  Congress  assembled* 

3  TITLE  I— GENERAL  REVISION  OF  COPYRIGHT  LAW 

4  Six?.  101.  Title  17  of  the  United  States  Code,  entitled  "Copy  rights," 

5  is  hereby  amended  in  its  entirety  to  read  as  follows: 

6  TITLE  17— COPYRIGHTS 


Ctrirrtft  >  8«c. 

1.  StrwtCT  Matte*  jj*d  Soon  or  Coftaiqht    101 

2.  CorrtiflHT  OwflnaHxr  and  Tuftsin   201 

3.  Due  a  no*  or  Oo*tajqht  _   801 

A.  CorTUQBr  Nonet,  Dtroarr,  akx>  R»i*teatio*    401 

5.  Cof tuqht  IflroitfltiiiaT  ajtd  RtUDDi   001 

&  MAjrtTACTUOT*  TUtqVTMKUtAT  AMV  lUrOtTATZCX     001 

7.  Coftajght  Omca  -  .  —   701 

8.  CormoBT  Eotaltt  Taibuwal  -  A   801 


7    Chapter  1.— SUBJECT  MATTER  AND  SCOPE  OF  COPYRIGHT 

101.  Definitions, 

102.  Subject  matter  of  copy  right :  In  general, 

103.  Subject  matters  of  copjrlght:  Compilations  tod  derivative  works. 

104.  Subject  matter  of  copyright :  National  or Igla. 

106,  Subject  matter  of  copyright:  United  States  Government  works. 

106.  Exclusive  rights  in  copyrighted  works. 

107.  Limitations  on  exclusive  rights :  Fair  use. 

106.  Limitations  on  exclusive  rights:  Reproduction  by  libraries  and  archives. 
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1  TITLE  17— COPYRIGHTS-Conttmied 

2  Chapter  1^-SUBJECT  MATTER  AND  SCOPE  OF 

3  COPYRIGHT-Continued 

Bee, 

109.  Limitations  on  exciuslre  righto :  Effect  of  Crtxisfer  of  partfctilir  copy  or 

phonortcofd. 

110.  Limitation*  on  axcloslTe  right*:  Exemption  of  certain  performances  and 

displays. 

HI,  Llmltstlons  oo  eiclosl  re  right*:  Secondary  transmissions, 

112.  Limitations  on  exclusive  rights ;  Ephemeral  recording!. 

US.  Scope  of  exclosWe  rights  In  pictorial,  graphic,  and  sculptural  works. 

114.  Scope  of  exclusive  rights  in  sound  recordings- 

115.  Scope  of  exclualTe  rights  In  nondramatlc  musical  works :  Compulsory  license 

for  making  and  distributing  phonorecords, 

11$.  Scope  of  exclusire  rights  in  oondramalic  musical  works  and  sound  record- 
ings :  Public  performances  by  means  of  colaoperated  phooorecord  players. 

lit.  Scope  of  exclude  rights:  Use  Id  conjunction  with  computers  and  similar 
Information  systems. 

4  §101.  Definitions 

&  As  used  in  this  title,  the  following  terms  and  their  variant  forms 

G  mean  the  following: 

f  An  "anonymous  work"  is  a  work  on  the  copies  or  phonorecords 

8  of  which  no  natural  person  is  identified  as  author, 

9  "Audiovisual  works"  are  works  that  consist  of  a  series  of  related 
10  images  which  are  intrinsically  intended  to  be  shown  by  the  use  of 
H  machines  or  devices  such  as  projectors,  viewers*  or  electronic 
12  equipment,  together  with  accompanying  sounds,  if  any,  regardless 
*3  of  the  nature  of  the  material  objects,  such  as  Alms  or  tapes,  in 
1*  which  the  works  are  embodied, 

1&  The  "best  edition"  of  a  work  is  the  edition,  published  in  the 
United  States  at  any  time  before  the  date  of  deposit,  that  the  Li 
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17  brary  of  Congress  determines  to  be  most  suitable  for  its  purposes, 

*8  A  person18  "child ren"  are  his  immediate,  offspring,  whether 

1^  legitimate  or  not,  and  any  children  legally  adopted  by  him. 

A  "collective  work"  is  a  work,  such  as  a  periodical  issue,  an- 

21  thology,  or  encyclopedia,  in  which  a  number  of  contributions, 

22  constituting  separate  and  independent  works  in  themselves,  are 

23  assembled  into  a  collective  whole. 

24  A  "compilation"  is  a  work  formed  by  the  collection  and  assem- 
2^  bling  of  pre  existing  materials  or  of  data  that  are  selected,  ccordi- 

26  nated,  or  arranged  in  such  a  way  that  the  resulting  work  as  a 

27  whole  constitutes  an  original  work  of  authorship.  The  term  "com- 
2&  pilation"  includes  collective  works, 

29  "Copies"  are  material  objects,  other  than  phonorecords,  in  which 

3°  a  work  is  Hied  by  any  method  now  known  or  later  developed,  and 

31  from  which  the  work  can  be  perceived,  reproduced,  or  otherwise 

32  communicated ,  either  directly  or  with  the  aid  of  a  machine  or 
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1  device.  The  term  "copies'*  includes  the  material  object,  other  than 

2  a  phonorecord,  in  which  the  work  is  first  fixed. 

3  "Copyright  owner  "  with  respect  to  any  one  of  the  exclusive 

4  rights  comprised  in  a  copyright,  refers  to  the  owner  of  that  par* 

5  ticular  right. 

6  A  work  is  "created''  when  it  is  fixed  in  a  copy  or  phonorecord 

7  for  the  first  time;  where  a  work  is  prepared  over  a  period  of  time, 

8  the  portion  of  it  that  has  been  fixed  at  any  particular  time  con- 

9  stitutea  the  work  as  of  that  time,  and  where  the  work  has  been 
!0  prepared  in  different  versions,  each  version  constitutes  a  separate 
U  work. 

12  A  "derivative  work"  is  a  work  based  upon  one  or  more  pre- 

13  existing  works,  such  as  a  translation,  musical  arrangement,  dram- 

14  atitation,  fictionalization,  motion  picture  version,  sound  record* 

15  ing,  art  reproduction,  abridgment,  condensation,  or  any  other 

16  form  in  which  a  work  may  be  recast,  transformed,  or  adapted,  A 
«f      17  work  consisting  of  editorial  revisions,  annotations,  elaborations, 

18  or  other  modifications  which,  as  a  whole,  represent  an  original 

10  work  of  authorship,  is  a  "derivative  work." 

20  A  "device,"  "machine,"  or  "process"  is  one  now  known  or  later 

21  9  developed. 

22  To  "display"  a  work  means  to  show  a  copy  of  it,  either  directly 

23  or  by  means  of  a  film,  slide,  television  image,  or  any  other  device 

24  or  process  or,  in  the  case  of  a  motion  picture  or  other  audiovisual 

25  work,  to  show  individual  images  nonsequentially. 

2f>  A  work  is  "fixed"  in  a  tangible  medium  of  expression  when  its 

27  embodiment  in  a  copy  or  phonorecord,  by  or  under  the  authority 

2d  of  the  author,  is  sufficiently  permanent  or  stable  to  permit  it  to 

29  be  perceived,  reproduced,  or  otherwise  communicated  for  a  period 

30  of  more  than  transitory  duration.  A  work  consisting  of  sounds, 

31  images,  cr  both,  that  are  being  transmitted,  is  "fixed1'  for  pur- 

32  poses  of  this  title  if  a  fixation  of  the  work  is  being  made  simultane* 

33  ously  with  its  transmission. 

34  The  terms  ''including"  and  "such  as"  are  illustrative  and  not 

35  limitative. 

3f>  A  " joint  work"  is  a  work  prepared  by  two  or  more  authors 

37  with  the  intention  that  their  contributions  be  merged  into  insepa< 

3*  ruble  or  interdependent  parts  of  a  unitary  whole, 

30  "Literary  works''  are  works  other  than  audiovisual  works, 

40  expressed  in  words,  numtwra,  nr  other  verbal  or  numerical  sym- 
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1  boh  or  indicia,  regardless  of  the  nature  of  th*  material  objects, 

2  such  as  books,  periodicals,  manuscripts,  phonorecords,  or  film,  in 

3  which  they  are  embodied. 

4  A  transmitting  organisation's  ulocal  service  are*/'  is  defined 

5  in  accordance  with  the  provisions  of  rectum  ill (f)(2)(C). 

6  "Motion  pictures*1  are  audiovisual  works  consisting  of  a  series 

7  of  related  images  which,  when  shown  in  succession,  impart  an 
ft  impression  of  motion,  together  with  accompanying  sounds,  if  any. 
&  To  "perform'*  a  work  means  to  recite,  render,  play,  dance,  or 
W  act  it,  either  directly  or  by  means  of  any  device  or  process  or,  in 

1 1  the  case  of  a  motion  picture  or  other  audiovisual  work,  to  show  its 

12  images  in  any  sequence  or  to  make  the  sounds  accompanying  it 

13  audible,  and,  in  the  case  of  a  sound  recording,  to  make  audible 

14  the  sounds  fixed  in  it, 

lf>  "Phonorecords"  are  material  objects  in  which  sounds  other  than 

lb  those  accompanying  a  motion  picture  or  other  audiovisual  work, 

1 1  are  fixed  by  any  method  now  known  or  later  developed,  and  from 
which  the  sounds  can  be  perceived,  reproduced,  or  otherwise  com* 

19  municated,  either  directly  or  with  the  aid  of  a  machine  or  device* 

^  The  term  "phonorecords"  includes  the  material  object  in  which 

21  the  sounds  are  first  fixed. 

22  "Pictorial,  graphic,  and  sculptural  works"  include  two-dirr.en* 

23  sional  and  three-dimensional  works  of  fine,  graphic,  and  applied 

24  art,  photographs,  prints  and  art  reproductions,  maps,  globes, 

25  charts,  plans,  diagrams,  and  models. 

2fi  A  "pseudonymous  work11  is  a  work  on  the  copies  or  phono- 

2?  records,  of  which  the  author  is  identified  under  a  fictitious  name. 

28  "Publication"  is  the  distribution  of  copies  or  photorecords  of  ft 

29  work  to  the  public  by  sale  or  other  transfer  of  ownership,  or  by 
3ft  rental,  lease,  or  lending.  The  offering  to  distribute  copies  or 

31  phonorecords  to  a  group  of  persons  for  purposes  of  further  dis- 

32  tribution,  public  performance,  or  public  display,  constitutes 

33  publication. 

34  To  perform  or  display  a  work  "publicly"  means: 

35  ( 1)  to  perform  or  display  it  at  a  place  open  to  the  public  or 
3R  at  any  place  where  a  substantial  number  of  persons  outside 
3^  of  a  normal  circle  of  a  family  and  its  social  acquaintances  is 
3R  gathered ; 

39  (2)  to  transmit  or  otherwise  communicate  a  performance 

^  or  display  of  the  work  to  a  place  specified  by  clause  (1)  or  to 
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1  the  public,  by  means  of  any  device  or  processv  whether  the 

2  members  of  the  public  capable  of  receiving  the  performance 

3  or  display  receive  it  in  the  same  place  or  m  separate  places 

4  and  at  the  same  time  or  at  different  times, 

5  "Sound  recordings"  are  works  that  result  from  the  fixation  of 

6  a  series  of  musical,  spoken,  or  other  sounds,  but  not  including  the 
T  sounds  accompanying  a  motion  picture  or  other  audiovisual  work, 

8  regardless  of  the  nature  of  the  material  objects,  such  as  disks, 

9  ^  tapes,  or  othet  phonorccords,  hi  which  they  are  embodied. 

10  "State"  includes  the  District  of  Columbia  and  the  Common- 
U  wealth  of  Puerto  Rico,  and  any  territories  to  which  this  title  is 

12  mado  applicable  by  an  act  of  Congress. 

13  A  "transfer  of  copyright  ownership"  is  an  assignment,  most- 
^  U*tFt  exclusive  license,  or  any  other  conveyance,  alienation,  or 
15  hypothecation  of  a  copyright  or  of  any  of  the  exclusive  rights 
l*1  comprised  in  a  copyright,  whether  or  not  it  is  limited  in  time  or 
If  place  of  effect,  but  not  including  a  nonexclusive  license. 

I*  A  "transmission  program11  is  a  body  of  material  that,  as  an 

10  aggregate,  has  been  produced  for  the  sole  purpose  of  transmission 

2°  to  the  public  in  sequence  and  as  a  unit. 

21  To  "transmit"  a  performance  or  display  is  to  communicate  it  by 

22  any  device  or  process  whereby  images  or  sounds  are  received 
&l  beyond  the  place  from  which  they  are  sent. 

***  The  "United  States,"  when  used  in  a  geographical  sense,  com- 

W  prises  the  several  States,  the  District  of  Columbia  and  the  Com- 

2fi  mon wealth  of  Puerto  Ero,  and  the  organized  territories  under 

2?  the  jurisdiction  of  the  United  States  Government. 

2*  A  "useful  article1*  is  an  article  having  an  intrinsic  utilitarian 

29  function  that  is  not  merely  to  portray  the  appearance  of  the 

W  article  or  to  convey  information.  An  article  that  is  normally  a  part 

31  of  a  useful  article  is  considered  a  "useful  article." 

32  The  author's  "widow"  or  "widower"  is  the  author's  surviving 
ft3  spouse  under  the  law  of  his  domicile  at  the  time  of  his  death, 
3*  whether  or  not  the  spouse  has  later  remarried. 

ft*  A  "work  of  the  United  States  Government1'  is  a  work  prepared 

3fi  by  an  officer  or  employee  of  the  United  States  Government  as  part 

37  of  his  official  duties, 

3*  A  "work  made  for  hire"  is : 

(1)  a  work  prepared  by' an  employee  within  the  scope  of 

4°  his  employment :  or 
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1  (2)  'a  work  specially  ordered  or  commissioned  for  use  as 

2  a  contribution  to  a  collective  work*  as  a  part  of  a  motion  pic- 

3  ture  or  other  audiovisual  work*  as  a  translation,  as  a  supple- 

4  menlary  work,  as  a  compilation,  as  an  instructional  text,  as 
ft  a  test,  as  answer  material  tor  a  test,  as  a  photographic  or 

6  other  portrait  of  one  or  more  persons,  or  as  nil  at  lis,  if  (he 

7  parties  expressly  agree  in  a  written  instrument  signed  by 
B  them  that  the  work  shall  1*  considered  a  work  made  for  hire, 

0  A  "supplementary  work"  is  a  work  prepared  for  publication 
to  as  a  secondary  adjunct  to  a  work  by  another  author  for  the 
It  purpose  of  introducing,  concluding,  illustrating,  explaining, 

12  revising,  commenting  upon,  or  assisting  in  the  use  of  the  other 

13  work,  such  as  forewords,  afterwords,  pictorial  illustrations, 
U  maps;,  charts,  tables,  editorial  notes,  musical  arrangements, 

1  ft  answer  material  for  tests,  bibliographies,  appendixes,  and 
Iti  indexes ►  An  "instructional  text"  is  a  literary,  pictorial,  or 
1?  graphic  work  prepared  for  publication  with  the  purpose  of 
IS  use  in  systematic  instructional  activities. 

19  §  102.  Subject  matter  of  copyright :  In  general 

W  (a)  Copyright  protection  subsists,  in  accordance  with  this  title,  in 

21  original  works  of  authorship  fixed  in  any  tangible  medium  of  expres- 

22  sion,  now  known  or  later  developed,  from  which  they  can  be  perceived, 

23  reproduced,  or  otherwise  communicated,  either  directly  or  with  the  aid 

24  of  a  machine  or  device.  Works  of  authorship  include  the  following 
2ft  categories: 

2B  (1)  literary  works; 

27"  (2)  musical  works,  including  any  accompanying  words; 

28  {$)  dramatic  works,  including  any  accompanying  music; 

2t>  (4)  pantomimes  and  choreographic  works; 

30  (5)  pictorial, graphic, andsculptural  works; 

SI  (G)  motion  pirtures  am}  other  audiovisual  works; 

32  (7)  sound  recordings. 

33  (b)  In  no  case  does  copyright  protection  for  nn  original  work  of 


34  authorship  extend  to  any  idea,  plan,  procedure,  process,  system, 

3f>  method  of  opera*  ion,  concept,  princi  pie,  or  discovery,  regardless  of  the 

36  form  in  which  it  is  described,  explained,  illust  rated,  or  embodied  in  such 

37  work. 

3*  §103.  Subject  matter  of  copyright;  Compilations  and  derivative 

30  works 

10  (a)  The  subject  matter  of  copyright  as  specified  by  section  102  in* 
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1  eludes  compilations  and  derivative  works,  but  protection  for  a  work 

2  employing  pre-existing  material  in  which  copyright  subsists  does  not 

3  extend  to  any  part  of  the  work  in  which  such  material  has  been  used 

4  nn)awfu)ly, 

5  {h)  The  copyright  in  a  compilation  or  derivative  work  extends 

6  onl;*  to  the  material  contributed  by  the  author  of  such  work,  as  dis* 

7  ttnguished  from  the  pre  existing  materia/  employed  in  the  work, 

8  and  does  not  imply  any  exclusive  right  in  the  pre-existing  material. 

9  The  copyright  in  such  work  is  independent  of,  and  does  not  aflect 
10  or  enlarge  the,  scope,  duration,  ownership,  or  subsistence  of,  any  copy- 
It  right  protection  in  the  preexisting  material, 

12  §  MM.  Subject  matter  of  copyright:  National  origin 

13  (»)  Unpublished  Work?,— The  works  specified  by  sections  102  and 
H  103,  while  unpublished,  are  subject  to  protection  under  this  title  with- 

1 5  out  regard  to  the  nationality  or  domicile  of  the  author. 

16  (b)  PcBLtsncD  Works.— The  works  specified  by  sections  102  and 

17  103,  when  published,  are  subject  to  protection  under  this  title  if— 

18  (I)  on  the  date  of  first  publication,  one  or  more  of  the  authors 
ID  is  a  national  or  domiciliary  of  the  United  States,  or  is  a  national, 

20  domiciliary,  or  sovereign  authority  of  a  foreign  nation  that  is  a 

21  party  to  a  copyright  treaty  to  which  the  United  vStates  is  also  a 

22  party,' or 

23  (2)  the  work  is  first  published  in  the  United  States  or  in  a  for- 
$4  eign  nation  that,  on  the  date  of  first  publication,  is  a  parly  to  the 
-25  Universal  Copyright  Convention  of  1952;  or 

26  (3)  the  work  is  first  published  by  the  United  Nations  or  any 

27  of  its  specialized  agencies,  or  by  the  Organization  of  American 

28  States;  or 

29  (i)  the  work  comes  within  the  scope  of  a  Presidential  procla- 

30  mat  ion.  Whenever  the  President  finds  that  a  particular  foreign 

31  nation  extends,  to  works  by  authors  who  are  nationals  or  domicile* 
3£  aries  of  the  United  States  or  to  works  that  are  first  published  in 

33  the  United  States,  copyright  protection  on  substantially  the  same 

34  basis  as  that  on  which  the  foreign  nation  extends  protection  to 

35  works  of  its  own  nationals  and  domiciliates  and  works  first  pub- 
3fi  lished  in  that  nation,  he  may  by  proclamation  extend  protection 
37  under  this  title  to  works  of  which  one  or  more  of  the  authors  is, 

on  the  date  of  first  publication  a  national,  domiciliary,  or  sov* 

30  ereign  authority  of  that  nation,  or  which  was  first  published  in 

JO  that  nation.  The  President  may  revise,  suspend,  or  revoke  any 
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1  such  proclamation  or  impose  any  conditions  or  limitations  on 

2  protection  under  a  proclamation. 

3  §105.  Subject  matter  of  copyrights  United  States  Government 

4  works 

&  Copyright  protection  under  this  title  is  not  available  for  any  work 

6  of  the  United  States  Government,  but  the  United  States  Government 

7  is  not  precluded  from  receiving  and  holding  copyright*  transferred 

8  to  vt  by  assignment,  bequest ,  or  otherwise. 

&  §  106.  Exclusive  rights  in  copyrighted  works 

10  Subject  to  sections  107  through  117,  the  owner  of  copyright  under 

U  this  title  has  the  exclusive  rights  to  do  and  to  authorize  any  of  the 


12  following : 

18  (1)  to  reproduce  the  copyrighted  work  in  copies  or  phono- 
14  records; 

*5  (2)  to  prepare  derivative  works  based  upon  the  copyrighted 

16  work; 

17  (3)  to  distribute  copies  or  phonorecords  of  the  copyrighted 
*8  work  to  the  public  by  sale  or  other  transfer  of  ownership,  or  by 

19  rental,  lease,  or  lending; 

20  (4)  in  the  case  of  literary,  musical,  dramatic,  and  choreographic 

21  works,  pantomimes,  motion  pictures  and  other  audiovisual  works, 

22  and  sound  recordings,  to  perform  the  copyrighted  work  publicly; 

23  (5 )  in  the  case  of  literary,  musical,  dramatic  and  choreographic 

24  works,  pantomimes,  and  pictorial,  graphic,  or  sculptural  works, 

25  including  the  individual  images  of  a  motion  picture  or  other 

26  audiovisual  work,  to  display  the  copyrighted  work  publicly. 

27  §107.  Limitations  on  exclusive  rights:  Fair  use 

28  Notwithstanding  the  provisions  of  section  106,  the  fair  use  of  a 


29  copyrighted  work,  including  such  use  by  reproduction  in  copies  or 

30  phonorecords  or  by  any  other  means  specified  by  that  section,  for  pur- 

31  poses  such  as  criticism,  comment,  news  reporting,  teaching,  scholar- 

32  ship,  or  research,  is  not  an  infringement  of  copyright.  In  determining 

33  whether  the  use  made  of  a  work  in  any  particular  case  is  a  fair  use 
•14  the  factors  to  be  considered  shall  include : 


35  (1)  the  purpose  and  character  of  the  use; 

36  (2)  the  nature  of  the  copyrighted  work; 

37  (3)  the  amount  and  substantiality  of  the  portion  used  in  re- 

38  la t ion  to  the  copyrighted  work  as  a  whole ;  and 

39  (4)  the  effect  of  the  use  upon  the  potential  market  for  or  value 

40  of  the  copyrighted  work. 
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1  §  108,  Limitations  on  exclusive  right* :  Reproduction  by  libraries 

2  and  archives 

3  (a)  Notwithstanding  the  provisions  of  section  106,  it  is  not  an  In- 

4  fringement  of  copyright  (or  a  library  oi  archives,  or  any  of  its  em* 

5  ployees  acting  within  the  scope  of  their  employment,  to  reproduce  no 
0  more  than  one  copy  or  phonorecord  of  a  work,  or  distribute  such  copy 
7  or  phonorecord,  under  the  conditions  specified  by  this  section  and  if: 


8  (1)  The  reproduction  or  distribution  is  made  without  any  pur- 

9  pose  of  direct  or  indirect  commercial  advantage ;  and 

10  (8)  The  col  lections  of  thelibrary  orarchives  are  (i)  opentothe 

11  public,  or  (ii)  available  not  only  to  researchers  affiliated  with  the 

12  library  or  archives  or  with  the  institution  of  which  it  is  a  part,  but 

13  also  to  other  persons  doing  research  in  a  specialized  Held, 

14  (b)  The  rights  of  reproduction  and  distribution  under  this  section 


15  apply  to  a  copy  or  phonorecord  of  an  unpublished  work  duplicated  in 

16  facsimile  form  solely  for  purposes  of  preservation  and  security  or  for 

17  deposit  for  research  use  in  another  library  or  archives  of  the  type  de- 

18  scribed  by  clause  (2)  of  subsection  (a),  if  the  copy  or  phonorecord 
10  reproduced  is  currently  in  the  collections  of  the  library  or  archives. 

20  (c)  The  right  of  reproduction  under  this  section  applies  to  a  copy 

21  or  phonorecord  of  a  published  work  duplicated  in  facsimile  form  solely 
2*2  for  the  purpose  of  replacement  of  a  copy  or  phonorecord  that  is  dam- 

23  aged,  deteriorating,  lost,  or  stolen,  if  the  library  or  archives  has,  after 

24  a  reasonable  effort,  determined  that  an  unused  replacement  cannot  be 

25  obtained  at  a  normal  price  from  commonly -known  trade  sources  in  the 

26  United  States,  including  authorized  reproducing  services. 

27  (d)  The  rights  of  reproduction  and  distribution  under  this  section 

28  apply  to  a  copy  of  a  work,  other  than  a  musical  work,  a  pictorial, 
20  graphic  or  sculptural  work,  or  a  motion  picture  or  other  audio-visual 

30  work,  made  at  the  request  of  a  user  of  the  collections  of  the  library  or 

31  archives,  including  a  user  who  makes  his  request  through  another 

32  library  or  archives,  if : 


33  (1)  The  user  has  established  to  the  satisfaction  of  the  library 

34  or  archives  that  an  unused  copy  cannot  be  obtained  at  a  normal 
&5  price  from  commonly  known  trade  sources  in  the  United  States, 

36  including  authorized  reproducing  services ; 

37  (2)  The  copy  becomes  the  property  of  the  user,  and  the  library 

38  or  archives  has  had  no  notice  that  the  copy  would  be  used  for  any 

39  purpose  other  than  private  study,  scholarship,  or  research;  and 

40  (3)  The  library  or  archives  displays  prominently,  at  the  place 


o 

ERIC 


2(1-344  O  •  73  -  2 


12 
10 

1  where  orders  are  accepted,  and  includes  on  its  order  form,  a  warn- 

2  ing  of  copyright  in  accordance  with  requirement*  that  the  Register 

3  of  Copyrights  shall  prescribe  by  regulation. 

4  (e)  Nothing  in  this  section— 

5  (1)  shall  bo  construed  to  imposeliability  for  copyright  infringe- 

6  ment  upon  a  library  or  archives  or  Us  employees  for  the  unsuper* 

7  vised  use  of  reproducing  equipment  located  on  its  premises, 

8  provided  that  such  equipment  displays  a  notice  that  the  making 

9  of  a  copy  may  be  subject  to  the  copyright  law ; 

10  (2)  excuses  a  person  who  uses  such  reproducing  equipment  or 

11  who  requests  a  copy  under  subsection  (d)  from  liability  for  copy - 

12  right  infringement  for  any  such  act,  or  for  any  later  use  of  such 

13  copy,  if  it  exceeds  fair  use  as  provided  by  section  107 ; 

U  (3)  in  any  way  affects  the  right  of  fair  use  as  provided  by 

25  section  107,  or  any  contractual  obligations  assumed  by  the  library 

ltt  or  archives  when  it  obtained  a  copy  or  phonorecord  of  the  work 

17  for  its  collections. 

18  (f)  The  rights  of  reproducing  or  distributing  "no  more  than  one 

19  copy  or  phonorecord"  in  accordance  with  this  section  extend  to  the  iso- 

20  I  a  ted  and  unrelated  reproduction  or  distribution  of  a  single  copy  or 

2 1  phonorecord  of  the  same  work  on  separate  occasions,  but  do  not  extend 

22  to  cases  where  the  library  or  archives,  or  its  employee,  is  aware  or  has 
•2.1  substantial  reason  to  believe  that  it  is  engaging  in  the  related  or 
•24  concerted  reproduction  or  distribution  of  multiple  copies  or  phono- 
25  records  of  the  same  work,  whether  on  one  occasion  or  over  a  period  of 
jr>  time,  and  whether  intended  for  aggregate  use  by  one  individual  or 

27  for  separate  use  by  the  individual  members  of  a  group. 

28  §109.  Limitations  on  exclusive  rights:  Effect  of  transfer  of  par- 

29  ttcular  copy  or  phonorecord 

30  (a)  Notwithstanding  the  provisions  of  section  106(3),  the  owner  of 

31  a  particular  copy  or  phonorecord  lawfully  made  under  this  title,  or  any 

32  person  authorized  by  him,  is  entitled,  without  the  authority  of  the 
S3  copyright  owner,  to  sell  or  otherwise  dispose  of  the  possession  of  that 
34  copy  or  phonorecord. 

3.5  (b)  Notwithstanding  the  provisions  of  section  106(5),  the  owner 

36  of  a  particular  copy  lawfully  made  under  this  title,  or  any  person 

37  authorized  by  him,  is  entitled,  without  the  authority  of  the  copyright 
3ft  owner,  to  display  that  copy  publicly,  eif  her  directly  or  by  the  projec- 

39  tion  of  no  more  than  one  image  at  a  time,  to  viewers  present  at  the 

40  place  where  the  copy  is  located. 
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1  (c)  The  privileges  prescribed  by  subsections  (a)  and  (b)  do  not, 

2  unless  authorized  by  the  copyright  owner,  extend  to  any  person  who 

3  has  acquired  possession  of  the  copy  or  phonorecord  from  the  copy. 

4  right  owner,  by  rental,  lease,  loan,  or  otherwise,  without  acquiring 
3  ownership  of  it, 

A  §110.  Limitations  on  exclusive  rights  i  exemption  of  certain  per- 

7  formances  and  displays 

g  Notwithstanding  the  provisions  of  section  106,  the  following  are  not 

9  infringements  of  copyright; 

10  (!)  performance  or  display  of  a  work  by  instructors  or  pupils 
X\  in  the  course  of  face-to-face  teaching  activities  of  a  nonprofit  edu- 
12  cational  institution,  in  a  classroom  or  similar  place  devoted  to 
i#  instruction,  unless,  in  the  case  of  a  motion  picture  or  other  audio- 

14  visual  work,  the  performance,  or  the  display  of  individual  images, 

15  w  fffren  *>>'  means  of  a  copy  that  was  not  lawfully  made  under  this 

16  title  and  that  the  person  responsible  for  the  performance  knew  or 

17  had  reason  to  believe  was  not  lawfully  made ; 

18  (2)  performance  of  a  nondramatic  literary  or  muskal  work  or 

19  of  a  sound  recording,  or  display  of  a  work,  by  or  in  the  course  of  a 

20  transmission,  if : 

21  (A)  the  performance  or  display  is  a  regular  part  of  the 

22  systematic  instructional  activities  of  a  governmental  body  or 

23  a  nonprofit  educational  institution ;  and 

24  (B)  the  performance  or  display  is  directly  related  and  of 

25  material  assistance  to  the  teaching  content  of  the  transmis- 

26  sionj  and 

27  (C)  the  transmission  is  made  primarily  for: 

28  (i)  reception  in  classrooms  or  similar  places  normally 

29  devoted  to  instruct  ton,  or 

30  (ii)  reception  by  persons  to  whom  the  transmission  is 

31  directed  because  their  disabilities  or  other  special  circum- 

32  stances  prevent  their  attendance  in  classrooms  or  similar 

33  places  normally  devoted  to  instruction,  or 

34  (iii)  reception  by  officers  or  employees  of  govern- 

35  mental  bodies  as  a  part  of  their  official  duties  or  employ- 

36  ment ; 

37  (3)  performance  of  a  nondramatic  literary  or  musical  work 

38  or  of  a  dramat  ico-musical  work  of  a  religious  nature,  or  of  a  sound 

39  recording,  or  display  of  a  work,  in  the  course  of  services  at  a 

40  place  of  worship  or  other  religious  assembly; 
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1  (4)  performance  of  a  nondramatic  literary  or  musical  work  or 

2  of  a  sound  recording,  otherwise  than  in  a  transmission  to  the  pub- 

3  lie,  without  any  purpose  of  direct  or  indirect  commercial  advan- 

4  tage  and  without  payment  of  any  fee  or  other  compensation  for 

5  the  performance  to  any  of  its  performers,  promoters,  or  orga- 

6  niters,  if: 

7  (A)  there  is  no  direct  or  indirect  admission  charge,  or 

8  (B)  the  proceeds*  after  deducting  the  reasonable  costs  of 
0  producing  the  performance,  are  used  exclusively  for  educa- 

10  tional,  religious,  or  charitable  purposes  and  not  for  private 

It  financial  gain,  except  where  the  copyright  owner  has  served 

12  notice  of  his  objections  to  the  performance  under  the  follow- 

13  ing  conditions: 

U  (i)  The  notice  shall  be  in  writing  and  signed  by  the 

15  copyright  owner  or  his  duly  authorized  agent;  and 

Iti  (ii)  The  notice  shall  be  served  on  the  person  rcspon- 

17  aible  for  the  performance  at  least  seven  days  before  the 

IK  date  of  the  performance,  and  shall  state  the  reasons  for 

19  his  objections;  and  * 

20  (iii)  The  notice  shall  comply,  in  form,  content,  and 

21  manner  of  service,  with  requirements  that  the  Register 

22  of  Copyrights  shall  prescribe  by  regulation  j 

23  (5)  communication  of  a  transmission  embodying  a  performance 

24  or  display  of  a  work  by  the  public  reception  of  the  transmission 

25  on  a  single  receiving  apparatus  of  a  kind  commonly  used  in  pri* 

26  vate  homes,  unless : 

27  (A)  a  direct  charge  is  made  to  see  or  hear  the  transmis- 

28  sion ;  or 

29  (B)  the  transmission  thus  received  is  further  transmitted 

30  to  the  public; 

31  (6)  performance  of  a  nondramatic  musical  work  or  of  a  sound 

32  recording  in  the  course  of  an  annual  agricultural  or  horticultural 

33  fair  or  exhibition  conducted  by  a  governmental  body  or  a  non- 

34  profit  agricultural  or  horticultural  organization; 

35  [1)  performance  of  a  nondramatic  musical  work  or  of  a  sound 

36  recording  by  a  vending  establishment  open  to  the  public  at  large 

37  without  any  direct  or  indirect  admission  charge,  where  the  sole 
3ft  purpose  of  the  performance  is  to  promote  the  retail  sale  of  copies 

39  or  phonorecords  of  the  work  and  the  performance  is  not  trans- 

40  mitted  beyond  the  place  where  the  establishment  is  located, 


15 


13 

1  §111.  Limitations  on  exclusive  rights!  Secondary  transmissions 

2  (a)  Certain  Secondary  Transmissions  Exempted.— The  second* 

3  ary  transmission  of  a  primary  transmission  embodying  a  performance 

4  or  display  of  a  work  is  not  an  infringement  of  copyright  if: 

5  (1)  the  secondary  transmission  is  not  made  by  a  cable  system, 

6  and  consists  entirely  of  the  relaying,  by  the  management  of  a 

7  hotel,  apartment  house,  or  similar  establishment,  of  signals  trans- 

*  mitted  by  a  broadcast  station  licensed  by  the  Federal  Communica- 

*  tions  Commission,  within  the  local  service  area  of  such  station,  to 

10  the  private  lodgings  of  guests  or  residents  of  such  establishment, 

11  and  no  direct  charge  is  made  to  see  or  hear  the  secondary  trans- 
it mission;  or 

13  (2)  the  secondary  transmission  is  made  solely  for  the  purpose 

U  and  under  the  conditions  specified  by  clause  (2)  of  section  110;  or 

15  (3)  the  secondary  transmission  is  made  by  a  common,  contract, 

Iti  or  special  carrier  who  has  no  direct  or  indirect  control  over  thecon- 

17  tent  or  selection  of  the  primary  transmission  or  over  the  particu- 

18  lar  recipients  of  the  secondary  transmission,  and  whose  activities 

19  with  respect  to  the  secondary  transmission  consist  solely  of  pro- 

20  viding  wires,  cables,  or  other  communications  channels  for  the  use 

21  of  others:  Provided^  That  the  provisions  of  this  clause  extend 

22  only  to  the  activities  of  said  carrier  with  respect  to  secondary 

23  transmissions  and  do  not  exempt  from  liability  the  activities  of 

24  others  with  respect  to  their  own  primary  or  secondary  transmis- 

25  sion ;  or 

2fi  (4)  the  secondary*  transmission  is  made  by  a  governmental 

27  body,  or  other  nonprofit  organization,  without  any  purpose  of  di- 

2ft  rect  or  indirect  commercial  advantage,  and  without  charge  to  the 

20  recipients  of  the  secondary  transmission  other  than  assessments 

30  necessary  to  defray  the  actual  and  reasonable  co**?  rtf  maintaining 

31  and  operating  the  secondary  transmission  service, 

32  (b)  Secondary  Transmission  of  Primary  Transmission  to  Con- 


33  trolled  GRotrp.— Notwithstanding  the  provisions  of  subsections  {a) 

34  and  (c),  the  secondary  transmission  to  the  public  of  a  primary  trans- 

35  mission  embodying  a  performance  or  display  of  a  work  is  actionable  as 
3f»  an  act  of  infringement  under  section  501,  and  is  fully  subject  to  the 
37  remedies  provided  by  sections  502  through  506,  if  the  primary  trans- 
3A  mission  is  not  made  for  reception  by  the  public  at  large  but  is  con- 
39  trolled  and  limited  to  reception  by  particular  members  of  the  public, 
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1  (c)  Secondary  Transmissions  by  Cable  Systems,— 

2  (1)  Subject  to  the  provisions  of  subsections  (a)  And  (b),  but  not- 

3  withstanding  the  provisions  of  clauses  (2)  and  (4)  of  this  subsection, 

4  the  secondary  transmission  to  the  public  by  a  cable  system  of  a  pri- 

5  mary  transmission  made  by  a  broadcast  station  licensed  by  the  Federal 

6  Communications  Commission  and  embodying  a  performance  or  display 

7  of  a  work  is  subject  to  compulsory  licensing  under  the  conditions  spcci- 

8  fied  by  subsection  (d ) ,  in  the  following  cases : 

U  (A)  Where  the  signals  comprising  the  primary  transmission 

10  are  exclusively  aural ;  or 

H  (B)  Where  the  reference  point  of  the  cable  system  is  within  the 

1'2  local  service  area  of  the  primary  transmitter;  or 

13  (C)  Where  the  reference  point  of  the  cable  system  is  outside 

14  any  United  States  television  market,  a3  defined  in  accordance 
t»r»  with  subsection  (f). 


IK  (2)  Subject  to  the  provisions  of  subsections  (a),  (b),  and  (e)  and 

17  of  clauses  (I)  and  (4)  of  this  subsection,  the  secondary  transmission 

Is  to  the  public  by  a  cable  system  of  a  primary  transmission  made  by  a 

19  broadcast  station  licensed  by  the  Federal  Communications  Commis- 

^°  sion  and  embodying  a  performance  or  display  of  a  work  is  subject  to 

2t  compulsory  licensing  under  the  conditions  specified  by  subsection  (d), 
in  the  following  cases : 


23  (A)  Where  the  reference  point  of  the  cable  system  is  within  a 

l24  United  States  television  market,  as  defined  in  accordance  with 

2f>  subsection  (f),  but  the  signal  of  the  primary  transmitter— 

2fi  (I)  when  added  to  the  signals  of  those  television  broadcast 

27  stations  whose  local  service  areas  are  within  that  market, 

28  and  of  any  other  television  broadcast  stations  whose  signals 
20  are  being  regularly  and  lawfully  used  under  this  section  by 

30  the  cable  system  for  secondary  transmissions,  does  not  exceed 

31  the  number  of  signals  of  stations  specified  by  clause  (3) 

32  as  comprising  adequate  television  service  for  that  market; 

33  and 

34  (ii)  is  the  signal  of  a  television  broadcast  station  of  the 

35  type  whose  lack  deprives  the  market  of  adequate  service  in 
3f>  accordance  with  the  standards  specified  by  clause  (3),  and 

37  is  closer  to  the  market  than  the  signal  of  any  other  station 

38  of  the  same  type,  whose  local  service  area  is  not  within  the 
3ft  market ;  or 

40  (B)  Where,  notwithstanding  the  provisions  of  subclause  (A), 
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X  the  cable  system  or  its  p red eccssor  in  title  had,  before  January  1. 

2  1071,  in  accordance  with  the  applicable  rules  of  the  Federal 

3  Communications  Commission,  made  regular  secondary  trans • 

4  missions  of  the  transmissions  of  the  primary  transmitter  or  its 

5  predecessor  in  title.  And  provided  that  such  regular  secondary 

6  transmissions  shall  be  exempt  from  the  requirements  of  clauses 

7  (4)  (A)  and  <4)(B)  of  subsection  (c). 

8  (3)  For  the  purposes  of  this  subsection,  "adequate  television  serv- 

9  ice"  within  a  United  States  television  market  is  defined  according  to 

10  the  numerical  rank  of  the  market  and  the  number  and  type  of  those 
U  operating  broadcast  stations  licensed  by  the  Federal  Communications 
12  Commission  whose  tocal  service  areas  are  within  that  market.  Con- 

15  struct  ion  permits  shall  not  bo  included  in  any  computation  for  this 
14  purpose. 

1ft  (A)  In  markets  1  through  50,  adequate  television  service  com- 

16  prises  the  network  stations  transmitting  the  programs  of  all  the 

17  television  networks  providing  national  transmissions,  three  inde- 

18  pendent  commercial  stations,  and  one  noncommercial  educational 

19  station. 

20  (B)  In  markets  51  and  below,  adequate  television  service,  com- 

21  prises  the  network  stations  transmitting  the  programs  of  all  the 

22  television  networks  providing  national  transmissions,  two  inde- 

23  pendent  commercial  stations,  and  one  noncommercial  educational 

24  station. 

25  (4)  Subject  to  the  provisions  of  subsections  (a)  and  (b)  and  of 

26  clause  (1)  of  this  subsection,  but  notwithstanding  the  provisions  of 

27  clause  (2)  of  this  subsection,  the  secondary  transmission  to  the  public 

28  by  a  cable  system  of  a  primary  transmission  made  by  a  broadcast 

29  station  licensed  by  the  Federal  Communications  Commission  and 

30  embodying  a  performance  or  display  of  a  work  is  actionable  as  an 

31  act  of  infringement  under  section  501,  and  is  fully  subject  to  the 

32  remedies  provided  by  sections  502  through  506,  in  the  following 

33  cases: 

34  (A)  Where  the  cable  system,  at  least  one  month  before  the 

35  date  of  the  secondary  transmission,  has  not  recorded  the  notice 

36  specified  by  subsection  (d) ;  or 

37  (B)  Where  the  reference  point  of  the  cable  system  falls  within 

38  a  circle  defined  by  a  radius  of  thirty- five  air  miles,  or  within  ft 

39  radius  as  subsequently  determined  by  the  Federal  Communica- 

40  tions  Commission,  after  notice  and  public  hearings,  from  the  cen- 
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1  ter  of  a  United  States  television  market,  as  defined  in  accordance 

2  with  subsection  (f),  and— 

3  <i)  the  primary  transmission  is  made  by  a  television  broad- 
■*  cast  station  whoso  local  service  area  is  outside  the  market ;  and 

5  (ii)  a  television  broadcast  station  licensed  by  the  Federal 

6  Communications  Commission,  whose  local  service  area  is 
<  within  the  market,  has  the  exclusive  right,  under  an  exclusive 
8  license  or  other  transfer  of  copyright,  to  transmit  any  per- 
0  formance  or  display  of  the  same  version  of  the  work  covered 
10  by  the  exclusive  license  or  other  transfer  of  copyright;  and 
1*  (iii)  except  where  the  market  is  one  of  the  first  fifty  of  the 
-2  United  States  television  markets,  the  particular  version  of  the 
M  work  covered  by  the  exclusive  license  or  other  transfer  of 
U  copyright  has  never  been  transmitted  to  the  public  in  a  syndi- 
i«r>  cated  showing  in  the  market  by  the  station  specified  by  para- 
16  graph  (ii),  or  by  any  other  television  broadcast  stations 

licensed  by  the  Federal  Communications  Commission  whose 

-8  local  service  area  is  within  the  market;  and 

1^  (iv)  the  station  specified  by  paragraph  (ii)  has  given 

2°  written  notice  of  said  exclusive  right  to  the  cable  system 

2t  within  the  specified  time  limits  and  in  accordance  with  the 

2'2  other  requirements  that  the  Register  of  Copyrights  shall  pre- 

23  scribe  by  regulation. 

24  (C)  Where  the  reference  point  of  the  cable  system  is  within 
23  a  United  States  television  market,  as  defined  in  accordance  with 

26  subsection  (f),and— 

27  (i)  the  content  of  the  particular  transmission  program 

28  consists  primarily  of  an  organized  professional  team  sporting 

29  event  occurring  simultaneously  with  the  initial  fixation  and 

30  primary  transmission  of  the  program;  and 

31  (ii)  the  secondary  transmission  is  made  for  reception 

32  wholly  or  partly  outside  the  local  service  area  of  the  primary 

33  transmitter;  and 

34  (iii)  the  secondary  transmission  is  made  for  reception 

35  wholly  or  partly  within  the  local  service  area  of  one  or  more 

36  television  broadcasting  stations  licensed  by  the  Federal  Com- 

37  munications  Commission,  none  of  which  has  received  author* 

38  ization  to  transmit  said  program  within  such  area. 

39  (d)  Compulsory  License  for  Secondary  Transmissions  by  Cable 

40  Systems, — 

41  (1)  For  any  secondary  transmission  to  be  subject  to  compulsory 
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I  licensing  under  subsection  (c),  tho  cable  system  shall,  at  least  one 
♦2  month  before  the  date  of  the  secondary  transmission,  record  in  the 
:j  Copyright  Office,  in  accordance  with  requirements  that  tho  Register  of 

4  Copyrights  shall  prescribe  by  regulation,  a  notice  including  a  state- 

5  ment  of  the  identity  and  address  of  tho  person  who  owns  the  secondary 

6  transmission  service  or  has  power  to  exercise  primary  control  over  it, 

7  together  with  the  name  and  location  of  the  primary  transmitter. 

8  (2)  A  cable  system  whose  secondary  transmissions  have  been  subject 

9  to  compulsory  licensing  under  subsection  (c)  shall,  during  the  months 
10  of  January,  April,  July,  and  October,  deposit  with  the  Register  of 

II  Copyrights,  in  accordance  with  requirements  that  the  Register  shall 
12  prescribe  by  regulation— 


13  (A)  A  statement  of  account,  covering  the  three  months  next 

14  preceding,  specifying  the  number  of  channels  on  which  the  cable 

15  system  made  secondary  transmissions  to  its  subscribers,  the  names 

16  and  locations  of  all  primary  transmitters  whose  transmissions 

17  were  further  transmitted  by  the  cable  system,  the  total  number 
IS  of  subscribers  to  the  cable  system,  and  the  gross  amounts  paid  to 
It)  the  cable  system  by  subscribers  for  the  basic  service  of  providing 

20  secondary  transmissions  of  primary  broadcast  transmitters;  and 

21  (B)  A  total  royalty  fee  for  the  period  covered  by  the  statement, 

22  computed  on  the  basis  of  specified  percentages  of  the  gross  receipts 

23  from  subscribers  to  the  cable  service  during  said  period,  as 

24  follows: 

25  (i)  t  percent  of  any  gross  receipts  up  to  $40,000; 

2ft  (ii)  2  percent  of  any  gross  receipts  totalling  more  than 

21  £40,000  but  not  more  than  $80,000; 

(iii)  3  percent  of  any  gross  receipts  totalling  more  than 

2D  $80,000,  but  not  more  than  $120,000; 

SO  (iv)  4  percent  of  any  gross  receipts  totalling  more  than 

31  $120,000,  but  not  more  than  $160,000;  and 

32  (v)  5  percent  of  any  gross  receipts  totalling  more  than 

33  $160,000. 

34  The  total  royalty  fee  shall  include  an  additional  1  percent  of 

35  the  gross  receipts  paid  by  subscribers  for  the  basic  service  of 
3fi  providing  secondary  transmissions  of  primary  broadcast  trans- 

37  mitter  for  each  channel  on  which  the  cable  system,  under  a  corn* 

38  pulsory  license,  is  permitted  by  the  Federal  Communications 
30  Commission  to  increase  the  nt'.mber  of  signals  comprising  ade- 
40  qnate  service  pursuant  to  clause  (2)  (ft)  of  subsection  (e). 
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1  (8)  The  royalty  fees  thus  deposited  shall  be  distributed  in  accord- 

2  anco  with  the  following  procedures : 

3  (A)  During  the  month  of  July  in  each  year,  every  person  claiming 

4  to  bo  entitled  to  compulsory  license  fees  for  secondary  transmissions 

5  made  during  the  preceding  twelve- month  period  ahall  rile  a  claim  with 

6  the  Register  of  Copyrights,  in  accordance  with  requirements  that  Reg. 

7  ister  shall  prescribe  by  regulation.  Notwithstanding  any  provisions  of 

8  the  antitrust  laws  (the  Act  of  October  15, 1014,  28  Stat.  730,  and  any 
0  amendments  of  any  such  laws),  for  purposes  of  this  clause  any  claim- 
ants may  agree  among  themselves  as  to  the  proportionate  division  of 

1 1  compulsory  licensing  fees  among  them,  may  lump  their  claims  together 

12  and  file  them  jointly  or  as  a  single  claim,  or  may  designate  a  common 

13  agent  to  receive  payment  on  their  behalf 

14  (B)  After  the  first  day  of  August  of  each  year,  the  Register  of 

15  Copyrights  shall  determine  whether  there  exists  a  controversy  concern- 

16  ing  the  distribution  of  royalty  fees  denosited  under  clause  (2).  If  he 

17  determines  that  no  such  controversy  exists,  he  shall,  after  deducting 

18  his  reasonable  administrative  costs  under  this  section,  distribute  such 

19  fees  to  the  copyright  owners  entitled,  or  to  their  designated  agents, 

20  If  he  rinds  the  existence  of  a  controversy  he  shall  certify  to  that  fact 

21  and  proceed  to  constitute  a  panel  of  the  Copyright  Royalty  Tribunal 
£2  in  accordance  with  section  803.  In  such  cases  the  reasonable  ad  minis- 
■23  trative  costs  of  the  Register  under  this  section  shall  be  deducted  prior 
*M  to  distribution  of  the  royalty  fee  by  the  tribunal, 

25  (C)  After  deducting  the  costs  of  administration,  15  percent  of  the 

2f>  roy^Uy  fees  collected  shall  be  maintained  in  a  special  fund,  and  shall 

27  be  dist  rib  nted^  according  to  regulations  prescribed  by  the  Register  of 

28  Copyrights,  to  the  copyright  owners,  or  their  designated  agents,  of 

29  musical  works. 

30  (D)  During  the  pendency  of  any  proceeding  under  this  subsection^ 

31  the  Register  of  Copyrights  or  the  Copyright  Royalty  Tribunal  shall 

32  withhold  from  distribution  an  amount  sufficient  to  satisfy  all  claims 

33  with  respect  to  which  a  controversy  exists,  hut  shall  have  discretion  to 

34  proceed  to  distribute  any  amounts  that  are  not  in  controversy. 

35  (e)  Preemption  of  OtiieR'Laws  and  Regulations. — 

3ft  (1)  Kxcept  as  provided  by  clause  (£),oti  and  after  January  1, 

37  all  Federal,  State,  and  local  laws  and  regulations  restricting  the  right 

38  of  a  cable  system  to  make  secondary  transmissions  in  any  case  made 
30  subject  to  compulsory  licensing  by  this  section  are  preempted  by  this 
■10  title.  Thereafter,  unless  specifically  authorized  by  this  subsection,  the 
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1  Federal  Communications  Commission  or  any  other  governmental 

2  agency  or  instrumentality  ahal)  not  issue  or  enforce  any  order,  notice, 

3  rule,  or  regulation  requiring  a  cable  .system  to  obtain  authority  of  the 

4  copyright  owner  as  a  condition  for  making  any  secondary  tmnsmis- 

5  sion,  or  prohibiting  a  cable  system  from  making  secondary  trans- 

6  missions  within  an  area  where  such  secondary  transmissions  are  per- 

7  missible  under  the  compulsory  licensing  provisions  of  subsection  (c)» 

8  However,  nothing  in  this  section  shall  be  construed  to  preempt  the 

9  authority  of  the  Federal  Communications  Commission,  with  respect 
10  to  a  cable  system  whose  reference  point  is  within  a  United  States 
U  television  market — 


12  (A)  to  prevent  the  cable  system  from  further  transmitting  a 

13  primary  transmission  made  by  a  television  broadcast  station, 

14  whoao  local  service  area  is  outside  the  market,  on  the  same  day 

15  that  another  station  licensed  by  the  Commission,  whose  local  serv- 

16  ice  area  is  within  the  market,  transmits  the  same  transmission 

17  program; 

18  (B)  to  compel  the  cable  system  to  make  secondary  transmis- 

19  sions  of  primary  transmissions  by  television  broadcast  stations 

20  licensed  by  the  Commission,  whose  local  service  area  is  within  the 

21  market;  and 

22  (C)  to  regulate  the  operations  of  a  cable  system  otherwise  than 

23  as  provided  by  this  section. 

24  (2)  Xot  withstanding  the  provisions  of  clause  (1) ,  the  Federal  Com- 


25  munications  Commission  shall  have  the  responsibility  to  establish  vari- 

26  ous  criteria  and  definitions  as  provided  by  subspction  (f),  and  shall 

27  have  the  authority  in  the  public  interest,  and  in  accordance  with  rc- 

28  quirements  that  the  Commission  shall  prescribe  by  regulation,  to  do 

29  the  following: 


30  (A)  to  permit  a  cable  system  to  substitute,  for  the  signal  of  the 

31  station  specified  in  the  compulsory  licensing  provisions  of  para- 

32  graph  (ii)  of  subsection  (c)  (2)  (A),  a  more  distant  signal ; 

33  (B)  to  increase  the  number  of  signals  of  stations  specified 

34  in  the  compulsory  licensing  provisions  of  ciause  (3)  of  kuos^c- 

35  tion  (c)  as  comprising  adequate  television  service  for  a  United 

36  States  television  market  ;nnd 

37  (C)  to  permit  a  cable  system  that  is  required  to  delete  a  signal 
3S  under  tho  provisions  of  clause  (4)  of  subsection  (c).  to  substitute 
39  the  signal  of  another  station  of  the  same  kind  and  within  the 
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1  quantitative  limits  specified  by  the  compulsory  licensing  provi- 

2  sions  of  clause  (3)  of  subsection  <c). 

3  (f)  Definitions.— 

4  (1)  As  used  in  th\$  section,  the  following  terms  am!  their  variant 

5  formsmeAn the  following: 

6  (A)  A  "primary  transmission"  is  a  transmission  made  to  the 

7  public  by  the  transmitting  facility  whoso  signals  are  being 

8  received  and  further  transmitted  by  the  secondary  transmission 
¥  9  service,  regardless  of  where  or  when  the  performance  or  display 

10  was  first  transmitted. 

H  (B)  A  "secondary  transmission11  is  the  further  transmitting 

12  of  a  primary  transmission  simultaneously  with  the  primary 

13  transmission. 

U  (C)  A  4icablo  system"  is  a  facility  operated  for  purposes  of  com- 

15  mprHat  nH  vantage  that  receives  signals  transmitted  by  one  or  more 

16  television  broadcast  stations  licensed  by  the  Federal  Communiea- 

17  tions  Commission  and  simultaneously  makes  secondary  tr&nsniis* 

18  sions  of  such  signals  by  wires,  cables,  or  other  communications 
10  channels  to  subscribing  members  of  the  public  who  pay  for  such 

20  service. 

21  (2)  As  used  in  this  section,  the  following  terms,  and  their  variant 

22  forms  have  the  meanings  given  to  them  in  definitions  that  the  Federal 

23  Communications  Commission  shall  publish  in  the  Federal  Register 

24  during  July.  1974,  and  annually  in  July  thereafter.  Said  definitions 

25  shall  have  binding  effect  upon  the  1st  day  of  January  of  the  year  fol- 

26  lowing  their  publication;  they  shall  be  based  upon  the  general  criteria 

27  provided  by  this  clause*  and  upon  specific  criteria  adopted  by  the  Com- 

28  mission  in  the  public  interest  and  in  the  light  of  changing  industry 
20  practices  and  communications  technology.  Annual  publication  of  the 

30  definitions  shall  be  accompanied  by  publication  of  lists  specifying  the 

31  reference  points  for  all  cable  systems  in  the  United  States,  the  numeric 

32  cal  rank  of  all  United  States  television  markets,  and  all  network  sta- 

33  tions.  independent  commercial  stations,  and  noncommercial  ejduca- 

34  tionsl  stations,  together  with  maps  showing  the  ^ecific  geographical 

35  iocation  of  all  said  reference  points*  the  area  encompassed  by  all  said 

36  United  States  television  markets,  and  the  local  service  areas  of  all  said 

37  stations. 

38  (A)  Thf1  urefrrvn«p  pnihf.w  of  a  rahlo  system  is  the  longitude  and 

39  latitude,  expressed  in  degrees,  minutes,  and  seconds,  of  a  point  repre- 

40  senting  the  effective  center  of  operations  of  a  cable  system,  taking  into 
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1  account  factors  of  geography*  demography,  and  concentration  of 

2  subscribers. 

3  ( B)  A  "Unite*!  States  television  market*'  is  a  community  or  group 

4  of  communities  incorporating  the  local  service  areas  of  one  or  more 

5  television  broadcast  stations  licensed  by  tho  Federal  Communications 

6  Commission.  The  numerical  ranking  of  such  a  market  shall  depend 

7  primarily  upon  the  number  of  viewers  in  the  market  receiving  tele* 

8  vision  signals,  but  may  be  atfected  by  other  factors  including  the  num* 

9  ber  of  signals  available  in  the  market,  concentration  of  population, 

10  industrial  development,  and  level  of  income. 

11  (C)  The  'local  service  area"  of  a  broadcast  station  comprises  the 

12  entire  geographic  area  within  the  radius  that  the  station's  signal  is 

13  expected  to  reach  effectively  under  norma!  conditions,  including  any 

14  parts  of  the  area  within  that  radius  that  its  signal  fails  to  reach  effec- 
15  lively  because  of  terrain,  structures,  or  other  physical  or  technical 

16  barriers.  Where  the  local  service  area  of  one  station  overlaps  with  that 

17  of  another,  the  overlapping  area  is  considered  within  the  local  service 

18  areasof  both  stations. 

19  (D)  A  "network  station"  is  a  television  broadcast  station  that  is 

20  owned  or  operated  by,  or  affiliated  with,  one  of  the  television  networks 

21  providing  nationwide  transmissions,  and  that  transmits  substantially 

22  all  of  the  programming  supplied  by  such  network. 

23  ,  (E)  An  "independent  commercial  station"  \$  a  television  broadcast 

24  station  operated  for  commercial  advantage,  other  than  a  network 

25  station. 

26  (F)  A  "noncommercial  educational  station*'  is  a  station  operated 

27  without  any  direct  or  indirect  purpose  of  commercial  advantage,  whose 

28  programming  consists  preponderantly  of  instructional,  educational, 
2£  or  cultural  subject  matter, 

30  §  112.  Limitations  on  exclusive  righto:  Ephemeral  recordings 

3 1  (a)  Notwithstanding  the  provisions  of  section  106,  and  except  in  the 

32  /  case  of  a  motion  picture  or  other  audiovisual  work,  it  is  not  an  infringe- 

33  ment  of  copyright  for  a  transmitting  organization  entitled  to  transmit 

34  to  the  public  a  performance,  or  display  of  a  work,  under  a  license  ot 

35  transfer  of  the  copyright  or  under  the  limitations  on  exclusive  rights 

36  in  sound  recordings  specified  by  section  114(a),  to  make  no  more  than 

37  one  copy  or  phonorecord  of  a  particular  transmission  program  em- 

38  bodying  the  performance  or  display,  if— 

39  (l)  the  copy  or  phonorecord  is  retained  and  used  solely  by  the 
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\  transmitting  organization  that  made  it,  and  no  further  copies  or 

2  phono  records  are  reproduced  from  it ;  and 

3  (2)  the  copy  or  phonorecord  is  used  solely  for  the  transmitting 

4  organization's  own  transmissions  within  its  local  service  area,  or 

5  for  purposes  of  archival  preservation  or  security ;  and 

6  (3)  unless  preserved  exclusively  for  archival  purposes,  the  copy 

7  or  phonorecord  is  destroyed  within  six  months  from  the  date  the 

8  tiaosmission  program  was  first  transmitted  to  the  public. 

9  (b)  Notwithstanding  the  provisions  of  section  106,  it  is  not  an  in- 


to fringernent  of  copyright  for  a  governmental  body  or  other  nonprofit 

11  organization  entitled  to  transmit  a  performance  or  display  of  a  work, 

12  under  section  110(2)  or  under  tho  limitations  on  exclusive  Tights  in 

13  sound  recordings  specified  by  section  lU(a),  to  make  no  more  than 
U  twelve  copies  or  phonorecords  of  a  particular  transmission  program 
15  embed)  ing  the  performance  or  display,  if— 


16  0)  no  further  copies  or  phonorecords  are  reproduced  from  the 

17  copies  or  phonorecords  made  under  this  clause;  and 

18  (2)  except  for  one  copy  or  phonorecord  that  may  be  preserved 

19  exclusively  for  archival  purposes,  tho  copies  or  phonorecords  are 

20  destroyed  within  five  years  from  the  date  the  transmission  pro- 

21  gram  was  first  transmittal  to  the  public. 

22  <c)  Notwithstanding  the  provisions  of  section  106,  it  is  not  an  in- 


23  fringement  of  copyright  for  a  governmental  body  or  other  nonprofit 

24  organization  to  make  for  distribution  no  more  than  one  copy  or  phono- 

25  record  for  each  transmitting  organization  specified  in  clause  (2)  of  this 

26  subsection  of  a  particular  transmission  program  embodying  a  perform* 

27  ance  of  a  nondramatic  musical  work  of  a  religious  nature,  or  of  a  sound 

28  recording,  if— 


29  (1)  there  is  no  direct  or  indirect  charge  for  making  or  dis- 

SO  tributing  any  such  copresor  phonorecords;  and 

31  (2)  none  of  such  copies  or  phonorecords  is  used  for  any  per- 

32  formance  other  than  a  single  transmission  to  the  public  by  a  trans- 

33  mitting  organization  entitled  to  transmit  to  the  public  a  per  form- 
al anc*  of  the  work  under  a  license  or  transfer  of  the  copyright; 

35  and 

36  (3)  except  for  one  copy  or  phonorecord  that  may  be  preserved 

37  exclusively  for  archival  purposes,  the  copies  or  phonorecords  are 

38  all  destroyed  within  one  year  from  the  date  the  transmission  pro- 

39  gram  was  first  transmitted  to  the  public. 

40  (d)  The  transmission  program  embodied  in  a  copy  or  phonorecord 
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1  made  under  this  section  is  not  subject  to  protection  as  a  derivative 

2  work  under  Ihis  title  except  with  Lhe  express  consent  of  the  owners  of 
a  copyright  in  the  pre-existing  works  employed  in  the  program. 

4  §113.  Scope  of  exclusive  rights  In  pictorial,  graphic,  and  sculp- 

5  tural  works 

6  (a)  Subject  to  the  provisions  of  clauses  (1)  and  (2)  of  this  sub- 

7  section,  the  exclusive  right  to  reproduce  a  copyrighted  pictorial, 

8  ktapiiic,  or  sculptural  work  in  copies  under  section  100  includes  the 

9  right  to  reproduce  the  work  in  or  on  any  kind  of  article,  whether  use- 

10  ful  or  otherwise. 


H  (1)  This  title  does  not  afford,  to  the  owner  of  copyright  in  a 

12  work  that  portrays  a  useful  article  as  such,  any  greater  or  leaser 

IS  rights  with  respect  to  the  making,  distribution,  or  display  of  the 

14  useful  article  so  portrayed  than  those  afforded  to  such  works  under 

15  the  law,  whether  title  17  or  the  common  law  or  statutes  of  a  State, 

16  in  effect  on  December  31,  1074,  as  held  applicable  and  construed 

17  by  a  court  in  an  action  brought  under  this  title. 

18  (2)  In  the  case  of  a  work  lawfully  reproduced  in  useful  articles 

19  that  have  been  offered  for  sale  or  other  distribution  to  the  public, 

20  copyright  docs  not  include  any  right  to  prevent  the  making,  dis- 
ss 1  tribution,  or  display  of  pictures  or  photographs  of  such  articles 

22  in  connection  with  advertisements  or  commentaries  related  to  the 

23  distribution  or  display  of  such  artides,or  in  connection  with  news 

24  reports. 

25  (b)  When  a  pictorial,  graphic,  or  sculptural  work  in  which  copy- 


26  right  subsists  under  this  title  is  utilized  in  an  original  ornamental 

27  design  of  a  useful  article,  by  the  copyright  proprietor  or  under  an 

28  express  license  from  him,  the  design  shall  be  eligible  for  protection 

29  under  the  provisions  of  tide  III  of  this  Act. 

3°  (c)  Protection  under  this  title  of  a  work  in  which  copyright  subsists 

31  shall  terminate  with  respect  to  its  utilization  in  viseful  articles  when- 

32  ever  the  copyright  proprietor  has  obtained  registration  of  an  oma- 

33  mental  design  of  a  useful  article  embodying  said  work  under  the 

34  provisions  of  title  III  of  this  Act.  Unless  and  until  the  copyright 

35  proprietor  has  obtained  such  registration,  the  copyright  pictorial, 

36  graphic,  or  sculptural  work  shall  continue  in  all  respects  to  be  covered 

37  by  and  subject  to  the  protection  afforded  by  the  copyright  subsisting 

38  under  this  title.  Nothing  in  this  section  shall  be  deemed  to  create  any 
3ft  additional  rights  or  protection  under  this  title. 

40  (d)  Nothing  in  this  section  shall  affect  any  right  or  remedy  held 

9 
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1  by  any  person  under  (his  title  in  a  work  in  which  copyright  was  sub* 

2  sistingon  the  effective  date  of  title  III  of  this  Act,  or  with  respect  to 

3  any  utilisation  of  a  copyrighted  work  other  than  in  the  design  of  a 

4  useful  article. 

5  §111  Scopeof  exclusive  rights  In  sound  recordings 

6  (a)  Limitations  on  Exclusive  Rights.— The  exclusive  rights  of 

7  the  owner  of  copyright  in  a  sound  recording  are  limited  to  the  rights 

8  specified  by  clauses  (1),  (3),  and  (4)  ot  section  106.  The  exclusive 

9  rights  of  the  owner  of  copyright  in  a  sound  recording  to  reproduce  and 

10  perform  it  are  limited  to  the  rights  to  duplicate  the  sound  recording 

11  in  the  form  of  phonorecords  or  copies  of  audiovisual  works  that 

12  directly  or  indirectly  recapture  the  actual  sounds  fixed  in  the  record - 
K)  ing,  and  to  perform  those  actual  sounds.  These  rights  do  not  extend 

14  to  the  making  or  duplication  of  another  sound  recording  that  is  an 

15  independent  fixation  of  other  sounds,  or  to  the  performance  of  other 
10  sounds,  even  though  such  sounds  imitate  or  simulate  those  in  the  copy- 
17  righted  sound  recording* 


1H  (b)  Performance*  Rights  DisnNor.— The  exclusive  right  to  per- 

19  form  publicly,  by  means  of  a  phono  record,  a  copyrighted  literary* 

20  musical,  or  dramatic  work,  and  the  exclusive  right  to  pevform  publicly 

21  a  copyrighted  sound  recording,  are  separate  and  independent  rights 
2*2  under  this  title. 

23  (c)   CoMFULSORY   LICENSE  FOR  PuBUC  PERFORMANCE  OF  SOUND 

24  Reoowhnos.— 

25  (1)  Subject  to  the  provisions  of  sections  111  and  116,  the  public 
2f>  performance  of  a  sound  recording  is  subject  to  compulsory  licena- 
27  ing  under  the  conditions  specified  by  this  subsection,  if  phono- 

records  of  it  have  been  distributed  to  the  public  under  the  author- 

29  ity  of  the  copyright  owner. 

30  (2)  Any  person  who  wishes  to  obtain  a  complsory  license  under 

31  this  subsection  shall  fulfill  the  following  requirements: 

!V2  ( A)  lie  shall  at  least  one  month  before  the  public  perform* 

33  ance  and  thereafter  at  intervals  and  in  accordance  with  re- 

34  quirements  that  the  Register  of  Copyrights  shall  prescribe 

35  by  regulation,  record  in  the  Copyright  Office  a  notice  stating 

36  his  identity  and  address  and  declaring  his  intention  to  obtain 

37  a  compulsory  license  under  this  subsection ; 

3«  (tfj  Deposit  with  the  Register  of  Copyrights,  at  annual 

30  intervals  in  Accordance  with  requirements  that  the  Register 

40  of  Copyrights  shall  prescribe  by  regulation,  a  statement  of 
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account  and  a  total  royalty  fee  for  the  period  cover*]  by  the 
statement,  based  on  the  royalty  rates  specified  by  clause  (4)» 

(3)  In  the  absence  of  a  negotiated  license,  failure  to  record  the 
notice,  file  the  statement,  or  deposit  the  royalty  fee  prescribed 
by  clause  (2)  renders  the  public  performance  of  a  sound  record- 
ing actionable  as  an  act  of  infringement  undei  auction  501  and 
fully  subjret  to  the  remedies  provided  by  sections  502  through 
505,  but  not  including  the  criminal  remedies  provided  by  sec- 
tion 506. 

(4)  The  annual  royalty  fees  under  this  subsection  may,  at  the 
user's  option,  be  computed  on  either  n  blanket  or  a  prorated  basis* 
Although  a  negotiated  license  may  be  substituted  for  tho  compul- 
sory license  prescribed  by  this  subsection,  in  no  case  shall  the 
negotiated  rate  amount  to  less  than  the  applicable  rate  provided 
by  this  clause*  The  following  rates  shall  bo  applicable: 

(A)  For  a  radio  or  television  broadcast  station  licensed  by 
the  Federal  Communications  Commission,  the  blanket  rate 
is  2  percent  of  the  net  receipts  from  advertising  sponsors  dur- 
ing the  applicable  period,  The  alternative  prorated  rate  is  a 
fraction  of  2  pvrevnt  of  such  net  receipts,  based-  on  a  calcu- 
lation made  in  accordance  with  a  standard  formula  that  the 
Register  of  Copyrlghts,shall  prescribe  by  regulation,  taking 
into  account  the  amount  of  the  station's  commercial  time 
devoted  to  playing  copyrighted  sound  recordings  and  whether 
the  station  is  a  radio  or  television  broadcaster, 

(B)  Subject  to  section  111,  for  background  music  services 
and  other  transmitters  of  performances  of  sound  recordings 
the  blanket  rate  is  2  percent  of  the  gross  receipts  from  sub- 
scribers or  others  who  pay  to  receive  the  transmission  during 
the  applicable  period.  The  alternative  prorated  rate  is  a  frac- 
tion of  2  percent  of  suCh  gross  receipts,  hased  on  a  calculation 
made  in  accordance  with  a  standard  formula  that  the  Register 
of  Copyrights  shall  prescril>o  by  regulation,  taking  into  ac- 
count the  proportion  of  time  devoted  to  musical  performances 
by  the  transmitter  during  the  applicable  period,  and  the  ex- 
tent to  which  the  transmitter  is  also  the  owner  of  copyright 
in  the  sound  recordings  performed  during  said  period. 

(C)  For  an  operator  of  coin-operated  phonorecord  players, 
as  that  term  is  defined  by  section  116,  and  for  a  cable  system, 
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1  as  that  term  is  defined  by  section  11 1,  (he  compulsory  licensing 

2  rates  shall  bo  governed  exclusively  by  those  respective  sec- 

3  tions,  and  not  by  i  his  subsection, 

4  (T>)  For  all  othemserMnot  otherwise  exempted,  the  blanket 

5  rate  is  $25  per  year  for  each  location  at  which  copyrighted 

6  sound  recordings  are  performed.  The  alternative  prorated 

7  ml*)  9]lt%)\  bo  based  on  the  number  of  separate  performances 

8  of  such  works  during  the  y*ar  and,  in  accordance  with  a 

9  standard  formula  that  the  Register  of  Copyrights  shall  pre- 
U>  scribe  by  regulation,  shall  not  exceed  $5  per  day  of  use. 
11  (d)  KxKMk-uuMs — In  addition  to  users  exempted  from  liability  by 


12  section  110  or  subject  to  the  provisions  of  rcction  111  or  116,  any 

13  person  who  publicly  performs  a  copyrighted  sound  recording  and  who 

14  would  otherwise  be  subject  to  liability  for  such  performance  is  ex- 

15  empted  from  liability  for  infringement  and  from  the  compulsory 
U\  licensing  requirements  of  this  section,  during  the  applicable  annual 
17  period,  if— 


1*  (1)  In  the  case  of  a  broadcast  station,  its  gross  receipts  from 

10  advertising  sponsors  were  less  than  $25,000;  or 

20  (2)  In  the  case  of  a  background  music  service  or  other  transmit* 

21  ter  of  performances  of  sound  recordings,  its  gross  receipts  from 
2*2  subscribers  or  others  who  pay  to  receive  the  transmission  were  less 
!M  than  $10,000. 

24  (e)  Distribution  or  RoYAivrrrs.— 

25  (1)  During  the  month  of  September  in  each  year,  every  person 

26  rtnirnhij;  to  be  entitled  to  compulsory  license  fees  under  this  scc- 

27  tion  for  performances  during  the  preceding  twelve -month  period 

28  shall  fite  a  claim  with  the  Register  of  Copyrights,  in  accordance 

29  with  requirements  that  the  Register  shall  prescribe  by  regulation. 

30  Such  claim  shall  include  an  agreement  to  accept  as  Hnal.  except  as 

31  provided  in  section  800  of  this  title,  the  determination  of  the  Copy- 
m   32  right  Royalty  Tribunal  in  any  controversy  concerning  the  distri- 

33  but  ion  of  royalty  fees  deposited  under  subclause  ( \\)  of  subsection 

34  (c)  (2)  of  this  section  to  which  the  claimant  is  a  party.  Notwith- 

35  standing  any  provisions  of  the  antitrust  laws  (the  Act  of  Oc- 

36  tober  15,  1914,  38  Stat.  730,  and  any  amendments  of  any  such 

37  laws),  for  purposes  of  this  subsection  any  claimants  may  agree 
3ft  among  themselves  as  to  the  proportionate  division  of  compulsory 
30  licensing  fees  among  them,  may  lump  their  claims  together  and 
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file  thorn  jointly  or  as  a  single  claim,  or  may  designate  ft  common 
agent  to  receive  payment  on  their  behalf. 

(2)  After  the  l\r*t  day  of  <MoUt  of  each  yenr,  the  Register  of 
Copy  rights  shall  determine  whether  there  exists  a  controversy  con- 
cerning the  distribution  of  royalty  fees  deposited  under  subclause 
(H)  of  subsection  (c)(ia).  If  he  determines  thru  no  such  contro- 
versy exists,  he  shall*  after  deducting  his  reasonable  administra- 
tive costs  under  thi>  j*'iIsim:,  dJiinlmU'  such  foes  to  the  copyright 
owners  and  performers  entitled,  or  to  their  designated  agents. 
If  he  rinds  that  such  a  controversy  exists  he  shall  certify  to  that 
fact  and  proceed  to  constitute  a  panel  of  the  Copyright  Koydty 
Tribunal  in  accordance  with  section  803.  In  such  cases  the  reason- 
able administrative  costs  of  the  Register  under  (his  section  shall  bo 
deducted  prior  to  distribution  of  the  royalty  frc  by  the  tribunal. 

(3)  For  the  purposes  of  this  sect  ion— 

i  A)  One  half  of  all  royalties  to  be  distributed  shall  be  paid 
to  the  copyright  owners,  and  the  other  half  shall  bo  paid  to 
the  performers,  of  the  sound  recordings  for  which  claims  have 
been  made  under  clause  (1) ;  and 

(R)  During  the  pendency  of  any  proceeding  under  this 
section,  the  Kegister  of  Copyrights  or  the  Copyright  Royalty 
Tribunal  shall  withhold  from  distribution  an  amount  suffi- 
cient to  satisfy  aU  claims  with  respect  to  which  a  controversy 
existSv  but  shall  have  discretion  to  proceed  to  distribute  any 
amounts  that  arc  not  in  controversy. 

(f)  UEi.vThkN  to  Otiit.r  Sections.— The  public  performance  of 
sound  recordings  by  means  of  secondary  transmissions  and  coin-oper- 
ated phonorecord  players  is  governed  by  sections  ill  and  116,  respec- 
tively, and  not  by  this  section,  except  thai  there  shall  be  an  equa! 
distribution  of  royalty  for  c»jr.».  »^blic  performances  between 
copyright  owners  and  performers  as  provided  by  subsection(e)  (:\)  (A) 
of  this  section. 

(g)  I>EriNiT|o>»n.— As  used  in  this  section,  the  following  terms  and 
their  variant  forms  mean  the  following: 

(U  ',CommermltimeM  is  any  transmission  program,  the  time 
for  which  is  paid  for  by  a  commercial  s]K>nsor,  or  any  transmis- 
sion program  that  is  interrupted  by  a  spot  commercial  announce- 
ment at  intervals  of  less  than  fourteen  and  one-half  minutes. 

(si)  "Performers'  are  musicians,  singers,  conductors,  actors, 
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1  narrators,  and  others  whoso  performance  of  a  literary,  muscat, 

2  or  dramatic  work  is  emitted  in  a  sound  recording. 

3  §  115.  Scope  of  exclusive  rights  in  nondramatic  musical  worksi 

4  Compulsory  license  for  making  and  distributing  phono- 
$  records 

q  In  the  cast*  of  nomlramatic  musical  works  the  exclusive  rights  pro- 

7  vided  by  clauses  (I)  and  (3)  of  section  106,  to  make  and  to  distribute 

g  phonorecords  nf  <njch  works,  are  subject  to  compulsory  licensing  under 

9  ^he  conditions  specified  by  this  section, 

10  (a)  AvMiAbtMTY  .\sr>  Srorr.  ok  Ctaim-Mumy  Ucknrf.— 

11  (1)  When  phonorecords  of  a  nondramatic  musical  work  have 

12  been  distributed  to  the  public  under  the.  authority  of  the  copyright 

13  owner,  any  other  {tfrson  may,  by  complying  with  the  provisions  of 

14  this  section,  obtain  a  compulsory  license-  to  make  and  distribute 

15  phono  records  of  the  work,  A  person  may  obtain  a  compulsory 
1$  license  only  if  his  primary  purpose  in  making  phonorecords  is  to 

17  distribute  them  to  the  public  for  private  use. 

18  (^)  ^  compulsory  t:\*»nsc  includes  the  privilege  of  making  a 

19  musical  arrangement  of  the  work  to  the  extent  necessary  to  con* 
$0  form  it  to  the  style  or  manner  of  intrpretation  of  the  perform- 
2)  ance  involved,  but  the  arrangement  shall  not  change  the  basic 

22  melody  or  fundamental  character  of  the  work,  and  shall  not  be 

23  subject  to  protection  as  a  derivative  work  iinder  this  title,  except 

24  with  the  express  consent  of  the  copyright  owner. 

25  (b)  Notice  or  Intention  to  Obtain  Complti-6ohy  License;  Desui- 
23  nation  of  Owner  or  Pkrfukmani  r.  Kto nr.-  - 

27  (1)  Any  person  who  wishes  to  obtain  a  compulsory  license 

23  under  this  section  shall,  before  or  within  thirty  days  after  making, 

29  and  before  distributing  any  phonorecords  of  the  work,  serve  notice 

30  of  his  intention  to  do  so  on  the  copyright  owner,  If  the  re^istra- 

31  lion  orother  public  records  of  the  Copyright  Office  do  not  identify 

32  the  copyright  owner  and  include  an  address  at  which  notice  can 

33  be  served  on  him.  if  shall  l>e  sufficient  U\  file  the  notice  of  intention 

34  in  the  Copjri^M  Office.  The  notice  shall  comply,  in  form,  con- 

35  tent,  and  manner  of  service,  with  requirements  that  thp  Register 

36  of  Copy  rights  shall  preserilve  t>v  regulation. 

37  (2)  If  the  copyright  owner  so  requests  in  w  riting  not  later  than 

38  ten  days  after  service  or  filing  of  the  notice  required  by  clause  (1), 

39  the  person  exercising  the  compulsory  license  shall  designate,  on 

40  a  label  or  container  accompanying  each  phonorecord  of  the  work 
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1  distributed  by  him,  ami  in  the  form  and  manner  that  the  Register 

2  of  Copyrights  shall  prcscril>e  by  regulation,  the  name  of  the 

3  copyright  owner  or  Ids  agent  to  whom  royal  lien  for  public  per- 

4  for nm nee  of  the  work  are  to  I*  paid. 

5  (3)  Failure  to  serve  or  fde  the  uolice  required  by  clause  ( I),  or 

6  to  designate  the  name  of  the  owner  or  agent  as  required  by  clause 

7  (2),  forecloses  the  possibility  of  a  compulsory  license  and,  in  the 
g  absence  of  a  negotiated  license,  renders  the  making  and  distribu* 
f>  tior  of  phonorecords  actionable  as  acts  of  infringement  under  sec- 

10  tiou  501  and  fully  subject  to  the  remedies  provided  by  sections 

11  502  through  506, 

12  (c)  Koyalty  Payabi.k  Unpfr  Compulsory  License. — ■ 

13  (1)  To  be  entitled  to  receive  royalties  under  n  compulsory  H- 

14  cense,  the  copyright  t/Atiermust  be  identified  in  the  registration  or 

15  other  public  records  of  the  Copyright  Office,  The  owner  is  em 
i$  titled  to  royalties  for  phonorecords  made  and  distributed  after  he 

17  is  so  identified  but  he  is  not  entitled  to  recover  for  uny  phono- 

18  records  previously  made  and  distributed. 

19  (2)  Except  as  provided  by  clause  (1),  the  royalty  under  a 

20  compulsory  license  shall  be  payable  for  every  phonorecucd  made 

21  and  distributed  in  accordance  with  the  license.  With  respect  to 

22  each  work  embodied  in  the  phono  record,  the  royalty  shall  be  either 

23  two  and  one-half  cents,  or  one-half  cent  per  minute  of  playing 

24  timeor  fraction  thereof,  whichever  amount  is  larger, 

05  (3)  Royalty  payments  shall      made  quarterly,  in  January, 

26  April.  -Inly,  and  October,  and  shall  include  all  royalties  for  the 

27  three  months  next  preceding.  Kach  quarterly  payment  shall  I* 

28  accompanied  by  a  detailed  statement  of  account,  which  shall  com 

29  ply  in  form,  content,  and  manner  of  certification  with  require- 

30  ments  rhar  the  l<egi>ter  of  Copyrights  shall  presctiU'  by  regnla- 

31  tion. 

32  ( 4  >  If  tho  cupy right  owner  does  not  receive  the  quarterly  pay- 
,33  ment  and  statement  of  account  when  due,  !u>  may  g've  written 
34  notice  to  the  licensee  that,  unless  the  default  is  remedied  within 
3<S  thirty  days  from  the  date  of  the  notice,  the  compulsory  license 

36  will  be  automatically  terminated,  Such  terminal  ion  renders  the 

37  making  and  distribution  of  all  phonorecords,  for  which  the  royalty 

38  had  not  l>cen  paid,  attioiiable  as  acts  of  infringement  under  sec- 

39  tion  501  and  fully  .subject  to  the  remedies  provided  by  sections 

40  through  oim. 
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X  §  116.  Scope  of  exclusive  lights  in  nondramatlc  musical  works  and 

<l  sound  recordings  s  Public  performances  by  means  of  coin- 

3  operated  phonorecord  players 

4  (a)  Limitation  on  Kxciaimik  Rigict.— In  the  case  of  a  noil- 

5  dramatic  musioal  work  embodied  in  a  phonorecord,  and  in  Hie  case 

6  of  a  sound  recording,  the  exclusive  right  under  clautv  (4)  of  section 
t  lOfi  to  perform  the  \«mk  pub!Ul>  by  mfans  of  *  coin-operated  phono- 
3  record  ["layer  is  limited  as  follows : 

9  1 1)  The  proprietor  of  the  establishment  in  which  the  public 

10  performance  takes  place  is  not  liable  for  infringement  with  re- 

11  spect  to  such  public  performance  unless: 

12  (A)  he  is  the  operator  of  the  phone  record  player;  or 

Ift  (U)  he  refuse*  or  fails,  within  one  nu  nth  after  receipt  by 

14  registered  or  certified  mail  of  a  request,  at  a  time  during 

15  which  the  certificate  required  by  subclause  (0(C)  of  sub- 

16  sect  ion  lb)  is  not  affixed  to  the  phono  record  player,  by  the 
57  copyright  owner,  to  make  full  disclosure,  by  registered  or 

18  certified  mail,  of  the  identity  of  (he  operator  of  Ihe  phono- 

19  record  pinjci. 

20  (2)  The  operator  of  the  coin-operated  phonorecord  player  may 

21  obtain  a  compulsory  license  to  perform  the  work  publicly  on  that 

22  phonorecord  player  by  tiling  the  application,  affixing  the  certirl- 

23  cate,  and  paying  the  royalties  provided  by  subsection  (b). 

24  lb)  Recordation*  of  Coin- Operated  Phonorecord  Pi*\yer,  Af- 

25  fixation  ok  Certificate,  and  Kotalty  Pa table  Under  Compi*l- 

26  sort  License.— 

27  (1)  Any  operator  who  wishes  to  obtain  a  compulsory  license 
23  for  the  public  performance  of  works  on  a  cohvoperated  phono- 
,29  record  player  shall  fulfill  the  following  requirements: 

ou  {A)  Before  or  within  one  month  after  such  performances 

31  are  made  available  on  a  particular  phonorecord  player,  and 

32  during  the  month  of  January  in  each  succeeding  year  that 

33  such  performances  are  made  available  in  that  particular 

34  phonorecord  player,  he  shall  file  in  the  Copyright  Office,  in 

35  accordance  with  requirements  that  the  Register  of  Copyrights 

36  shall  prescribe  by  regulation,  an  application  containing  the 

37  name  and  address  of  the  operator  of  the  phonorecord  player 
33  and  the  manufacturer  and  serial  number  or  other  explicit 

39  identification  of  the  phonorecord  player,  and  in  addition  to 

40  the  fee  prescribed  by  clause  (9)  of  section  708(a),  he  shall 
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1  deposit  with  the  Register  of  Copyrights  a  royalty  fee  for 

2  the  current  calendar  year  of  $9  for  that  particular  phono- 

3  record  player.  If  such  performances  are  made  available  on  a 

4  particular  phonorecord  phtycr  for  the.  first  time  after  July  1 

5  of  any  year,  the  royalty  fee  to  bo  deposited  for  the  remainder 

6  of  that  year  shall  be  $4.50. 

I  (B)  Within  twenty  days  of  receipt  of  an  application  And  a 

8  royalty  fee  pursuant  to  subclause  (A),  the  Register  of  Copy- 

9  rights  shall  issue  to  the  applicant  a  certificate  for  the  phono- 
10  record  player. 

II  (C)  On  or  before  March  1  of  the  year  in  which  the  certify 

12  cate  prescribed  by  subclause  (B)  of  this  clause  is  issued,  or 

13  within  ten  days  after  the  date  of  issue  of  the  certificate,  the 

14  operator  shall  affix  to  the  particular  phonorecord  player,  in  a 

15  position  where  it  can  be  readily  examined  by  the  public,  the 

16  certificate,  issued  by  the  Register  of  Copyrights  under  sub- 

17  r»1aur.c  iW\.  of  thr*  latest  application  made  by  him  under  sub* 

18  clause  (A)  of  this  clause  with  respect  to  that  phonorecord 

19  .  •  player, 

20  (2)  Failure  to  file  the  application,  to  affix  the  certificate  or  to 

21  pay  the  royalty  required  by  clause  (1)  of  this  subsection  renders 

22  the  public  performance  actionable  as  an  act  of  infringement  under 

23  section  501  and  fully  subject  to  the  remedies  provided  by  section 

24  50-2  through  506. 

25  (c)   DlSTKlBLTtOX  OK  ROYAI/TtF.R-— < 

26  (1)  During  the  month  of  January  in  each  year,  every  person 

27  claiming  to  be  entitled  to  compulsory  license  fees  under  tins  sect  ion 
23  for  performances  during  the  preceding  twelve -month  period  shall 

29  file  a  claim  with  the  Register  of  Copyrights,  in  accordance  with 

30  requirements  that  the  Register  shall  prescribe  by  regulation,  Such 

31  claim  shall  include  an  agreement  to  accept  as  Una  I,  except  as  pro- 

32  vided  in  section  800  of  this  title,  the  determination  of  the  Copy- 

33  right  Royalty  Tribunal  in  any  controversy  concerning  the  distri- 

34  but  inn  cf  rcvaltv  fec~  drpcr,:tcd  under  "libelant  fa)  of  subr.ee 

35  tion  (b)(l )  of  this  section  lo  which  theil.miMiii     <i  prfiij.  Nut- 

36  withstanding  any  provisions  of  the  antitrust  law,*«  {the  Act  of 

37  October  1T>,  1014,  38  Stat.  730,  and  any  amendments  of  any  such 
3S  laws),  for  purposes  of  this  subsection  any  claimants  may  agree 

39  among  themselves  as  lo  the  proportionate  division  of  compulsory 

40  licensing  fees  among  them,  may  lump  their  claims  together  and 
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1  file  them  jointly  or  as  a  single  claim,  or  may  designate  a  common 

2  agent  to  receive  payment  on  their  behalf. 

3  (2)  After  the  first  day  of  Octolwr  of  each  year,  the  Register  of 

4  Copyrights  sh:*)l  defer/nine  whether  ther<»  exists  a  controversy 

5  concerning  the  distribution  of  royalty  fees  deposited  under  sub- 

6  clause  (A)  of  subsection  (h)(1),  If  he  determine*  that  no  .«meh 

7  controversy  exists,  he  shall,  after  deducting  his  reasonable  nd« 

8  ministrative  costs  under  this  section,  distribute  such  fees  \<b  (he 

9  copyright  owners  and  performers  entitled,  or  to  their  designated 
10  agents.  If  he  finds  that  such  u  controversy  exists  he  shall  certify 
It  to  that  fact  and  proceed  to  constitute  a  panel  of  the  Copyright 

12  Hoy  ally  Tribunal  in  accordance  with  section  603.  In  such  cases  the 

13  reasonable  administrative  costs  of  the  Register  under  this  section 

14  shall  bo  deducted  prior  to  distribution  of  the  royalty  fee  by  the 

15  tribunal. 

W  (3)  The  fees  to  be  distributed  shall  be  divided  as  follows: 

17  (A)  One  ninth  of  tho  fees  to  bo  distributed  shall  be  allo- 

18  cated  to  copyright  owners  and  performers  of  sound  record- 

19  mgs,  and  the  remainder  to  owners  of  copyright  in  nondra- 

20  matic  musical  works; 

21  (h)  The  fees  allocated  to  copyright  owners  and  per  formers 

22  of  sound  recordings  shall  be  divided  equally  between  them,  as 

23  provided  by  section  I H ( f ) ; 

24  (C)  The  fees  allocated  to  owners  of  copyright  in  nondfa* 

25  matic  musical  works  shall  be  distributed  as  follows: 

26  (i)  Every  copyright  owner  not  aftiliated  with  a  per- 

27  forming  rights  society  shall  receive  the  pro  rata  share 

28  of  tho  fees  to  bo  distributed  to  which  such  copyright 

29  owner  proves  his  entitlement;  and 

30  (ii)  The  performing  rights  societies  shall  receive  the 

31  remainder  of  the  fees  to  be  distributed  in  such  pro  rata 

32  shares  as  they  shall  by  agreement  stipulate  among  ihern- 

33  selves,  or,  if  they  fail  to  agree,  the  pro  rau  share  to 
which  such  performing  rights  societies  prove  their 
entitlement. 

36  (D)  During  the  pendency  of  any  proceeding  under  this 

37  sectiqn,  the  Register  of  Copyrights  or  the  Copyright  Royally 

38  Tribunal  shall  withhold  from  distribution  an  amount  sum- 

39  cient  to  satisfy  all  claims  with  respect  to  which  a  controversy 
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1  exists,  but  shall  have  discretion  to  proceed  to  distribute  any 

2  amounts  that  are  not  in  controversy, ' 

3  (4)  The  Register  of  Copyrights  shall  promulgate  regulations 

4  under  which  persons  who  can  reasonably  bo  expected  to  have 

5  claims  may,  during  the  year  in  which  performances  take  place, 

6  without  expense  to  or  harassment  of  operators  or  proprietors  of 

7  establishments  in  which  phonorocord  players  are  located,  have 
S  such  access  to  such  establishments  and  to  the  phono  record  players 

.  0  located  therein  and  such  opportunity  to  obtain  information  with 

10  respect  thereto  as  may  be  reasonably  necessary  to  determine,  by 

11  sampling  procedures  or  otherwise,  the  proportion  of  contribution 

12  of  the  musical  works  of  each  such  person  to  the  earnings  of  the 

13  phonorecord  players  for  which  fees  shall  have  been  deposited. 

14  Any  person  who  alleges  that  he  has  been  denied  the  access  per- 

15  m  it  ted  under  the  regulations  prescribed  by  the  Register  of  Copy- 

16  rights  may  bring  an  action  in  the  United  States  District  Court 

17  for  the  District  of  Columbia  for  the  cancellation  of  the  compnl- 

18  sory  license  of  the  phonorecord  player  to  which  such  access  has 
10  been  denied,  and  the  court  shall  have  the  power  to  declare  the 

20  compulsory  license  thereof  invalid  from  the  date  of  issue  thereof, 

21  (d)  Criminal  Penalties,— Any  person  who  knowlingly  makes  a 

22  false  representation  of  a  material  fact  in  an  application  filed  under 

23  clause  (1)(A)  of  subsection  (b),  or  who  knowingly  alters  a  certificate 

24  issued  under  clause  (1)(B)  of  subsection  (b)  or  knowingly  affixes 

25  such  a  certificate  to  a  phonorecord  player  other  than  the  one  it  covers, 

26  shall  be  fined  not  more  than  $2,500. 

27  (e)  Definitions,— As  used  in  this  section,  the  following  terms  and 

28  their  variant  forms  mean  the  following: 

29  (1)  A  "coin -operated  phonoreeord  player1'  is  a  machine  or  de- 

30  vice  that; 

31  (A)  is  employed  solely  for  the  performance  of  non~ 

32  dramatic  musical  works  by  means  of  phonorecords  upon 

33  being  activated  by  insertion  of  a  coin; 

34  (B)  is  located  in  an  establishment  making  no  direct  or 

35  indirect  charge  for  admission; 

36  (C)  is  accompanied  by  a  list  of  t hp  titles  of  all  the  musical 

37  works  available  for  performance  on  it,  which  list  is  affixed  to 

38  the  phonorecord  player  <>r  posted  in  the  establishment  in  a 

39  prominent  position  where  it  can  be  readily  examined  by  the 

40  public;  and 
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1  (D)  affords  a  choice  of  works  available  for  performance 

2  and  permits  the  choice  to  be  made  by  the  patrons  of  the 

3  establishment  in  which  it  is  located. 

4  (2)  An  "operator"  is  any  person  who,  alone  or  jointly  with 

5  others: 

6  (A)  owns  a  coin-operated  phonorecord  player;  or 

7  (B)  has  *he  power  to  make  a  coin-operated  phonorecord 

8  player  available  for  placement  in  an  establishment  for  pur- 

9  posesof  public  performance;  or 

10  (C)  has  the  power  to  exereii*>  primary  control  over  the 


selection  of  the  musical  works  made  available  for  public 
performance  in  a  coin-operated  phonorecord  player. 
(3)  A  "performing  rights  society"  is  an  association  or  corpora, 
tion  that  licenses  the  public  performance  of  nondramatic  musical 
works  on  behalf  of  the  copyright  owners,  such  as  the  American 
Society  of  Composers,  Authors  and  Publishers,  Broadcast  Music, 


17  Inc.,  and  SKS  AC,  Inc. 

18  §117,  Scope  of  exclusive  rights:  Use  in  conjunction  with  corn- 
Id  puters  and  similar  Information  systems 

20  Notwithstanding  the  provisions  of  sections  106  through  116,  this 


21  title  does  not  afford  to  the  owner  of  copyright  in  a  work  any  greater 

22  or  lesser  rights  with  respect  to  the  use  of  the  work  in  conjunction  with 

23  automatic  systems  capable  of  storing,  processing,  retrieving,  or  trans- 

24  ferring  information,  or  in  conjunction  with  any  similar  device,  ma- 

25  chine,  or  process,  than  those  afforded  to  works  under  the  law,  whether 

26  title  17  or  the  common  law  or  statutes  of  a  State,  in  effect  on  Decern- 

27  her  31,  1974,  as  held  applicable  and  construed  by  a  court  in  an  action 

28  brought  under  this  title. 

29  Chapter  2,— COPYRIGHT  OWNERSHIP  AND  TRANSFER 

Sec. 

201.  Ownership  of  copyright 

202.  Ownership  of  copyright  as  distinct  from  ownership  of  material  object, 

203.  Termination  of  transfers  and  licenses  granted  by  tie  author, 

204.  Execution  of  transfer*  of  copyright  ownership. 

205.  Recordation  of  transfers  and  other  documents. 

30  §201,  Ownership  of  copyright 

31  (a)  Initial  Ownership,— Copyright  in  work  protected  under  this 

32  title  vests  initially  in  the  author  or  authors  of  the  work.  The  authors 

33  of  a  joint  work  are  co-owners  of  copyright  in  the  work. 

34  (b)  Works  Made  for  Hire.— In  the  case  of  a  work  made  for  hire, 

35  the  employer  or  other  person  for  whom  the  work  was  prepared  is 

36  considered  the  author  for  purposes  of  this  title,  and,  unless  the  parties 
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1  have  expressly  agreed  otherwise  in  a  written  instrument  signed  by 

2  them,  owns  all  of  the  rights  comprised  in  the  copyright. 

*.i        (c)  Contributions  to  I'ollfjctiye  Works.— Copyright  in  each  sep- 

4  arato  contribution  to  a  collective  work  is  distinct  from  copyright  in 

6  the  collective  work  as  a  whole,  nml  vests  initially  in  the  author  of  the 
0  contribution.  In  the  absence  of  an  express  transfer  of  the  copyright 

7  or  of  any  rights  under  it,  the  owner  of  copyright  in  the  collective 
H  work  is  presumed  to  have  acquired  only  the  privilege,  of  reproducing 
0  and  distributing  the  contribution  as  part  of  that  particular  collective 

10  work,  any  revision  of  that  collective  work,  and  any  later  collective 

1 1  work  in  the  same  series. 


13  ( d )  Transit r  of  Own era  hip. — 

13  (1)  The  ownership  of  a  copyright  may  be  transferred  in  whole 

I  I  or  in  pAtt  by  any  means  of  conveyance  or  by  operation  of  law,  and 

15  may  be  bequeathed  by  will  or  pass  as  personal  property  by  the 

H»  applicable  laws  of  intestate  succession. 

17  (2)  Any  of  the  exclusive  rights  comprised  in  a  copyright, 

18  including  any  subdivision  of  any  of  the  rights  specified  by  section 

19  106,  may  be  transferred  as  provided  by  clause  (1)  and  owned  sepa- 

20  rately.  The  owner  of  any  particular  exclusive  right  is  entitled,  to 
vJl  the  extent  of  that  right,  to  all  of  the  protection  and  remedies 
22  accorded  to  the  copyright  owner  by  this  title. 

#i  §202.  Ownership  of  copyright  as  distinct  from  ownership  of 

21  material  object 

*J5  Ownership  of  a  copyright,  or  of  any  of  the  exclusive  rights  under 


*iT>  it  copyright,  i»  distinct  from  ownership  of  any  material  object  in 

iiT  which  the  work  is  embodied.  Transfer  of  ownership  of  any  material 

2S  object,  including  the  copy  or  phonorccord  in  which  the  work  is  first 

£0  fixed,  does  not  of  itself  convey  any  rights  in  the  copyrighted  work 

30  embodied  in  the  object:  nor,  in  the  absence  of  an  agreement,  docs 

31  transfer  of  ownership  of  a  copyright  or  of  any  exclusive  rights  under 
3i>  a  copyright  convey  property  rights  in  any  material  object. 

M  §  203,  Termination  of  t  ransfers  and  licenses  granted  by  the  author 

34  (a)  Conditions  fob  Termination. — In  the  case  of  any  work  other 

35  (han  a  work  made  for  lure,  the  exclusive  or  nonexclusive  grant  of  a 
3H  transfer  or  license  of  copyright  or  of  any  right  under  a  copyright, 
^7  executed  by  the  author  on  or  after  January  K  1075,  otherwise  than 
3$  by  will,  is  subject  to  termination  under  the  following  conditions: 
W  ( \)  In  the  east*  of  a  grant  executed  by  one  author,  termination 
10  of  I  he  grant  may  be  effected  by  that  author  or,  if  he  is  dead,  by 
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1  the  person  or  persons  who,  under  clause  (2)  of  this  subsection, 

o  own  arid  are  entitled  to  exercise  n  total  of  more  than  one  half  of 

H  that  author's  termination  interest,  In  the  ease  of  a  grant  executed 

t  by  two  <>r  more  authors  of  a  joint  work,  termination  of  the  grant 

5  may  be  effected  by  a  majority  of  the  authors  who  executed  it; 

n  if  any,  of  such  authors  is  dead,  his  termination  interest  may  be 

7  exercised  as  a  unit  by  the  person  or  persons  who,  under  clause  (2) 

S  of  this  subsection,  own  and  are  entitled  to  exercise  a  total  of  more 

9  thanone  half  of  his  interest. 

to  (21  Where  nn  amhor  is  doad,  his  or  her  termination  interest  is 

U  owned,  ami  may  be  exercised,  by  his?  widow  (or  her  widower)  and 

12  children  or  grandchildren  as  follows; 

H  (A)  The  widow  (or  widower)  owns  the  author's  entire  tcr- 

M  ruination  interest  unless  there  are  any  surviving  children  or 

lf>  grandchildren  of  the  author,  in  which  case  the  widow  (or 

H>  widower)  owns  one  half  of  the  author's  interest; 

17  (B)  The  author's  surviving  children,  and  the  surviving 

Is  children  of  any  dead  child  of  the  author,  own  the  author's 

10  entire  termination  interest  unless  there  is  a  widow  (or  wid- 

20  ower),  in  which  case  the  ownership  of  one  half  of  the  author's 
•21  interest  is  divided  among  them; 

22  (0)  The  rights  of  the  author's  children  and  grandchildren 

'2-J  are  in  all  cases  divided  among  them  and  exercised  on  a  per 

21  stirpes  basis  according  to  the  number  of  his  childien  rtpre- 
2.t>  sen  ted ;  the  share  of  the  children  of  a  dead  child  in  a  termina* 
2t!  lion  interest  can  be  exercised  only  by  the  action  of  a  majority 

27  of  them, 

28  (3)  ^Termination  of  the  grant  may  be  effected  at  any  time  during 
20  a  period  of  five  years  beginning  at  the  end  of  thirty -five  years  from 

30  the  date  of  execution  of  the  grant ;  or,  if  the  grant  covers  the  right 
.11  of  publication  of  the  work,  the  period  begins  at  the  end  of  thirty- 
32  five  years  from  the  date  of  publication  of  the  work  under  the  grant 
W  or  at  the  end  of  forty  years  from  the  date  of  execution  of  the 

31  grant,  whichever  term  ends  earlier. 

3fl  (4)  The  termination  shall  be  effected  by  serving  an  advance 

3fi  not  ice  in  writing,  signed  by  the  number  and  proportion  of  owners 

H7  of  termination  interests  required  under  clauses  (1)  and  (2)  of  this 
subsection,  or  by  their  dul;,  authorized  agents,  upon  the  grantee 

30  or  his  successor  in  title. 

40  (A)  The  notice  shall  state  the  effective  date  of  the  tertnina- 
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1  tion,  which  shall  fall 'within  the  five-year  period  specified  by 

«  clause  (3)  of  this  »uUw1ion,  and  the  notice  shall  be  served 

»  not  less  than  two  or  more  than  ten  years  tvfor*  that  date.  A 

*  copy  of  the  notice  shall  be  recorded  in  the  Copyright  Office 

5  Mot€      elective  dale  of  termination,  as  a  condition  to  its 

6  taking  etfeet. 

7  (B)  The  notice  shall  comply,  in  form,  content,  and  man- 

*  ner  of  service,  with  requirements  that  the  Register  of  Copy- 
V  rights  shall  prescribe  by  regulation. 

10  Termination  of  the  grant  may  be  effected  not  withstand- 

U  ing  any  agreement  to  the  contrary,  including  an  agreement  to 

12  make  a  will  or  to  make  any  future  grant. 

IK  (b)  Kkitct  of  Termination*. — Upon  the  effective  date  of  termina- 

1  \  tion,  all  rights  under  this  title  that  were  covered  by  the  terminated 

15  grant  revert  to  the  author,  authors,  and  other  persons  owning  termi- 

IT.  nation  interests  under  clauses  (I)  find  (2)  of  subsection  (a),  includ- 

17  ing  those  owners  who  did  not  join  in  signing  the  notice  of  termination 

1M  nnderclause  (4)  of  subsection  (a), but  with  the  following  limitations: 

l!1  (1)  A  derivative  work  prepared  under  authority  of  the  grant 

20  before  its  termination  may  continue  to  be  utilized  under  the  terms 
'2*  of  the  grant  after  its  termination,  but  this  privilege  does  not  ex- 
2-2  tend  to  the  preparation  after  the  termination  of  other  derivative 
23  works  based  upon  the  copyrighted  wol  k  covered  by  the  terminated 

21  grant. 

W  (2)  The  future  rights  that  will  revert  upon  termination  of  the 

26  grant  become  vested  on  the  date  the  notice  of  termination  has 

27  been  served  as  provided  by  clause  (4)  of  subsection  (a).  The 
2H  rights  vest  in  the  author,  authors,  and  other  persons  named  in, 
2J>  and  in  the  proportionate  shares  provided  by,  clauses  (1)  and  (2) 
30  of  subsection  (h). 

-11  (3)  Subject  to  the  provisions  of  clause  (4)  of  this  subsection, 

:VJ  a  further  grant,  or  agreement  to  make  a  further  grant,  of  any 
right  covered  by  a  terminated  grant  is  val  id  only  i  f  it  is  signed  by 

.14  the  same  number  and  proportion  of  the  owners,  in  whom  the 

35  right  has  vested  under  clause  (2)  of  this  subsection,  as  are  re- 

3fi  quired  to  terminate  the  grant  under  clauses  (1)  and  (2)  of  sub- 

,17  section  (a),  Such  further  grant  or  agreement  is  effective  with 

;m  res peet  to  all  of  the  persons  in  whom  the  right  it  covers  has  vested 

SO  under  clause  f\>)  of  this  subsection,  including  those  who  did  not 

to  join  in  signing  it,  ff  any  person  dies  after  rights  under  a  termi- 
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1  hated  grant  have  vested  in  him,  his  legal  representatives,  lega- 

2  tees,  or  heirs  at  law  represent  him  for  purposes  of  this  clause, 

3  (4)  A  further  ^rant.  or  agreement  to  make  n  further  grant,  of 

4  any  right  covered  by  a  terminated  grant  is  valid  only  if  it  is  made 

6  after  the  effective  date  of  the  termination.  As  an  exception,  how- 
t»  ever,  an  agreement  for  such  a  further  grant  may  be  made  between 

7  the  persons  provided  by  clause  (3)  of  this  subsection  and  the 

5  original  grantee  or  his  successor  in  title,  after  the  notice  of  termi- 
0  nation  lias  been  served  us  provided  by  clause  (A)  of  subsection  (a), 
to  {5)  Termination  of  a  grant  under  this  section  affects  only  those 

11  rights  covered  by  the  grant  that  arise  under  this  title,  and  in  no 

12  way  affects  rights  arising  under  any  other  Federal,  State,  or  for* 

13  cign  laws. 

N  (6)  Unless  and  until  termination  is  effected  under  this  section, 

Ifi  the  grant,  if  it  does  not  provide  otherwise,  continues  in  effect  for 

l»»  the  term  of  copyright  provided  by  this  title. 

17  §  204.  Execution  of  transfers  of  copyright  ownership 

IS  (a)  A  transfer  of  copyright  ownership,  other  than  by  operation  of 


10  Jaw,  is  not  valid  unless  an  instrument  of  conveyance,  or  a  note  or 

'JH  memorandum  of  the  transfer,  is  in  writing  and  signed  by  the  owner 

2\  of  the  rights  conveyed  or  his  duly  authorized  agent. 

«  (b)  A  certificate  of  acknowledgement  is  not  required  for  the  validity 

-3  of  a  transfer,  but  is  prima  facie  evidence  of  the  execution  of  the 

^  transit  if: 


25  (1)  in  the  case  of  a  transfer  executed  in  the  United  States,  the 

2f>  certificate  is  issued  by  a  person  authorized  to  administer  oaths 

27  within  the  If-jitcd  States ;  or 

2*  (£)  in  the  case  of  a  transfer  executed  in  a  foreign  count ry,  the 

20  certificate  is  issued  by  a  diplomatic  or  consular  officer  of  the 

W  United  States,  or  by  a  person  authorized  to  administer  oaths 

31  whose  authority  is  proved  by  a  certificate  of  such  an  officer. 

•12  §  205.  Recordation  of  transfers  and  other  documents 

33  la)  CvxviTtoss  fob  KEConnATMN.— Any  t  ransfer  of  copyright  owft- 

34  ership  or  other  document  pertaining  to  a  copyright  may  be  recorded 

35  in  the  Copyright  Office  if  the  document  filed  for  recordation  bears  the 

36  actual  signature  of  {he  person  who  executed  it,  or  if  it  is  accompanied 
3?  by  a  sworn  or  ofticiul  certification  that  it  is  a  true  copy  of  the  original, 
3A  signed  document. 

30  (b)  Certificate  of  Recordation.-  -The  Register  of  Copyrights 

W  shall,  upon  receipt  of  a  document  as  provided  by  subsection  (a)  and 
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1  of  the  fee  provided  by  section  708,  record  the  document  and  return  it 

2  with  a  certificate  of  recordation. 

3  (c)  Recordation  as  Constructive  NancE.—Recordatfon  of  a  docu- 

4  meiit  in  the  Copyright  Office  gives  all  persons  constructive  notice  of  the 

5  facts  stated  in  the  recorded  document,  but  only  if : 

6  (I)  the  document,  or  material  attached  to  it,  specifically  identi- 

7  fies  the  work  to  which  it  pertains  so  that,  after  the  document  is  in- 

8  dexed  by  tho  Register  of  Copyrights,  it  would  be  revealed  by  a 

9  reasonable  search  under  the  title  or  registration  number  of  the 

10  work;  and 

U  (2)  registration  has  been  made  for  the  work, 

12  (d)  Recordation  as  Prerequisite  to  Infringement  Suit.— No  per- 

13  son  claiming  by  virtue  of  a  transfer  to  be  the  owner  of  copyright  or 

14  of  an,y  exclusive  right  under  a  copyright  is  entitled  to  institute  an  in- 

15  fringement  action  under  this  title  until  the  instrument  of  transfer 
IB  under  which  he  claims  has  been  recorded  in  the  Copyright  Office,  but 
17  suit  may  be  instituted  after  such  recordation  on  a  cause  of  action  that 
lfc  arose  before  recordation. 

19  (e)  Priority  Between  Conflicting  Transfers.— As  between  two 

20  conflicting  transfers,  the  one  executed  first  prevails  if  it  is  recorded,  in 

21  the  manner  required  to  give  constructive  notice  under  subsection  (c)» 

22  within  one  month  after  its  execution  in  the  United  SUtes  or  within  two 
&3  months  after  its  execution  abroad ,  or  at  any  time  before  recordation  in 

24  such  manner  of  the  later  transfer.  Otherwise  the  later  transfer  prevails 

25  if  recorded  first  in  such  manner,  and  if  taken  in  good  faith,  for  valu- 

26  able  consideration  or  on  the  basis  of  a  binding  promise  to  pay  royal- 

27  ties,  and  without  notice  of  the  earlier  transfer, 

28  ({)  Priority  Between  Conflicting  Transfer  of  Ownership  and 

29  Nonexclusive  License.— A  nonexclusive  license,  whether  recorded 

30  or  not,  prevails  over  a  conflicting  transfer  of  copyright  ownership  if 
51  the  license  is  evidenced  by  a  written  inst  rument  signed  by  the  owner  of 

32  the  rights  licensed  or  his  duly  authorized  agent,  and  if : 

33  ("1)  the  license  was  taken  before  execution  of  the  transfer;  or 

34  (2)  the  license  was  taken  in  good  faith  before  recordation  of 

35  the  transfer  and  without  notice  of  it, 

M  Chapter  3.— DURATION  OF  COPYRIGHT 

301.  Pre-emption  with  respect  to  other  laws. 

,102  I >u ration  of  copyright :  Works  create!  on  or  after  Jan unry  1,  197,V 

303.  Duration  of  copyright;  Wort*  created  but  not  published  or  copyrighted 

before  January  1 ,  MJ75. 

304.  Duration  of  copyright :  Subsisting  copyrights. 

305.  Duration  of  copyright :  Terminal  date. 
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1  §  301.  Pre-emption  with  respect  (o  other  laws 

2  (a)  On  and  after  January  U  1975,  ail  rights  in  the  nature  of  copy. 

3  right  in  works  that  come  within  the  subject  matter  of  copyright  as 

4  specified  hy  sections  102  uiul  103,  whether  created  before*  or  after  that 

5  date  ami  whether  published  or  unpublished,  are  governed  exclusively 

6  by  thi3  title.  Thereafter,  no  person  is  entitled  to  copyright,  literary 

7  property  rights,  or  any  equivalent  legal  or  equitable  right  in  any  such 

8  work  under  tho  common  law  or  statutes  of  any  State. 

0  (b)  Xothing  in  this  title  annuls  or  limits  any  rights  or  remedies 

10  under  the  common  law  or  statutes  of  any  State  with  respect  to: 

U  (1)  unpublished  material  that  does  not  come  within  the  subject 

12  matter  of  copyright  as  specified  by  sections  102  and  103;  including 

1.3  works  of  authorship  not  fixed  in  any  tangible  medium  of 

14  expression; 

(2)  any  cause  of  action  arising  from  undertakings  commenced 

U)  before  January  U 1075; 

17  (3)  activities  violating  rights  that  are  not  equivalent  to  any  of 

\H  the  exclusive  rights  within  the  general  scope  of  copyright  asspesi- 

U)  fled  by  section  106,  in  elm  ling  breaches  of  contract,  breaches  of 

20  tuis>t}  invasion  of  privacy,  defamation,  and  deceptive  trade  prac- 

21  t i ccs  such  as  passing  off  and  false  representation. 

22  §302.  Duration  of  copyright:  Works  created  on  or  after  Janu- 

23  '      ary  1,1975 

24  (a)  Is  (Jenerau—  Copyright  in  a  work  created  on  or  after  Janu- 
2r>  ary  I,  7075,  subsists  from  its  creation  and,  except  as  provided  by  the 
20  tallowing  subsections,  endures  for  a  term  consisting  of  the  life  of 
27  the  author  and  fifty  years  after  his  death. 

2R  (b)  Joint  Works.— In  the  case  of  a  joint  work  prepared  by  two 

2f>  or  more  authors  who  did  not  work  for  hire,  the  copyright  endures  for 

30  a  term  consisting  of  the  life  of  the  last  surviving  author  and  fifty 

31  years  after  his  death. 

32  (c)  Anonymous  Works,  Pseudonymous  Works,  and  Works  Made 

33  for  Hire.— In  the  case  of  an  anonymous  work,  a  pseudonymous  work, 

34  or  a  work  made  for  hire,  the  copyright  enduro3  for  a  term  of  seventy  - 

35  five  years  from  the  year  of  its  first  publication,  or  a  term  of  one 
3fi  hundred  years  from  the  year  of  its  creation,  whichever  expires  first. 

37  If,  before  the  end  of  such  term,  the  identity  of  one  or  more  of  the 

38  authors  of  an  anonymous  or  pseudonymous  work  is  revealed  in  the 
3D  record*  of  a  registration  made  for  that  work  under  subsection  (a) 
40  or  (d)  of  section  407,  or  in  the  records  provided  by  this  subsection, 
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I  the  copyright  in  the  work  ensures  for  the  term  specified  by  subsections 
a  (a)  »>r  (b),  based  on  the  life  of  the  author  or  authors  whose  identity 

3  has  been  revealed.  Any  person  having  an  interest  in  the  copyright  in 

4  mi  anonymous  or  pseudonymous  work  may  at  any  time  record,  in 

5  records  to  be  maintained  by  the  Copyright  Office  for  that  purpose,  a 

6  statement  identifying  one  or  more  authors  of  the  work;  the  statement 

7  shall  also  identify  the  person  filing  it,  the  nature  of  his  interest,  the 

8  source  of  his  information,  and  the  particular  work  affected,  and  shall 

9  comply  in  form  and  content  with  requirements  that  the  Register  of 

10  Copyrights  shall  prescribe  by  regulation. 

II  {d )  Kecobos  Relating  to  Death  of  Authors.— Any  person  having 

12  an  interest  in  a  copyright  may  at  any  time  record  in  the  Copyright 

13  Oflice  a  statement  of  the  date  of  death  of  the  author  of  the  copy* 

14  righted  work,  or  a  statement  that  the  author  is  still  living  on  a  par- 

15  ricular  date.  The  statement  shall  identify  the  person  filing  it,  the 

16  nature  of  hi*  interest,  and  the  source  of  his  information,  and  shall 

17  comply  in  f»rm  and  content  with  requirements  that  the  Register 

18  of  Copyrights  shall  prescribe  by  regulation.  The  Register  shall 

19  maintain  current  records  of  information  relating  to  the  death  of 

20  authors  of  copyrighted  works,  based  on  such  recorded  statements 

21  and,  to  the  extent  he  considers  prac  ticable,  on  data  contained  in  any 

22  of  the  records  of  the  Copyright  Office  or  in  other  reference  sources. 

23  (e)  pREsi'MmoN  as  to  Author's  Death.— After  a  period  of 

24  seven ty*Hve^ears  from  the  year  of  first  publication  of  a  work,  or  a 

25  period  of  onefei&dred  years  from  the  year  of  its  creation,  whichever 

26  expires  first,  any  person  who  obtains  from  the  Copyright  Office  a  certi- 

27  tied  report  that  the  records  provided  by  subsection  (d)  disclose  nothing 

28  to  indicate  that  the  author  of  the  work  is  living,  or  died  less  than  fifty 

29  years  W fore,  is  entitled  to  t lie  benefit  of  a  presumption  that  the  author 
HO  has  licen  dead  for  at  least  fifty  ye^rs.  Reliance  in  good  faith  upon  this 

31  piesumption  shall  !*•  a  complete  defense  to  any  action  for  infringement 

32  under  this  title. 

33  §  303.  Duration  of  copyright :  Works  created  but  not  published  or 

34  copyrighted  before  January  1, 1975 

35  Copyright  in  a  work  created  lie  fore  .January  1.  107;V  but  not  there- 

36  tofore  in  the  public  domain  <>r  copyright,  subsists  from  January  1. 

37  ll»7.x  and  endures  for  the  term  provided  by  section  3ih!.  In  no  ease. 
3S  however,  shall  the  term  of  copyright  in  such  a  work  expire  before 

39  December  M,  1009;  and.  if  the  work  is  published  on  or  before  Decern- 

40  bertfl.  lW!»,tlie  term  of  copyright  shall  not  expire  I* fore  Derrmltfrttl, 

41  -Ji»-J4. 
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1  §  3ft>.  Duration  of  copyright  i  Subsisting  copyrights 

2  (a)  CWvruihts  in  Their  First  Team  ox  Jan vary  I.  1975.— Any 

3  copyright,  the  first  t errti  of  which  is  subsisting  on  January  I.  1075, 

4  shall  endure  (or  twenty-right  years  from  the  dute  it  was  originally 

5  secured :  Provided*  That  in  the  case  of  any  posthumous  work  or  of  any 

6  periodical,  cyclopedic,  or  other  composite  work  upon  which  the  copy* 

7  right  was  originally  secured  by  the  proprietor  thereof,  or  of  any  work 
S  copyrighted  by  n  corporate  body  {otherwise  than  as  assignee  or licensee 
ft  of  the  individual  author)  or  by  an  employer  for  whom  such  work  is 

10  made  for  hire,  the  proprietor  of  such  copyright  shall  tjc  entitled  to  a 

U  renewal  and  extension  of  the  copyright  in  such  work  for  the  further 

12  term  of  forty -seven  year*  when  application  for  such  renewal  and  ex- 

13  tension  shall  have  heen  made  to  Copyright  Qflftctf  and  duly  regis- 

14  tetcd  therein  within  one  year  prior  to  the  expiration  of  the  original 

15  term  of  copyright :  And  provided  further,  That  in  the  case  of  any  other 

16  copyrighted  work,  including  a  contribution  by  an  individual  author 

17  to  a  periodical  or  to  a  cyclopedic  or  other  composite  work,  the  author 

18  of  such  work,  if  still  living,  or  the  widows  widower,  or  children  of  the 
\9  author,  if  the  Author     not  Hying,  or  if  such  author,  widow,  widower, 

20  or  children  l>e  not  living,  then  the  author's  executors,  or  in  the  absence 

21  of  a  will,  his  next-  of  kin  shall  he  entitled  to  a  renewal  and  extension  of 

22  the  copyright  in  such  work  for  a  further  term  of  forty- seven  years 

23  when  application  for  such  renewal  and  extension  shall  have  been  made 

24  to  the  Copyright  Office  and  duly  registered  therein  within  one  year 

25  prior  to  the  expiration  of  the  original  term  of  copyright:  And  pro- 

26  vided  further,  That  in  default  of  the  registration  of  such  application 

27  for  renewal  and  extension,  the  copyright  in  any  work  shall  terminate 

28  at  the  expiration  of  twenty -eight  years  from  the  date  copyright  was 

29  originally  secured, 

30  (b)  Ctoyjuwrs  ss  Tweui  Hexewai,  Term  ok  Registered  for  Re- 

31  new  in  Hefoke  ff ANrAfcv  1,  tl>7f>.~-The  duration  of  any  copyright,  the 

32  teneudl  term  of  whHi  is  subsiding  at  any  time  between  December  31, 

33  W73,  and  December  31,  lf>74,  inclusive,  or  for  which  renewal  reg/srra- 

34  (ion  is  made  between  IVcember  31,  107*^,  and  l>ecember  SI,  1074, 

35  inclusive,  is  extended  to  endure  for  a  term  of  75  years  from  the  date 

36  copyright  was  originally  secured. 

37  (c)  Termination*  of  Transfers  and  Licenses  Covering  Ex- 

38  tended  Kenew.u,  Term.— In  the  rase  of  any  copyright  subsisting  in 

39  either  its  lirst  renewal  term  on  January  1,  t!)75,  other  than  a  copy. 

40  right  in  a  work  made  for  hire,  the  exclusive  or  nonexclusive  grant  of  a 
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1  transfer  or  license  of  the  renewal  copyright  or  of  any  right  under  it, 

3  executed  befoiv'Jauunry  1,  1075,  by  any  of  the  person*  designated  by 

3  the.  second  proviso  of  subsection  (a)  of  this  section,  otherwise  than  by 

4  will,  is  subject  fo  termination  under  the  following  condition : 

5  (I)  In  the  case  of  a  grunt  executed  by  a  person  or  persons  other 

6  than  the  author,  termination  of  the  grant  nmy  be  effected  by  the 

7  surviving  person  or  persons  who  executed  it.  In  the  case  of  a 

8  grant  executed  by  one  or  more  of  the  authors  of  the  work,  termina. 

9  tion  of  the  grant  may  bo  effected,  to  the  extent  of  a  particular 
10  author's  share  in  the  ownership  of  the  renewal  copyright,  by  the 
U  author  who  executed  it  or,  if  such  author  is  dead,  by  the  person  or 

12  persons  who,  under  clause  (12)  of  this  subsection,  own  and  are 

13  entitled  to  exercise  a  total  of  more  than  one  half  of  that  author's 
U  termination  interest. 

15  1  (2)  Where  an  author  is  dead,  his  or  her  termination  interest  is 

16  owned,  and  may  be  exercised,  by  his  widow  (or  her  widower)  and 

17  children  or  grandchildren  as  follows: 

18  (A)  The  widow  (or  widower)  owns  the  author's  entire 

19  termination  interest  unless  there  are  any  surviving  children 
2°  or  grandchildren  of  the  author,  in  which  case  the  widow  (or 

21  widower)  owns  one  hal  f  of  the  author's  interest ; 

22  (H)  The  author's  surviving  children,  and  the  surviving 

23  children  of  any  dead  child  of  the  author,  own  the  author's 
2*  entire  termination  interest  unless  there  is  a  widow  (or  wid- 

25  mver),  in  which  case  the  ownership  of  one  half  of  the  author's 

26  interest  is  divided  among  them : 

27  (0)  The  rights  of  the  author's  children  and  grandchildren 
2&  are  in  all  cases  divided  among  them  and  exercised  on  a  per 
29  stirpes  basis  according  to  the  number  of  his  children  repre- 
^  sented;  the  share  ol  the  children  of  a  dead  child  in  a  termi- 

nation  interest  ran      exercised  only  by  the  action  of  a  rna- 

32  jnriryof  them. 

33  (&)  Termination  of  the  grant  may  be  effected  at  any  time  dur- 

34  ing  a  period  of  five  years  beginning  at  the  end  of  fifty -six  years 

35  from  the  date  copyright  was  originally  secured,  or  licginmng  on 

36  .January  1.  11>75.  whichever  is  later. 

37  (4)  The  termination  shall  l>e  effected  by  serving  an  advance 

38  notice  in  writing  upon  the  grantee  or  his  successor  in  title.  In  the 

39  case  of  a  grant  executed  by  a  person  or  persons  other  than  the 

40  author,  the  notice  shall  l*j  signed  by  all  of  those  entitled  to  termi- 
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1  nate  the  grant  under  chase  (l)  of  thissubsectioft»or  by  f  heir  duly 

2  authorize!  agents.  In  the  ca<?e  of  a  grant  executed  by  one  or  more 

3  of  the  authors  of  the  work,  (he  notice  as  to  any  one  author's  share 

4  shall  bo  signed  hy  \\\m  or  hw  dn\v  authorized  agent  or,  if  he  is 

5  dead,  by  the  number  and  proportion  of  the  owners  of  his  termina- 

6  tion  inleresf  required  under  rlatisox  (J)  and  (2)  of  this  subsection, 

7  or  by  their  duly  authorized  agents. 

8  (A)  The  notice  shall  state  the  effective  dato  of  the  tcrmi- 

9  nation,  which  shall  fall  within  the  live  year  period  specified 

10  by  clause  (3)  of  thin  subsection,  and  the  notice  shall  bo  served 

11  not  less  than  two  or  more  than  ten  years  before  (hat  date*  A 

12  copy  of  the  notice  shall  be  recorded  in  the  Copyright  Office 

13  before  the  effective  date  of  termination,  as  a  condition  to  its 
U  taking  effect. 

15  (I*)  The  notice  shall  comply,  in  form,  content,  and  manner 

16  of  service,  with  requirements  that  the  Register  of  Copyrights 

17  shall  prescribe  by  regulation, 

18  (5)  Termination  of  the  grant  may  be  effected  notwithstanding 

19  any  agreement  to  the  contrary,  including  an  agreement  to  make  a 

20  will  or  to  make  any  future  gTant. 

21  (G)  In  the  ca&*  of  a  grant  executed  by  a  person  or  persons  other 

22  than  the  author,  all  rights  under  this  title  that  were  covered  by 

23  the  terminated  grant  revert,  upon  the  effective  date  of  terminal  ;on, 

24  to  all  of  those,  entitled  to  terminate  the  grant  under  clause  (1)  of 

25  this  subsection.  In  the  case  of  a  grant  executed  by  one  or  more 

26  of  the  authors  of  the  work*  all  of  a  particular  author's  rights 

27  under  this  title  that  were  covered  by  the  terminated  grant  revert, 
25  upon  the  effective  date  of  termination,  to  that  author  or,  if  he  \* 

29  dead,  to  the  persons  owning  his  termination  interest  under  clause 

30  (2)  of  this  subsection,  including  those  owners  who  did  not  join 

31  in  signing  the  notice  of  termination  under  clause  (4)  of  this  sub* 

32  section.  In,  all  cases  (he  reversion  of  rights  is  subject  to  the  follow- 

33  ing  limitations: 

34  (A)  A  derivative  work  prepared  under  authority  of  the 

35  grant  before  its  termination  may  continue  to  bo  utilized  under 

36  the  terms  of  the  grant  after  its  termination,  but  this  privilege 

37  does  not  extend  to  the  preparation  after  the  termination  of 
59  other  derivative  works  based  U)>on  the  copyrighted  work 

39  covered  by  the  terminated  grant. 

40  (B)  The  future  rights  that  will  revert  upon  termination 
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1  of  the  grant  become  vested  on  the  date  the  notice  of  tcrnii- 

2  nation  hns  been  served  as  provided  by  clause  (4)  of  this 

3  subsection, 

4  (C)  Where  an  author's  rights  revert  to  two  or  more  pcr- 

5  sons  under  clause  (2)  of  this  subsection,  they  shall  vest  in 

6  those  persons  in  the  proportionate  shares  provided  by  that 

7  clause-  In  such  a  ease,  and  subject  to  the  provisions  of  sub- 

8  clause  (i>)  of  this  clause,  a  further  grunt,  or  agreement  to 

9  make  a  further  grant,  of  a  particular  author's  share  with 

10  respect  to  any  right  covered  by  a  terminated  grant  is  valid 

11  only  if  it  is  signed  by  the  same  number  and  proportion  of 

12  the  owners,  in  whom  the  right  has  vested  inHcr  this  clause, 

13  as  are  required  to  terminate  the  grant  under  clause  (2)  of 

14  this  subsection.  Sucl,  further  grant  or  agreement  is  effective 

15  with  respect  to  all  of  the  peisons  in  whom  (lie  right  it 

16  covers  has  vested  under  this  subclause,  including  those  who 

17  did  not  join  in  signing  it.  If  any  person  dies  after  rights 

18  under  a  terminated  grant  have  vested  in  him,  his  legal  re  pre - 

19  sentat ives*  legatees*  or  heirs  at  law  represent  him  for  purposes 

20  of  this  subclass. 

21  (D)  A  further  grant,  or  agreement  to  make  a  further 

22  grant,  of  any  right  covered  by  a  terminated  grant  is  valid 

23  only  if  it  is  made  after  the  effective  date  of  the  termination. 

24  As  an  exception,  however,  an  agreement  for  such  a  further 

25  grant  may  be  made  between  the  author  or  any  of  the  per- 

26  sons  provided  by  the  nrst  sentence  of  clause  (6)  of  this 

27  subsection,  or  between  the  persons  provided  by  subclause  (C) 

28  of  this  clause,  and  the  original  grantee  or  his  successor  in 

29  title,  after  the  notice  of  termination  has  been  served  as  pro- 

30  vided  by  clause  (4)  of  this  subsection. 

31  (E)  Termination  of  a  grant  under  this  subsection  affects 

32  only  those  rights  covered  by  the  grant  that  arise  under  this 

33  title,  and  in  no  way  affects  rights  arising  under  any  other 

34  Federal,  State,  or  foreign  laws. 

35  (F)  Unless  and  until  termination  is  effected  under  this 

36  section,  the  grant,  if  it  does  not  provide  otherwise,  continues 

37  in  effect  for  i!u>  remainder  of  the  extended  renewal  term. 

38  §305,  Duration  of  copyright:  Terminal  date 

39  All  terms  of  copyright  provided  by  sections  302  through  304  run  to 

40  the  end  of  the  calendar  year  in  which  they  would  otherwise  expire. 
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Chapter  ^-COPYRIGHT  NOTICE,  DEPOSIT,  AND 
REGISTRATION 


8K 

401.  Notice  of  copyright  ;  Visually  perceptible  copies 

402.  Notice  of  copyright :  I'hoDorecoMs  of  sound  recordings 

403.  Notice  of  ccpyrlgbt:  Publications  Incorporating  United  States  Qorerntnent 

works. 

404.  Notice  of  copyright:  Contributions  to  collective  works. 
Notice  of  cop/lght :  Omission  of  notice. 

400.  Notice  of  copyright :  Error  In  name  or  date. 

407.  Peposlt  of  copies  or  phonorecords  for  Mbrary  of  Congress. 

408.  Copyright  registration  in  general 
4W,  Application  for  registration. 

410.  Kegvsuauon  ot  claim  ao\i  issuance  of  certificate. 

411.  Registration  as  prerequisite  to  Infringement  bull, 

412.  Hegistratlon  as  prerequisite,  to  certain  remedies  for  Jnfringement. 

3  §401.  Notice  of  copyright:  Visually  perceptible  copies 

4  (a)  General  Requirement.— Whenever  a  work  protected  under 

5  this  title  is  published  in  the  United  States  or  elsewhere  by  authority  of 

6  the  copyright  owner,  a  notice  of  copyright  as  provided  by  this  section 

7  shall  bo  placed  on  all  publicly  distributed  copies  f  torn  which  the  work 

8  can  be  visually  perceived,  either  directly  or  with  the  aid  of  a  machine 

9  or  device. 

10  (b)  Form  or  Notice,— The  notice  appearing  on  the  copies  shall  con* 
U  sistof  the  following  three  elements: 

12  (1)  the  symbol  ©  (the  letter  C  in  a  circle),  the  word  "Copy* 

13  right,"  or  the  abbreviation  "Copr"; 

14  (2)  the  year  of  first  publication  of  the  work;  in  the  case  of 

15  compilations  or  derivative  works  incorporating  previously  pub- 

16  lished  material,  the  year  date  of  first  publication  of  the  compila- 

17  tion  or  derivative  work  is  sufficient.  The  year  date  may  be  omitted 

18  where  a  pictorial,  graphic,  or  sculptural  work,  with  accompanying 

19  text  matters  if  any,  is  reproduced  in  or  on  greeting  cards,  post- 
20  card?v  stationery,  jewelry,  dolls,  toys,  or  any  useful  articles; 

21  (3)  the  name  of  the  owner  of  copyright  in  the  work,  or  an  ab- 

22  breviation  by  which  the  name  can  be  recognized,  or  a  generally 

23  known  alternative  designation  of  the  owner. 

24  '    (c)  Position  or  Notice. — The  notice  shall  be  affixed  to  I  he  copies 

25  in  such  manner  and  location  as  to  give  reasonable  notice  of  the  claim 

26  of  copyright.  The  Register  of  Copyrights  shall  prescribe  by  reguhv 

27  tion,  as  examples,  specific  methods  of  affixation  and  positions  of  the 

28  notice  on  various  types  of  works  that  will  satisfy  this  requirement,  bill 
29'  these  specifications  shall  not  be  considered  exhaustive. 

30  §402,  Notice  of  copyright:  Phonorecords  of  sound  recordings 

31  (a)  Gkneh-w,  KkqI'irkmk nt. — Whenever  a  sound  recording1  protect- 
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1  cd  under  this  title  is  published  in  tho  United  States  or  elsewhere  by 

2  authority  of  the  copyright  owner,  u  notice  of  copyright  us  provided 

3  by  this  section  shad  Imj  placed  on  nil  pnblirly  distributed  phonureeords 

4  of  the  sound  recording, 

5  (b)  Form  vr  Noticb.— The  notice  appearing  on  the  phonorecords 

6  shall  consist  of  the  following  three  elements  r 

7  (1)  the  symbol®  (the  letter  Pin  a  circle): 

%  (2)  tho  year  of  first  publication  of  the  sound  recording; 

9  (3)  the  name  of  the  owner  of  copyrights  in  the  sound  record- 

10  ing,  or  an  abbreviation  by  which  the  name  can  1h>  recognized, or  a 

11  generally  known  alternative  designation  of  the  owner;  if  the 

12  producer  of  the  sound  recording  is  named  on  the  Jihonorecord 

13  labels  or  containers,  and  if  no  other  name  appears  in  conjunction 

14  with  the  notice*  bis  name  shall  be  considered  a  part  of  the  notice. 

15  (c)  Position  of  Now**:.— The  notice  shall  be  placed  on  the  surface 

16  of  the.  phohorecord*  or  on  the  phonoreeord  label  or  container,  in  such 

17  manner  and  location  as  to  give  reasonable  notice  of  the  claim  of  copy- 

18  right, 

19  §403.  Notice  of  copyright:  Publications  Incorporating  United 

20  States  Government  works 

21  Whenever  a  work  is  published  in  copies  or  phonorecords  consisting 


22  preponderantly  of  one  or  more  works  of  the  Knifed  States  Govern- 

23  ment,  the  notice  of  copyright  provided  by  section  401  or  402  shall 

24  also  include  a  statement  identifying,  either  affirmatively  or  negatively, 

25  those  portions  of  the  copies  or  phonorecords  embodying  any  work  or 

26  works  protected  under  this  title. 

27  g  40*.  Notice  of  copyright:  Contributions  to  collective  works 

28  fn)  A  sph:ir«fp  contribution  to  a  collective  work  mav  bear  its  own 

29  notice  of  copyright,  as  provided  by  sections  401  through  4 03.  How- 

30  e\ti,  a  single  notice  applicable  to  the  collective  work  as  a  whole  is 

31  sufficient  to  satisfy  tfie  requirements  of  sections  401  through  40;J  with 

32  respert  tn  the  separate  contributions  it  contains  (not  including  adver- 

33  f  iscmetits  inserted  on  behalf  of  persons  other  than  the  owner  of  copy- 

34  right  in  the  collective  work),  regardless  of  the  ownership  of  copyright 

35  in  tho  contributions  and  whether  or  not  they  have  l)een  previously 

36  published. 

37  (b)  Where  the  person  named  in  a  single  notice  applicable  to  a  col- 
3$  lective  work  as  a  whole  is  not  the  owner  of  copyright  in  a  separate 

39  contribution  that  does  not  bear  its  own  notice,  the  case  is  governed 

40  by  the  pro  visions  of  section  406(a). 
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1  §  405.  Notice  of  copyright :  Omission  of  notice 

2  (a)  Emcr  oe  Omission  on  Cofyhuiiit. — The  omission  of  the  copy- 

3  right  notice  prescribed  by  sections  401  through  403  from  copies  or 

4  phono  records  publicly  distributed  by  authority  of  the  copyright  owner 

5  does  not  invalidate  the  copyright  in  a  work  i  f : 

6  (1)  the  notice  has  been  omitted  from  no  more  than  a  relatively 

7  small  number  of  copies  or  phonorecords  distributed  to  the  public ; 

8  or 

0  (2)  registration  for  the  work  has  been  made  before  or  is  made 

10  within  five,  years  after  the  publication  without  notice,  and  a  rea- 

11  sonable  effort  is  made  to  add  notice  to  alt  copies  or  phonorecords 

12  that  are  distributed  to  the  public  in  the  United  States  after  the 

13  omission  has  been  discovered ;  or 

14  (3)  the  notice  has  been  omitted  in  violation  of  an  express  re- 

15  quiremenfc  in  writing  that,  as  a  condition  o,f  the  copyright  owner's 

16  authorization  of  the  public  distribution  of  copies  or  phonorecords, 

17  they  bear  the  prescribed  notice. 

18  (b)  Kitect  or  Omission*  on*  Innocent  Infringers. — Any  person 

19  who  innocently  infringes  a  copyright,  in  reliance  upon  an  authorized 

20  copy  or  phono  record  from  which  the  copyright  notice  has  been  omitted, 

21  incurs  no  liability  for  actual  or  statutory  damages  under  section  504 

22  for  any  infringing  acts  committed  before  receiving  actual  notice  that 

23  registration  for  the  work  had  been  made  under  section  408,  if  he  proves 

24  that  he  was  misled  by  the  omission  of  notice.  In  a  suit  for  infringe- 

25  ment  in  such  a  case  the  court  may  allow  or  disallow  recovery  of  any 

26  of  the  infringer's  profits  attributable  to  the  infringement,  and  may 

27  enjoin  the  continuation  of  the  infringing  undertaking  or  may  require, 

28  as  a  condition  for  permitting  the  infringer  to  continue  his  undertake 

29  ing,  that  ha  pay  the  copyright  owner  a  reasonable  license  fee  in  an 

30  amount  and  on  terms  fixed  by  thecourt.  ~ 

31  (c)  Removal  or  Notice.— Protection  under  this  title  is  not  affected 

32  by  the  removal,  destruction,  or  obliteration  of  the  notice,  without  the 

33  authorization  of  the  copyright  owner,  from  any  publicly  distributed 

34  copies  or  phonorecords. 

35  §  406.  Notice  of  copyright :  Error  in  name  or  date 

36  (a)  KftROft  in  Name.— Where  the  person  named  in  the  copyright 

37  notice  on  copies  or  phonorecords  publicly  distributed  by  authority  of 

38  the  copyright  owner  is  not  the  owner  of  copyright,  the  validity  and 

39  ownership  of  the  copyright  are  not  alTected.  In  such  a  case,  however, 

40  any  i>erson  who  innocently  begins  an  undertaking  that  infringes  the 

o 
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1  copyright  has  u  complete  defense  to  any  action  for  such  infringement 

2  if  h*  proves  that  he  was  misled  by  the  notice  and  began  the  undertak- 

3  ing  in.  £1**1  faith  under  a  purported  transferor  license  from  the  person 

4  named  therein,  unless  cwfore  the  undertaking  Was begun : 

5  (1)  resist  rat  ion  for  the  work  had  been  made  in  the  name  of 

6  the  owner  of  ropy right ;  or 

7  a  document  executed  by  the  person  named  in  the  notice 

8  and  showing  the  ownership  of  Ihe  copyright  had  been  recorded. 

9  The  person  named  in  t ho  notice  is  liable  to  account  to  the  copyright 

10  owner  for  all  receipts  from  purported  transfers  fir  licenses  made  by 

11  him  under  the  copyright, 

12  (b)  Kkkok  in  Datk.—  When  the  year  date  in  the  notice  on  copies  or 


13  phono rtvords  distributed  by  authority  of  the  copyright  owner  is 

14  earlier  than  Ihe  year  in  which  publication  first  occurred,  any  period 

15  computed  from  the  year  of  fir>t  publication  under  section  302  is  to  be 

16  computed  from  fhe  year  in  the  notice.  Where  the  year  date  is  more 

17  than  one  year  later  than  the  year  in  which  publication  first  occurred, 

18  the  work  is  considered  to  have  been  published  without  any  notice  and 

19  is  governed  by  the  provisions  of  serf  ion  405. 

20  <c)  Omission  ok  N.\mk  ok  'Datk.  -Where  copies  or  phonoreeords 

21  publicly  distributed  by  authority  of  the  copyright  owner  contain  no 

22  name  or  no  date  that  could  reasonably  l>e  considered  a  part  of  the 

23  notice,  the  work  is  considered  to  have  Wn  published  without  any 

24  notice  and  is  governed  by  the  provisions  of  section  405, 

25  §  407.  Deposit  of  copies  or  phonoreeords  for  Library  of  Congress 


26  (a)  Kxcept  as  provided  by  subsection'  (c),  the  owner  of  copyright 

27  or  of  the  exclusive  tight  of  publication  in  a  work  published  with  no 

28  rice-  of  copyright  in  the  Tinted  States  shall  deposit,  within  three 

29  innnt  hs  after  the  date  of  such  publication  : 

30  (I)  two  complete  coj  lies  of  the  l>cst  edition ;  or 

31  (2)  if  the  work  is  a  sound  recording,  two  complete  phono- 

32  records  of  r lie  best  edition,  together  with  any  printed  or  other 

33  visually  perceptible  material  published  with  such  phonoreeords. 

34  This  deposit  is  not  a>  om lit  ion  of  copyright  protection. 

35  lb)  The  required  copies  or  phonoreeords  shall  t>e  deposited  in  the 

36  Copyright  Office  for  the  use  nr  dispnsil  ton  nf  t  he  Library  of  Congress 

37  'Hie  Register  of  Copyrights  shall,  when  requested  by  the  depositor 

38  and  upon  paynieni  nf  rlic  fee  prescribed  b\  section  Ton,  issue  a  receipt 
30  fur  the  deposit, 

40  <e)  The  Register  «if  Copyrights  may  by  regulation  exempt  any 
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1  categories  of  material  from  the  deposit  requirements  of  this  section, 

2  or  require  deposit  of  only  one  copy  or  phonorecord  with  respect  to 

3  any  categories. 

4  (d)  At  any  time  after  publication  of  a  work  as  provided  by  sub- 
6  section  (a),  the  Register  of  Copyrights  may  make  written  demand 

6  for  the  required  deposit  on  any  of  the  persons  obligated  to  make  the 

7  deposit  under  subsection  (a).  Unless  deposit  is  made  within  three 

8  months  after  the  demand  is  received*  the  person  or  persons  on  whom 
0  the  demand  was  made  are  liable : 

10  (1)  to  a  fine  of  not  more  than  $250  for  each  work;  and 

11  (2)  to  pay  to  the  Library  of  Congress  the  total  retail  price  of 

12  the  copies  or  phonorecords  demanded,  or,  if  no  retail  price  has 

13  been  fixed,  the  reasonable  cost  to  the  Library  of  Congress  of 

14  acquiring  them. 

15  §408.  Copyright  registration  In  genera! 

16  (a)  Keqistration  Permissive.- — At  any  time  during  the  subsistence 


It  of  copyright  in  any  published  or  unpublished  work*  the  owner  of  copy- 

18  right  or  of  any  exclusive  right  in  the  work  may  obtain  registration  of 

19  the  copyright  claim  by  delivering  to  the  Copyright  Office  the  deposit 

20  specified  by  this  section,  together  with  the  application  and  fee  specified 

21  by  sections  409  and  708.  Subject  to  the  provisions  of  section  405(a), 

22  such  registration  is  not  a  condition  of  copyright  protection. 


23  (b)  Deposit  for  Copyright  Registration.— Except  as  provided  by 

24  subsection  (c),  the  material  deposited  for  registration  shall  include: 

25  (1)  in  the  case  of  an  unpublished  work,  one  complete  copy  or 

26  phonorecord; 

27  (2)  in  the  case  of  a  published  work,  two  complete  copies  or 

28  phonorecordsof  the  best  edition ; 

29  (3)  in  tho  case  of  a  work  first  published  abroad,  one  complete 

30  copy  or  phonorecord  as  so  public  id: 

31  (4)  in  the  case  of  a  contribution  to  a  collective  work,  one  com- 

32  plcte  copy  or  phonorecord  of  the  best  edition  of  the  collective 

33  work. 

34  Copies  or  phonorecords  deposited  for  the  Library  of  Congress  under 

35  section  407  may  be  \ised  to  satisfy  the  deposit  provisions  of  this  section, 

36  if  they  are  accompanied  by  the  prescribed  application  and  fee,  and  by 

37  any  additional  identifying  material  that  the  Register  may,  by  regula- 

38  tion,  require. 

39  (c)  Administrative  ( 'unification  and  Optional  Deposit.— The. 

40  Register  of  Copyrights  is  authorized  to  specify  by  regulation  the 
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1  adnuiu>tntueehiNsesinto  whuh  wovkvaiv  to  he  phieed  (or  purposes  of 
3     deposit  ntul  registration*  and  the  nature  <>f  the  copies  or  phonorecords 

3  to  ho  deposited  in  the  various  elass-s  >peeitied.  The  regulations  may 

4  require  or  permit*  for  particular  ctus>es,  the  deposit  of  identifying 

5  material  instead  of  copies  or  phouoivconKthc  deposit  of  only  one  copy 
0  or  phouorecord  where  two  wouM  normally  he  required*  or  a  single 
7     registration  for  iv  group  of  related  work*,  This  administrative  elassi- 

tirafion  of  works  It  as  no  significance  with  respect  to  (he  subject  matter 
0     of  copyright  or  the  exclusive  rights  provided  by  this  title- 
10       (d)  CoRhKCTioss  aso  Amiuhoatioss.'  The  Ue^i-ter  may  ulso 


U  establish*  by  regulation,  formal  procedures  for  (lie  tiling  of  an  nppUcft* 

12  tton  for  supplementary  registration,  to  covivct  tin  error  in  a  copyright 

13  registration  or  to  amplify  the  information  jriven  in  a  registration,  Such 

14  application  shall  be  accompanied  hy  the  fee  provided  by  wvtion  70S* 

15  and  shall  clearly  identify  the  registration  to  he  corrected  or  amplified. 

16  The.  information  contained  in  a  supplementary  registration  augments 

17  but  does  not  supersede  that  contained  in  the  earlier  registration. 


18  (e)  Pi  uusmn  Kninos  or  Phkuoi  si.y  UHUstMo/n  IVuRK.—Kogis* 

19  t ration  for  t ho  first  published  edition  of  u  work  previously  registered 

20  in  unpublished  form  may  be  made  even  though  the  work  us  published 
31  is  substantially  the  same  as  the  unpublished  version. 

2$  §  409.  Application  for  registration 

23  The  application  for  copyright  registration  shall  Iv  made  on  a  form 

24  presented  by  the  Ke^ister  of  Copyrights  and  shall  inelmfe: 

25  (1)  the  name  and  address  of  the  copyright  claimant : 

2$  (2)  in  the  ease  of  a  work  other  than  an  anonymous  or  pseudony- 

27  mous  work,  the  name  and  nationality  or  domieile  of  the  author  or 

2£  authors  and,  if  one  or  more  of  the  authors  is  dead,  the  dates  of 

29  thoir  deaths; 

30  (3)  if  the  work  is  anonymous  or  pseudonymous,  the  nationality 

31  or  domieile  of  the  author  or  authors; 

32  (i)  in  the  rase  of  ri  work  nude  for  hire,  a  statement  to  this 

33  elfeet; 

34  (5)  if  the  copyright  dainunt  is  not  the  author*  a  brief  state- 

35  mrnt  of  how  the  claimant  obtained  ownership  of  the  copyright; 

36  (ti)  the  title  of  the  work,  together  with  any  previous  fir  alterrm- 

37  tive  titles  under  which  the  work  ran  be  identified  ; 

(7)  the  year  in  which  creation  of  the  work  was  completed : 

39  (*)  if  the  work  has  been  published,  the  date  and  nation  of  its 

40  first  publication : 

41  fD)  in  the  rase  of  n  compilation  or  derivative  work,  an  identi- 
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1  f tositiori  of  uny  pre  existing  work  or  works  that  it  is  based  on  or 

2  incorporates,  and  a  brief,  general  si fit«*iiirnf  of  the  additional 

3  materia)  covered  hy  the  copyright  claim  being  registered; 

4  (10)  in  t lu»  case  of  a  published  work  containing  material  of 

5  which  copies  are  required  by  si'i  Hon  (><> I  to  ho  manufactured  in 

6  the  flitted  Staffs,  the  names  of  tin*  persons  or  organizations 

7  who  performed  the  processes  specified  hy  subsection  (c)  of  sec- 

8  tion  6u|  wilh  respect  to  that  tntit oi  hil,  and  tho  places  where  those 

9  processes  were  performed ;  and 

10  (11)  any  other  information  regained  hy  I  ho  Register  of  Copy- 

11  rights  as  bearing  upon  tin?  preparation  or  identification  of  the 

12  work  or  tho  existence,  ownership,  or  d  unit  ion  of  the  copyright, 

13  $  110.  Registration  of  claim  and  issuance  of  certificate 

14  (a)  When,  after  examination,  the  Register  of  Copyrights  deter* 


15  mines  that,  in  accordance  with  the  provisions  of  this  title,  the  material 

16  deposited  constitutes  copyrightable  subject  matter  and  that  the  other 

17  legal  and  foima!  requirements  of  flits  title  have  been  met,  he  shall  ro#- 

18  istor  the  claim  and  issue  to  the  applicant  a  ctrtlticivtc  of  registration 

19  under  the  seal  of  tho  Copyright  Oflice.  The  certificate  shall  contain 

20  rho  information  given  in  the  application,  together  with  the  number 

21  and  effective  date  of  the  regis i  ration, 

22  (b)  In  any  ease  in  which  the  Register  of  Copyrights  determines 

23  that,  in  accordance  with  the  provisions  of  this  title,  the  material  dc- 

24  posited  docs  not  constitute  copyrightable  subject  matter  or  that  the 

25  claim  is  invalid  for  any  other  reason,  he  shall  refuse  registration  and 
'26*  shall  notify  the  applicant  in  writing  of  the  reasons  for  his  action. 

'27        (c)  In  any  judicial  proceedings  the  certificate  of  a  registration  made 

28  before  or  within  five  years  after  first  publication  of  tho  work  shall 

20  constitute  prima  facie  evidence  of  the  validity  of  tho  copyright  and 

30  of  tho  facts  stated  in  the  certificate,  'Hie  evidentiary  weight  to  i>e 

31  accorded  the  certificate  of  a  registration  made  thereafter  shall  be 

32  within  tho  discretion  of  tho  court. 

33  (d)  The  effective  date  of  a  copyright  registration  is  the  day  on  * 

34  which  an  application,  deposit,  and  foe,  which  are  later  determined  by 

35  tho  Register  of  Copyrights  or  by  a  court  of  competent  jurisdiction  to 

36  bo  acceptable  for  registration,  have  all  been  received  in  the  Copyright 

37  Office. 

3$  $-11 1.  Kegistration  as  prerequisite  to  infringement  suit 

39  fa)  Subject  to  the  provisions  of  subsection  (b),  no  action  for  in* 

40  fringement  of  the  copyright  in  any  work  ^hall  be  instituted  until 

41  registration  of  (he  copyright  claim  has  been  made  in  accordance  with 
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1  this  til U\  In  any  ease,  however,  where  the  deposit,  application,  and  foe 

2  rinpiired  for  regi-trathm  have  I  n  delivered  to  the  Copyright  OhVo 

3  in  proper  form  and  registration  1ms  boon  refused,  t ho  npiitiranl  is 

4  entitled  In  institute  an  action  for  infringement  if  notice  thereof,  with 
.*»  a  copy  (if  the  complaint,  is  servo* I  on  the  |{egi>ti*r  of  ( %»|i>rSplif t«,  The 

Register  may,  at  his  opium,  Uvotue  a  patty  to  the  net  ion  Willi  respect 

7  to  the  k«ue  of  registrability  of  the  copyright  claim  by  entering  his 

5  appearance  within  nxty  days  after  such  service,  hut  his  failure  to  do 
9  so  shall  not  deprive  the  ci.iii f  •    j,iiisdict  ion  to  determine  that  issue. 

10  (h)  fn  the  ease  of  ii  work  consist ing  of  sounds,  images,  or  I >ot )i ,  tho 

It  lirst  fixation  of  which  is  made  simultaneously  with  its  transmission, 

12  the  copyright  owner  may  either  W»fore  or  after  such  fixation  takes 

13  place,  institute  an  action  for  infringement  under  section  ftOi,  fully 
H  subject  to  the  remedies  provided  by  sections  r>02  through  500,  if,  in 
t5  accordance  with  requirements  that  the  Register  of  Copyrights  shall 
16  pnycriliv  hy  regulation,  the  copyright  owner— 

1*  (1)   serves  notice  upon  the  infringer,  not  less  than  ten  or  more 

18  than  thirty  days  ho  fore  such  fixation,  identifying  the  work  and 

^  the  specific  time  and  source  of  its  lirst  transmission,  and  ieclftr* 

20  ing  an  intention  to  secure  copyright  in  the  work;  and 

®1  (2)  makes  registration  for  the  work  within  three  months  after 

22  its  first  transmission, 

23  §  112.  Registration  as  prerequisite   to  certain  remedies  for 

24  infringement 

2^  Fn  Hiiy  action  under  this  title,  other  than  an  action  instituted  under 

26  section  -Ml  fh).  no  award  of  statutory  damages  or  of  attorney's  foes*  as 

27  provided  by  sections  ,r>0 i  and  f»05. shall  be  made  for: 

28  (1)  any  infringement  of  copyright  in  an  unpublished  work 

29  commenced  l>eforo  the  effect  i  ve  flute  of  it  s  regist  rat  ion  i  or 

30  (2)  any  infringement  of  copyright  commenced  after  first  pub- 

31  lication  of  the  work  and  before  the  effective  date  of  its  regtstra- 
3^  tion,  unless  surh  registration  is  made  within  three  mouths  after 

33  its  first  publication. 

34  Chapter  5,— COPYRIGHT  INFRINGEMENT  AND  REMEDIES 

501.  Jnfrlngt'tnent  of  copyright. 

502  RrtiHwlics  for  Infringement :  Injunction*. 

fUtf.  IlHiircHpH  fnr  tnfrlnjfoaionl :  laiponncUnfc  on<l  disposition  of  Infringing  ar- 

504.  Kcmoilfcs  for  tnfrlnjfpim-nt  :  Pamjws  furt  profits. 
.VC  Remedies  for  Infrlnjfpmrnt  :  Costs  nm\  attorney's  fees. 
f»ofl.  Criminal  offanRos 
.107.  Limitations  nn  artlons, 

R0S.  XotiflrMlon  of  filing  arnl  rh>hrmln?vtlon  of  actions. 
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1  §501.  Infringement  of  copyright 

2  (a)  Anyone  who  violates  any  of  the  exclusive  t i>*l\t s  of  the  copy* 

3  right  owner  as  provide!  by  sections  lufl  through  U7>  or  who  imports 

4  copies  or  phono  words  into  t  he  United  States  in  violation  of  section 

5  602,  is  an  infringer  of  the  copyright. 

6  {b)  The  legal  or  beneficial  owner  of  an  exclusive  right  under  a 

7  copyright  is  entitled,  subject  to  the  requirements  of  sections  205(d) 
&  and  411,  to  institute  an  action  for  any  infringement  of  that  particular 
0  right  committal  while  he  is  the  owner  of  it.  The  court  may  require 
10  htm  to  serve  written  notice  of  the  action  with  a.  copy  of  the  complaint 
31  upon  any  person  shown,  by  the  records  of  the  Copyright  Office  or 
1$  otherwise,  to  have  or  claim  an  interest  in  the  copyright,  and  shall  re- 
13  quire  that  such  notice  be  served  upon  any  person  whose  interest  is 
H  likely  to  be  affected  by  a  decision  in  the  case.  The  court  may  require 

15  the  joinder,  and  shall  permit  the  intervention,  of  any  person  having 

16  or  claiming  an  interest  in  the  copyright. 

17  §  502.  Remedies  for  infringement ;  Injunctions 

18  (a)  Any  court  having  jurisdiction  of  a  civil  action  arising  under 

19  this  title  may,  subject  to  the  provisions  of  section  1408  of  title  2$, 

20  grant  temporary  and  final  injunctions  on  such  terms  as  it  may  deem 
$1  reasonable  to  prevent  or  restrain  infringement  of  a  copyright. 

22  (b)  Any  such  injunction  may  be  served  anywhere  in  the  United 

23  States  on  the.  }>erson  enjoined;  it  shaU  be  operative  throughout  the 

24  United  States  and  shall  be  enforceable,  by  proceedings  in  contempt  or 

25  otherwise,  by  any  United  States  court  having  jurisdiction  of  that  per- 

26  son,  The  eletk  of  the  court  granting  the  injunction  shall,  when 

27  requested  by  any  other  court  in  which  enforcement  of  the  injunction  is 

28  sought,  transmit  promptly  to  the  other  court  a  certified  copy  of  all  the 

29  papers  in  the  case  on  file  in  his  office. 

w  §5w.  Remedies  for  infringement:  Impounding  and  disposition  of 

31  infringing  articles 

32  M  At  any  time  while  en  action  under  this  tit^e  is  pending,  the 

33  court  may  order  the  impounding,  on  such  terms  as  it  may  deem  rea- 

34  sonabte,  of  all  copies  or  phonoreccrds  claimed  to  have  been  made  or 

35  used  in  violation  of  the  copyright  owner's  exclusive  rights,  and  of  all 
56  plates,  molds,  matrices,  masters,  tapes,  film  negatives,  or  other  articles 

37  by  means  of  which  such  copies  or  phono  records  may  be  reproduced. 

38  (b)  As  part  of  a  final  judgment  or  decree,  the  court  may  order  the 
S9  destruction  or  other  reasonable  disjvosition  of  all  copies  or  phono- 
40  records  found  to  have  been  made  or  used  in  violation  of  the  copyright 


f>7 


55 

1  owner's  exclusive  rights,  and  of  all  plates,  molds,  matrices,  masters, 

2  tapes,  film  negatives,  or  other  articles  by  means  of  which  such  copies 

3  or  phonorccords  may  be  reproduced. 

4  §  50J.  Remedies  for  infringement :  Damages  and  profits 

5  (a)  In  Gunekal,— Except  as  otherwise  provided  by  this  title,  an 

6  infringerof  cop/right  isliable  foreither: 

7  (I)  the  copyright  owner's  actual  damages  nnd  any  additional 

8  profits  of  the  infringer,  as  provided  by  subsection  (b) ;  or 

9  (*2)  statutory  damages,  as  provided  by  subsection  (c). 

10       (b)  Actual  Damages  and  Profit*— The  copyright  owner  is  en- 


11  titled  to  recover  the  actual  damages  sutTered  by  him  as  a  result  of  the 

12  infringement,  and  any  profits  of  the  infringer  that  are  attributable 

13  to  the  infringement  and  are  not  taken  into  account  in  computing  the 

14  actual  damages.  In  establishing  the  infringer's  profits,  the  copyright 
16  owner  is  required  to  present  proof  only  of  the  infringer's  gross  revenue, 

16  and  the  infringer  is     jircd  to  prove  his  deductible  expenses  and  the 

17  elements  of  profit  utribulable  to  factors  other  than  the  copyrighted 

18  work. 


19  (c)  Statutory  Damaofa— 

20  (i)  Kxcept  as  provided  by  clause  (i>)  of  this  subsection,  the 

21  copyright  owner  may  elect,  at  any  time  before  final  judgment  is 

22  rendered,  to  recover,  instead  of  actual  damages  and  profits,  an 

23  award  of  statutory  damages  for  all  infringements  involved  in 

24  the  action,  with  respect  to  any  one  work,  for  which  any  one 

25  infringer  is  liable  individually,  or  for  which  any  two  or  more 

26  infringers  are  liable  jointly  and  severally,  in  a  sum  of  not  less 

27  than  $250  or  more  than  $10,000  as  the  court  considers  just.  For 

28  the  purposes  of*  this  subsection,  all  the  parts  of  a  compilation 

29  or  derivative  work  constitute  one  work- 

30  (2)  In  a  case  where  the  copyright  owner  sustains  the  burden 

31  of  proving,  and  the  court  finds,  that  infringement  was  committed 

32  willfuiiy,  the  court  in  its  discretion  may  increase,  (he  award  of 

33  statutory  damages  to  a  sum  of  not  more  than  $50,000.  In  a  case 

34  where  thp  infringer  sustains  the  burden  of  proving,  and  the  court 

35  finds,  that  he  was  not  aware  sind  had  no  reason  to  believe,  that  his 

36  acts  const ititfed  an  infringement  of  ropyright,  the  court  in  its 

37  discretion  may  reduce  the  award  of  statutory  damages  to  a  sum 

38  of  not  less  than  $100,  In  a  rasp  where  an  instructor,  librarian  or 

39  archivist  in  a  nonprofit  educational  institution,  library,  or  ar- 

40  chives,  whrt  intringnA  Ky  r^prMtWng  a  copyrighted  work  in 
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copies  or  phonorecords,  sustains  the  hnrilcn  of  proving  that  he 
believed  and  hm\  reasonable  grounds  for  Mieving  that  the  repro* 
•\>>    >m  was  ti  fair  use  under  section  107,  the  court  in  ils  discretion 

4  lu riy  remit  statutory  damages  in  whole  or  in  part, 

5  §505.  Remedies  forinfringementt  Costs  and  attorney's  fees 

6  In  any  c  ivil  action  under  this  title,  the  court  in  its  discretion  may 

7  allow  the  recovery  of  full  costs  by  or  against  any  party  other  than 

8  the  United  States  or  an  officer  thereof.  Except  us  otherwise  provided 

9  hy  this  title,  the  co\jrt  may  also  award  a  reasonable  attorney's  fee  to 
10  (he  prevailing  party  as  part  of  the  costs. 

U  §506.  Criminal  ofTenses 

12  {a)  Criminal  f n fr i s o R M t vr, —  A n v  person  who  infringes  a  copy- 

13  riyhl  willfully  and  for  purposes  of  commercial  advantage  or  private 
H  financial  gain  shall  l>e  fined  not  more  than  $£,.100  or  imprisoned  not 

15  more  than  one  year,  or  both,  for  the  first  such  o  flense,  and  shall  be  fined 

16  not  more  than  $10,000  or  imprisoned  not  more  t.han  oiie  year, or  both, 

17  for  any  subsequent  otTense. 

18  (b)  Fhu'DCLfw Copyright  XorrrB.— Any  person  who,  with  fraud- 

19  ulent  intent,  places  on  any  article  a  notice  of  copyright  or  words  of 

20  the  same  purport  that  he  knows  to  be  false,  or  who,  with  fraudulent 

21  intent,  publicly  distributes  or  im ports  for  public  distribution  any 

22  article  bearing  such  notice  or  words  that  he  knows  to  be  false,  shall  1* 

23  fined  not  more  than  $2,500. 

24  (c)  Fraudulent  Removal  of  Copyright  Notice. — Any  person  who, 

25  with  fraudulent  intent,  removes  or  alters  any  notice  of  copyright 

26  appearing  on  a  copy  of  a  copyrighted  work  shall  l>e  fined  not  more 
2?  than  $2,500. 

28  (d)  False  Representation', — Any  person  who  knowingly  makes  a 

29  false  representation  of  a  material  fact  in  the  application  for  copyright 

30  registration  provided  for  by  section  400,  or  in  any  written  statement 

31  tiled  in  connection  with  the  application,  shall  be  fined  not  more  than 

32  $2,500. 

33  §507.  Limitations  on  actions 

34  (a)  Criminal  Froceei>ino,v-No  rrimimd  proceeding  shall  fx?  main- 

35  tained  under  the  provisions  of  this  title  unless  it  is  commenced  within 

36  three  years  after  the  cause  of  action  arose. 

37  (b)  Civil  Actions.— No  civil  action  shall  be  maintained  under  the 

38  provisions  of  this  title  unless  it  is  commenced  within  three  years  after 

39  the  claim  accrued, 
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1  S  50&  Notification  of  filing  and  determination  of  actions 

2  (a)  Within  one  month  after  the.  filing  of  any  action  under  this  title, 

3  the  clerks  of  the  courts  of  the  United  States  shall  send  written  notitiea- 

4  tion  to  the  Register  of  Copyrights  setting  forth,  jvs  far  as  is  shown 

5  by  the  lepers  filed  in  the  court,  the  names  and  addresses  of  the  parties 
and  the  title,  author,  and  registration  number  of  each  work  involved 

7  in  the  action.  If  any  other  copyrighted  work  is  later  included  in  the 

8  action  by  amendment,  answer,  or  other  pleading,  the  clerk  shall  also 
*  semi  a  notification  confining  it  to  the  Register  within  one  month 

W  after  the  pleading  is  fded. 

**  (b)  Within  one  month  after  any  li:  ;d  order  or  judgment  is  issued 

12  in  the  cas*,  the  clerk  of  the  court       I  notify  the  Register  of  it, 

^  sending  him  u  copy  of  the  order  or  judgj     t  together  with  the  written 

54  opinion,  if  any,  of  the  court, 

^  (c)  Upon  receiving  the  notifications  specified  in  this  section,  the 
Register  si  mil  make  them  a  part  of  the  public  records  of  the  Copyright 

17  Offir*. 

18  Chapter  6.— MANUFACTURING  REQUIREMENT  AND 

19  IMPORTATION 

Sec 

601.  Manufacture,  importation,  and  public  distribution  of  certain  coplea. 
002.  Infringing  importation  of  copies  or  pbonorecor<3s. 

603,  Importation  prohibitions:  Knforcement  and  disposition  of  excluded  articles. 

20  §  601.  Manufacture,  importation,  and  public  distribution  of  cer- 

21  tain  copies 

22  (a)  Except  as  provided  by  subsection  (b),  the  importation  into  or 

23  public  distribution  in  the  United  States  of  copies  of  a  work  consisting 

24  preponderantly  of  nondramatic  literary  material  that  is  in  the  English 

25  language  and  is  protected  under  this  title  is  prohibited  unless  the 

26  portions  consisting  of  such  material  have  been  manufactured  in  the 

27  United  States  or  Canada. 

28  (b)  The  provisions  of  subsection  (a)  do  not  apply : 

29  (1)  where,  on  the  date  when  importation  is  sought  or  public 

30  distribution  in  the  United  Stales  is  made,  the  author  of  any  sub- 

31  stantial  part  of  such  material  is  neither  a  national  nor  a  domicib 

32  iary  of  the  United  States  or,  if  he  is  a  national  of  the  United 

33  State?,  has  been  domiciled  outside  of  the  United  States  for  a 

34  continuous  period  of  at  least  one  year,  immediately  preceding  that 

35  date;  in  the  cascpt  a  work  made  for  hire,  the  exemption  provided 

36  by  this  clause  does  not  apply  unless  a  substantial  part  of  the  work 

37  was  prepared  for  an  employer  nt  other  person  who  is  not  a  na- 
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1  tional  or  domiciliary  of  the  Tinted  States  or  &  domestic  corpora- 

2  t ion  or  enterprise; 

3  (2)  where  the  Bureau  of  Customs  is  presented  with  an  import 

4  statement  issued  under  the  seal  of  the  Copyright  Office,  in  which 

5  case  a  total  of  no  more  than  two  thousand  copies  of  any  one  such 

6  work  shall  be  allowed  entry;  the  import  statement  shall  be  issued 

7  upon  request  to  the  copyright  owner  or  to  a  person  designated  by 

8  him  at  the  time  of  registration  for  the  work  under  section  408 

9  or  at  any  time  thereafter; 

10  (3)  where  importation  is  sought  under  the  authority  or  for  the 

It  use,  other  than  in  schools,  of  the  government  of  the  United  States 

12  or  of  any  State  or  political  subdivision  of  a  State; 

13  (4)  where  importation,  for  use  and  not  for  sale,  is  sought: 

14  (A)  by  any  person  with  respect  to  no  more-  than  one  copy 

15  of  any  one  work  at  any  one  time ; 

16  (B)  by  any  person  arriving  from  abroad,  with  respect  to 

17  copies  forming  part  of  his  personal  baggage ;  or 

18  (C)  by  an  organization  operated  for  scholarly,  educa- 

19  tional,  or  religious  purposes  and  not  for  private  gain,  with 

20  respect  to  copies  intended  to  forma  part  of  its  library; 

21  (5)  where  the  copies  are  reproduced  in  raised  characters  for 

22  the  use  of  the  blind; 

23  (6)  where,  in  addition  to  copies  imported  under  clauses  (3) 

24  and  (4)  of  this  subsection,  no  more  than  two  thousand  copies  of 

25  any  one  such  work,  which  have  not  been  manufactured  in  the 

26  United  States  or  Canada,  are  publicly  distributed  in  the  United 

27  States. 

25  (c)  The  requirement  of  this  section  that  copies  be  manufactured  in 

29  the  United  States  or  Canada  is  satisfied  i  f : 

30  (1)  in  the  case  where  the  copies  arc  printed  directly  from  type 

31  that  has  been  set,  or  directly  from  plates  made  from  such  type, 

32  the  setting  of  the  type  and  the  making  of  the  plates  have  been 

33  performed  in  the  United  States  or  Canada ;  or 

34  (2)  in  the  ease  where  the  making  of  plates  by  a  lithographic 

35  or  photoengraving  process  is  a  filial  or  intermediate  step  preceding 

36  the  printing  of  the  copies,  the  making  of  the  plates  has  been  per- 

37  formed  in  the  United  States  or  Canada ;  and 

38  (3)  in  any  case,  the  printing  or  other  final  process  of  producing 

39  multiple  copies  and  any  binding  of  the  copies  have  been  performed 

40  in  the  United  States  or  Canada. 
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1  (d>  Importation  or  public  distribution  of  copies  in  violation  of 

2  this  section  dt*$  not  invalidate  protection  /or  n  work  under  this  title. 

3  However,  in  any  civil  action  or  criminal  proceeding  for  infringement 

4  of  the  exclusive  t  ights  to  reproduce  and  distribute  copies  of  the  work, 

5  the  infringer  has  a  complete  defense  with  respect  to  all  of  the  non- 

6  dramatic  literary  m  ate  rial  com  prised  in  the  work  arid  any  other  parts 

7  of  the  work  in  which  the  exclusive  rights  to  reproduce  and  distribute 

8  copies  are  owned  by  the  same  person  who  owns  such  exclusive  right* 

9  in  the  nondramatic  literary  materia],  if  he  pro  ere : 

10  (1)  that  copies  of  the  work  have  been  imported  into  or  publicly 

U  distributed  in  the  United  States  in  violation  of  this  section  by  or 

12  with  the  authority  of  the  owner  of  such  exclusive  rights;  and 

13  (2)  that  the  infringing  copies  were  manufactured  in  the  United 

14  States  or  Canada  in  accordance  with  the  provisions  of  subsection 

15  (c);and 

16  W  that  the  infringement  was  commenced  before  the  effective 

17  date  of  registration  for  an  authorued  edition  of  the  work,  the 

18  copies  of  which  have  been  manufactured  in  the  United  State*  or 

19  Canada  in  accordance  with  the  provisions  of  subsection  (c). 

20  (e)  in  any  action  for  infringement  of  the  exclusive  rights  to  reprO' 

21  duce  and  distribute  copies  of  a  work  containing  material  required  by 

22  this  section  to  be.  manufactured  in  the  United  States  or  Canada,  the 

23  copyright  owner  shall  set  forth  in  the  complaint  the  names  of  the  per- 

24  sons  or  organizations  who  performed  the  processes  specified  by  subsec- 

25  tion  (c)  with  respect  to  that  material,  and  the  places  where  those 

26  processes  were  performed. 

27  §602.  Infringing  importation  of  copies  or  phonorecords 

28  (a)  Importation  into  the  United  States,  without  the  authority  of 

29  the  owner  of  copyright  under  this  title,  of  copies  or  phonovncords  of 

30  a  work  that  have  been  acquired  abroad  is  an  infringement  of  the 

31  exclusive  right  to  distribute  copies  or  phonorecords  under  section  106, 

32  actionable  under  section  501,  This  subsection  does  not  apply  to : 

33  (1)  importation  of  copies  or  phonorecords  under  the  authority 

34  or  for  the  use  of  the  government  of  the  United  States  or  of  any 

35  State,  or  political  subdivision  of  a  State  but  not  including  copies 
38  or  phonorecords  for  use  in  schools,  or  copies  of  any  audiovisual 

37  work  imported  for  purposes  other  than  archival  use ; 

38  (2)  importation,  for  the  private  use  of  the  importer  and  not 

39  for  distribution,  by  any  person  with  respect  to  no  more  than  one 

40  copy  or  phono  record  of  any  one  work  at  any  one  time,  or  by  any 


o 

ERIC 


02 


60 

1  person  arriving  from  abroad  with  respect  to  copies  or  phono- 

9  records  forming  part  of  his  personal  baggage ;  or 

3  (3)  importation  by  or  for  an  organization  operated  for  schol- 

4  arly,  educational,  or  religious  purposes  and  not  for  private  gain, 

5  with  respect  to  no  more  than  one  copy  of  an  audiovisual  work 

6  solely  for  its  archival  purposes,  and  no  more  than  five  copies  or 

7  phonorecords  of  any  othei  work  for  its  library  lending  or  archival 

8  purposes. 

9  (b)  In  a  case  where  the  making  of  the  copies  or  phonorecords  would 

10  have  constituted  an  infringement  of  copyright  if  this  title  had  been 

11  applicable,  their  importation  is  prohibited.  In  a  case  where  the  copies 

12  or  phonorecords  were  lawfully  made,  the  Rureau  of  Customs  has  no 

13  authority  to  prevent  their  importation  unless  the  provisions  of  section 

14  601  are  applicable.  In  either  caset  the  Secretary  of  the  Treasury  is 

15  authorized  to  prescribe,  by  regulation,  a  procedure  under  which  any 

16  person  claiming  on  interest  in  the  copyright  in  a  particular  work  may, 

17  upon  payment  of  a  specified  fee,  be  entitled  to  notification  by  the 

18  Rureau  of  the  importation  of  articles  that  appear  to  be  copies  or  phono- 

19  recordsof  the  work. 

20  §603.  Importation  prohibitions:  Enforcement  and  disposition  of 

21  excluded  articles 

22  (a)  The  Secretary  of  the  Treasury  and  the  Postmaster  General  shall 

23  separately  or  jointly  make  regulations  for  the  enforcement  of  the  pro- 

24  visions  of  this  t  itle  prohibiting  importation. 

25  (b)  These  regulations  may  require,  as  a  condition  for  the  exclusion 

26  of  articles  under  section  602 : ! 

27  (1)  that  the  person  seeking  exclusion  obtain  a  court  order  em 

28  joining  importation  of  the  articles;  or 

29  (2)  (hat  he  furnish  proof,  of  a  specified  nature  and  in  accord- 

30  a  nee  with  prescribed  procedures,  that  the  copyright  in  wlscfc  he 

31  claims  an  interest  is  valid  and  that  the  importation  would  violate 

32  the  prohibition  in  section  602;  he  may  also  be  required  to  post  a 

33  surety  bond  for  any  injury  that  may  result  if  the  detention  or 

34  exclusion  of  the  articles  proves  to  be  unjustified, 

35  (c)  Articles  imported  in  violation  of  the  importation  prohibitions 

36  of  this  title  are  subject  to  seizure  and  forfeiture  in  the  same  manner  as 

37  property  Imported  in  violation  of  the  customs  revenue  laws.  For- 

38  feited  articles  shall  be  destroyed  as  directed  by  the  Secretary  of  the 

39  Treasury  or  the  court,  as  the  case  may  be ;  however,  the  articles  may  be 

40  returned  to  the  country  of  export  whenever  it  is  shown  to  the  satisfac* 
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1  tion  of  the  Secretary  of  the  Treasury  that  (he  importer  had  ko  reason- 

2  able  grounds  for  believing  thnt  his  acts  constituted  a  violation  of  law. 
S  Chapter  7,-COPYKtGHT  OFFICE 

S«. 

701.  Tlit  Copyright  Oftce:  General  responalbtntlea  and  organisation, 
7W,  Copyright Office  regulation*. 

706.  tiffectlve  date  of  actloni  la  Copyright  Office. 

7W.  Reteotton  and  dlapoaltlon  of  articles  deposited  la  Copyright  Office. 

T05.  Copyright  Office  record! j  reparation,  maintenance,  pubttc  InapecUoo,  and 

searching. 
TOO.  Copleaof  Copyright  Office  record*. 

707.  Copyright  Office  forma  and  publications. 

708.  Copyright  Office  fee*. 

4  §701.  The  Copyright  Office:  General  respond blKUes  and  orga- 

5  nidation 

6  (a)  All  administrative  functions  and  duties  under  this  title,  ex- 

7  cept  as  otherwise  specified,  are  the  responsibility  of  the  Register  of 

8  Copyright*  as  director  of  the  Copyright  Office  in  the  Library  of 

9  Congress.  Th?  Register  of  Copyrights,  together  with  the  svibordi* 
10  J>ate  officers  and  empJoyrrs  of  ihe  Copyright  Oifiee*  sha  II  bo  appointed 
U  by  the  Librarian  of  Congress,  and  shall  act  under  his  general  di- 
12  reel  ion  and  supervision, 

t$  (b)  The  Register  of  Copyrights  shall  adopt  a  seal  to  be  used  on 

14  and  after  January  1,  1975»  to  authenticate  all  certified  documents 

15  issued  by  the  Copyright  Office* 

\9>  (c)  The  Register  of  Copyrights  shaH  make  an  annual  report  to 

17  the  Librarian  of  Congress, of  the  work  and  accomplishments  of  the 

18  Copyright  Office  during  the  previous  fiscal  year.  The  annual  report 

19  of  the  Register  of  Copyrights  shall  be  published  separately  and  as 
10  a  part  of  the  annual  report  ot  the  Librarian  of  Congress. 

21  §702.  Copyright  Office  regulations 

22  The  Register  of  Copyrights  is  authorized  to  establish  regulations 

23  not  inconsistent  with  law  for  the  administration  of  the  functions  and 

24  duties  made  his  responsibility  under  this  title.  All  regulations  estab- 

25  lUhed  by  the  Register  under  this  title  are  subject  to  the  approval  of 

26  the  Librarian  of  Congress. 

27  §  7Q3»  Effective  date  of  actions  In  Copyright  Office 

28  In  any  case  in  which  time  limits  ft  re  prescribed  under  this  title 

29  for  the  performance  of  an  action  in  the  Copyright  Office*  and  in 

30  which  the  last  day  of  the  prescribed  period  falls  oti  a  Saturday,  Sun* 

31  day,  holiday  or  other  non-businer^  day  within  the  liistriet  of  Co- 

32  Inmbia  or  the  Federal  Government,  the  action  may  be  taken  on  the 

33  next  succeeding  business  day,  and  is  effective  as  of  the  date  whin  the 

34  period  expired. 
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1  §  704,  Retention  and  disposition  of  articles  deposited  in  Copyright 

2  Office 

3  (a)  Upon  their  deposit  in  the  Copyright  Office  under  sections  407 

4  urn!  -iOS,  all  copies,  phonotveonta,  and  identifying  material,  including 
$  those  deposited  in  connection  with  claims  that  have  been  refused 

6  registration,  are  the  property  of  the  United  States  Government, 

7  (b)  In  the  case  of  published  works,  all  copies,  phonoreecrds,  and 

8  identifying  material  deposited  are  available  to  the  Library  of  Con- 
0  gress  for  ita  collection?,  or  for  exchange  or  transfer  to  any  other 

10  library.  In  the  case  of  unpublished  works*  the  Library  is  entitled  to 

11  select  any  deposits  for  its  collections, 

12  (c)  Deposits  not  selected  by  the  Library  under  subsection  (b),  or 

13  identifying  portions  or  reproductions  of  them,  shall  be  retained  under 

14  the  control  of  the  Copyright  Office*  including  retention  in  Govern- 

15  menf  stotace  facilities,  for  the  longest  period  considered  practicable 

16  md  desirable  by  the  Register  of  Copyrights  and  the  Librarian  of 

17  Congress.  After  that  period  it  is  within  the  joint  discretion  of  the 

18  Register  and  the  Librarian  to  order  their  destruction  or  other  disposi* 
10  tion;  but,  in  the  case  of  unpublished  works,  no  deposit  shall  be  de- 

20  stroyed  or  otherwise  disused  of  during  its  term  of  copyright. 

21  (d)  The  depositor  of  copies,  phonorecords,  or  identifying  material 

22  under  section  408*  or  the  copyright  owner  of  record,  may  request 

23  retention,  under  the  control  of  the  Copyright  Office,  of  one  or  more 

24  of  such  articles  for  the  full  term  of  copyright  in  the  work.  The  Register 

25  of  Copyrights  shall  prescribe,  by  regulation,  tl  e  conditions  under 
2£  which  such  requests  are  to  be  made  and  granted,  and  shall  fi.x  the 

27  fee  to  be  charged  under  section  708(12)  if  the  request  is  granted, 

28  §705,  Copyright  Office  records:  Preparation,  maintenance,  public 

29  inspection,  and  searching 

30  (a)  The  Register  of  Copyrights  shall  provide  and  keep  in  the  Copy- 

31  right  Office  records  ot  all  deposits,  registrations,  recordations,  and 

32  other  actions  taken  under  Ibis  title,  and  shall  prepare  indexes  of  all 

33  such  records. 

34  (b)  Such  records  and  indexes,  as  well  as  the  articles  deposited  in 

35  connection  with  completed  copyright  registrations  and  retained  under 

36  the  control  of  the  Copyright  Office,  shall  be  open  to  public  inspection, 

37  (c)  Unon  request  and  payment  of  ibe  fee  specified  by  section  70S, 

38  the  Copyright  Office  shall  make  a  search  of  its  public  records,  indexes, 

39  and  deposits,  and  shall  furnish  a  report  of  the  information  they  dis- 

40  close  with  respect  to  any  particular  deposits,  registrations,  or  recorded 

41  documents. 
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1  §  706,  Copies  of  Copyright  Otf  c«  records 

2  (a)  Copies  may  be  made  of  any  public  record*  or  indexes  of  the 
S  Copyright  Office;  additional  certificates  of  copyright  registration  ami 

4  copies  of  any  public  records  or  indexes  may  be  furnished  upon  request 

5  and  payment  of  the  few*] unified  by  section  70S, 

6  (b)  Copies  or  reproductions  of  deposited  articles  retained  under 

7  the  control  of  the  Copyright  Ortice  shall  be  authored  or  furnished 

8  only  under  the  conditions  specified  by  ilv  Copyright  Office  regulations 

9  §707.  Copyright  Office  forms  and  publications 

10       (a)  Catalog  or  Copyright  Entries. —The  Register  of  Copyrights 

U  shall  compile  and  publish  at  periodic  intervals  catalogs  of  all  copy- 

12  right  registrations.  These  catalogs  shall  be  divided  into  parts  in 

13  accordance  with  the  various  classes  of  works,  and  the  Register  has 
U  discretion  to  determine  on  the  basis  of  practicability  and  usefulness, 

15  the  form  and  frequency  of  publication  of  each  particular  part, 

16  (b)  Other  Publications.— The  Re*:$'er  shall  furnish,  free  of 


17  charge  upon  request,  application  forms  for  copyright  registration  and 

18  general  informational  material  in  connection  with  the  functions  of  the 

19  Copyright  Office.  Ife  also  has  authority  to  publish  compilations  of 

20  information,  bibliographies,  and  other  material  he  considers  to  bo 

21  of  val  ue  to  the  publ ic. 

22  (c)  IhsTHiBtrrioN  or  Publications. — AU  publications  of  the  Copy- 

23  right  Office  shall  be  furnished  to  depository  libraries  as  specified  under 

24  section  1D05  of  title  44,  United  States  Code,  and,  aside  from  those  fur- 

25  nished  free  of  charge,  shall  be  offered  for  sale  to  the  public  at  prices 

26  based  on  the  cost  of  reproduction  and  distribution, 

27  §708.  Copyright  Office  fees 


28  (a)  The  following  fees  shall  be  paid  to  the  Register  of  Copyrights: 

29  (1)  for  the  registration  of  a  ropy  right  claim  or  a  supplementary 

30  registration  under  section  408,  including  the  issuance  of  a  certifi- 

31  cato  of  registration.  $6; 

32  (2)  for  the  registration  of  a  claim  to  renewal  of  a  subsisting 

33  copyright  in  Us  first  term  under  section  304(a),  including  the 

34  issuance  of  a  certificate  of  registration ,  $4 ; 

35  (3)  for  the  issuance  of  a  receipt  for  a  deposit  under  section 

36  407,  $2; 

37  (4)  for  the  recordation,  as  provided  by  section  205,  of  a  transfer 

38  of  copyright  ownership  or  other  document  of  six  pages  or  less, 

39  covering  no  more  than  one  title,  $5:  for  each  page  over  six  and 

40  for  each  title  over  one,  50  cpnf  s  additional ; 
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1  (6)  for  the  JViing,  under  sect ion  115(b),  of  a  notice  of  intention 

2  to  make  phonorevord;*, 

3  (6)  for  Hie  recordation,  under  section  302(c),  of  a  statement 

4  revealing  the  identity  of  an  author  of  an  anonymous  or  pseu- 

5  donymoas  work,  or  for  the  recordation,  under  section  302(d),  of  a 

6  statement  relating  to  the  death  of  nn  author,     for  a  document  of 

7  six  pages  or  less,  covering  no  more  than  one  title;  for  each  page 

8  over  six  and  for  each  title  over  one,  50  cents  additional; 

9  (7)  for  the  issuance,  under  >ecfion  601,  of  an  import  state- 

10  ment,$3; 

11  (8)  for  the  issuance,  under  section  706,  of  an  additional  eertifi- 

12  eate of  registration, $'2; 

13  (0)  for  the  Issuance,  mi  Her  section  116,  of  a  certificate  for  the 

14  recordation  of  a  phoiumvoi'd  player,  50 cents; 

15  i  10)  for  the  issuance  of  any  other  certification,  $3;  the  Register 
lt>  of  Copyrights  has  discretion,  on  the  ha  sis  of  their  cost,  to  fix  the 

17  fees  for  preparing  copies  of  Copyright  Office  recor  ls,  whether 

18  they  fire  to  be  certified  or  not : 

19  (It)  for  the  making  and  reporting  of  a  search  as  provided  by 

20  section  705,  and  for  any  related  services,  $5  for  earh  hour  or  frac- 

21  tion  of  an  hour  consumed; 

22  (12)  for  any  other  special  services  requiring  a  substantial 

23  amount  of  time  or  expense,  such  fees  as  the  Register  of  Copyrights 

24  may  fix  on  the  basis  of  the  cost  of  providing  the  service. 

25  0>)  The  fees  prescribed  by  or  under  this  section  are  applicable  to 


26  the  United  States  Government  and  any  of  its  agencies,  employees,  or 

27  officers,  but  the  Register  of  Copyrights  has  discretion  to  waive  the 

28  requirement  of  this  subsection  in  occasional  or  isolated  cases  involving 

29  relatively  sin  nil  amounts, 

30  Chapter  8.— COPYRIGHT  ROYALTY  TRIBUNAL 

501.  Copyright  HoyaHf  Tribunal ;  Establishment  and  purpose. 

502.  Petition*  for  the  Adjustment  of  royalty  rate*. 
£03,  Membership  of  the  Tribunal, 

SOI.  Procedures  of  the  Tribunal. 

W5.  Compensation  of  member*  nf  the  Tribunal :  expenses  of  the  Tribunal. 

Keporfs  to  the  Con/rres>«. 
807,  Effective  date  of  royalty  adjustment. 
SOH.  Effective  date  of  royalty  distribution. 
$00.  Judicial  review. 


31  §801.  Copyright  Royalty  Tribunal:  Establishment  and  purpose 

32  (a)  There  is  hereby  created  in  the  Library  of  Congress  a  Copyright 

33  Royalty  Tribunal, 

&4  (b)  Subject  to  the  provisions  of  this  chapter,  the  purposes  of  the 
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1  Tribunal  shall  be;  (!)  (o  make  determinations  concerning  the  adjust- 

2  ment  of  the  copyright  royalty  rates  specified  by  sections  111,  114,  115, 

3  and  116  so  as  to  assure  that  such  rate*  continue  to  )>c  reasonaWe;  and 

4  (4)  to  determine  in  certain  circumstances  the  distribution  of  the  roy- 

5  ally  fees  deposited  with  the  Hester  of  Copyrights  under  sections  til, 

6  114,  and  116. 

T  §  802,  Petitions  for  the  adjustment  of  royalty  rates 

8  During  calendar  year  107s,  Hnd  in  each  subsequent  fifth  calendar 

0  year,  any  owner  or  user  of  ti  copyrighted  work  whose  royalty  rates 

10  arc  initially  specified  by  sections  111  and  114,  or  the  duly  authorized 

U  agent  of  such  owner  or  user,  may  file  a  petition  with  the  Register  of 

12  Copyrights  declaring  that  the  petitioner  requests  an  adjustment  of 

13  the  statutory  royalty  rate,  or  a  rate  previously  established  by  the  Tri- 

14  bunal.  During  calendar  year  1980,  and  in  each  subsequent  fifth  calen- 

15  dur  year,  any  owner  or  user  of  a  copyrighted  work  whose  royalty  rates 

16  are  initially  specified  hy  sections  115  and  lift,  or  the  duly  authorized 

17  agent  of  such  owner  or  user,  may  file  a  petition  with  the  Register  of 
1H  Copyrights  declaring  that  the  petitioner  requests  nn  adjustment  of 
19  the  statutory  royalty  rate,  or  a  rate  previously  established  by  the  Tri- 
40  bunal.  The  Register  shall  make  a  determination  as  to  whether  the  ap- 
■21  plicant  has  a  significant  interest  in  the  royalty  rate  in  which  an  ad- 
44  justment  is  requested.  If  the  Register  determines  that  the  petitioner  has 

43  a  significant  interest,  he  shall  cause  notice  of  his  decision  to  be  pub- 

44  lished  in  the  Federal  Register. 

45  §  803.  Membership  of  the  Tribunal 

46  (a)  Upon  determining  that  a  petitioner  for  adjustment  of  a  royalty 

47  rate  has  a  significant  interest,  or  upon  certifying  the  existence  of  a 

48  controversy  concerning  the  distribution  of  royally  fees  deposited  pur- 

49  su&nt  to  sections  Ul,  114  and  U6,  the  Register  shall  request  the  Amer- 

30  ican  Arbitration  Association  or  any  similar  successor  organization  to 

31  furnish  a  list  of  three  members  of  said  Association,  The  Register  shall 

32  communicate  the  names  together  with  surh  information  as  may  be 

33  appropriate  to  all  parties  of  interest.  Any  surh  party  within  twenty 

34  days  from  the  date  said  communication  is  sent  may  submit  to  the 

35  Register  written  objections  <o  any  or  all  of  the  proposed  names.  If  no 

36  such  objections  ave  received,  or  if  the  Register  determines  that  said 

37  objections  are  not  well  founded,  he  shall  certify  the  appointment  of 

38  the  three  designated  individuals  to  constitute  a  panel  of  the  Tribunal 
■V:  forth©  consideration  of  the  specified  rate  or  royalty  distribution.  Such 
40  panel  shall  function  as  the  Tribunal  established  in  section  S01.  If  the 
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1  Register  determine*  that  the  objections  to  the  designation  ol  one  or 

2  more  of  the  proposed  individuals  are  well  founded,  the  Register  shall 

3  request  the  American  Arbitration  Association  or  any  similar  successor 

4  organization  to  propose  the  necessary  number  of  substitute  individuals, 
&  Upon  receiving  such  additional  names  the  Register  shall  constitute 

6  the  panel.  The  Register  shall  designate  one  member  ol  the  panel  as 

7  Chairman. 

8  (b)  If  any  member  of  a  panel  becomes  unable  to  perform  his  duties, 

9  the  Register,  after  consultation  with  the  parties,  may  provide  for  the 

10  selection  of  a  successor  in  the  manner  prescribed  in  subsection  (a). 
U  §804.  Procedures  of  the  Tribunal 

12  (al  The  Tribunal  shall  fix  a  time  and  place  for  Us  proceedings  and 

13  shall  cause  notice  to  be  given  to  the  parties. 

U  (b)  Any  organization  or  person  entitled  to  participate  in  the  pro- 

15  ceedings  may  appear  directly  or  be  represented  by  counsel. 

16  (c)  Kxcept  as  otherwise  provided  by  law,  the  Tribunal  shall  deter- 
if  mine  its  own  procedure.  For  the  purpose  of  carrying  out  the  provisions 
18  of  this  chapter,  the  Tribunal  may  hold  hearings,  administer  oaths, 
lfl  and  require,  by  subpoena  or  otherwise,  the  attendance  and  testimony 
20  of  witnesses  and  the  production  of  documents. 

£1  (d)  Kvery  final  decision  of  the  Tribunal  shall  be  in  writing  and 

22  shall  state  the  reasons  therefor. 

S3  §  805.  Compensation  of  members  of  the  Tribunal ;  expenses  of  the 

24  Tribunal 

25  (a)  In  proceedings  for  the  distribution  of  royalty  fees,  the  compen- 

26  sation  of  members  of  the  Tribunal  and  other  expenses  of  the  Tribunal 
2T  shall  be  deducted  prior  to  the  distribution  of  the  funds. 

2R  (b)  In  proceedings  for  the  adjustment  of  royalty  rates,  there  is 

2&  hereby  authorized  to  be  appropriated  such  sums  as  may  be  necessary. 

30  (c)  The  Library  of  Congress  is  authorized  to  furnish  facilities  and 

31  incidental  service-  to  the  Tribunal. 

32  (d)  The  Tribunal  is  authorized  to  procure  temporary  and  inter- 

33  mittent  services  to  the  fame  extent  as  is  authorized  by  section  3109  of 

34  title  5,  Tnitcd  States  Code. 

W  §  806.  Reports  to  the  Congress 

36  The  Tribunal  immediately  upon  making  a  final  determination  in 

3V  any  proceeding  for  adjustment  of  a  statutory  royalty  shall  transmit 

&ft  its  decision,  together  with  the  reasons  therefor,  to  the  Secretary  of  the 

3H  Senate  and  the  Clerk  of  the  House  of  Representatives  for  reference 

40  to  the  Judiciary  Committees  of  the  Senate  and  the  House  of 

41  Representatives, 
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1  §  8v7.  Effective  date  of  royalty  adjustment 

2  (a)  Trior  to  I  he  expiration  of  the  fust  pericHl  of  ninety  calendar 
days  of  continuous  session  of  the  Congress,  following  the  transmittal 

*  of  the  report  specified  in  section  £00,  either  House  of  the  Congress  may 

*  adopt  a  resolution  stating  in  substance  (hat  (he  House  does  not  favor 
^  the  recommended  royalty  adjustment,  and  su'-h  adjustment,  therefore, 
f  shall  not  become  effective, 

*  (b)  For  the  purposes  of  subsection  (a)  of  this  sect  ion 

^  (\)  Continuity  of  session  shall  be  considered  ns  broken  only  by 

^  an  adjou  rnment  of  the  Congress  sine  die,  and 

l*  (2)  In  the  computation  of  the  ninety-day  period  there  shall  be 

152  excluded  the  days  on  which  either  House  is  not  in  session  because 

^  of  an  adjournment  of  more  than  three  days  to  a  day  certain. 

(c)  In  the  absence  of  the  passage  of  such  a  resolution  by  either 

15  House  during  said  ninety-day  period,  the  final  determination  by  the 

ir'  Tribunal  of  a  petition  for  adjustment  shall  take  effect  on  the  first  day 

M  following  ninety  calendar  days  after  the  expiration  of  the  period  spec  I* 

18  fied  by  subsection  (a). 

19  (d)  The  Register  of  Copyrights  shall  give  notice  of  such  effective 

20  date  by  publication  in  the  Federal  Register  not  less  than  sixty  days 

2 1  before  said  date, 

*2  §  m.  Effective  date  of  royalty  distribution 

23  A  final  determination  of  the  Tribunal  concerning  the  distribution 

24  of  royalty  fees  deposited  with  the  Register  of  Copyrights  pursuant  to 

25  sections  111,  114,  and  116  shall  become  effective  thirty  days  following 

26  such  determination  unless  prior  to  that  time  an  application  has  been 

27  filed  pursuant  to  section  809  to  vacate,  modify  or  correct  the  determina- 
te tion,  and  notice  of  such  application  hss  been  served  upon  the  Register 
2V>  of  Copyrights.  The  Register  upon  the  expiration  of  thirty  days  shall 

30  distribute  such  royalty  fees  not  subject  to  any  application  filed  pur- 

31  suant  to  section  $09, 

32  §  $09.  Judicial  review 

33  In  any  of  the  following  casts  the  United  States  District  Court  for 

34  the  District  of  Columbia  may  make  an  order  vacating,  modifying  or 

35  correcting  a  final  determination  of  the  Tribunal  concerning  the  distri- 
3f>  button  of  royalty  fees — 

37  (a)  Where  the  determination  was  procured  by  corruption,  fraud, 

3ft  or  undue  means. 

3ft  (b)  Where  there  was  evident  partiality  or  corruption  in  any  mem* 

40  ber  of  the  panel. 
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3  (c)  Where  any  member  of  (he  panel  was  guilty  of  any  misconduct 

<2  by  which  the  rights  of  any  party  have  been  prejudiced. 

3  TRANS!  HON  Al.  AND  (U?  WUS  MEN  TAR  Y  I'KOVISIONS 

4  Sec.  H>2,  This  title  become*  i-iFct  tue  on  January  1,  1U75,  except  as 

5  otherwise  provided  by  sections  111(c)  and  301(b)  of  title  17  as 

6  Amended  by  this  title. 

7  Sec.  103.  This  title  does  not  provide  copyright  protection  for  any 
H  work  that  goes  into  the  public  domain  U'fore  January  1>  1075.  The 
9  exclusive  rights,  as  provided  by  section  106  of  title  17  as  amended 

in  by  this  title,  to  reproduce  a  work  in  phono  records  and  to  distribute 

1 1  phohorecords  of  the  work,  do  not  extend  to  any  nondramatic  musical 

lv>  work  copyrighted  before  July  1 , 1  S)09« 

13  Sec.  104.  Alt  proclamations  issued  hy  the  President  under  sections 

14  l(e1  or  0(h)  of  title  17  a*  it  existed  on  l\*ecmhcr  '^U  1^74,  or  under 
1ft  previous  copyright  statutes  of  the  United  States  shall  continue  in 
Ut  force  tint i I  terminated,  suspended,  or  revised  by  the  President. 

17  Sec.  105.  (a)(1)  Section  505  of  title  41,  United  States  Code,  Sup- 

IK  plement  IV,  is  amended  to  read  as  follows : 

l»  M§  505.  Sale  of  duplicate  plates 

20  "The  Public  Printer  shall  sell,  under  regulations  of  the  Joint  Corn- 
el m  it  tee  on  Printing  to  persons  who  may  apply,  additional  or  duplicate 
22  stereotype  or  electrotype  plates  from  which  a  Government  publication 
2tt  is  printed,  at  a  price  not  to  exceed  the  cost  of  composition,  the  metal, 

24  and  making  to  the  Government ,  plus  10  per  centum,  and  the  full 

25  amount  of  the  price  shall  be  paid  when  the  order  is  filed." 

2f>  (2)  The  item  relating  to  section  505  in  the  sectional  analysis  at  the 

27  beginning  of  chapter  5  of  title  44,  United  States  Code,  is  amended  to 

28  read  as  follows: 

"505,  SMe  of  duplicate  plate*." 

20  (b)  Section  21H  of  title  44,  United  States  Code,  is  amended  to  read 

30  as  follows: 

31  M§  2113.  Limitation  on  liability 

32  "When  letters  and  other  intellectual  productions  (exclusive  of 

33  patented  material,  published  works  under  copyright  protection,  and 
31  unpublished  works  for  which  copyright  registration  has  beer  made) 
35  come  into  the  custody  or  possession  of  the  Administrator  of  General 
3fi  Services,  the  United  States  or  its  agents  are  not  liable  for  infringe- 
37  ment  of  copyright  or  analogous  rights  arising  out  of  use  of  the 
3*  materials  for  display,  inspection*  research,  reproduction,  or  other 
39  purposes." 
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1  (c)  In  section  1498(b)  of  title  28  of  the  United  States  Code,  the 

2  phrase  "section  101(b)  of  tille  17"  is  amended  to  read  "section  504(e) 

3  of  title  IT". 

4  (d)  Section  643(a)(4)  of  the  Internal  Revenue  Code  of  1954,  as 
6  amended,  is  amended  by  striking  out  "(other  than  by  reason  of  sec- 

6  Hon  2  or  6  thereof)1', 

7  (e)  Section  4152(a)  of  title  39  of  the  United  States  Code  is 

8  amended  by  striking  out  clause  (5). 

0  (f)  In  section  6  of  the  Standard  Reference  Data  Act  (section 

10  290(e)  of  title  15  of  the  United  States  Code,  Supplement  IV),  sub- 

U  section  (a)  is  amended  to  delete  the  reference  to  "section  8"  and  to 

12  substitute  therefor  the  phrase  "section  105". 

IH  Sec.  HX>.  In  any  case  where,  before  January  1,  1975,  a  person  has 

14  lawfully  made  parts  of  instruments  serving  to  reproduce  mechani- 

15  cally  a  copyrighted  work  under  the  compulsory  license  provisions  of 
lt>  section  1(e)  of  title  17  as  it  existed  on  December  31,  1974,  he  may 
17  continue  to  make  and  distribute  such  parts  embodying  the  same  me. 
1H  chanical  reproduction  without  obtaining  a  new  *compu!sory  license 

19  under  the  terms  of  section  115  of  title  17  as  amended  by  this  title, 

20  However,  such  parts  made  on  or  after  January  1,  1975,  constitute 

21  phonorecords  and  are  otherwise  subject  to  the  provisions  of  said 

22  section  115. 

23  Sec.  107.  In  the  case  of  any  work  in  which  an  ad  interim  copyright 
5M  is  subsisting  or  is  capable  of  being  secured  on  December  31,  1974, 
25  under  section  22  of  title  17  as  it  existed  on  that  date,  copyright  pro- 
2f>  tection  is  hereby  extended  to  endure  for  the  term  or  terms  provided 
27  by  section  304  of  title  17  as  amended  by  this  title. 

2«  Sec.  108.  The  notice  provisions  of  sections  401  through  403  of  title 

29  17  as  amended  by  this  title  apply  to  all  copies  or  phonorecords  publicly 

30  distributed  on  or  after  January  1,  1975.  However,  in  the  case  of  a  wtfrk 

31  published  before  January  1,  1975,  compliance  with  the  notice  provi. 

32  sions  of  tU!e  17  either  as  it  existed  on  December  31,  1974,  or  as  amended 

33  by  this  title,  is  adequate  with  respect  to  copies  publicly  distributed 

34  after  Dcceinber31, 1974. 

35  Sec.  109.  The  registration  of  claims  to  copyright  for  which  the 
3ft  required  deposit,  application,  and  fee.  were  received  in  the  Copyright 
37  Office  before  January  1,  1975,  and  the  recordation  of  assignments  of 
3S  copyright  or  other  instruments  received  in  the  Copyright  Office  before 

39  January  h  1075,  shall  bo  mnde  in  accordance  with  title  17  as  it  existed 

40  on  December*!,  1074, 
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1  Sec.  110.  The  demand  and  penalty  provisions  of  section  14  of  title 

2  17  as  it  existed  on  LHeember  31, 1974,  apply  to  any  work  in  which  copy- 

3  right  has  been  secured  by  publication  with  notice  of  copyright  on  or 

4  before  that  date,  but  any  deposit  and  registration  made  after  that  date 

5  in  response  to  a  demand  under  that  section  shall  be  made  in  accordance 

6  with  the  provisions  of  title  17  as  amended  by  this  title. 

7  Sec>  111.  All  causes  of  action  that  arose  under  title  17  before  Jan* 

8  usry  1, 107$,  shall  be  governed  by  title  17  as  it  existed  when  the  cause  of 

9  action  arose. 

10  Sec.  112.  If  any  provision  of  title  17,  as  amended  by  this  title,  is 

11  declared  unconstitutional,  the  validity  of  the  remainder  of  the  title 

12  is  not  affected. 

13  TITLKII-VATIOXALCOMMISSrOXOXNKWTECICXO. 

14  LOGICAL  USES  OF  COPYRIGHTED  WORKS 

15  ESTABLISHMENT  AND  PCRrOftE  or  COMMISSION 

16  Sec.  201.  (a)  There  is  hereby  created  in  the  Library  of  Congress  a 

17  National  Commission  on  New  Technological  Uses  of  Copyrighted 

18  Works  (hereafter  called  the  Commission). 

19  <b)  The  purpose  of  the.  Commission  is  to  study  and  compile  data  on: 

20  (1)  the  reproduction  and  use  of  copyrighted  works  of  author- 

21  ship— 

22  (A)  in  conjunction  with  automatic  systems  capable  of  stor- 

23  ing,  processing,  retrieving,  and  transferring  information,  and 

24  (B)  by  various  formsof  machine  reproduction,  not  includ* 

25  ing  reproduction  by  or  at  the  request  of  instructors  for  use 

26  in  face- to- face  teaching  activities ;  and 

27  (2)  the  creation  of  new  works  by  the  application  or  intervention 

28  of  such  automatic  systems  or  ma  chine  reproduction, 

29  (c)  The  Commission  shall  make  recommendations  as  to  such 

30  changes  in  copyright  law  or  procedures  that  may  be  necessary  to 

31  assure  for  such  purposes  access  to  copyrighted  works,  and  to  provide 

32  recognition  of  the  rights  of  copyright  owners. 

33  MEMBERSHIP  OP  THE  COMMISSION 

34  Sec.  202.  (a)  The  Commission  shall  be  composed  of  thirteen  <ng 

35  members,  appointed  as  follows; 

36  (1)  Four  members,  to  be  appointed  by  the  President,  selected 

37  from  authors  and  other  copyright  owners; 

38  (2)  Four  members,  to  be  appointed  by  the  President,  selected 
»0  from  users  of  copyright  works; 

40  (3)  Four  nongovernmental  members  to  bo  appointed  by  the 

41  n      President,  selected  from  the  public  generally; 
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1  (4)  The  Librarian  of  Congress, 

2  (b)  The  President  shall  appoint  a  Chairman,  and  a  Vice  Chair 

3  man  who  shall  act  as  Chairman  in  the  absence  or  disability  of  the 

4  Chairman  or  in  the  event  of  a  vacancy  in  that  office,  from  among 

5  the  four  members  selected  from  the  public  generally,  as  provided  by 

6  clause  (3)  of  subsection  (a).  The  Register  of  Copyrights  shall  serve 

7  ox  officio  as  a  nonvoting  member  of  the  Commission. 

$  (c)  Seven  voting  members  ol  the  Commission  shall  constitute  a 

9  quorum. 

10  (d)  Any  vacancy  in  the  Commission  shall  not  affect  its  powers  and 

11  shall  be  filled  in  the  same  manner  as  the  original  appointment  was 

12  made. 

lft  compensation  or  members  or  commissions 

H  Sec.  203.  (a)  Members  of  the  Commission,  othe^  than  officers  or 

15  employees  of  the  Federal  Government,  shall  receive  compensation  at 

16  the  rate  of  $100  per  day  while  engaged  in  the  actual  performance 
IT  of  Commission  duties,  plus  reimbursement  for  travel,  subsistence,  and 
18  other  necessary  expenses  in  connection  with  such  duties, 

10  (b)  Any  members  of  the  Commi*&ion  who  are  officers  or  employ- 

20  ees  of  the  Federal  Government  shall  serve  on  the  Commission  with- 

21  out  compensation,  but  such  members  shall  be  reimbursed  for  travel, 

22  subsistence,  and  other  necessary  expenses  in  connection  with  the  per- 

23  formance  of  their  duties, 

24  mrr 

25  Sec.  204.  (a)  To  assist  in  its  etudes,  the  Commission  may  appoint 
'26  a  staff  which  shall  be  an  administrative  part  of  the  Library  of 
27  Congress.  The  staff  shall  be  headed  by  an  Kxccutive  Director,  who 
2$  shall  be  responsible  to  the  Commission  for  the  Administration  of  the 
20  duties  entrusted  to  the  staff. 

30  (b)  The  Commission  may  procure  temporary  and  intermittent 

31  services  to  the  same  extent  as  is  authorized  by  section  3109  of  title 

32  5,  United  States  Code,  but  at  rates  not  to  exceed  $100  per  day. 

33  EXPENSES  OP  THE  COMMISSION 

34  Sec.  205.  There  are  hereby  authorized  to  be  appropriated  such  sums 

35  as  may  be  necessary  to  carry  out  the  provisions  of  this  title. 

36  REPORTS 

37  Sec.  206,  (a)  Within  one  year  after  the  first  meeting  of  the  Com* 
3S  mission  it  shall  submit  to  the  President  and  the  Congress  a  preliminary 
30  report  on  its  activities. 

40  (b)  Within  three  years  after  the  enactment  of  this  Act  the  Com- 
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1  mission  shall  submit  to  the  President  and  the  Congress  a  final  report 

2  on  its  study  and  investigation  which  shall  include  its  recommends- 

3  tions  and  such  proposals  for  legislation  and  administrative  action  as 

4  may  bo  necessary  to  carry  out  its  recommendations. 

5  (c)  In  addition  to  the  preliminary  report  and  final  report  required 

6  by  this  section, the  Commission  may  publish  such  interim  reports  as 

7  it  may  determine,  including  tut  not  limited  to  consultant's  reports, 

8  transcripts  of  testimony,  seminar  tepotl*  and  other  Commission 

9  findings. 

10  rowcKs  or  thb  commission 

11  Sec.  207.  (a)  The  Commission  or,  with  the  authorization  of  the 

12  Commission,  any  three  or  more  of  its  members,  may,  for  the  purpose  of 

13  carrying  out  the  provisions  of  this  title,  hold  hearings,  administer 

14  oaths,  and  require,  by  subpoena  or  otherwise,  the  attendance  and  testi- 

15  mony  of  witnesses  and  the  production  of  documentary  material. 

IB  (b)  With  the  consent  of  the  Commission,  any  of  its  members  may 

17  hold  any  meetings,  seminars,  or  conferences  considered  appropriate 

18  to  provide  a  forum  for  discussion  of  the  problems  with  which  it  is 

19  dealing. 

20  TERMt.VATIOV 

21  Sec.  208.  On  the  sixtieth  day  after  the  dale  of  the  submission  of  its 

22  final  report,  the  Commission  shall  terminate  and  all  offices  and 
25  employment  under  it  shall  expire. 

M  TITLE  HI-PROTECTION  OF  ORNAMENTAL  DESIGNS 

25  OF  USEFUL  ARTICLES 

26  DES  ION'S  PROTECTED 

27  Sec.  301.  (a)  The  author  or  other  proprietor  of  an  original  orna- 

28  mental  design  of  a  useful  article  may  secure  the  protection  provided 
2d  by  this  title  upon  complying  with  and  subject  to  the  provisions  hereof. 

30  (b)  For  the  purposes  of  this  title— 

31  (1)  A  "useful  article1'  is  an  article  which  in  normal  use  has  an  in- 

32  trinsic  utilitarian  function  that  is  not  merely  to  portray  the  appearance 

33  of  the  article  or  to  convey  information.  An  article  which  normally  is 

34  a  part  of  a  useful  article  shall  be  deemed  to  be  a  useful  article. 

35  (2)  The  "design  of  a  useful  article",  hereinafter  referred  to  as  a 

36  i  "design",  consists  of  those  aspects  or  elements  of  the  article,  including 

37  its  two-dimensional  or  three-dimensional  features  of  shapo  and  sur- 
33  face,  which  make  up  tho  appearance  of  the  article. 

39  (3)  A  design  is  "ornamental"  if  it  is  intended  to  make  the  article 

40  attractive  or  distinct  in  appearance. 
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1  (4)  A  design  is  "original"  if  it  is  the  independent  creation  of  an 

g  author  who  did  not  copy  it  from  another  source. 

3  DESION8  NOT  St'WKCT  TO  fitt/TKCTtON 

4  Sec,  30*2.  Protection  under  this  title  shall  not  be  available  for  a 

5  design  that  is— 

6  (a)  not  original; 

7  (b)  staple  or  commonplace,  such  as  a  standard  geometric  figure, 

8  familiar  symbol,  emblem,  or  motif,  or  other  shape,  pattern,  or 

9  configuration  which  has  become  common,  prevalent,  or  ordinary  { 

10  (c)  different  from  a  design  excluded  by  subparagraph  (b) 

11  above  only  in  insignificant  details  or  in  elements  which  are  vari- 
'  12  ants  commonly  used  in  the  relevant  trades ;  or 

13  (d)  dictated  solely  by  a  utilitarian  function  of  the  article  that 

14  embodies  it; 

15  (e)  composed  of  three-dimensional  features  of  shape  and  sur- 

16  face  with  respect  to  men's,  women's,  and  children's  apparel,  in- 

17  eluding  undergarments  and  outerwear, 

IS  REVISIONS,  ADAPTATION'S,  AND  REARRANGEMENTS 

19  Stc.  303.  Protection  for  a  design  under  this  title  shall  be  available 


20  notwithstanding  the  employment  in  the  design  of  subject  matter  ex  * 

21  eluded  from  protection  under  section  302,  if  the  design  is  a  substantial 

22  revision,  adaptation,  or  rearrangement  of  said  subject  matter ;  Pro- 

23  vufetf,  That  such  protection  shall  be  available  to  a  design  employing 

24  subject  matter  protected  under  title  I  of  this  Act,  or  title  35  of  the 

25  United  States  Code  or  this  title,  only  if  such  protected  subject  matter 

26  is  employed  with  the  consent  of  the  proprietor  thereof.  Such  pro- 

27  teclion  shall  be  independent  of  any  subsisting  protection  in  subject 

28  matter  employed  in  the  design,  and  shall  not  be  construed  as  securing 

29  any  right  to  subject  matter  excluded  from  protection  or  as  extending 

30  any  subsisting  protection. 


31  COMMENCEMENT  OF  PROTECTION 

32  Sec.  304.  (a)  The  protection  provided  for  a  design  under  this  title 

33  shall  commence  upon  the  date  when  the  design  is  first  made  public, 

34  (b)  A  design  is  made  public  when,  by  the  proprietor  of  the  design 

35  or  with  his  consent,  an  existing  useful  article  embodying  the  design 

36  is  anywhere  publicly  exhibited,  publicly  distributed,  or  offered  for 

37  sale  or  sold  to  the  public, 

38  TERM  OF  PROTECTION 

39  Sec.  305.  (a)  Subject  to  the  provisions  of  this  title,  the  protection 

40  herein  provided  for  a  design  shall  continue  for  a  term  of  five  years 
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1  from  the  date  of  (he  commencement  of  protection  as  provided  in  te> 

2  tion  304(a),  but  if  a  proper  application  for  renewal  is  received  by  the 

3  Administrator  during  the  year  prior  to  the  expiration  of  the  five-year 

4  term,  the  protection  herein  provided  shall  be  extended  for  an  addi* 

5  tional  period  of  five  years  from  the,  date  of  expiration  of  the  first  five 

6  years. 

7  (b)  If  the  design  notice  actually  applied  shows  a  date  earlier  than 

8  the  date  of  the  commencement  of  protection  as  provided  in  section 

9  304(a),  protection  shall  terminate  as  though  the  term  had  commenced 
10  at  the  earlier  date. 

U  (c)  Where  the  distinguishing  elements  of  a  design  are  in  sub- 

12  stantially  the  same  form  in  a  number  of  different  useful  articles,  the 

13  design  shall  be  protected  as  to  all  such  articles  when  protected  as  to 

14  one  of  them,  but  not  more  than  one  registration  shall  be  required.  Upon 

15  expiration  or  termination  of  protection  in  a  particular  design  as  pro- 
lft  vided  in  this  title  all  rights  under  this  title  in  said  design  shall  ter- 
17  minate,  regardless  of  the  number  of  different  articles  in  which  the 
IB  design  may  have  been  utilized  during  the  term  of  its  protection. 

19  THE  DM  ION  NOTICE 

20  Sec.  806.  (a)  "Whenever  any  design  for  which  protection  is  sought 

21  under  this  title  is  made  public  as  provided  in  section  &(Vl(b),  the 

22  prop  net  ov  shall,  subject  to  the  provisions  of  section  307,  mark  it  or 

23  have  it  marked  legibly  with  a  design  notice  consisting  of  the  following 

24  three  elements: 

25  (I)  the  words  "Protected  Design",  the  abbreviation  "Prot'd 

26  Des,"  or  the  letter  "DM  within  a  circle,  thus  ® ; 

27  (%)  the  year  of  the  date  on  which  the  design  was  first  made 

28  public;  and 

2£  (3)  the  name  of  the  proprietor,  an  abbreviation  by  which  the 

30  name  can  be  recognized,  or  a  generally  accepted  alternative  deaig- 

31  nation  of  the  proprietor ;  any  distinctive  identification  of  the  pro- 

32  prietor  may  be  used  if  it  has  been  approved  and  recorded  by 
38  the  Administrator  before  the  design  marked  with  such  identirlca- 

34  Hon  is  made  public. 

35  After  registration  the  registration  number  may  be  used  instead  of 

36  the  olements  specified  in  (2)  and  (3)  hereof. 

37  (b)  The  notice  shall  be  so  located  and  applied  as  to  give  reasonable 

38  notice  of  design  protection  while  the  useful  article  embodying  the 

39  design  is  passing  through  its  normal  channels  of  commerce.  This  re- 

40  quirement  may  be  fulfilled,  in  the  case  of  sheetlike  or  strip  materials 
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1  bearing  repetitive  or  continuous  designs,  by  application  of  the  notice 

'i  to  each  repetition,  or  to  the  margin,  srlvagc,  or  reverse  side  of  the  ma* 

3  teriat  at  reasonably  frequent  intervals,  or  to  tags  or  labels  affixed  to 

4  the  material  at  such  intervals. 

5  (c)  When  the  proprietor  of  a  design  has  complied  with  the  provi- 
H  sions  of  this  section,  protection  under  this  title  shall  not  be  affected  by 
7  the  removal,  destruction,  or  obliteration  by  others  of  the  design  notice 
H  on  an  article. 

0  EFFECT  OF  OMISSION  OF  NOTICE 

10  Sec.  307.  The  omission  of  the  notice  prescribed  in  section  306  shall 

11  not  cause  loss  of  the  protection  or  prevent  recovery  for  infringement 

12  against  any  person  who,  after  written  notice  of  the  design  protection, 
1H  begins  an  undertaking  leading  to  infringement  :  Provided^  That  such 
H  omission  shall  prevent  any  recovery  under  section  322  against  a  person 
15  who  began  an  undertaking  leading  to  infringement  before  receiving 
IB  written  notice  of  the  design  protection,  and  no  injunction  shall  be 

17  had  unless  the  proprietor  of  the  design  shall  reimburse  said  person 

18  for  any  reasonable  expenditure  or  contractual  obligation  in  connec- 

19  tion  with  such  undertaking  incurred  before  written  notice  of  design 

20  protection,  as  the  court  in  its  discretion  shall  direct.  The  burden 
1\  of  proving  written  notice  shall  be  on  the  proprietor. 


INFRINGEMENT 

i>3  Sec.  308.  (a)  It  shall  be  infringement  of  a  design  protected  under 

•J4  this  title  for  any  person,  without  the  consent  of  the  proprietor  of 

25  the  design*  within  the  United  States  or  its  territories  or  possessions 

2rt  and  during  the  term  of  such  protection,  to— 

27  (1)  make,  have  made,  or  import*  for  sale  or  for  use  in  trade, 

2H  any  infringing  article  as  defined  in  subsection  (d)  hereof;  or 

20  (2)  sell  or  distribute  for  sale  or  for  vise  in  trade  any  such 

30  infringing  article :  Provided,  howt ver,  That  a  seller  or  distributor 

31  of  any  such  article  who  did  not  make  or  import  the  same  shall  be 
3-2  deemed  to  be  an  infringer  only  if— 

33  (i)  ho  induced  or  acted  in  collusion  with  a  manufacturer  to 

34  make,  or  an  importer  to  import  such  article  (merely  purchase 

35  ing  or  giving  an  order  to  purchase  in  the  ordinary  course  of 

36  business  shall  not  nf  itself  constitute  such  inducement  or 

37  collusion) ;  or 

3*  (n)  he  refuses  or  frnls  upon  the  request  of  the  proprietor 

3f>  of  the  design  to  make  a  prompt  and  full  disclosure  of  his 

40  source  of  such  article,  and  he  orders  or  reorders  such  article 
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]  after  having  received  notice  by  registered  or  certified  mail 

^  of  the  protection  subsi-ting  in the  design. 

3  (b)  It  shall  bo  not  infringement  to  make,  have  made,  import,  sell, 

4  or  distribute,  any  article  embodying  a  design  created  without  knowl- 

5  edge  of,  and  copying  from,  a  protected  design. 

0       (c)  A  person  who  incorporates  into  his  own  product  of  manufacture 

7  sin  infringing  article  acquired  from  others  in  the  ordinary  course  of 

8  business,  or  who,  without  knowledge,  of  the  protected  design,  makes  or 
[>  processes  an  infringing  article  for  the  account  of  another  person  in  (he 

10  ordinary  course  of  business,  shall  not  l>e  deemed  an  infringer  except 

11  tinder  the  conditions  of  claused  (i)  and  (ii)  of  paragraph  (a)(2)  of 
\\i  this  strtion,  Accepting  an  order  or  reorder  from  the  source  of  the  in- 

13  fringing  article  shall  be  deemed  ordering  or  reordering  within  the 

14  meaning  of  clause  (ii)  of  paragraph  (a)  (2)  of  this  section. 

15  fri)  An  "infringing  article"  as  used  herein  is  any  article,  the  design 
1(>  of  whirh  has  been  copied  from  the  protected  design,  without  the  con- 
17  sent  of  the  proprietor:  Provided  however,  That  an  illustration  or 
1*  picture  jf  a  protected  dpsiga  in  an  advertisement,  book,  periodical, 
10  new&t  aper,  photograph,  broadcast,  motion  picture,  or  similar  medium 

20  shall  not  be  deemed  to  be  an  infringing  article.  An  article  is  not  an 

21  infringing  article  if  it  embodies,  in  common  with  the  protected  design, 

22  only  elements  described  in  subsections  (a)  through  (d)  of  section  30*2. 

23  (e)  The  party  alleging  rights  m  a  design  in  any  action  or  proceed  - 

24  ing  shall  have  the  burden  of  affirmatively  establishing  its  originality 
2.^  whenever  the  opposing  party  introduces  an  earlier  work  which  is 
2fi  identical  to  such  design,  or  so  similar  as  to  make  a  prima  facie  show- 

27  ing  that  such  design  was  copied  from  such  work. 

28  APPLICATION  foN  RMilSTRAllON 

29  Sr.r.  Mil  (a)  Protection  under  this  title  shall  1*  lost  if  application 

30  for  registration  of  the  design  is  not  made  within  six  months  *fter  the 

31  date  on  which  the  design  was  first  made  public  as  provided  in  section 

32  301(b). 

33  (b)  Application  for  registration  or  renewal  may  be  made  by  the 

34  proprietor  of  the  design. 

35  (c)  The  application  for  registration  shall  he  made  to  the  Adminis- 

36  trator  and  shall  state  (1)  the  name  and  address  of  the  author  or 

37  authors  of  the  design;  (2)  the  name  and  address  of  the  proprietor 

38  if  different  from  the  author:  (3)  the  specific  name  of  the  article,  in- 
3f>  d Seating  its  utility;  (4)  the  date  when  the  design  £as  first  made  public 
40  as  provided  in  section  301(b) ;  and  (5)  such  other  information  as  may 
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1  be  required  by  the  Administrator,  The  application  for  registration 

2  may  include  a  description  setting  forth  the  salient  features  .if  the  de- 

3  sign,  but  the  absence  of  such  n  description  shall  not  prevent  registry 

4  tion  under  this  title. 

5  (d)  The  Application  for  registration  shall  \x>  accompanied  by  a 

6  statement  under  oath  hy  the  applicant  or  his  duty  authorized  agent  or 

7  representative,  setting  forth  that,  to  the  best  of  his  knowledge  and  be- 

8  lief  (1)  the  design  is  original  and  was  create,!  by  the  author  or  authors 

9  named  in  the  application;  (2)  the  design  has  not  previously  betn  regis- 

10  tered  on  behalf  of  the  applicant  or  his  predecessor  in  title;  <3)  the  de 

11  sign  has  been  made  public  as  provided  in  section  301(b) ;  nnd  (4)  the 
J2  applicant  is  the  person  entitled  to  protection  and  to  registration  under 

13  this  title.  If  the  design  has  been  made  public  with  the  design  notice 

14  prescribed  in  section  306,  the  statement  shall  also  describe  the  exact 

15  form  and  position  of  the  design  notice. 

16  (e)  Krror  in  any  statement  or  assertion  as  to  the  utiliy  of  the  article 

17  named  in  the  application,  the  design  of  winch  is  sought  to  be  regis- 

18  tered,  shall  not  affect  the  protection  secured  under  this  title. 

19  (0  Krrors  in  omitting  a  joint  author  or  in  naming  an  alleged  joint 

20  author  shall  not  affect  the  validity  of  th*  registration,  or  the  actual 

21  ownership  or  the  protection  of  the  design :  Provided. 'T\m  the  nair.jof 

22  one  individual  who  was  in  fact  an  author  is  stated  in  the  application. 

23  Where  the  design  was  made  within  (he  regular  scope  of  the  author's 

24  employment  and  individual  authorship  of  the  design  is  difficult  or  im- 

25  possible  to  ascribe  and  the  application  so  states,  the  name  and  address 

26  of  the  employer  for  whom  the  design  wan  made  may  be  stated  instead 

27  of  that  of  the  individual  author, 

28  (g)  The  application  for  registration  shall  be  accompanied  by  two 

29  copies  of  a  drawing  or  other  pictorial  representation  of  the  useful 

30  article  having  one  or  more  views  adequate  to  show  the  design,  in  a 

31  form  and  style  suitable  for  reproduction,  which  shall  be  deemed  a 

32  part  of  the  application. 

33  (h)  Related  useful  articles  having  common  design  features  may  be 

34  included  in  the  same  application  under  such  conditions  as  may  be  pre- 

35  scribed  by  the  Administrator. 

36  BENEFIT  OF  K.\Rf.XFR  FIMNO  0-\TF.  IN  FOR F TON  COl/NTRY 

37  Ptr.  .110.  An  application  for  registration  of  a  design  filed  in  this 

38  country  by  any  person  who  has,  or  whose  legal  representative  or  pred- 
89  ece.ssor  or  successor  in  title  has  previously  regularly  filed  an  applica- 
40  tion  for  registration  of  the  same  design  in  a  foreign  country  which  af- 
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1  fords  similar  privileges  in  the  case  of  applications  filed  in  the  United 

2  r  States  or  to  citizens  of  the  United  States  shall  have  the  same  effect 

3  as  if  filed  in  this  country  on  the  date  on  which  the  application  was 

4  first  filed  in  any  such  foreign  country,  if  the  application  in  this  country 

5  is  filed  within  six  months  from  the  earliest  date  on  which  any  such 

6  foreign  application  was  filed, 

7  OATHS  AND  ACKNOWLEDGMENT* 

8  Sec.  311,  Oaths  and  acknowledgments  required  by  this  title  may  be 
&  made  before  any  person  in  the  United  States  authorized  by  law  to 

10  administer  oaths,  or,  when  made  in  a  foreign  country,  before  any 

11  diplomatic  or  consular  officer  of  the  United  States  authorized  to  ad- 

12  minister  oaths,  or  before  any  official  authorized  to  administer  oaths  in 

13  the  foreign  country  concerned,  whose  authority  shall  be  proved  by  a 

14  certificate  of  a  diplomatic  or  consular  officer  of  the  United  States,  and 

15  shall  be  valid  if  they  comply  with  the  laws  of  the  state  or  country 

16  where  made. 

17  EXAMINATION  Of  APFMCATrON  A  NO  tSSVt  OR  RfTC&AL  OF  REGISTRATION' 

l&  Sec.  512  (a)  Upon  the  filing  of  an  application  for  registration  in 

W  proper  form  as  provided  in  section  309,  and  upon  payment  of  the  fee 

20  provided  in  section  315,  the  Administrator  shall  determine  whether 

^  or  not  the  application  relates  to  a  design  which  on  its  face  appears  to 

22  be  subject  to  protection  under  this  title,  and  if  so,  he  shall  register  the 

23  design,  Registration  under  this  subsection  shall  be  announced  by 
2*  publication. 

23  (b)  If,  in  his  judgmentt  the  application  for  registration  relates  to 

26  a  design  which  on  its  face  is  not  subject  to  protection  under  this  title, 

2f  the  Administrator  stjall  send  the  applicant  a  notice  of  his  refusal  to 

2$  register  and  the  grounds  therefor.  Within  chree  months  from  the  date 

2&  the  notice  of  refusal  is  sent,  the  applicant  may  request,  in  writing,  re- 

30  consideration  of  his  application.  After  consideration  of  such  a  request. 

*1  the  Administrator  shall  either  register  the  design  or  send  the  applicant 

32  a  not  ice  of  his  final  refusal  to  register. 

3^  (c)  Any  person  who  believes  he  is  or  will  be  damaged  by  a  registra- 

34  tion  under  this  title  may,  upon  payment  of  the  prescribed  fee,  apply 

35  to  the  Administrator  at  any  time  to  cancel  the  registration  on  the 
3$  ground  that  the  design  is  not  subject  to  protection  under  the  provisions 

37  of  this  title,  stating  the  reasons  thsrefor.  Upon  receipt  of  an  applica- 

38  tion  for  cancellation,  the  Administrator  shall  send  the  proprietor  of 

39  the  design,  as  shown  in  the  records  of  the  Office  of  the  Administrator,  a 
to  notice  of  said  application,  and  the  proprietor  shall  have  a  period  of 
W  three  months  from  the  date  such  notice  was  mailed  in  which  to  present 
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arguments  in  support  of  the  validity  of  the  registration.  It  shall  also 

2  be  within  the  authority  of  the  Administrator  to  establish^by  regula* 

a  lion,  conditions  under  which  the  opposing  parties'  may  appear  and  be 

*  heard  in  support  of  their  argument*,  If,  after  the  periods  provided  for 
&  the  presentation  of  arguments  have  expired,  the  Administrator  deter» 

*  mines  that  the  applicant  for  cancellation  has  established  that  the  de- 
?  sign  is  not  subject  to  protection  under  the  provisions  of  this  title,  he 

8  shall  order  the  registration  stricken  from  the  record.  Cancellation 

9  under  this  subsection  shall  be  announced  by  publication,  and  notice  of 
10  the  Administrator's  final  determination  with  respect  to  any  application 
*1  for  cancellation  shall  be  sent  to  the  applicant  and  to  the  proprietor 
*2  of  record. 

13  (d)  Remedy  against  a  final  adverse  determination  under  subpara- 
graphs  (b)  and  (c)  above  may  be  had  by  means  of  a  civil  action 
against  the  Administrator  pursuant  to  the  provision  of  section  1361  of 

W  title  28,  United  States  Code,  if  commenced  within  such  time  after  such 

^  decision,  not  less  than  60  days,  as  the  Administrator  appoints, 

^  (e)  When  a  design  has  been  registered  under  this  section,  the  lack 

^  of  utility  of  any  article  in  which  it  has  been  embodied  shall  be  no 

2°  defense  to  an  infringement  action  under  section  320,  and  no  ground  for 

2*  cancellation  under  subsection  (c)  of  this  section  or  under  section  323. 

22  CERTIFICATE  Or  REGISTRATION 

23  Sec.  313.  Certificates  of  registration  shall  be  issued  in  the  name  of 

24  the  United  States  under  the  seal  of  the  Office  of  the  Administrator  and 

25  shall  be  recorded  in  the  official  records  of  that  Office.  The  certificate 

26  shall  state  the  name  of  the  useful  article,  the  date  of  filing  of  the  appli- 

27  cation,  the  date  on  which  the  design  was  first  made  public  as  provided 
2$  in  section  304(b)  or  any  earlier  date  as  set  forth  in  section  805(b),  and 

29  shall  contain  a  reproduction  of  the  drawing  or  other  pictorial  repre- 

30  e*nt*tion  shoeing  the  design.  Where  a  description  of  the  salient  fea- 

31  tures  of  the  design  appear*  in  the  application,  this  description  shall 

32  also  appear  in  the  certificate.  A  renewal  certificate  shall  contain  the 

33  date  of  renewal  registration  in  addition  to  the  foregoing.  A  certificate 

34  of  initial  or  renewal  registration  shall  be  admitted  in  any  court  as 

35  prima  facie  evidence  of  the  facts  stated  therein. 

3ft  rtnaucATiON  or  announce  vents  and  indexes 

37  Stc.  314,  (a)  The  Administrator  shall  publish  lists  and  indexes  of 

38  registered  designs  and  cancellations  thereof  and  may  also  publish  the 

39  drawing  or  other  pictorial  representations  of  registered  designs  for 

40  sale  or  other  distribution. 
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1  (b)  The  Administrator  shall  establish  and  maintain  a  Ale  of  the 

2  drawings  or  other  pictorial  representations  of  registered  designs,  which 

8  file  shall  be  available  for  use  by  the  public  under  such  conditions  as 

4  the  Administrator  may  prescribe. 

5  IXES 

6  Stc  315,  (a)  There  shall  be  paid  to  the  Administrator  the  following 

7  fees: 

S  ( 1 )  On  filing  each  application  for  registration  or  for  renewal  of  reg- 

9  ist ration  of  a  design,  $15. 

10  (2)  For  each  additional  related  article  included  in  one  application, 

n  $io. 

12  (3)  For  recording  assignment, $3  for  the  first  six  pagea,  and  for  each 

13  additional  two  pages  or  less,  $1. 

14  (4)  For  a  certificate  of  correction  of  an  error  not  the  fault  of  the 

15  Office,  $10, 

16  (&)  For  certification  of  copies  of  records,  $1. 

17  (6)  On  filing  each  application  for  cancellation  of  a  registration,  $15. 
ig  (b)  The  Administrator  may  establish  charges  for  materials  or  serv- 

19  ices  furnished  by  the  Office,  not  specified  above,  reasonably  related  to 

20  the  cost  thereof. 
21 
22 
23 

24  COPIES  OF  RECORDS 

2&  Sec  317.  Upon  payment  of  the  prescribed  fee,  any  person  may  ob- 

26  tain  a  certified  copy  of  any  official  record  of  the  Office  of  the  Adminis- 

2?  trator,  which  copy  shall  be  admissible  in  evidence  with  the  same  effect 

2$  as  the  original, 
20 
30 

31  Sec.  318.  The  Administrator  may  correct  any  error  in  a  registration 

32  incurred  through  the  fault  of  the  Office,  or,  upon  payment  of  the  re- 

33  quired  fee,  any  error  of  a  clerical  or  typographical  nature  not  the  fault 

34  of  the  Office  occurring  in  good  faith,  by  a  certificate  of  correction  under 

35  seal.  Such  registration,  together  with  the  certificate,  shall  thereafter 
3$  have  the  same  effect  as  if  the  same  had  been  originally  issued  in  such 
37  corrected  form. 

3g  OWNERSHIP  AND  TRANSFER 

39  Sec.  319.  (a)  The  property  right  in  a  design  snbjeet  to  protection 

40  under  this  title  shall  vest  in  the  author,  the  legal  representatives  of  a 

41  deceased  author  or  of  one  under  legal  incapacity,  the  employer  for 


RECITATIONS 

Sec.  316,  The  Administrator  may  establish  regulations  not  incon- 
sistent with  law  for  the  administration  of  this  title, 
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1  whom  the  author  create!  the  design  in  (he  case  of  a  design  made 

g  within  the  regular  scope  of  tin*  author's  employment,  or  a  person  to 

3  whom  the  rights  of  the  author  or  of  such  employer  have  l*en  trans- 

4  f erred.  The  person  or  persons  in  whom  the  property  right  is  vested 

5  shall  be  considered  tin-  proprietor  of  the  design. 

6  <b)  The  property  right  in  a  registered  design, or  a  design  for  which 

7  an  application  for  legist  ration  lias  been  or  may  l«  filed,  may  W«  ns- 

8  signed,  granted,  conveyed,  or  mortgaged  Uy  an  instrument  in  writing, 

9  signed  by  thf  proprietor, or  may  U>  bequeathed  by  will. 

10       (c)  An  acknowledgment  a*  provided  in  section  311  shall  be  prima 

U  facie  evidence  of  the  execution  of  an  assignment,  grant,  conveyance, 

12  or  mortgage. 

13  M)  An  assignment,  grant,  conveyance,  or  mortgage  shall  be  void 
U  as  against  any  subsequent  purchaser  or  mortgage  for  a  valuable  con- 

15  sideration,  without  notice,  unless  it  is  recorded  in  the  Ofliee  of  the 

16  Administrator  within  three  months  from  its  date  of  execution  or  prior 
IT  to  the  date  of  such  subsequent  purchase  or  mortgage. 

18  HYMtt>\  ton  ISTHlSUYMiST 

19  Seo.  320.  (a)  The  proprietor  of  a  design  shall  have  remedy  for  in- 

20  fringement  by  civil  action  instituted  after  issuance  of  a  certificate  of 

21  registration  of  the  design. 

22  (b)  The  proprietor  of  a  design  may  have  judicial  review  of  a  final 

23  refusal  of  the  Administrator  to  register  the  design,  by  a  civil  action 

24  brought  as  for  infringement  if  commenced  within  the  time  specified 

25  in  section  312(d) ,  and  shall  have  remedy  for  infringement  by  the  same 

26  action  if  the  court  adjudges  the  design  subject  (o  protection  under  this 

27  title:  Provided,  That  (t)  he  has  previously  duly  filed  and  duly  pros- 

28  ecuted  to  such  final  refusal  an  application  in  proper  form  for  regis- 

29  t ration  of  tfy  designs,  and  (2>  he  causes  a  copy  of  the  complaint  in 

30  action  to  be  delivered  to  the  Administrator  within  ten  days  after  the 

31  commencement  of  the  action,  and  (3)  the  defendant  has  committed  acts 

32  in  respect  to  the  design  which  would  constitute  infringement  with 

33  respect  to  a  design  protected  under  this  title. 

34  ixjrjfcrtox 

35  Sr.r.  321.  The  several  courts  having  jurisdiction  of  actions  under 

36  this  title  may  grant  injunctions  in  accordance  with  the  principles  of 

37  equity  to  prevent  infringement,  including  in  their  discretion,  prompt 

38  relief  hy  temporary  restraining  orders  niu I  preliminary  injunctions, 

39  RECOVERY  FCfR  IsmSGKMESTi  ASI>  fiO  FORTH 

40  firr\  322.  (a)  Vpon  finding  for  the  claimant  the  court  shall  award 

41  him  damages  adequate  to  compensate  for  the  infringement,  but  in 
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1  no  event  les«  than  the  reasonable  value  the  court  shall  assess  them. 

2  In  either  event  the  court  imiy  increase  the  damage*  to  such  amount, 

3  not  exceeding  $5,0u0  or  $1  |>er  ropy,  whichever  is  greater,  as  to  the 

4  court  shall  appear  to  be  just.  The  damages  awarded  in  any  of  the 

5  above  r  ire  urn  >tn  nee*  shall  constitute  com  j*  nation  and  not  a  penalty. 

6  The  court  may  receive  expert  testimony  ns  an  aid  to  the  determination 

7  of  damages 

8  (b)  \o  recovery  under  paragraph  (a)  shall  be  had  for  any  infringe- 
0  ment  committed  more  than  three  years  prior  to  (he  filing  of  the 

10  complaint. 

11  (c)  The  court  may  award  reasonable  attorney's  fees  to  the  prevail- 

12  ing  party,  The  court  may  also  award  other  expenses  of  suit  to  a 

13  defendant  prevailing  in  an  action  brought  under  section  320(b). 

U  (d)  The  court  may  order  that  all  infringing  articles,  and  any  plates, 

15  molds,  pattern?,  model*,  or  other  means  specifically  adapted  for  mak- 

16  itig  the  same  be  delivered  up  for  destruction  or  other  disposition  as 

17  the  rourt  may  direct,  t 

18  rowra  or  corar  ovkh  registration 

19  Sec.  323.  fn  any  action  involving  a  design  for  which  protection  ia 

20  sought  under  this  lit  !e,  the  court  when  appropriate  may  order  regist  ra- 

21  tion  of  a  design  or  the  cancellation  of  a  registration.  Any  such  order 

22  shall  bo  certified  by  the  court  to  the  Administrator,  who  shall  make 

23  appropriate  entry  upon  the  records  of  his  Office, 

24  LIABILITY  rOR  ACTION'  OS  REGISTRATION'  FR  AVPVtJ! NTLY  OBTAINED 

25  Sec.  324.  Any  person  who  shall  bring  an  action  for  infringement 

26  knowing  that  registration  of  the  design  was  obtained  by  a  false  or 

27  fraudulent  representation  materially  affecting  the  rights  under  this 

28  title,  shall  be  liable  in  the  sum  of  $1,000,  or  such  part  thereof  as  the 

29  court  may  determine,  as  compensation  to  the  defendant,  to  be  charged 

30  against  the  plaintiff  and  paid  to  the  defendant,  in  addition  to  such 

31  costs  and  attorney's  fees  of  the  defendant  as  may  be  assessed  by  the 

32  court. 

33  penalty  ton  false  mark* no 

34  Sec.  325.  (a)  Whoever,  for  the  purpose  of  deceiving  the  public, 

35  marks  upon,  or  applies  to,  or  uses  in  advertising  in  connection  with  any 

36  article  made,  used*  distributed,  ox  sold  by  him,  the  design  of  which 

37  is  not  protected  under  this  title,  a  design  notice  as  specified  in  section 

38  306  or  any  other  words  or  symbols  importing  that  the  design  is  pro- 

39  tected  under  this  title,  knowing  that  the  design  is  not  so  protected, 

40  shall  be  fined  not  more  than  $500  for  every  such  offense, 

41  (b)  Any  person  may  sue  for  the  penalty,  in  which  event,  one-half 

o 
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J  shall  go  to  the  person  suing  ami  the  other  to  the  use  of  the  United 

2  Si  at  mi. 

3  PENALTY  IVR  VAlJUt  ft EFRES E NTATTO K  • 

4  Sec,  32tf.  Whoever  knowingly  makes  a  false  representation  mate- 

5  rially  affecting  the  rights  obtainable  under  this  title  for  the  purpose 

6  of  obtaining  registration  of  u  design  under  this  title  shall  bo  fined 

7  not  less  than  $500  and  not  more  than  $1,000,  and  any  rights  or  privi- 

8  leges  he  may  have  in  the  design  under  this  title  shall  be  forfeited. 
0  juration*  n>  (orvmunr  law 

10  Sec.  3-27.  (a)  Nothing  in  this  title  shall  affect  any  right  or  remedy 

U  now  or  hereafter  held  by  any  person  under  title  I  of  this  Art. 

12  (1>)  When  a  pictorial,  graphic ,  or  sculptural  work  in  which  copy- 

13  right  sulwists  under  title  I  of  this  Act  is  utilized  in  an  original  orna- 

14  mental  design  of  a  useful  article,  by  the  copyright  proprietor  or  under 

15  an  express  license  from  liim,  the  de-ign  shall  l>c  eligible  for  protection 
W  under  the  provisions  of  this  title, 

I?  Rcr.ArroN  to  patent  t.\w 

18  Sec.  32*.  (a)  Nothing  in  this  title  shall  affect  any  right  or  remedy 

19  available  to  or  held  by  any  person  under  title  35  of  the  United  States 

20  C^e. 

21  (b)  The  issuance  of  a  design  patent  for  an  ornamental  design  for 

22  an  article  of  manufacture  under  said  title  35  shall  terminate  any  pro- 

23  tect ion  of  the  design  under  this  title. 

24  COMMON'  r,AW  AND  OTHER  RIGHTS  VSf  AFFECTED 

25  Sec.  329.  Xothing  in  this  title  shall  annul  or  limit  (1)  common  law 

26  or  other  rights  or  remedies,  if  any,  available  to  or  held  by  any  person 

27  with  respect  to  a  design  which  has  not  been  made  public  as  provided 
2$  in  section  304(b),  or  (2)  any  trademark  right  or  right  to  be  protected 

29  against  unfaircompetition. 

30  ADMINISTRATOR 

31  Sec.  330.  The  Administrator  niul  Office  of  the  Administrator  rc- 

32  f erred  to  in  this  title  shfdl  be  such  otlicet  and  office  as  the  President 

33  may  designate. 

34  SEVERABILITY  (TAl'SE 

35  Sec.  Uftl.  If  any  provision  of  this  title  or  the  application  of  such 

36  provision  to  any  person  or  circumstance  is  held  invalid,  the  remainder 

37  of  the  title  or  the  application  to  other  persons  or  circumstances  shall 
33  not  bo  affected  thereby. 

39  AMENDMENT  OF  OTHER  STATUTES 

40  Sec.  332.  (a)  Subdivision  a (2)  of  section  70  of  the  Bankruptcy 

41  Act  of  July  1.  ISPS,  as  amended  (11  1*8.0,  110(a)).  is  amended 
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1  by  inserting  "designs,"  after  "patent  rights,"  and  "design  registra- 

2  rioV'  after  "application  for  patent, ". 


3  (b)  Title  28  of  the  United  States  Code  is  amended— 

4  ( 1 )  by  inserting  '■designs,"  after  "patents,1'  in  the  first  sentence 

5  of  section  1338(a) ; 

0  (2)  by  fowling1 Mf  design,"  after  ^patent'1  in  the  second  w»n* 

7  tencc  of  section  1338(a)  j 

8  (3)  by  inserting  "design,"  after  "copyright,"  in  station  133S 

9  (b); 

10  (4)  by  inserting  "and  register  designs"  after  "copyrights"  in 

11  section  1400;  and 

V2  {b)  by  revising  section  1493(a)  to  read  as  follows; 

13  "(a)  Whenever  a  registered  design  or  invention  is  used  or  manu- 


U  factured  by  or  for  the  United  States  without  license  of  the  owner 

15  thereof  or  law  ful  right  to  use  or  manufacture  the  same,  the  owner** 

16  remedy  shall  bo  by  action  against  the  United  States  in  the  Court  of 

17  Claims  for  the  recovery  of  his  reason  a  We  and  entire  compensation 

18  for  such  use  and  manufacture. 

19  i4Kor  the  purposes  of  this  section*  the  use  or  manufacture  of  a 

20  registered  design  or  an  invention  described  in  and  covered  by  a  patent 

21  of  the  United  States  by  a  contractor,  a  subcontractor,  or  any  person, 

22  rirm,  or  corporation  for  the  Government  and  with  the  authorization 
2A  or  consent  of  the  Government,  shall  be  construed  as  use  or  manufae- 

24  ture  for  the  United  States, 

25  "The  court  shall  not  award  compensation  under  this  section  if 

26  the  claim  is  based  on  the  use  or  maim  fact  u  re  by  or  for  the  United 

27  States  of  any  article  owned*  (eased,  used  by*  or  in  the  possession  of 
2&  the  United  States,  prior  to.  in  the  case  of  an  invention,  July  1,  1918, 

29  and  in  the  rase  of  a  registered  design,  July  I,  197& 

30  "A  Government  employee  shall  have  the  right  to  bring  suit  agauvst 

31  the  Government  under  this  section  except  where  he  was  in  a  position 

32  to  order,  influence,  or  induce  use  of  the  registered  design  or  invention 

33  by  the  Government.  This  section  ^hall  not  confer  a  right  at  action  on 
H  any  registrant  or  patentee  or  any  assignee  of  such  registrant  or  pat- 

35  entee  with  respect  to  any  design  created  by  or  invention  discovered  or 

36  invented  by  a  person  while  in  the  employment  or  service  of  the  United 

37  States,  where  the  design  or  invention  was  related  to  the  official  func- 

38  lions  of  the  employee,  in  cases  in  which  such  functions  included  re- 

39  search  and  development,  or  in  the  making  of  which  Government  time, 
•40  materials, or  facilities  were  used," 

o 
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1  TIME  OF  TAKING  EFFECT 

2  Sec.  333.  This  title  thai  I  take  effect  one  year  after  ei.ietment  of  this 

3  Act. 

4  NO  RETROACTIVE  EFFECT 

5  Sec.  334.  Protection  under  (his  title  shall  not  I*  available  for  any 

6  design  that  has  been  made  public  as  provided  in  action  301(b)  prior 

7  to  the  effective  date  of  this  title. 

8  SHORT  TITLE 

9  Sec,  335.  This  title  may  be  cited  as  "The  Design  Protection  Act  of 
10  1973." 
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Mr.  Bkknxak.  I  further  request  that  the  statements  of  all  witnesses 
which  two  not  read  in  full  bo  printed  in  full  in  the  body  of  the  record, 
and  that  tho  record  remain  open  until  August  10  for  the  tiling  of  sup- 
plementary statements  to  be  printed  in  the  appendix  to  the  record. 

Senator* McCi.km.an.  The  Chair  sees  no  objection  to  the  request; 
unless  there  is  objection  the  Chair  will  so  order.  What  is  the  date? 

Mr.  Brkxnan*.  August  10. 

It  is  desirable,  Mr.  Chairman,  that  the  transcript  be  printed  during 
tho  recess  so  that  it  is  available, 
Senator  McCmcllax.  Does  that  give  everyone,  plenty  of  time? 
Mr.  Brenwax.  It  gives  them  10  days. 

Senator  McCi^eixax.  Ten  days,  an  opportunity  to  add,  file  addi- 
tional statements  or  new  statements  if  they  like  before  we  goto  press. 
Mr.  Brkxxax.  That  will  1*  fine. 
Senator  McCuxlax.  On  the  hearing. 
Is  that  the  purpose  of  it  ? 

Mr.  Brkxxax.  That  is  the  purpose  of  it,  Mr.  Chairman. 
Senator  McClv.llax.  I  think  that  would  be  all  right.  I  sec  no  objec- 
tion to  it. 

Mr.  Brenxax.  Mr.  Chairman,  as  indicated  in  the  hearing  notice, 
these  2  days  of  hearings  are  being  conducted  under  a  time  limitation. 
The  subcommittee  has  allocated  equal  time  to  the  principal  representa- 
tives of  the  various  points  of  view  on  live  selected  issues.  I  wish  to  indi- 
cate that  time  consumed  in  answering  questions  from  the  members 
of  the  subcommittee,  and  Counsel  will  not  be  charged  against  the  time 
of  the  witnesses. 

Senator  McCi.v.i,u\\\  What  you  propose  is,  if  they  are  given  so 
much  time,  the  Senators  or  counsel  can  interrupt  them  for  question- 
ing* that  that  period  of  interruption  of  questioning  will  not  be  charged 
against  the  time  allotted  to  them. 

Mr.  Brkxxax.  That  is  correct,  Mr.  Chairman. 

Senator  McClellax.  That  gives  them  the  full  time  allotted  to  them 
to  use  for  themselves. 

Mr.  Brkxxax.  The  subcommittee  this  morning  will  consider  the 
issue  of  library  photocopying  which  relates  to  sections  107  and  108  of 
title  I  of  the  bill  and  also  title  II  of  the  bill. 

The  first  witnesses  are  on  behalf  of  the  Association  of  Research  Li* 
brarios,  to  which  15  minutes  has  been  allocated. 

Dr.  McCai+y*  would  you  identify  yourself  and  your  associates  for 
tho  record ? 

Dr.  McCarthy.  Thank  you,  Mr.  Brennan. 

Mr.  Chairman,  my  name  is  Stephen  McCarthy,  My  associates  are, 
on  my  right,  William  Budington.  president  of  the  Association  of  Re- 
search Libraries,  and  executive  director  of  the  John  Crerar  Library 
in  Chicago,  On  my  left  is  Sir,  Philip  Brown,  our  legal  counsel  ami 
second  to  the  left  is  Mr.  Howard  Rovclstad.  chairman  of  our  copy- 
right committee,  and  director  of  libraries  at  the  University  of  Mary- 
land. 

Mr.  Brown  and  I  have  prepared  statements.  Mr.  Budington  and  Mr. 
Rovelstad  will  participate  in  answering  questions  if  there  are  any. 
Senator  McClkllax.  Very  well. 
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STATEMENTS  OF  DR.  STEPHEN  A,  McCARTHY,  EXECUTIVE  DIREC- 
TOR, ASSOCIATION  OF  RESEARCH  LIBRARIES;  AND  PHILIP  B, 
BROWN,  COUNSEL;  ACCOMPANIED  BY  WILLIAM  S.  BUDINGTON, 
PRESIDENT,  ASSOCIATION  OF  RESEARCH  LIBRARIES;  AND 
HOWARD  ROVELSTAD,  CHAIRMAN,  ASSOCIATION  OF  RESEARCH 
LIBRARIES  COPYRIGHT  COMMITTEE 

Dr.  McOahthv.  My  name  is  Stephen  McCarthy.  I  tun  executive 
director  of  the  Association  of  Research  Libraries,  an  organization  of 
the  principal  university  and  research  libraries  of  the  country.  We  ap- 
preciate tli is  opportunity  to  present  the  views  of  the  association  on 
conyright  revision  bill,  S!  1301. 

Mr.  Chairman,  the  Association  of  Research  Libraries  wishes  to 
recommend  to  the  committee  an  amendment  to  section  108(d)  of  S. 
1361,  in  the  form  in  which  it  was  submitted  to  the  statl'  of  the  com- 
mittee during  the  past  week.  A  copy  is  attached  to  this  statement. 

Senator  McCu:m,ax.  This  copy  of  the  proposed  amendment  will  bo 
inserted  in  the  record  at  this  point. 

[The  information  referred  to  follows:] 

Amendment  to  Copyright  Revision  Bill,  S,  1361 
Substitute  for  section  10S(d)  the  foil 

(d)  The  rights  of  reproduction  and  distribution  under  this  section  apply  to  a 
copy  of  a  work,  other  than  a  musical  work,  a  pictorial,  graphic  or  sculptural  work, 
or  a  motion  picture  or  other  audiovisual  work,  made  at  the  request  of  a  user  of 
the  collections  of  the  library  or  archives,  Including  a  user  who  makes  Ms  request 
through  another  Horary  or  archives,  hut  only  under  the  following  conditions: 

(1)  The  llhrary  or  archives  shall  he  entitled,  without  further  investiga- 
tion, to  supply  a  copy  of  no  more  than  one  article  or  other  contribution  to  a 
copyrighted  collection  or  periodical  issue,  or  to  supply  a  copy  or  phonorecord 
of  a  similarly  small  part  of  any  other  copyrighted  work. 

(2)  Tiie  llhrary  or  archives  shall  he  entitled  to  supply  a  copy  or  phono- 
record  of  an  entire  work,  or  of  more  than  a  relatively  small  part  of  it,  if  the 
library  or  archives  has  first  determined,  on  the  basis  of  a  reasonable  Invest)* 
gntlon  that  a  copy  or  phonorecord  of  the  copyrighted  work  cannot  readily 
be  obtained  from  trade  sources. 

(3)  The  llhrary  or  archives  shall  attach  to  the  copy  a  warning  that  the 
work  appears  to  he  copyrighted. 

and  renumber  section  108  ( d )  ( 2 )  to  make  It  108(d)  (4) , 

Dr.  McCarthy.  Thank  you, sir. 

The  purpose  of  the  proposed  amendment  is  to  insure  by  specific  leg- 
islative language  that  a  rustoniaiT,  long  established  library  service  of 
providing  a  photocopy  for  u  reatfer  who  requests  it  may  bo  continued 
without  infringement  of  copyright.  Adoption  of  the  amendment  would 
remove  the  threat  of  suit  against  libraries  arising  out  of  varying  judi- 
cial interpretations  of  what  is  or  is  not  fair  use.  At  the  same*  time  this 
amendment  would  assure  libraries,  which  are  public  service  agencies 
largely  supported  by  public  funds,  that  they  can  and  should  employ 
moderntcehnology  and  methods  in  serving  their  readers.  It  should  bJc 
emphasized  further  that  this  amendment  docs  not  seek  to  encourage 
or  develop  a  new  service.  Instead,  it  seeks  to  assure  beyond  doubt  or 

Question  the  legality  of  a  traditional  service  which  was  not  challenged 
or  two  generations  under  the  1009  Copyright  Law  until  a  suit  was 
brought  by  the  Williams  and  Wilkins  Co,  against  the  National  Li- 
brary of  Xledicine  several  years  ago. 

gj^e  opinion  of  Commissioner  Davis  of  the  U.S.  Cortrt  of  Claims  in 
r\ir*rilVtam&  and  Wilkin*  case  brings  into  question  the  fair  use  doc- 
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trine  as  applied  to  library  photocopying.  Despite  tho  sovcral  criteria 
of  fair  use  which  have  been  developed  by  the  courts  and  which  arc  ox- 
pressed  in  section  107  of  S.  1361,  Commissioner  Davis  apparently  dis- 
regarded  all  criteria  except  one  and  focused  his  attention  on  tho  loss 
of  potential  income  by  the  copyright  proprietor.  In  view  of  this  opin- 
ion it  is  apparent  that  fair  use  can  no  longer  be  considered  adequate 
assurance  for  the  continuation  of  customary  library  services.  In  our 
judgment,  the  services  of  libraries  to  their  readers  are  sufficient  impor- 
tance to  society  and  to  the  nation  as  a  whole  to  make  it  desirable  to 
remove  any  doubts  about  the  legality  of  a  long  established  and  much 
used  service. 

Section  108(d)  (1)  of  S.  1361  requires  tho  user  to  prove  or  demon- 
strate to  the.  library  that  an  unused  copy  is  not  available  from  a  trade 
source.  How  does  the  ordinary  reader  do  this?  How  does  the  library 
know  that  he  has  done  it  ?  How  does  tho  library  evaluate  the  evidence? 
Questions  such  as  these  and  others  will  inevitably  arise,  if  108(d)  (1) 
is  permitted  to  remain  unchanged  in  the  copyright  revision  bill.  Ob- 
servance of  its  requirements  will  impose  a  substantial  added  burden 
on  libraries  and  on  library  users  and  thus  will  impede  access  to  infor- 
mation. The  reader  who  'is  from  a  distant  library  seeking  to  obtain 
library  materials  through  intcrlibrary  loan  will  be  particularly  penal- 
ized by  section  108(d)  (I)  since  he  will  not  be  in  a  position  easily  and 
without  substantial  loss  of  time  to  com  pi  v  with  the  requirements  of 
108(d)(1), 

Library  support,  botli  locally  and  at  the  Federal  level  is  limited. 
Appropriating  bodies,  including  the  Congress,  have  adopted  measures 
designed  to  encourage  the  sharing  of  library  resources.  This  is  con- 
sistent with  traditional  library  practices.  T*ho  revision  bill  without 
the  amendment  we  recommend  \vould  raise  doubts  about  the  continua- 
tion of  this  practice  because  photocopying  has  been  one  of  the  accepted 
ways  of  sharing  scarce  library  resources. 

The  requirements  of  the  bill  in  its  present  form  would  also  add  sub- 
stantially to  the  expenses  of  libraries  oecausc  decisions  regarding  pho- 
tocopying requests  could  only  be  made  by  highly  qualified  personnel. 

It  may  be  noted?  further  that  the  copyright  laws  of  most  foreign 
countries  contain  a  specific  provision  permitting  library  photocopying 
4^for  purposes  of  personal  study  and  research. 

Revision  of  the  copyright  law  has  been  under  way  for  u  period  of 
*ye&r&  In  that  tjmc,  copyright  proprietors  have  repeatedly  stated  that 
the  library  photocopying  was  causing  serious  financial  damages  to  their 
enterprises.  Xo  evidence  to  support  this  contention  has  been  pre- 
sented* In  the  absence  of  evidence,  it  seems  fair  to  conclude  that  the 
only  studies  which  have  been  made  have  indicated  that  if  damage 
axistsit's  very  slight. 

|  For  these  reasons,  the  Association  of  Research  I  ibrarics  recommends 
the  adoption  of  the  proposed  amendment  as  a  means  of  assuring  library 
users  of  the  continuation  of  an  important  service. 

Thank  you  for  your  attention.  Our  legal  counsel,  Mr.  Brown,  wilt 
now  discuss  briefly  some  of  the  legal  aspects  of  library  photocopying 
and  the  proposed  amendment. 

Thank  you,  Mr.  Chairman. 

Senator  McCm:m,ax.  State  very  succinctly  what  you  do  now,  what 
is  the  practice  you  want  to  continue. 

v  Dr.  McCarthy.  What  wo  do  now,  sir,  is  that  many  libraries  provide 
rt  photocopying  service.  A  reader  may  request  a  photocopy  of  pages 
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of  a  book,  of  a  periodical  article  or  a  portion  of  an  article,  and  tliis  is 
supplied  in  a  single  n)pV  for  {\u,  individuals  personal  mv.  This  is 
done  both  for  a  poison  who  is  physical!  v  present  or  for  one  who  ap- 
plies through  intorlibrarv  loan. 

Somitor  McCuiixan.  Any  charge  made  for  it  i 

Dr.  Mr{\viM  Mv.  Simply  the  copying  cost. 

Senator  MiCi.ku.as.  Actual  rost.no  prolit  made? 

Dr.  Mi-Caktiiv.  The  rost  of  the  machine  ami  tin*  paper.  That  is  all. 

Senator  Mi  Ci.ku.ax.  Wo  now  have  the  Library  of  Congress  furnish 
us  copies.  Wo  ran  get  copies  of  documents  and  articles  and  materials. 
I  do  not  think  wo  pay  any  copyright  fee.  I  do  not  know  how  it 
operates. 

Can  anyone  abuse  this  right  under  present  practices  bv  getting  ma* 
terial  and  proliting  frmn  it,  comineroiali/,ing  ii  in  anv'wav  without 
paying  tbe  copyright  fees? 

Dr.  MrC.utTHY.  Not  to  my  knowledge,  sir. 
^  Senator  MrCia:i.i,AN\  Is  it  the  allegation  that  they  get  no  copyright 
tee  on  the  one  ropy  that  you  give  to  a  single,  customer,  single  patron. 

Is  that  it  t 

\h\  Mt<  aktiiy.  That  .is  wliat  was  alleged  in  the  Williams  ami 
WiSkins  case,  that  Williams  and  Wilkins  would  haw  had  a  certain 
income  if  they  had  been  paid  each  time  the  National  Library  of  Mcdi- 
eine  had  copied  an  article  from  one  of  their  journals. 

.vnator  M*  Cu.llvn.  Well,  would  you  indicate  from  your  experi- 
ence, observations,  how  much  additional  ineoine  if  yon  had  to  pav  a 
copyright  fee  on  eaeh  copy  that  you  make  for  individual  patrons,  how 
much  it  would  amount  to  in  an  average  librarv  ( 

( 'on Id  you  giw  us  any  thought  on  this  i 

I  h\  Mi  ( \\m  nv.  That  is  iputo  diliicult.  si  r, 

Senator  MK*i,ki.i.an.  It  will  vary,  of  course. 

1  >r.  M<  I 'aktmv.  Over  ;>n  percent  of  the  material  copied  is  not  under 
copyright  ;lt  all.  and  the  rest  is  spread  over  such  a  large  number  of 
publications  and  publishers  that  to  reimburse  publishers  for  making 
the  copies  would  require  a  very  elaborate  bookkeeping  system.  It 
would  actually— a  publisher  is  responsible  for  the  statement- -cost 
dimes  to  collect  pennies. 
Senator  M<Cu:t.t.A\\  A  publisher  has  made  that  statement  I 
Dr.  MrCAimiw  That  is  right.  Mr.  Curtis  Benjamin  formerly  of 

MrCilUV-Ilill. 

Senator  McClkllax.  Senator  Burdiek, 

Senator  Mrtmu'K.  Yes. 

Your  objection  islosuhseetion  i  i )  of  lns(d). 

Let  s  give  yon  an  example,  Suppose  I  go  to  the  public  librarv  at 
AYillistou.  \\  Dak.,  and  I  want  to  get  page  .Ml  out  of  a  book  on  zooiogv 
dealing  with  snakes,  and  I  go  to  the  library  and  1  sav  I  want  a  cop v  of 
page:»Oon  snakes,  and  the  librarian  says 'to  mo.  I  think  that  is  avail- 
able in  the  publishing  house  in  Xcw  York  or  at  the  Library  of 
Congress. 

As  yon  read  that  subsection,  if  that  was  available  as  it  says  here,  to 
be  obtained  at  normal  price,  an  unused  copy  cannot  lie  obtained  -well, 
it  can  be  obtained  at  the  Library  of  Congress  or  ran  be  obtained  in 
Nov*  York-  would  yon  con-true  this  section  to  moan  that  the  librarv 
at  Wiliiston  could  not  copy  that  page  7\\\ 

Dr.  Mr(  'aim'iiv.  Ye-. sir;  that  is  right. 

Senator  Itrimu'K.  That  \<  all. 

^mator  M<Ci.ki.i,an\  Anything  further? 
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Pr.  McCakiuw  1  would  now  like  Mr.  Brown  to  prosont  his 
testimony. 
SenatoYMcCi,Ki.t,.\v.  Mr.  Brown. 

Mr.  I$1!i:xn.\x.  Mi".  Brown,  there  are  7  minutes  remaining. 

Mr.  Biio\v\\  Mr.  Chairman,  I  would  like  to  speak  verv  briellv  on 
certain  legal  pointsthal  huvo urisiMi  recently. 

First,  my  name  is  Philip  B.  Brown.  I  sun  a  partner  in  the  Washing 
ton  law  linn,  Cox.  Langlord  i  Brown,  and  counsel  in  the  Association 
of  Hosoarch  Libraries. 

t  The  major  legal  development  on  tins  subject  in  recent  wars,  apart 
fmin  the  continuing  activity  of  this  hill  in  Congress  is  the  court  rase, 
WUHamsA  Wilkins  against  the  I'nitod  States!  ponding  in  the  Court 
of  Claims. 

The  report  of  tin*  Commbsionor  constituting  t  ho  first  decision  of 
the  case  was  tiled  in  IVhrnarv  of  VJrJ.  The  case  has  been  argued  and 
briefed  to  the  judges  of  tin*  court,  and  is  awaiting  decision  |>v  the 
judges  nf  the  court  at  this  time.  The  Commissioner  hold  that  photo- 
copying of  entire  articles  from  medical  journals  hy  the  National  I  list  b 
rutcs  of  Medicine  at  the  request  of  doctors  aml'medical  researchers 
constituted  infringement  of  copyright  and  he  rivonuuemted  Hint  the 
com  1  conclmle.  as  a  matter  of  law,  rhnt  phuntill  is  entitled  to  recover 
reasonable  and  cut ii v.  eonipensH  ion  for  in friugoinent  of  copyright, 
the  exact  amount  to  be  determined  in  later  proceedings. 

Subject  to  the  outcome  of  the  case  now  ponding  before  the  judges 
of  the  engrt.  the  main  elhvt  of  the  Commissioner's  report  on  library 
photocopying  is  twofold:  First,  that  such  photocopying  as  was  in- 
voiced  in  the  case  const  it  ules  a  violation  of  the  com- right  proprietor's 
rights  under  IT  C.S.C.,  section  1.  aiub  second,  that  such  copying  is 
not  protected  by  the  doctrine  of  fair  use.  If  the  Commissioner  s*  report 
should  be  adopted  bv  the  court,  the  decision  would  constitute  the  first 
judicial  interpretation  of  the  1DO0  act  as  it  applies  to  binary  photo- 
copying and  an  interpretation  contrary  to  both  the  libraries*  uuder- 
>tandiu<x  of  the  moaning  of  the  1000  act  and  to  the  previously  unchab 
lemroa  longstanding  photocopying  practices  of  libraries. 

These  developments  in  our  opinion  underscore  the  importance  of  (he 
libraries*  request  that  Congress  adopt  a  spoeilie  amendment  to  section 
ins(d)  of  the  bill  authorizing  a  library  to  make  si  single  photocopy  of 
en  entire  journal  article  nt  the  request  or  n  user  without  such  a  practice 
con>t  itul  tag  an  in  fringemont  of  copyright. 

Prior  to  W'i/ftttms  cO  WHbh)*  it  could  be  argued  that  if  libraries 
interpreted  the  WOfl  net  fn  authorize  sucli  copying  and  could  point  for 
support  to  the  fact  that  the  publisher  had  not  challenged  that  inter- 
pretation and  had  even  pavtioinated  in  a  gentlemen's  agreement  for  a 
period  of  years  winch  ratified  (he  libraries'  practice,  there  was  no  need 
to  o-ivo  the  libraries  explicit  statutory  protection  since  the  revision 
bill  'lid  not  take  awa.v  from  libraries  any  rights  which  they  then  en- 
joyed under  tlie  VMM)  act.  Today,  we  submit  that  if  is  not  possible 
to  a— nt  that  p'Mtion.  and  that' the  libraries'  need  for  new  explicit 
*!*«*>»torv  protect  ion  for  -uch  photocopying  is  clear. 

'The  mm  udmont  piopo-ed  by  ALA  and  Ai!b,  the  two  library  nrj<a- 
nb'etion-,  U  essential  to  permit  w  library  to  mal.e  a  conv  of  an  enliiv 
journal  article  for  a  user.  Su«-h  a>>  amendment  would  ho  fullv  con- 
<b»ent  with  the  literal  wording  of  all  eupyright  statute*  prior  to  VMtK 
and  fully  eon-  intent  v.-ith  the  interpretation  placed  on  the  I'.un)  act  by 
q    v -ers  and  publishers  alike  for  about  Hovears. 
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In  addition  to  adopting  the  specific  photocopying  amendment,  we 
ro>{>eetfully  submit  t hut 'Congress  should  also  clarify  and  endorse 
t ho  application  of  the  doctrine  of  fair  use  to  library  photocopying 
practices.  This  is  important  both  because  tho  doctrine  hail  not  previ* 
ously  been  judicially  applied  to  library  photocopying  and  because  tho 
report  of  the  Commissioner  in  Williams  il*  Wifkitix*  if  allowed  to  stand, 
would  raise  serious  doubt  whether  that  doctrine  could  ever  apply  to 
library  photocopying  of  an  entire  article,  at  least  by  most  of  the  major 
libraries. 

The  Commissioner  determined  that  the  copying  involved  constituted 
wholesale  copying,  apparently  simply  because  of  tho  largo  numl>er 
of  individual  requesters  for  each  ot  whom  the  library  made  a  copy, 
and  the  Commissioner  also  referred  to  the  facts  that  on  some  oecu- 
sinus,  the  same  requester  could  receive  a  second  copy  at  a  later  date, 
and  that  the  library  furnished  a  copy  of  the  same  article  to  each  of  a 
n  umber  f  >f  d  i  lloront "requesters. 

Now,  if  these  facts  constitute  wholesale  copying,  sufficient  to  a 
court  to  deny  a  library  the  defense  of  fair  use,  it  would  appear  that 
the  defense  would  not  be  available  to  any  large  library,  such  as  any 
of  the  major  research  libraries  of  this  country,  simply  because  the 
total  number  of  patrons  of  each  of  the-e  libraries  would  be  so  mi- 
morons  us  to  fall  w  it  bin  the  Commissioner's  term  holcsnlc."  and  thus 
go  beyond  fair  use, 

In  order  to  restore  the  application  of  fair  use  consistent  with  the 
intent  of  the  hills  previously  considered  by  this  committee  in  recent 
years,  we  believe  it  is  essential  that  Congress  reject  the  interpretation 
given  to  fair  use  by  the  Commissioner  in  the  iri7/w/M  d-  Wilkin*  case 
and  that  Congivss  further  declare  that  the  longstanding  practice  of 
libraries  of  making  a  single  copy  of  copyrighted  material,  including 
\\n  entire  journal  article,  is  within  the  meaning  of  fair  use. 

Accordingly,  we  are  requesting  two  things.  First  is  the  specific 
amendment  that  Dr.  McCarthy  referred  to  in  the  record,  the  amend- 
ment to  section  108(d),  and  tins  amendment  is  proposed  by  the  Asso- 
ciation of  Ileseareh  Libraries,  and  by  the  American  Library  Associa- 
tion. Tho  second  is  some  clarification  tjiat  fair  use  applies  to  the  normal 
library  practice  of  making  a  single  photocopy  of  copyrighted  material 
for  a  user. 

Now,  those  practices  would  include  making  a  copy  of  an  entire 
article  or  just  general  photocopying  practices  of  libraries  as  they 
have  been  traditionally  employed  for  users*  requests.  We  submit 
tliofo  are  essential  to  permit  libraries  to  continue  to  serve  the  needs 
of  scholars,  and  as  !)»:.  McCarthy  has  pointed  mil,  we  submit  that  there 
is  no  evidence  of  damage  to  publishers  resulting  from  this  practice. 
Wo  believe  it  is  necessary,  particularly  in  view  of  the  present  posture 
of  the  law  on  this  subject,  the  posture  of  the  repen  t  of  the  Commissioner 
in  the  Court  of  Claims  case,  a?id  Ihe  fact  that  the  court  has  not  vet  de- 
cided the  case,  that  if  Congress  enacts  a  new  law  on  a  subject  that  the 
law  should  be  clear  and  certain  so  :<s  to  avoid  ambiguity,  and  we 
think  that  the  need  for  clarity  and  certainty  is  underscored  by  tho 
penalties  that  arc  provided  b>  Ihe  hill  which  are  sufficiently  serious 
so  without  clear  protection  a  librarian  might  very  well  refuse  tn  make 
a  copy  of  a  journal  for  a  user. 

We  think  that  the  failure  to  be  free  to  do  that  would  run  tho  risk 
of  failing  to  give  services  to  tho  patrons  of  libraries,  to  the  great 
*0  '  nerd  of  research  and  scholarship. 
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Senator  McCu.u.w.  Mr.  Itrowiu  I  note  on  paire  3  you  point  ant 
that  for  many  veais  tlio  practice  \v»s  such,  somewhat  of  a  gentlemen  s 
ajL'ii rmont,  amt  yon  proceeded  as  you  do  now  ami  you  felt  there  was 
lid  need  for  protection. 

I*  that  Invmisfl  no  claim  at  that  time  was  being  assorted  by  tlic 
copyright  holders? 

Mr.  15un\VN\  Thttt  is  ri^hL  Mr.  Chuinnan.  There  was  no  lawsuit 
brought  1 1 1 1 1 i  1  tin*  WHIhtmx  tO  Wills* us  suit  in  wry  receul  years,  the 
one  that  is  still  pending  and  while  there  wns  considei ulilo  discission, 
had  not  been  I  Ik*  problem* 

I  miirht  point  out  that  in  that  connection  

Senator  M<Cr.Kii  .\v.  When  did  this  if  there  was  a  change  in  the 
nttilndc  with  respect  to  this  pnn-ticc  of  the  copyright  holders — when 
did  that  occur,  a  ml  how  did  it  develop { 

Mr.  Hkown*.  Well,  I  suppose  the  position  of  the  copyright  proprio- 
tors  as  they  have  testilied  he  fore  this  commit  tee  on  previous  hills  speaks 
for  itself,  hut  this  Court  of  Claims  ca«e  is  the  first  leiral  opposition 
of  whirl i  I  am  aware.  and  that  rase*  has  been  pending  for  the  past  3  or 
I  yi  ar-.  !t  st  il!  is  pending. 

Senator  McCu:u,,\x.  Has  any  otl'ort  hoen  made  otherwise  to  assort 
a  rlaim  against  lihraries  prior  to  thissnit  ? 

Mr.  lhanvv.  Xot  that  I  know  of,  hut  perhaps  my  colleagues  can 
expound. 

f>r.  McCauthv.  T  do  not  believe  <?o.  Senator  McClollan.  no  loiral 
art  inn.  There  may  have  been  some  discussion  but  no  lej^al  action  has 
been  taken. 

Senator  Bi  hoick.  Well,  this  presents  some  intrkmin<r  possibilities, 
fjfettino*  baric  to  this  Library  of  Congress  thinir  that  is  beinir  used. 

Well,  certainly  under  this  section  (<1)  (1).  that  would  also  apply  to 
the  Librarv  of  Congress,  would  it  not?  If  the  hook  is  found  in" the 
Library  of  Contrress-  and  someone  asks  for  a  copv  of  it  here- on  the 
Hill,  would  that  not  he  the  snme  condition  as  tlie  librarv  in  AYillisfom 

Mr.  lino w\\  Yes.  sir. 

Senator  NrumcK.  In  other  words,  the  material  T  am  «rcttin«j  then 
from  tho  Library  of  Couavczs  from  time  to  time  would  be  illegally 
</]  von  to  mo  under  this  act  ? 

Mr.  r>KO\vw  Unless  thov  meet  the  requirements  of  this  provision. 

S  nator  ItnmrcK.  A  Veil,  suppose  they  say  you  can  crot  that  in  New 
Yivk  :\\  the  publishing  houses.  T  could  not <M  it  then,  could  f? 

Mr.  ]>kown\  T  do  not  believe  so. 

Dr.  McCarthy.  Xot  under  W^fdUt). 

(Sonatnr  HrisnirK.  AVo  are  constantly  'rottinir  material  from  the 
Libra  vv  of  Conirross.  and  1  am  sure  a  lot  of  it  is  covered  by  copyright. 
Th:**ee:ton  forecloses  that. 

Mr.  Hijowx.  Yes. 

Senator  liriuncic.  Thank  von. 

One  more  mie^tion,  Would  von  aprdvthisto  total  works? 
Y«>u  say  when  you  copv  a  total  hook  that  ha*=  been  umler  ^omrcrht  i 
Mr.  Iikowv.  T  do  not  know  of  any  instance  hi  which  the  librarv  has 
anv  desire  or  wi<h  to  copy  a  total  hook.  The  dispute  lias  centered 
around  whether  Hie  library  Jias  the  rhrht  to  make  n  phnfocopv  of  a 
fof  d  Oniric  arthde  in  an  \*<nv  of  a  Journal  such  as  the  medical  jour- 
naU  that  are  involved  in  this  lawsuit,  and  there,  if  the  librarv  lias  the 
riirht  to  inake  a  copy  of  a  single  article,  an  entire  article,  for  a  user, 


that  moots  the  normal  request.  T  do  not  believe  there  ever  is  a  request 
for  a  library  to  copy  an  entire  issue  of  a  medical  journal,  because  it 
Mould  normally  contain  several  dillercnt  articles  on  several  dillercnt 
subjects. 

.Senator  HnuucK.  Well,  you  are  dealing  now  with  what  happens, 
what  is  practical.  I  am  yetting  to  what  is  possible.  Wo  have  to  think  of 
that,  too, 

rnder  your  language,  and  under  your  contention,  could  an  cutiro 
book  be  copied  I  Could  it  be  ? 

J,)t\  Mc  (\urniy.  Xo — the  second  clause  of  our  amendment,  Senator 
Ihmlirk,  following  page  4  of  my  statement,  reads,  the  library  or 
archives  shall  be  entitled  to  supply  a  copy  or  phonorecord  of  an  en- 
tire work,  or  of  more  than  a  relatively  small  part  of  it,  if  the  library 
or  archives  has  first  determined,  on  the  basis  of  a  reasonable  investiga- 
tion that  a  copy  or  phonorecord  of  the  copyrighted  work  cannot 
readily  be  obtained  from  trade  sources. 

Senator  HriihtrK.  Well,  that  is  what  you  are  saying  now,  in  tho 
present  act.  in  the  proposal. 

Dr.  MrC.unnv.  It  is  the  distinction  between  a  complete  book,  sir, 
and  a  periodical  article. 

Senator  IhiancK.  No.  You  said— I  will  read  it  with  von,  'The  Li- 
brary  or  Archives  shall  be  entitled  to  supply  a  copy  or  phonorecord  of 
an  entire  work,  or  of  mote  than  a  relatively  small  part  of  it,  if  the 
Library  or  Archives  has  liist  determined,  on"  the  basis  of  a  reasonable, 
inveMigution  I  hnt  a  copy  or  phonorecord  cannot  be  obtained  elsewhere" 
and  so  forth.  That  is  what  the  proposal  said. 

In  clhvr,  we  will  not  nuke  a  copy  if  you  can  obtain  it  elsewhere. 

l)i\  Mc(\Miinv.  Item  one, sir.  subone  ill  our  amendment  is  in  a  ->cnse 
the  critical  part  of  it. 

Senator  Huam-K.  Well,  yon  get  into  a  phasev  area  there  of  mote 
than  a  relatively  small  part  of  it,  el  cetera,  et  cetera. 

Dr.  MiCaim  uv.  Yes,  sir,  I\conoinies  operates  there.  The  cost  of  copy- 
ing an  entire  book  is  nunc  expensive  than  to  purchase  it.  and  the  form 
in  which  it  comes  out  is  less  satisfactory  to  use.  Libraries,  as  they  arc 
operating  now.  do  not  make  copies  of  complete  books. 

Senator  Hn:un  k.  Hut  the  thrust  of  the  proposed  amendment,  the 
proposal  that  we  have  he  fore  us  today,  you  would  have  no  quarrel  with 
that  if  applied  to  the  total  work. 

Mr.  liiiowx.  Senator,  may  I  respond  to  that  ? 

Taking  the  two  paragraphs  separately,  (d)(1)  is  talking  about  a 
complete  article  from  a  journal,  ami  that  right  is  the  new,  important 
point  that  is  being  requested  by  this  amendment,  so  thai  it  will  be  clear 
that  a  library  can  make  a  .-ingle  copy  of  one  article  in  a  journal  for  a 
user  without  violating  the  eopyri^nt*. 

Now,  the  second  paragraph' says  that  if  they  cannot  get  the  work 
from  trade  sources,  then  they  can  make  a  eopv  of  the  whole  thinir,  or  a 
small  part  of  it,  and  there,"  more  than  a  rclathely  small  parTof  it, 
rather,  and  there  the  thought  is  that  perhaps  fair' use  would  oowr  a 
relatively  small  part  of  it.  and  there  may  not  be  any  need  for  that  be- 
ing spei  iiically  covered,  hut  the  whole  thing,  or  more  than  a  relatively 
small  part  of  it  would  not  necessarily  come  under  the  fair  use,  anil 

therefore  should  be  

Senator  Ik'nuu  K.  Well,  that  is  what  I  am  saying.  (1)  of  fd)  would 
apply  then  whore  you  had  a  substantial  part 'of  the  book  or  a  total 
book.  You  are  in  agreement  on  that. 
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M*\  Iluowx.  i  1 )  of  (d)  is  talking  al>out  one  art xt-lc  or  other  con- 
tribution to  n  copyrighted  collection  or  a  periodical  issue  to  out'  pro. 
posed  amendment'.  1  think  that  is  the  confusion. 

I  was  speaking  from  the  amendment. 

Senator  llnuurK.  Y.>u  were  wiving  1 1  a  I  .s^  idea  that  von  ran  not  copy 
where  it  is  available  elsewhere,  that  you  would  agree  that  it  wouill 
apply  if  it  was  a  total  work  or  a  substantial  part  of  a  total  work. 

Mr.  liitmv.v.  Yes. 

Senator  Hiiuuck.  That  is  all. 

Senator  Mc(Ykij,a\.  Counsel,  do  yon  have  any  uucstious? 

Mr.  Hkkn'xan'.  Yes,  just  one  or  two  question,  Mr,  Chairman. 

Mr.  Hrown,  1  would  like  to  come  back  to  Senator  jlurdiek  s  illus- 
tration about  a  copy  of  a  single  page  on  snakes,  You  responded  to  that 
solely  in  terms  of  section  ICS  of  the  bill. 

Would  you  answer  Senator  Hurdieks  question  taking  the  bill  as 
a  whr-e,  including  section  107  and  this  subcommittee's  interpretation 
of  fair  use  ? 

Mr.  Hunwx.  I  would  say  that  apart  from  what  change  i$  in  the 
process  of  being  made  in  the  concept  of  fair  use  by  pending  court 
cases  which  wo  must  always  except  out  because  this  process  is  going  on 
independently,  that  would  probably  bo  held  to  be  a  proper  activity 
witlnn  fair  use  under  107. 

Mr.  Hrkxxan.  So  your  answer  to  Senator  Uurdiek,  then,  is  yes, 
it  could  do  what  lie  indicated. 

Mr.  Huowx.  I  would  say  probably,  Senator,  but  please  l>oar  in  mind 
that  fair  use  is  a  defense  meaning  that  if  somebody  comes  and  sues 
you  for  doing  it,  you  are  then  entitled  to  raise  a  defense  to  show  that 
you  were  within  the  law  in  what  you  did.  We  still  face  the  problem 
of  interpretation  on  the  part  of  the  librarian  who  has  to  decide  whether 
what  ho  is  doing  is  so  totally,  clearly  all  right  that  he  is  not  going  to 
be  sued*  or  if  he  is  sued,  that  he  can  afford  to  defend,  and  that  defense 
will  probably  help  him  win  it. 

Senator  JtcCi-KMax.  In  other  words,  you  think  that  the  fair  use  re- 
quirement is  something  that  you  cannot  determine,  the  librarian  can- 
not determine  whether  he  comes  within  the  purview  of  fair  use  when 
ho  performs  or  makes  available  copies,  that  lie  is  always  subject  to 
maybe  making  a  mistake  that  would  make  him  liable  ? 

Mr.  Hiunvx.  That  is  right,  Mr,  Chairman. 

Senator  McCYkixax.  You  do  not  know  how  to  interpret  fair  use  in 
every  instance. 

Mr.  Kunwx.  1  would  think,  Mr.  Chairman,  in  view  of  the  fact  that 
it  lias  been  the  subject  that  has  been  given  considerable  consideration 
by  this  committee  for  some  time,  and  still  is,  that  the  librarian  would 
consult  counsel  and  would  ask  if  can  you  do  this,  and  they  might 
establish  some  kind  of  ground  rules  as  to  what  they  think  thev  can  or 
cannot  do,  but  he  would  not  have  a  clear  answer  without  legal  advice. 

Senator  MrO.tiXAX.  1  guess  you  also  agree  that  it  is  very  difficult, 
the  whole  subject  is  very  complex,  and  it  is  most  difficult  to  provide 
even  by  rules,  regulation,  or  even  by  statute,  clarification  about  which 
there  could  not  he  different  interpretations. 

Mr.  But >w'X*  That  is  right,  Mr.  Chairman. 

Senator  McCi^vx.  It  is  very  difficult,  it  seems  to  me. 

Mr.  Rnow'X.  It  is  in  very  largo  measure,  for  that  reason,  tluit  we 
stress  the  great  need  of  libraries  to  help  clear  that. 

erJc 
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Sonulor  MVtYn.bAN.  Hut  we  have  to  <ro  as  far  as  we  can  toward 
making  it  ivrtnin,  am  fur  us  what  weonn  do  and  we  cannot  do. 

Mr.  Itaowx.  Yes,  sir.  It  is  an  important  that  the  bill  «jo  as  far  as 
it  can  to  make  it  clear  and  certain  that  libraries  can  make  a  single 
photocopy  of  an  entire  journal  article,  for  example,  or  of  small  por- 
tions of  works  for  users  as  they  have  always  done. 

|  The  prepared  statements  of  Stephen' A,  McCarthy  and  Philip  H. 
Brown  on  behalf  of  the  Association  of  Kesearoh  Libraries  follow:] 

SlWIKMKVr  O*'  SrH'UKV  A,  McCarthy,  Kxixttivb  IHukvtok, 
Assoualiox  UK  Kkskakch  I.uikamks 

Mr.  Chairman,  my  name  Is  Stephen  McCarthy.  1  :im  Kxeentive  Director  of  the 
Association  of  Iteseureh  Libraries,  uu  organization  of  the  principal  university 
and  researc  h  libraries  of  the  country.  We  appreciate  this  opport unity  to  present 
the  views  of  the  Association  on  the  Copyright  Revision  Kill,  S.  1801,  and  we  ask 
that  this  statement  he  made  part  of  1  lie  olliehil  record. 

Mr.  Chairman,  the  Association  of  Research  Libraries  wishes  to  recommend  to 
the  Committee  au  amendment  to  section  10S<d)  of  S.  tKOl,  In  the  form  in  which 
It  was  submitted  to  the  stall'  of  the  Commit  toe  during  the  past  week.  A  copy  is 
attached  to  this  statement. 

Mr.  Chairman  and  members  of  the  Committee,  the  purpose  of  the  proposed 
amendment  is  to  ensure  hy  spec! tie  legislative  language  that  n  customary,  long 
established  library  service  of  providing  a  photocopy  for  a  render  .vho  requests  it 
may  be  continued  without  infringement  of  copyright.  Adoption  of  the  amendment 
would  remove  the  threat  of  suit  against  libraries  arising  out  of  varying  judicial 
Interpretations  of  what  Is  or  is  tad  "fair  use."  At  the  same  time  this  nmemlment 
would  a<snte  libraries,  which  are  public  service  agencies  largely  supported  by 
public  funds,  that  they  can  and  should  employ  modern  technology  and  methods 
in  serving  their  readers.  It  should  be  emphasized  further  that  this  amendment 
does  not  seek  to  encourage  or  develop  a  new  service.  Instead  it  seeks  to  assure 
beyond  doubt  or  question  the  legality  of  a  traditional  service  which  was  not  chal- 
lenged for  two  generations  under  the  1000  Copyright  Law  until  a  suit  was  brought 
by  the  Williams  and  AVilklns  Company  against  the  National  Library  of  Medlchu 
several  years  ago. 

The  opinion  of  Commissioner  Davis  of  the  C.  S.  Court  of  Claims  In  the  Williams 
and  Wnklns  ease  brings  into  question  Ibe  fair  use  doctrine  as  applied  to  library 
photocopying.  Despite  the  several  criteria  of  fair  use  which  have  been  develoi>ed 
by  the  courts  and  which  are  expressed  in  section  107  of  S.  1301,  Commissioner 
Davis  apparently  disregarded  all  criteria  except  one  and  focused  his  attention 
on  the  loss  of  potential  Income  by  the  copyright  proprietor.  In  view  of  this 
opinion  it  is  apparent  that  fair  use  can  no  longer  be  considered  adequate  assur- 
ance f»»r  the  continuation  of  eustomery  library  services.  At  best,  fair  use  Is  a  tie* 
fense  in  case  of  a  suit.  The  services  of  libraries  to  their  readers  are  of  suf- 
ficient Importance  to  society  and  to  the  nation  as  a  whole  to  make  It  desirable  to 
remove  any  doubts  about  the  legality  of  a  long  established  and  much  used  service. 

Section  KkS(d)U)  of  S.  l.'Wl  requires  the  user  to  prove  or  demonstrate  to  the 
library  that  an  unused  copy  is  not  available  from  a  trade  source.  How  does  the 
ordinary  reader  do  tins''  J  low  does  the  library  know  that  tie  has  done  It?  How 
does  the  library  evaluate  the  evidence?  (Questions  such  as  these  and  others  wilt 
inevitably  nrlse,  if  lOfS ( <l )  1 1  >  is  jjcrmltted  lo  ivmain  unchanged  in  the  copyright 
revKi.'n  hill,  observance  of  Its  requirement*  will  Impose  a  substantial  added 
burden  on  libraries  and  on  library  users  and  thus  will  impede  access  to  In- 
formation. At  the  very  least,  this  requirement  will  cause  delays  and  hangups 
In  servo  e.  at  a  time  when  the  pressure  for  prompt  service  Is  very  great. 

Wliiie  it  Is  true  that  section  HiK(dMI)  tuny  not  affect  the  library  user  who 
is  physically  present  in  the  library  because  lie  can  mnke  a  copy  for  himself  on  a 
self-operated  copying  machine,  it  will  Impose  a  serious  handicap  on  a  reader  from 
n  distant  library  who  is  seeking  to  obtain  library  materials  through  intertibrnry 
loan.  Tills  reader  will  be  dependent  on  the  staff  of  the  library  from  which  the  loan 
is  reqiicslod.  The  requirements  placed  on  the  reader  and  the  library  by  this 
sect ir at  would  be  in  many  cases  result  in  denial  of  the  request  because  compli- 
ance with  the  request  might  constitute  an  Infringement  of  copyright  and  be  sub- 
ject to  a  suit  for  damages,  it  is  clear  that  10S(dM1)  would  thus  have  the  effect 
of  penalizing  the  u<er  who  does  not  have  direct,  personal,  physical  access  to  a 
large  comprehensive  library.  The  number  of  library  users  who  do  not  have  such 
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Library  support  both  locally  and  at  the  federal  level  is  lhiUtinl.  Appropriate 
oodles.  Including  tlu»  emigres  adopted  measures  designed  to  encourage  the 
sharing  of  library  ivsoiicres.  This  is  * *nisist*-nt  with  traditional  library  practices. 
The  Revision  Hill  without  the  amendment  wo  recommend  would  raise  doubts 
abo-it  tin*  continuation  of  this  practice  because  photocopying  has  oeen  one  of  the 
accepted  ways  of  sharing  scarce  library  resources. 

The  reriuitcincnts  of  the  Kill  in  ifs'presonf  form  wotitd  also  add  substantially 
to  the  expenses  of  libraries  because  decisions  regarding  photocopy  mparts  could 
only  bp  made  by  highly  qualified  iHTsoime'. 

It  amy  bo  noted  further  that  the  copyright  laws  of  nmst  foreign  countries  eon- 
talti  '.\  s|>eeino  provision  permitting  library  photocopying  for  purj»oscs  of  personal 
study  and  research. 

I  would  emphasize  that  the  amend  moid  we  recommend  refers  to  a  single,  Lo„ 
one,  photocopy;  it  applies  to  one  article  or  Item  In  a  periodical,  not  to  (ho  whole 
issue;  and  It  applies  to  a  complete  work,  I.e.,  a  book,  only  If  the  work  is  no 
longer  available  in  hook  stores. 

This  amendment  does  nut  seek  to  legalize  multiple  copying.  Libraries  are  not 
trying  to  become  publishers:  libraries  do  m;f  wish  to  photocopy  besi  sellers  or 
complete  issues  of  periodicals. 

ltevlsion  of  the  eopy right  law  has  been  underway  for  a  period  of  years. 
In  that  time,  copyright  proprietors  have  repeatedly  staled  that  library  ;'hot»* 
copying  was  causing  si  Thais  financial  damages  to  their  enterprises.  No  evidence 
to  support  this  contention  lias  been  presented,  tn  the  absence  of  evidence,  it 
seems  fatr  to  conclude  that  the  damage  is  not  as  serious  as  has  been  alleged. 

For  these  reasons,  the  Association  of  Research  Libraries  recommends  the 
adoption  of  the  proposed  amendment  as  a  means  of  assuring  library  users  of 
the  continuation  of  an  important  service, 

Thank  you  f<>r  your  attention.  Our  legal  counsel.  Mr.  Brown,  will  now  dls* 
cuss  hrletly  some  of  the  legal  aspects  of  library  photocopying  and  the  propped 
amendment. 

AM KNhMKNT  TO  OocYlilOlTT  Hl-lVtST  )N   Hlt.L,  S.  13^1 

Substitute  for  section  UlS(<i)  the  following: 

(d)  The  rights  of  reproduction  ami  distribution  under  this  section  apply  to 
a  copy  of  a  work,  other  than  a  musical  work,  a  pictorial  graphic  or  sculptural 
work,  or  a  motion  picture  or  other  audiovisual  work,  made  at  the  request  of 
a  user  of  the  collections  of  the  library  or  archives,  including  a  user  who  makes 
Ids  request  through  another  library  or  archives,  hut  only  under  the  following 
conditions: 

(I)  The  library  or  archives  shall  be  entitled,  without  further  tnwsUga- 
Hon,  to  supply  a  copy  of  no  more  lhau  one  article  or  other  contribution 
to  a  copyrighted  collection  or  periodical  Issue,  or  to  supply  a  copy  or  phono- 
record  of  a  similarly  small  part  of  any  other  copyrighted  work'. 

The  library  or  archives  shall  he  entitled  to  supply  a  copy  or  phoiio- 
re'ord  of  an  entire  work,  or  of  more  than  a  relatively  small  part  of  it.  if 
the  library  or  archives  has  ilrst  determined,  on  the  basis  of  a  reasonable 
Investigation  that  a  copy  or  phoiiorecord  of  the  copyrighted  work  cannot 
rea  lily  ho  obtained  from  trade  sources. 

M)  The  library  or  n Moves  shall  attach  to  the  .opy  a  warning  that  the 
woefc  appears  fn  he  eop,wf<j/ited. 

and  renumber  section  ]ns(d)(*j)  to  make  it  ln-S(d)(4>. 


Statement  or  Piirne  ti.  Hia  wN.  Attohnkv  roit  the  Assoc  rvrinx  op  Itrsiiuuu 

Liuhauiks 

Mr.  Chairman,  members  of  the  Commitf  co,  my  name  is  Philip  15.  llrown.  I  am 
a  partner  in  the  Washington  law  linn  Con.  I.aM^ford  A:  Urown,  counsel  to  the 
As<i»clar ion  of  Research  IJhinrics.  1  appreciate  this  opportunity  to  appear  before 
you  with  the  President  ami  Kxeeiillve  1  >i rector  of  AUL  and  the  Chairman  of  its 
Copyright  Commit  h  e.  My  statement  supplements  thai  of  Dr.  McCarthy  with 
emphasis  on  reecnt  leiral  developments  rearing  on  the  status  of  library'  photo- 
copying  under  existing  law  ami  under  Use  pending  bill. 

The  major  leunl  development  on  this  subject  In  recent  years  Is,  of  course,  the 
case  William*  tf  Within*  v.  The  thrift  it  States,  landing  before  the  judges  of  the 
^  Court  of  CJaims  ful lowing  a  report  of  the  Commissioner  filed  on  February  10, 
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IP72.  The  ease  hits  been  briefed  and  argued  to  the  Court  and  is  awnlting  decision. 
The  Commissioner  held  that  the  photocopying  of  i»nt Iro  articles  from  medical 
journals  ^y  the  National  Institutes  of  iioallh  ami  Hie  National  Ml  miry  of 
Medicine  at  the  reipicst  of  doctors  ami  medical  researchers  constituted  infringe- 
ment •  »f  eop> right  and  la*  recommended  Hint  the  Court  conclude,  as  a  mutter  of 
law,  that  plaintiff  is  entitled  to  recover  reasonable  ami  entire  ooni|>onsation  far 
infringement  of  copyright,  the  amount  to  ho  determined  In  further  proceedings. 
Subject  to  the  [tending  decision  of  the  Court,  the  main  effect  of  (ho  Com- 
m  Us  loners  report  on  library  photocopying  is  twofold,  llrst  to  rule  that  such 
photocopying  as  was  involved  in  the  case  constitutes  a  violation  of  the  copy- 
right proprietor's  rights  under  IT  C.S.C.  $  1,  and,  secondly,  to  rule  that  such 
copying  is  not  protected  hy  the  doctrine  of  "fair  use.'*  If  the  Commissioner's 
report  should  l>e  adopted  hy  the  Court,  the  decision  would  constitute  the  llrst 
judicial  interpretation  of  the  1mm  Ai  t  as  it  applies  to  Miliary  photocopying  Hint  an 
interpretation  contrary  to  hoth  the  lihra lies'  understanding  of  the  meaning  of  the 
itNO  Act  and  to  the  previously  unchallenged  long  standing  photocopying  practices 
of  libraries. 

These  new  developments  underscore  the  Importance  of  the  libraries*  request 
that  Congress  adopt  a  specific  amendment  to  Section  10\S(d)  of  the  landing 
Copyright  Kcvislou  Hill  authorizing  a  library  to  make  a  single  photocopy  of  an 
entire  Journal  article  at  the  request  of  a  user  without  such  a  practice  constituting 
an  Infringement  of  copyright.  I'rlor  to  Williams  A  Wilkhin  it  could  he  argued 
that  if  libraries  Interpreted  the  \\nr,\  Act  lo  authorize  such  copying  and  could 
point  lor  sup|K>rt  to  the  fact  that  the  publishers  had  not  challenged  that  Inter- 
pretation and  had  even  participated  in  a  (rciitlciucit's  Agreement  for  a  i>criod  of 
years  which  nil  tiled  the  libraries*  practice,  there  was  no  need  to  give  the  librar- 
ies explicit  statutory  protcclhm  on  (bis  point  since  the  revision  hill  did  not  take 
away  from  libraries  any  rights  which  they  then  enjoyed  under  the  UKW  Act. 
Today,  it  is  no  longer  jh ►s^Udi'  to  assert  that  position,  and  the  libraries'  need  for 
explicit  statutory  protection  for  such  photocopying  is  Hoar. 

The  amendment  to  Section  lO.sfdt  proposed  hy  the  American  Library  As- 
sociation and  embused  by  the  Association  of.  Research  Libraries  Is  essential 
to  permit  a  library  to  make  a  copy  of  an  entire  journal  article  for  a  user.  Such 
an  amendment  would  be  fully  consistent  with  the  literal  wording  of  all  copy- 
right statutes  prior  to  1000  and  fully  consistent  with  the  interpretation  placed 
on  the  10011  Act  by  users  and  publishers  alike  for  a  period  of  GO  years. 

In  addition  to  adopting  the  specific  photocopying  amendment,  we  respectfully 
submit  that  Congress  should  also  clarify  and  endorse  the  application  of  the 
doctrine  of  fair  use  to  library  photocopying  practices.  This  is  Important  both 
bceiinse  the*  doctrine  had  not  previously  been  Judicially  applied  to  library 
ph. 't  i  copying  ami  In  cause  the  report  of  the  Commissioner  In  WiUitms  if  Wilkins, 
If  allowed  to  stand,  would  raise  serious  doubt  whether  the  doctrine  could  ever 
apply  to  library  photocopying  of  an  entire  article.  The  Commissioner  determined 
that  the  copying  involved  In  Nil  I  ami  XLM  constituted  "wholesale"  copying, 
apparently  simply  because  of  Iho  large  number  of  individual  requesters  for 
each  of  whom  the  library  made  a  copy.  The  Commissioner  also  referred  to  the 
facts  that,  on  rare  oecnsions.  the  same  requester  received  a  second  copy  at  a 
later  date  ami  that  the  library  furnished  a  copy  of  ihe  same  article  to  a  number 
of  different  requesters.  If  these  facts  constitute  "wholesale'*  copying,  sufficient 
to  deny  n  library  the  defense  of  fair  use.  it  would  appear  that  the  defense 
would  not  he  available  to  any  large  library,  such  as  any  of  the  major  research 
libraries  of  t  It  Is  country,  simply  because  Iho  total  number  of  patrons  of  each 
of  these  libraries  would  be  so  numerous  as  In  fall  within  the  Commissioner'*! 
term  "wholesale/*  and  thus  go  beyond  bis  interpretation  of  fair  use, 

In  order  to  restore  Ihe  application  of  fair  use  to  library  photocopying  c<m- 
sUtetit  with  the  intent  of  the  bills  considered  by  this  Commit  tec  over  recent 
years  it  Is  essential  that  Congress  reject  the  interpretation  given  to  fair  use 
by  »he  Commissioner  in  the  Whlittw*  it  Wilkin*  case  and  that  Congress  further 
deelaro  that  the  long-standing  practice  of  libraries  of  making  a  single  copy  of 
copyrighted  material,  including  an  entire  journal  article,  is  within  the  meaning 
of  fair  usi  in  this  hill. 

Accordingly,  there  are  two  changes  in  the  bill  which  libraries  are  requesting 
of  this  Commit  tee:  The  lirst  Is  the  specific  amendment  to  Section  ]0Sfri)  pro- 
posed by  ALA  and  ARL.  The  second  Is  chiritleathui  that  fair  use  applies  to 
the  normal  library  practice  of  making  a  single  photocopy  of  copyrighted  material, 
including  an  entire  journal  article,  for  a  user. 

We  respect  fully  submit  that  these  protections  are  essential  to  permit  libraries 
to  continue  to  serve  the  needs  of  scholars  and  to  make  appropriate  use  of  exist- 
*q  *  ehnologieul  aids  in  doing  so.  We  submit  that  there  is  no  evidence  of  damage 
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to  (»ti1i!Mn»rs  resulting  from  MiN  practice  am!  that,  in  fact,  t lie  practice  promotes 
suhscriptions  in  journals  rather  Hutu  replacing  them.  There  H  certainly  no 
ivhlenee  that  this  practice  is  ilrivhi.tr  tniUUshi-r^  out  of  business,  Mhrary  photo, 
eopyim,'  deserves  eonflnmutf  protection  from  Congress,  fn  view  of  tin*  uncertain 
slate- of  tin*  law  resulting  from  Mu*  Commissioner's  repo*  in  Williams  «{  \Y  ilk  ins, 
I  ho  statutory  protection  should  he  eh  ar  ami  certain. 

The  novil  for  clarity  and  eerhiinl.v  is  underscored  hy  flic  fact  that,  without 
Urn  protection  of  the  proposed  amendment  to  Section  thMit),  n  Hhrarlan  could 
well  he  UaMe  for  tl^  cNtchstvo  <i:iiiin«os  provided  fnr  hi  Section  ."Oi  of  tin*  hill. 
TJii'  sentence  hi  Section  oOlnodM  which  allows  the  librarian  to  prove  Hint 
"ho  believed  ami  had  reasonable  grounds  for  believing  that  the  reproduction 
was  a  fair  use  umler  Section  u>7  .  .  ."  is  rendered  virtually  mean  I  unless  hy  the 
reimrt  of  the  Commissioner  in  William*  if-  Wilkin*.  Without  the  proposal  amend- 
ment to  the  hih.  the  librarian  wouhl  undoubtedly  refuse  to  run  the  risk  of  render* 
lug  the  service  to  the  patron— to  the  great  detriment  of  research  ami  scholarship. 

Senator  McCrjxrAx.  Thank  you  very  much. 
Call  the  next  witness. 

Mr.  Hkkxxax.  Tho  next  witnesses  are  on  bohnf f  of  tho  American 
Library  Association,  Dr.  Kdmou  Ixiw. 

Fifteen  minutes  have  boon  given  to  the  American  Library  Associa- 
tion. 

Dr.  T/)w,  would  yon  identify  yourself  and  counsel  for  the  record, 
please? 

^  Dr.  I>>w.  I  nm  Kdmon  Low,  librarian  of  Xew  College  in  Sarasota, 
Flu,,  and  am  chairman  of  the  Copyright  Subcommittee  of  tho  Ameri- 
can Library  Association,  and  with  your  permission  I  have  asked  Nfr. 
North,  who  is  our  counsel  for  ALA,  to  sit  with  me  to  help  on  any  legal 
problems. 

Senator  McClv.m,ax;  Very  well. 

Dr.  Low.  In  tho  interest  V)f  saving  time,  and  because  my  statement 
duplicates  to  some  extent  what  has  boon  road,  I  thought  it  might  be 
better  for  me  jto  just  emphasize,  a  few  points  that  have  not  been  cov- 
ered and  submit  my  statement  for  the  record. 

Senator  McCi.km,ax.  Yes.  Your  statement  will  be  printed  in  full 
in  tho  record. 

Now,  yon  may  highlight  it  or  supplement  it  anyway  you  like. 

STATEMENT  OF  DR.  EDMON  LOW,  LIBRARIAN  OF  NEW  COLLEGE, 
SARASOTA,  FLA.,  AND  CHAIRMAN,  COPYRIGHT  SUBCOMMITTEE 
OF  THE  AMERICAN  LIBRARY  ASSOCIATION,  ACCOMPANIED  BY 
WILLIAM  D.  NORTH,  ESQ.,  COUNSEL 

Dr.  Low.  The  first  observation  I  bare  to  make  is  that  copyright 
is  not  a  constitutional  right.  This  is  often  not  understood,  certainly 
understood  by  attorneys,  but  often  not  by  the  public.  It  is  not  a  con- 
stitutional right.  It  is  a  statutory  right,  one  created  by  law,  and 
which  can  be  changed  by  law.  That  is,  the  rights  are  granted  by  the 
copyright  law  as  it  is  written,  so  in  revision  of  tho  copyright*  law, 
you  can  either  enlarge  these  rights  or  restrict  them  or  change  them 
m  any  way  or  abolish  them  altogether  in  your  Congress  here,  assem- 
bled. It  is  a  statutory  right. 

Consequently,  as  I  see  it,  the  problem  of  the  committee  is  to  balance 
the  need  of  protection  for  tho  copyright  owners  to  insure  them  a  rea- 
sonable return  for  their  cllorts  unci  for  their  expenses  of  publica- 
tion and  so  on.  and  at  tho  same  time,  to  protect  the  public  good  and 
the  riirht  of  the  public  for  proper  dissemination  of  publications, 
which  is  the  area  in  which  libraries  are  engaged. 
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There  is  no  collection  that  contains  nearly  all  the  materials  which 
ai\>  available,  even  our  Library  of  Congress,  probablv  the  largest 
library  in  the  world.  There  are  many  thousands  of  titles  in  the  Cnited 
States  that  are  not  in  the  library  of  Congress,  and  even  the  smallest 
libraries  often  have  titles  that  are  not  found  anywhere  else,  and  this  is 
just  for  titles  in  the  United  States,  without  considering  titles  all  over 
the  world. 

So,  in  research  it  is  very  desirable  to  have  as  free*  a  dissemination 
of  information  as  we  can,  a  listing  of  what  is  available,  both  periodical 
articles  and  monographs,  and  the  ability  to  exchange  the  information 
in  the  most  propitious  manner. 

I  happen  to  be  librarian  of  Xew  College  at  Sarasota,  Fla.  I  have 
been  director  of  a  university  librarv  for  many  years  at  one  time, 
and  then  taught  at  the  University  of  Michigan  aiid  have  retired  there, 
and  am  now  finishing  my  career. as  the  librarian  of  a  small  but  very 
line  college  down  in  Florida.  1  like  the  small  colleges.  1  think  they 
do  very  line  work,  and  my  college  is  typical  of  the  many  small  schools 
that  are  found  over  the  country.  Of  some  2,500  accredited  institutions 
of  higher  education  in  the  Cnited  States,  over  2,000  of  these  are 
smaller  schools  such  as  my  college  any]  would  correspond  somewhat 
to  Ilendrix  College  in  your  State,  Senator,  or  College  of  the  Ozarks 
at  Clarksville.  or  Cuachita  Maptist  at  Arkadelphia,  or  Jamestown 
College  in  North  Dakota,  and  also  the  community  colleges  are  small 
but  very  thriving  schools.  None  of  these  can  have  the  great  library 
collections.  So  we  have  faculty  that  need  to  keep  up  their  work  ami 
research  in  order  to  keep  up  their  quality  of  teaching,  and  these 
faculty,  among  others,  supnly  articles  for  the  journals  which  even- 
tually are  copyrighted  and  published. 

So  it  is  wry  important  to  the  smaller  library,  both  the  public  library 
which  Senator  Burdick  mentioned  and  the  smaller  college  library  to 
be  able  to  borrow  from  the  larger  binaries  as  we  borrow  at  times  from 
the  Cniversity  of  Florida  at* Gainesville  or  Ilendrix  would  borrow 
from  the  Cnivei'sity  of  Arkansas  at  Fayetteville,  or  even  sometimes 
going  more  widely  where  needed  esoteric  journals  cannot  be  found 
close  by. 

So,  it  is  extremely  important  that  we  are  able  to  continue  this 
work.  And  we  do  not  lend  much  material  because  our  libraries  are  not 
large  enough,  We  are  the  borrowing  end,  and  libraries  represented  by 
Mr.  McCarthy's  group  here,  are  the  ones  who  lend  to  us,  and  they  arc 
the  ones  that  would  be  threatened  by  the  law  if  they  went  ahead  copy- 
ing for  us. 

Inter-library  loan  increase  random  requests  and  it  is  often  not  recog- 
nized that  this  typo  of  loan  increases  the  subscriptions  often  as  well 
as  is  sometimes  represented,  although  J  have  not  had  that  experience, 
of  discontinuing  a  periodical  because  something  could  be  secured  on 
inter-library  loans, 

For  instance,  at  my  school  we  will,  if  we  borrow  as  much  as  two 
articles  from  a  periodical  during  a  year,  try  to  put  that  periodical 
on  the  subscription  list  the  next  year."  We  feel  that  if  we  never  request 
an  article  from  a  periodical,  obviou<ly  we  have  not  damaged  its  sales. 
If  we  have  just  requested  one  article  over  a  period  of  a  year,  we  have 
not  damaged  its  sales.  We  spend  every  bit  of  money*  that  we  can 
possibly  allord  for  periodical  subscriptions,  and  that*  is  true  every- 
where. Librarians  would  always  rather  have  a  periodical  in  hand  than 
^o  have  tomorrow  it. 
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So,  if  copying  were  restricted,  it  would  not  result  in  a  larger perlodb 
en  I  list  for  ns  or  for  these  other  libraries.  It  would  simply  mean  that 
we  could  not  help  in  maintaining  the  quality  of  cdueattoirand  quality 
of  teaching  and  research  that  wo  arc  now  able  to  maintain. 

The  inter-library  loan  is  one  of  two  group*  of  copying.  The  other 
is  referred  to  as  in -house  copying,  which  is  done  by  libraries,  generally, 
but  which  is  the  less  important  of  the  two  been  use  in  in-bousc  copying, 
your  material  is  there  and  available,  but  in  the  inter-library  loan,  it 
It  not.  The  material  is  not  there,  and  this  is  the  only  practical  means 
of  approaching  this. 

Wo  are  recommending  the  same  amendment  that  was  recommended 
by  the  Association  of  College  nud  Research  Libraries.  That  is,  we  wish 
to  make  a  copy  of  i.  periodical  article  where  needed,  or  a  small  portion 
of  other  copyrighted  work, 

Xow,  in  tins  we  are  not  wanting  to  go  beyond  fair  use.  The  librarians 
have  been  accused  at  different  times  of  having  fair  use  and  now  they 
want  to  go  beyond  this  and  do  something  that  is  illegal,  Wo  are  not 
wanting  to  go  beyond  fair  use.  We  are  wanting  by  this  amendment 
to  Mate  detmitely  what  fair  use  is.  That  is  so  we  can  know  and  not  bo 
subject  to  r>uits/ 

Xow,  we  do  not  think  that  there  would  be  suits  expecting  to  make  any 
monev  o\\  librarians,  because  wo  do  not  have  any,  at  least  I  have  not 
found  librarians  that  have,  but  we  could  be  subjected  to  very  harassing 
suits  since  larger  sums  of  money  can  bo  sued  for  under  statutory 
da  mages. 

So  we  would  like  to  have  the  librarian  free  of  this  threat  of  suit 
winch  he  cannot  be  under  the  fair  use  that  was  described  here  u  few 
minutes  ago,  because  he  cannot  be  sure  in  any  case  that  ho  has  a  right 
to  make  a  given  cony  until  it  has  been  determined  by  the  court. 

So  we  aiv  marching  for  this  precise  defmition  of  what  would  bo 
reasonable  fair  use. 

t  Lastly,  I  should  emphasize  that  T  am  sure  that  I  speak  for  all  libra- 
rians, that  Ave  are  law  abiding  citizens,  and  we  are  going  to  abide  by 
whatever  law  is  ultimately  passed,  both  in  letter  and  in  spirit.  So  if  a 
law  is  passed  which  is  too  restrictive  it  means  thai  we  cannot  do  our 
job-  as  well  as  we  could  otherwise.  These  are  the  points  that  nro 
included  with  one  or  two  additions  here  to  my  written  statement,  and 
I  do  appreciate  this  opportunity  to  appear  before  you  this  morning. 

Senator  MKYtxi.ax.  Dr.  Low*  you  support  the  amendment  that  is 
offered  by  Dr.. McCarthy? 

Dr.  Low.  Yes,  sir. 

I  wish  to  submit  this  amendment. 

Senator  MKYki.i-ant.  It  is  attached  to  your  statement.  It  is  already 
in  the  record. 
Dr.  ljn\\\  Yes,  sir. 

Senator  MrCi.Ki.iiAX.  One  question. 

What  you  are  saying,  as  1  understand  yon,  von  are  not  opposing 
fair  use.  You  are  seeking  a  definition  in  the  law  of  what  is  within  the 
limit*  of  fair  use. 

Dr.  Txwv.  That  is  right,  sir. 

Senator  Mc  Cu-:r.x,\.\\  Senator  Burdiefc. 

Senator  BuaucK,  Well,  I  want  to  thank  you  for  your  testimony.  T 
note  that  you  say  that  you  would  like  to  be  sure  of  where  you  are.  T 
think  that  is  the  word  you  used,  but  ns  T  listened  to  Dr.  McCarthy  and 
listened  to  you,  wc  are  in  a  very  fuzzy  a rea,  no  matter  what  Ave  do. 
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For  example,  in  your  iHn;MMlmorit ,  part  *J  of  what  Mr.  McCarthy 
presented,  let  mo  read  it  wil  h  you.  ^ 

The  library  or  nivhh  *  ^  slmll  Ik*  entitle!  to  supply  a  copy  or  phoncrceord  of  an 
emiro  work*  or  of  more  than  a  relatively  small  part  of  it. 

Well,  that  could  Ix,  a  relatively  small  part  could  bo  debatable,  but 
lets  go  beyond  that, 

If  ibo  library  or  archives  b:is  first  deter  ail  nod  on  the  basis  of  a  reasonable 
investigation  thai  a  copy  or  pUoiiorccord  uf  the  copyrighted  work  cannot  readily 
be  obtained  from  trade  sources. 

Now,  you  tell  mo  what  is  a  reasonable  investigation? 
I  >r.  Low.  1  realize  that  is  

.Senator  IUiuuck.  That  litis  the  same  failings  as  the  language  that 
you  are  complaining  about. 

Dr.  Low.  \W  ilo  not  anticipate  that  there  would  be  a  problem  in  in- 
terpreting that,  This  is  put  in  because  in  the  copyright  law,  when 
you  grant  exclusive  tight  to  the  author  to  the  copyright  proprietor, 
this  in  a  monopoly,  but  there  is  no  restriction  on  this  monopoly  as  in 
most  monopolies  that  arc  granted.  There  is  no  requirement  i'or  the 
publisher  to  keep  things  in  print.  Jf  you  grant  a  monopoly  to  a  tele- 
phone company  to  serve  in  your  city,  then  it  is  not  only  regulated, 
but  youdemaml  litem  to  give*  service /so  if  you  granted  a  franchise  for 
*2h  years,  anil  (hen  after  ii  or  o  yeai-s  it  said,  it  is  not  prolitable.  so 
we  ajv  going  to  discontinue  our  telephone  service,  but  we  will  not  give 
up  the  franchise.  Well,  then  we  would  not  put  up  with  that  for  a 
moment,  but  we  do  give  an  exclusive  right  to  the  copyright  proprietor, 
to  the  publisher  to  publish  without  any  requirement' that  he  keep  the 
book  iu  print,  mid  most  books  go  out  of  print  in  the  lirst  three  years 
after  being  printed. 

So  this  is  an  ellWt,  if  we  liml  that  it  is  not  in  print,  is  not  available 
from  the  usual  trade  sources,  because  even  if  it  is  not  in  print,  some- 
times it  is  available  through  second  hand  houses,  but  that  is  just  a 
general  search  that  maybe  they  will  have  it  and  so  on.  but  if  we  can- 
not find  it,  and  it  is  not  available  from  the  usual  publ^her,  then  we 
want  the  authority  to  make  another  copy  of  this,  if  it  is  needed. 

.Senator  Hrnnu'K.  Yes,  but  to  use  your  language,  you  want  to  be 
sure. 

Now,  T  come  in  to  gel  a  copy  of  a  particular  work,  What  do  you  have 
to  do  as  a  librarian  up  in  Wiltiston,  X,  Dak.,  again,  to  make  a  reason- 
able investigation  ? 

Do  you  have  to  make  a  lot  of  phone  calls,  write  a  lot  of  letters,  or 
what  uoyouhavo  to  do? 

Dr.  Low.  There  is  a  publication  that  is  widely  distributed — nearly 
every  library  has  it—entitled  "Hooks  in  Print,"  and  this  is  the  list  of 
books  Unit  the  publishers  have  in  print.  It  is  put  out  every  year  at  a 
given  time.  We  would  look  in  that  first,  and  if  it  is  not  listed' in  there, 
we  would  look  also  in  the  Cumulative-  Hook  Index.  Wo  would  assume* 
then,  if  it  was  not  listed  in  these,  that  it  is  not  available  in  t lie  con- 
venient trade  sources. 

Now.  this  is  an  area  here  that  we  have  been  able,  T  think,  to  come  to 
general  agreement  with  the  publishers  that  this  would  probably  be  alt' 
right.  We  have  not  come  to  any  linn  agreement,  but  we  have  ex- 
plored various  ways  of  getting  together  and  doing  away  with  our  dif- 
ferences. I  think  that  wc  could  get  some  agreement  on  reproducing 
things  that  arc  not  in  print. 
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Tlijs  ilnos  Uvuiue  mo u»  iiM|MU'lnut  in  li^ht  of  the  provision  in  Hio 
revision  bill  which  extends  the  time  of  copyright.  Now,  Hie  further 
von  extend  the  time  of  copyright .  the  larger  tlie  petventnjxe  of  material 
that  will  he  out  of  print  Imt  is  si  ill  covered  hy  copyright. 

Senator  IH  kihi  k.  Well,  theti,  you  think  this  catalog  thnt  is  put  out 
jmliciitiiij?  when  hooks  are  published,  tuul  so  forth,  wouhl  he  tidcH|imto 
\(  you  wouM  thumb  through  that  catalog  to  see  whether  or  not  it  id 
available  ? 

Dr.  Low  That,  I  think*  adequate:  yes, sir. 

Senator  iUmucK,  Kven  though  it  may  be  available  outside  of  in- 
formation in  the  catalog, 

t  J)r.  Ixnw  It  might  ho,  but  I  said,  we  might  also  chock  the  Cumula- 
tive Book  Index,  which  is  another  very  general  listing,  even  more 
general  than  the  huoks  in  print. 

Senator  IfcnmrK.  Do  small  libraries  in  small  towns  have  this 
Fervieef 

lh\  Low.  Yos,  .sir.  Practically  every  library  buys  these.  TJieso  are 
just  for  ordering  your  books,  you  see.  You  need  this  because,  if  you 
order  a  book,  you  have  to  find  out  who  publishes  it  unless  you  are  going 
to  a  dealer. 

Senator  HntmcK.  I  just  want  to  point  out  that  it  is  complex  and  it  i9 
bard  to  be  absolutely  certain  when  you  draw  a  piece  of  legislation. 

Dr.  Low.  It  is,  and  I  suppose  I  "am  overstating  it  to  say  that  the 
amendment  we  propose  would  make  it  absolutely  certain,  *Wo  think 
that  it  would  be  of  so  much  help  in  determining  where  wc  stand  that 
it  would  be  very  desirable. 

Senator  HrmnrK.  Thank  vou. 

Senator  Mc  CuxtAx.  lioth  you  and  the  publishers  are  reaching  some 
accommodation.  Have  they  agreed  to  your  amendment? 
Dr.  Low.  No,  sir,  they  have  not. 
Senator  McOf/r.r.iAx.  Well.  I  thank  you. 

f  The  prepared  statement  of  Dr.  Edmon  Low  on  behalf  of  the  Amerh 
ican  Library  Association  follows:] 

Statement  ov  Hum  ox  Low,  Chain  van*,  Coj»y  right  ScacoMMtrm:,  Am  chic  an 

Liurahy  ASSOCIATION 

I  am  Kiluion  Low,  director  of  the  Library  of  Xew  College,  Sarastota.  Florida* 
ami  chairman*  Cnpyright  Subcommittee  of  the  American  Library  Association,  a 
nonprofit.  educational  organization  founded  in  ISTrt.  lis  membership  Includes 
some  8^.000  librarians,  trustees  and  other  public-spirited  citizens  dedicated  to  the 
development  of  libraries  as  essential  factors  in  the  continued  educational,  eco- 
nomic, scientific  and  cultural  advancement  of  the  American  people.  Tiie  Asso- 
ciation I*  concerned  with  the  development  of  all  types  of  libraries — public 
libraries;  school  and  college  and  university  libraries;  medical  an<l  law  libraries 
and  other  specialized  libraries— and  with  the  problems  they  encounter,  such  as 
n  naming  relations  with  their  patrons,  ,tud  the  legal  provisions  under  which  they 
operate,  Including  copyright. 

We  are  concerned  here  today  with  the  Copyright  He  vision  Hill,  S.  1301,  and 
primarily  with  the  provisions  relating  to  photocopying  in  libraries.  This  Is  a  sub- 
ject of  great  concern  to  all  librarians  and  to  the  patrons  whom  they  serve— the 
general  user  of  the  public  library*  the  student,  the  scholar,  the  research  man.  the 
lawyer,  doctor,  minister  or  other  professional  Individual,  or  to  the  Congressman 
hinwelf,  as  ho  frequently  turns  to  our  great  Congressional  Library  for  aid  In  his 
important  work. 

Th Is  copying  may  be  roughly  divided  into  two  groups,  the  first  being  that  done 
either  by  a  member  of  a  library  staff  or  by  the  user  himself  from  material  in  the 
library  for  Immediate  use  on  the  premises  or  nearby;  the  second,  that  done  by 
one  library  for  and  at  the  request  of  another  library,  often  some  distance  away, 
^for  use  by  one  of  its  patrons  there.  The  llrst  is  often  designated  "hi-house"  copy- 
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lag,  while  the  sinmil  w  o  usually  rcfeMo  ;is  "inter-library  loan/'  The  tlrst  is  often 
only  n  convenience  lo  the  patron,  us  fur  instance  a  student  writing  a  term  paper, 
In  that  he  does  have  the  material  )a  hand  and  could  use  It  on  the  premises;  Pie 
second  U  basically  the  more  Important  In  that  the  scholar  or  other  user  docs  *ot 
liavo  the  document  tn  hand  and  therefore  it  is  his  only  practical  access  to  what 
may  he  highly  important  material  fur  information  or  research. 

It  U  now  generally  understood  that  n  single  collection  of  hooks  or  other  re- 
corded forms  of  thought  as  reprc.Hntod  hy  a  library  can  contain  only  \\  fraction  of 
the  total  amount  of  material  in  existence.  Kven  the  Library  of  Congress,  pos« 
sibly  the  largest  single  collection  of  materials  in  the  world,  does  not  have  many 
thousand.*  of  titles  which  exist  in  the  United  States,  to  say  nothing  of  those  else- 
where  in  the  world,  while  on  the  other  hand  even  a  relatively  small  library  will 
often  have  titles  not  found  anywhere  else  in  the  country,  The  location  and  cata- 
loging of  these  titles,  and  of  articles  In  journals,  ami  the  making  of  same  available 
readily  through  photocopying  or  loan— the  dissemination  of  knowledge— 1 4 
*ndlspens\iole  to  education  and  research  and  often  Involves  the  reproduction  hy 
photocopying  of  a  portion  of  a  monograph  or  n  Journal  article  protected  hy 
copyright. 

It  should  he  noted  that  copyright  is  not  nn  Inherent  right,  such  as  trial  bv 
Jury  of  one's  peers,  ft  Is  a  statutory  right— one  created  hy  law— and  may  he 
changed,  enlarged,  narrowed,  or  abolished  altogether  hy  the  Congress  here  as- 
sembled. It  Is  a  law  enacted  not  for  the  benetit  of  an  Individual  or  a  corporation 
hut  for  the  public  good  and  with  the  purpose,  as  the  Constitution  expresses  it 
"to  encourage  progress  iti  science  and  the  useful  arts.'1  Consequently,  in  consider- 
ing revision,  the  problem  becomes  one  of  providing  protection  to  the  author 
or  publisher  to  provide  reasonable  return  on  the  investment  of  time  and  money , 
and  at  the  same  time  fo  provide  for  the  widest  jK)ssib!e  access  to  and  dissemina- 
tion of  Information  to  the  public. 

At  present  I  am  Director  of  the  New  College  Mora ry  at  Sarasota,  Florida.  New 
College  Is  a  small,  hot  very  tine,  private  college  and  Us  problems  In  this  con- 
nection are  typical  of  the  two  thousand  small  and  medium-sized  colleges  through- 
out the  country.  While  our  library  is  liberally  supported  and  spends  every  cent 
it  can  afford  on  serial  subscriptions,  we  cannot  possibly  have  the  large  resources 
of  a  university  like  the  one  at  tialnesvllle  or  at  Tallahassee.  Vet  our  faculty 
members.  If  they  maintain  a  good  qualify  of  teaching  and  do  the  research  which 
4  attributes  to  it,  must  have  access  by  random  photocopying  at  times  to  the  larger 
collections  In  the  State  and  elsewhere. 

U  Is  usually  not  known  that  the  inter-library  loan  arrangement  often  encour- 
ages the  entering  of  additional  subscriptions  by  the  library  rather  than  reduc- 
ing the  number  as  is  often  charged.  It  is  a  truism  that  a  librarian  would  rather 
have  a  title  at  ha  ml  rather  than  to  have  to  borrow  even  under  the  most  con- 
venient circumstances.  Consrqnenlty,  when  the  time  comes  around  each  year  to 
consider  the  serials  list  of  subscriptions,  the  record  of  Inter  library  loans  Is 
scanned  and  titles  are  included  from  which  articles  have  been  requested  with 
some  frequency  during  the  year*  In  nnr  library  the  number  ts  two;  if  ice  have 
had  two  or  more  requests  for  articles  from  the  some  title  during  the  year,  we 
enter  a  subscription.  This  not  only  indicates  how  the  procedure  can  help  (he 
periodical  publishers  hut  also  Indicates  thai  if  only  one  article  or  none  was  copied 
from  a  title  during  a  year,  the  journal  could  not  have  been  damaged  materially 
in  the  process,  it  is  not  only  the  small  school*  which  would  softer  if  such  photo* 
copying  were  eliminated,  however:  the  scholars  at  Illinois  or  Cornell  would  also 
be  severely  put  to  it  to  continue  their  research  In  the  same  wav  and  it  is  these 
scholars  which"  nrccount  for  the  major  writing  for  the  scholarly  lour  mi  Is-.  The  jour- 
nals thcmcslves,  theicfore,  have  a  stake  in  seeing  this  procedure  continued"  In  a 
reasonable  way. 

Courts  have  long  recognized  that  some  reproduction  of  portions  of  a  copyrighted 
work  f«>r  purposes  of  criticism,  teaching,  scholarship  or  research  is  desirable  and 
this  judicial  concept,  known  as  "fair  me/'  is  Incorporated  In  Section  107  of  the 
revision  bill.  Libraries  have  operaied  all  these  years  under  this  principle  but  it 
does  lack  the  assurance  of  freedom  of  liability  from  harassing  suits  which  the 
librarian  needs  in  his  work.  This  fair  use  concept  necessarily  is  expressed  in 
general  language  in  the  hilt  so  a  librarian  will  not  bo  able  to  be  sure,  until  a 
court  decides  n  particular  case,  whether  his*  action,  undertaken  with  the  best  of 
intentions  to  aid  the  patron,  is  or  is  not  an  infringement.  Fair  use,  then,  Is  realty 
not  right  to  copy  any  given  thing,  but  only  a  defense  to  be  invoked  if  one  is  sued. 
This  threat  of  suit,  even  if  one  is  able  to  maintain* his  innocence  in  court,  is 
very  real  because  suits  are  costly  in  proportion  to  the  amount  for  which  one  Is 
sued.  This  revision  bill  provides  not  only  for  demand  for  actual  damages  but  also 
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one  can  bo  sued  fur  statutory  damages  lip  to  a  limit  of  .VAoW  fur  each  Imagined 
Infringement. 

This  thivat  ha*  how  become  Jim*  U  greater  by  the  recommendation  of  Commis- 
sioner l*avis  in  t ht>  Wtltlnms  mut  WUkins  ci)M>  now  under  appeal  hi  lln*  I'.S. 
Omrl  of  Claim*.  In  this  he  sa»  "While  It  may  be  dliuYutt  (If  not  impossible  i 
to  determine  tho  uuin)>cr  of  sales"  lost  lo  photocopying,  the  fact  remains  that  each 
photocopy  ti^*»r  N  n  }M»t I'tif  1:U  subscriber  or  nt  least  is  it  potential  source  of 
ro>nlty  Income  for  Hocused  copying.'  4  Also,  "IN-.itntllY  'iced  m>t  prove  actual 
damages  to  make  out  it*  case  for  hii'nnminent."  1  Since  any  copying  may  be 
viewed  us  poicniinl  Income,  and  since  no  actual  damages  have  to  h<  proved.' this 
recommendation  scorns  to  indicate  that  atnt  photocopying  Is  on  Infringement 
and  lhat  l  hero  Is  uo  leaner  any  fair  use  except  hi  m>hio  very  limited  Instances 
mentioned  Inter  In  tin*  report. 

In  light  of  I tn<  above,  we  feci  that  librarians  greatly  need  some  f urMior  protec- 
tion than  that  onVred  by  fair  use  in  Section  lot.  Wo  need  a  definite  statement 
In  the  taw  that  nmUtn:  n  sluifU*  r*<»i>>*  to  aid  in  leaching  ilikI  research,  ami  pm*M<'U- 
Jnrly  in  inter-library  loan,  Is  poimKsihle  ami  nut  subject  to  possible  suit  for 
this  activity  In  behalf  of  tho  public  good,  To  my  knowledge,  it  lias  not  been 
shewn  am  where  that  thi*  activiiy  N  harmful  to  the  copyright  proprietor  ami, 
u<  detailed  above,  may  ho  of  dctlulto  \\\*\\\  to  him, 

la  liirlif  of  tho  above,  wo  wish  to  request  that  tho  attached  amendment  he 
*oibslitu!cd  for  Section  10Shh  in  S.  Wo  believe  this  will  provide  the  pro- 

tect hat  needed  hy  librarians  tn  their  efforts  to  serve  their  various  tail  tiles  while 
allowing  equally  good  protection  to  I ho  owners  of  copyright. 

In  conclusion,  may  I  say  that  I  think  f  speak  for  all  librarians  that  we  intend 
to  faithfully  observe  the  precisions  of  whatever  law  is  finally  passed,  both  in 
letter  ami  Inspirit,  hot  an  unOnUy  ivMiirlhe  »nw  win  make  if  impossible  to  >erve 
the  people  of  this  country  ami  nhi  in  teaching  and  research  to  the  maximum 
o.vfenf  which  is  desirable  for  alb 

It  has  hecn  a  pleasure  t"  a i «pear  before  yon  toilny  ami  we  anpredntc  your 
Pennine  interest  hi  the  problems  which  copyright  presents  to  libraries. 


Substitute  ferscef bm  10S(<n  the  foPowimr: 

d\)  The  richts  of  reproihiitioti  ;tml  dl<lrihittton  under  this  Fret  ton  apply  to  A 
copy  tif  a  work,  other  than  a  musical  work,  a  pictorial,  jrrnphie  or  sculptural  work, 
or  a  motion  picture  <>r  other  uudlu-viMuil  work,  made  nt  the  ropiest  of  a  user  of 
the  collections  of  the  IHoary  or  nchives.  Imludini*  a  vi^er  who  makes  Ma  nnjuest 
through  another  library  or  archives,  htit  only  under  the  following  conditions: 

il)  The  library  or  archives  shall  he  cntlUetb  without  further  investigation, 
to  supply  a  copy  of  no  more  than  one  article  or  other  contribution  to  a  copy* 
righted  collection  or  periodical  Issue,  or  to  supply  a  copy  or  phono  record  of 
n  similarly  small  part  of  any  other  copyrighted  work. 

(2)  The  library  or  art  hives  shall  be  entitled  to  supply  a  copy  or  phono- 
record  of  nn  entire  work,  or  of  more  than  a  relatively  small  part  of  lb  if  the 
library  or  archives  has  Urst  determined,  on  the  basils  of  a  reasonable  tnvesM. 
pa  I  ion  that  a  copy  or  phonnreeord  of  the  copyrighted  work  cannot  readily 
he  obtained  from  trade  son  rocs, 

(3)  Tho  Hhrarly  or  archives  shall  attach  to  the  copy  a  warn! tig  that  tho 
work  appears  to  be  copyrighted, 

and  renumber  section  108(d)  (2)  to  make  it  lOSfd)  (4). 

Mr.  Bpknxav.  Tho  next  witness  is  on  Ixthnlf  of  the  Special  Libraries 
Association,  Dr.  McKcnno.  You  have  been  allocated  5  minutes. 
Senator  Mr(YKUu\\\  All  right* "Doctor,  have  n  seat* 
Do  you  have  a  statement  you  wish  to  place  in  the  record  ? 
Dr.  MrKr.xxA.  Yes.  T  fiave,  sir. 

^^r.  Jack  Kllenhergor  is  with  me.  Tie  is  chairman  of  tho  association's 
copvright  committee,  in  the  event  that  you  have  any  questions  that  I 
am  notable  to  answer. 

Senator  McCYr.Ui.iv.  All  right.  You  may  proceed  sir. 

Your  statement  will  1)0  printed  in  the  record. 

*  I'.S  Court  of  ClJtlmn.  The  William*  <f  Wilkin*  Cfi7npanu  v,  the  Vntttd  Stntc*.  Report  of 
the  Co  mm  lss  to  net  to  tho  Court,  February  16,  1072,  pp.  13-17. 


Amknumtnt  to  CorYiimn  r  Hh\'fsto.v  Him.,  VMM 
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STATEMENT  OF  BR,  FRANK  E.  MeKENNA,  EXECUTIVE  DIRECTOR, 
SPECIAL  LIBRARIES  ASSOCIATION;  ACCOMPANIED  BY  J,  S. 
ELLENBERGER,  LIBRARIAN,  COVINGTON  &  BURLING,  AND 
CHAIRMAN  OF  THE  SPECIAL  LIBRARIES  ASSOCIATION  COPY- 
RIGHT COMMITTEE 

\h\  McKrssw.  {  wish  to  present  the  position  of  t ho  Special  Librar- 
ies As>ociat ion  \\\\h  respect  to  the  | m n\  isionn  of  S.  V\\\\  they  relate 
to  library  photocopying  and  intorlihrary  loan  in  lieu  of  photocopies. 
The  policy  position  as  adopted  by  the  a>soeial ion's  hoard  of  directors 
in  ►Jumnny  i^T»>  is  one  winch  wvks  to  roach  an  intermediate  position 
of  accommodation  between  tin1  seemingly  irreconcilable-  posit  urns  of 
jmblisiiors  and  literary  authors  on  the  one  side,  and  the  positions  of 
some  parts  of  the  library  anil  educational  communities  on  the  other. 

Special  Libraries  Association,  with  S.ouo  members,  is  the  second 
largest  library,  ami  information-oriented  organization  in  the  I  "nit  oil 
States.  It  is  estimated  that  there  are  more  than  PU)00  special  libraries 
in  the  I  iiiliul  States.  The  concept  of  special  libraries  or.  in  better 
words,  specialized  lihraries  is  not  welt  known  amonp  the  trouoral 
public  or  even  in  some  segments  of  the  library  coninninily  itself.  The 
interests  ami  activities  of  specialized  libraries  are  described  briefly 
in  the  document  submitted  and  in  tic*  annexed  brochure.  SLA  is  an 
association  of  individuals  and  organizations  with  educational,  soiem 
tilic  and  technical  intercuts  in  library  and  information  science  and 
technology,  espeeially  as  these  are  applied  in  the  selection,  recording, 
retrieval,  and  clVoctivc  utilization  of  man's  knowledge  for  the  ponerni 
welfare  ami  the  advancement  of  mankind. 

Our  original  emphasis  on  special  subjects  has  been  replaced  more 
and  more  by  the  concept  of  specialized  information  services  for  a 
specialized  clientele.  The  specialized  clients  are  frequently  the  em- 
ployees of  our  parent  organizations,  Thus  the  special  library  nuiv  Ik? 
an  intermediary  between  the  actual  user  and  the  larger  research  li- 
braries as  represented  by  the  two  associations  who  have  testified  be- 
fore mo. 

SLA  is  organized  in  LC»  divisions  representing  broad  fields  of  spe- 
cialization vau<rin*£  alphabetically  from  advertising  to  uvbun  affairs. 

The  association  is  organized  in  41  regional  chapters  ranpinp  poo- 
praphically  from  Hawaii  across  the  continental  I'nitcd  States,  plus 
twnclmptvrs h\  Canada,  and  a  Kuropoau  chapter. 

Let  me  mention  here  that  the  association  is  in  its  own  ripht  a  pub- 
lisher of  three  periodicals  and  a  number  of  books  each  year.  There- 
fore, the  association  has  its  own  interests  as  a  publisher  to  conserve 
its  sales  income  and  royalty  income. 

SLA  and  its  individual  members  would  prefer  continuation  of  the 
loop- recognized  concept  that  the  preparation  of  a  single  ropy  con* 
stitntes  fair  use.  Hut  the  association  also  recognizes  Hint  there  may 
Ik*  some  validity  in  the  claims  of  publishers  of  periodicals  that  they 
may  have  some  loss  of  income  due  to  photocopy  hip  from  a  periodical 
issue  that  is  still  available  in  print.  If  the  publication  is  out  of  print, 
that  is.  if  a  publisher  ha-?  not  maintained  his  stock  in-print,  it  is  dif« 
limit  to  see  bow  there  can  be  any  lost  income. 

Further,  the  slow  delivery  demonstrated  almost  daily  by  publishers 
to  fulfill  an  order  for  a  single  iu-print  issue  is  totally  unacceptable  to 
the  needs  of  our  specialized  users  who  most  often  arc  required  to  make 
■Jr^poment  decisions,  research  decisions, 

I\LV>  20-314  -73— $ 
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Four  items  must  l>o  <'hi|>li;isi/co\  One.  totally  nnuc<v|*tiilil<\  is  flic 
concept  that  1ms  Ivcn  proposal  of  a  rentraf  n^cncy  to  determine 
whether  an  original  is  still  available  with  a  report  period  of,  say*,  21 
days.  Thn  information  needs  and  expectations  of  nuinnircment  siroVuoh 
that  delivery  in  excess  of  lil  to  IS  hours  is  incompatible  with  today  s 
ivseareli  and  management  decision  processes. 

Two,  as  a  stalling  point,  one  potential  solution  is  a  provision  for  the 
payment  of  a  per-pn^e  royalty  on  photoeopies  of  (Copyrighted  works. 
Such  an  arrangement  has  precedence  already  in  the  proposed  Copy- 
right Art  in  section  lit,  relating  to  cable  transmissions,  and  sections 
.114,  and  113,  and  110,  relating  to  sound  recordings.  A  rovalty  tribunal 
of  the  type  proposed  in  chapter  S  of  the  copyright  revision  bill,  but, 
of  course,  with  a  different  membership,  could  ussnro  that  the  pcr-pago 
rovalty  rate  is  reasonable, 

Three,  any  legislative  proposal  should  assure  that  libraries  are  not 
required  to  separately  identify  and  account  for  each  photocopy  which 
they  prepare,  or  to  determine  the  allocation  of  the  royalties,  or  to  dis- 
tribute the  royalties  for  which  they  may  be  liable  among  the  copy- 
right proprietors. 

Sir.  Brknnww  I  am  sorry,  sir.  Your  time  has  expired. 

Senator  McLYkm*an*.  We  will  extend  your  time  a  couple  of  minutes. 

Go  ahead. 

Dr.  McKkxxa.  If  payment  of  a  eents-pcr-page  charge  is  enacted, 
the  beneliciaries  of  such  charges  must  themselves  establish  the  agency 
in  an  ASCAP-stylo t  operation. 

And  four,  the  legislation  to  be  enacted  must  not  prevent  or  penalizo 
the  preparation  of  a  photocopy  for  or  by  specialized  libraries.  There 
will  be  immeasurable  damage  to  the  economy  and  the  welfare  of  the 
Nation  if  such  intent  should  be  contained  in  the  enacted  version  of  the 
bill,  or  if  such  interpretation  is  possible  after  enactment  of  the  law. 

Wo  are  grateful  for  the  opportunity  to  present  our  views  to  the 
committee. 

Senator  McCi.r.u*AN\  Thank  you  very  much. 
Any  questions,  Senator  Burdick* 
Senator  HumtCK.  Xo. 

Senator  Mt/Cr-KixA  v.  Staff  would  like  to  ask  a  question. 

Mr,  HnKNKAN.  Doctor,  do  you  support  the  amendment  that  was 
presented  to  us  earlier  this*  morning  by  the  two  other  library 
associations? 

Dr.  McKi'.xna.  Well,  I  did  not  see  the  statement  until  this  morning, 
so  I  cannot  make  a  statement  on  behalf  of  Special  Libraries 
Association. 

Senator  MoCwxlax.  I  would  suggest  you  evaluate  it  and  submit  a 
statement  regarding  it. 

Dr.  M<'Kks\\a.  I  would  be  pleased  to  do  that. 
Senator  MK'i.kixak.  Thank  yon.  gentlemen. 
[The-  prepared  statement  of  Dr.  MrKeuna  follows:] 

Sr.UKMKNr  of  Dr.  MtKknxa.  Kkkcitive  IHrkctok.  $i>kcial  Lihrauifs 

Assoi  TAtrox 

I  wish  to  present  Hie  position  of  Hie  Speebil  Libraries  Association  with  re- 
spect to  th»-  provisions  of  S.  as  they  relate  to  library  photocopying  ami 
Inter-library  P*;\n  in  \W\\  of  photocopies,  Tim  policy  position  as  adopted  by  the 
Association's  Hoard  of  Directors  in  January  1073  is  mm  which  socks  to  reach 
an  intermediate  |>osilion  of  neeominodatirm  between  Mm  seemingly  Irreconcilable 
positions  of  publishers  and  literary  authors  on  tlm  one  side,  and  the  positions 
^of  some  parts  of  the  library  and  educational  communities  on  the  other. 
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Special  Libraries  Association,  with  8,000  members,  Is  the  second  largest 
library*  and  information-oriented  organization  in  the  United  States  H  Is  esti- 
mated tliat  there  are  more  than  10.000  special  libraries  In  the  U.S.  Tlio  concept 
of  special  HbrarleK  or— In  better  words— the  concept  of  specialized  libraries  Is 
not  well  known  among  the  genera!  public  or  even  in  some  segment  of  the  lllirarv 
eommunity  itself.  The  Interests  and  activities  of  specialized  libraries  are  tie* 
scribed  briefly  in  (his  document  nml  in  the  annexed  brochure.1  SLA  is  nn  associa- 
tion of  Individual*  and  organizations  with  educational,  scientlllc  and  technical 
Interests  In  library  and  Information  science  and  technology— especially  as  these 
are  applied  in  the  selection,  recording,  retrieval  and  effective  utilization  of  man's 
knowledge  for  the  general  welfare  and  the  advancement  of  mankind. 

S|K?clal  Libraries  Association  was  organized  In  1000  to  develop  library  and 
Information  resources. for  special  segments  of  our  communities  which  were  not 
ndequately  served  by  public  libraries  or  by  libraries  in  educational  institutions. 
At  Tlrst'thc  emphasis  was  on  special  subject  coverage  la  each  special  library  as  it 
related  to  the  interests  atid  business  of  its  parent  organization,  for  exn'inpie: 
sources  of  statistical  data  for  both  corporations  and  the  agencies  of  the  national 
government  and  state  governments;  business  data  for  banks  and  investment 
firms ;  chemical  information  for  the  theu  developing  chemical  industry ;  engineer- 
ing information  for  the  emerging  complexes  of  engineering  and  construction 
companies,  etc. 

During  the  past  (VI  years— and  with  particular  growing  needs  for  rapid  in- 
formation delivery  since  World  War  II— specialized  libraries  and  information 
centers  have  been  established  in  all  segments  of  our  nation's  affairs.  They  exist 
in  for-profit  enterprises  and  not'for-prollt  organizations,  as  well  as  in  government 
agencies.  Some  are  open  to  public  use,  and  others  have  restricted  access  or  are 
part  of  a  for-profit  organization.  During  this:  period  of  accelerated  growth,  the 
original  emphasis  on  special  subjects  has  been  replaced  more  and  more  by  the 
concept  of  specialized  information  services  for  a  specialized  clientele.  An  example 
of  such  a  specialized  information  service  for  a  specialized  clientele  is  the  Legis- 
lative Inference  Service  of  the  Library  of  Congress.  Although  the  Library  of 
Congress  (as  a  whole)  is  often  called  a  "national  library;'  the  entire  Library  of 
Congress  itself  is,  perhaps,  an  outstanding  example  of  a  definition  of  service  to 
a  specialized  clientele:  The  Congress  of  the  United  States  of  America. 

The  siwinlUcd  clients  are  normally  the  employees  of  the  parent  organiza- 
tion. The  specialized  Information  services  are  based  on  the  s|)eedy  availability 
of  information,  both  for  current  projects  and  for  management  determination  of 
decisions  regarding  future  efforts  of  the  parent  organization.  To  these  ends,  the 
members  of  SLA  include  not  only  librarians,  but  also  persons  who  are  subject 
socialists— so  that  they  can  evaluate  and  screen  out  the  Irrelevant,  the  redundant 
and  the  too  often  useless  portions  of  the  voluminous  published  literature,  The 
totality  of  the  literature  includes  not  only  the  publications  of  commercial  pub* 
Ushers  of  copyrighted  books  and  periodicals,  but  also  the  avalanche  output  of 
government  agencies  (often  with  security  handling  requirements)  plus  the 
parent  organization's  own  internal  corporate  documents  (with  the  obvious  need 
to  protect  proprietary  or  competitive  information). 

As  a  parenthetical  observation,  it  should  be  noted  that  the  pioneering  work 
in  machine  iux?  fur  information  storage  ami  retrieval  (now  computerized)  took 
place  in  specialized  libraries  and  information  centers  in  the  KMO's  and  10o0*s. 
Similarly,  the  need  for  miniaturization  of  the  bulk  of  the  literature  in  micro- 
forms occurred  thru  the  intluence  of  S.L.A.'s  liaison  with  designers  and  manu- 
facturers of  microreading  equipment, 

Last,  hut  not  least,  S.LA.  pioneered  the  concept  of  information  networks- 
long  before  computers  and  other  communication  devices  had  been  developed. 
K.L.A.  has  facilitated  communications  among  its  members  through  the  Assocla* 
t ion's  unique  information  network  of  Chapters  and  Divisions.  Initiated  more 
than  GO  years  ago,  the  network  has  been  frequently  updated  in  response  to  the 
needs  of  new  informational  requirements. 

S.L.A.  is  organized  in  25  Divisions  which  represent  broad  fields  of  specializa- 
tion or  information  handling  techniques.  These  fields  range  alphabetical!*  uum 
Advertising,  Aerospace,  and  Biological  Sciences  thru  Military  Librarians,  Mu- 
seums, and  Natural  Resources,  and  on  to  Transportation,  and  Urban  Affairs. 

S.L.A,  is  also  organized  In  44  regional  Chapters  which  range  geographically 
from  Hawaii  across  the  continental  United  States  (plus  two  Chapters  in  Canada) 
and  on  to  a  Kuropenn  Chapter  (which  encompasses  geographically  all  the  non- 
Socialist  countries  of  Europe). 

*  Ann»«\.  Special  lAbrary  Sketchbook.  8.L.A.,  NY,  1072,  45  p.  Kdltora  note,  the  docu- 
Q    ?fcrrcd  tu  may  be  found  la  the  files  of  the  Committee. 
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Special  Libraries  A*<s< m-Isi l ion  in  Its  own  r\xht  Is  a  publisher  of  .1  periodicals 
and  of  nn  average  of  li  honks per  year  Therefore  tho  Association  has  Its  own  inter- 
ests tis  a  publisher  t  <»  conceive  its  sales  Income  si  ml  royalty  income.  The  As^oola* 
lion's  publications  are  needed  by  special  groups,  hut  they  are  in  such  areas  of 
special! /alien  that  commercial  publishers  (or  even  vanity  presses)  would  n«»t 
touch  llivin  because  of  rhr  small  sates  potential.  Our  subscription  llsis  range  from 
ILOOO  as  a  high  to  J  .POO  as  a  low.  Our  hook  sales  average  about  l.tHH)  copies  for 
each  title  with  a  ratine*  from  oOO  to  our  ton  category  of  '  host  sellers"  at  a  level 
of  about  ;V**Kl^hs  sold  per  title. 

Special  Llhrurhs  Association  ami  its  Individual  members  would  prof  or  con- 
tlnnatloii  of  tlio  long  reeo^nl/od  concept  that  the  preparal ion  i »T  a  single  copy 
constitutes  "fair  use/'  Tin'  Association  recognizes  that  thoro  may  ho  some  validity 
In  the  claims  of  commercial  publishers  of  periodicals  that  thoy  may  havo  some 
loss  of  income  due  to  photocopying  of  ono  article  from  a  periodical  Issue  that 
Is  still  available  imprint,  If  tho  pnhlloallon  Is  out-of-print  (that  is.  If  the  puh- 
llslior  has  not  maintained  his  stork  Jn-prlut).  it  is  dithYull  to  conceive  how  a 
photocopy  of  out-of-print  laalerlal  can  en  use  any  hiss  of  income  to  the  publisher, 

Further,  the  slow  delivery  by  publishers  to  fulfill  an  order  for  a  single  In-print 
issue  Is  totally  unacceptable  to  the  needs  of  our  specialized  u«crs  who  are  respon- 
sible for  fjist  management  decision.  There  is  Utile  ipiestlon  that  it  Is  an  admin- 
istrative Impovsihlitty  to  secure  publisher  permissions  to  permit  iutorlibn>ry 
respnietr  within  any  reastaiahle  time.  Moreover,  the  costs  and  delays  In  seeking 
sm  ti  permissions  would  he  prohlhitlvo. 

Four  Hems  miwi  be  emphasized  : 

(1)  Totally  unacceptable  is  the  concept  tln't  has  been  proposed  of  an  ngemy 
to  oVtcrmiuo  w  hoi  lor  an  original  is  still  available  with  a  report  period  of,  >ay» 
Ul  days.  The  Information  needs  and  expectations  of  management  are  such  that 
delivery  in  excess  of  *jt  to  is  hours  Is  incompatible  with  research  and  inauag<- 
incut  decision  processes. 

CM  Asa  starting  point,  one  potential  solution  is  a  provision  for  tho  pay  men  r  ni 
a  per-paue  royalty  on  photocopies  of  copyrighted  works.  SnHi  nn  arrangement  lias 
precedence  already  in  the  proposed  Copyrkht  Ae|  in  §111  (relating  to  cable 
ti -iiiisinlssbius },  S  lit  t<outaf  recordings).  S  1 1T.  ijdmnn  records h  and  SflM  doPi 
operated  phono  record  players).  A  Hoyalty  Tribunal  of  the  typo  proposed  in 
rhapb  i'  S  of  the  Copyright  Revision  Hilb  (bur  with  a  different  membership 
composition)  could  assure  that  the  per-pa^e  royalty  rate  Is  reasonable. 

(X)  Any  legislative  proposal  should  assure  Unit  libraries  are  not  required 
to  separately  idontify  and  account  for  each  ;.\  noeopy  which  they  prepare,  or 
to  determine  the  allocation  nf  tho  royalties,  or  to  distribute  the  royalties  for 
which  they  may  be  liable  among  the  ropy  right  proprietors.  If  payment  of  a 
"eonts-per-pngo"  charge  is  enacted,  the  honothlaries  of  such  charges  (that  is 
the  publishers)  must  themselves  establish  the  agency  for  the  collection  and 
for  tho  determination  of  pro  rated  payments  to  each  publisher  flu  an  AS<\\P- 
styb*  operation).  Specialized  libraries  (and  their  parent  organisations)  can 
probably  afford  an  added  "eenls-per'pfigo"  charge.  Hut  thoy  cannot  afford  tho 
added  costs  of  record  keeping  and  bookkeeping  to  issue  checks  for  small  amounts 
to  each  one  among  the  multitude  of  publishers, 

(A)  The  legislation  to  bo  enacted  must  not  prevent  or  penalize  tho  preparation 
of  a  photocopy  for  or  by  socialized  libraries— part hnlarly  those  In  for-profit  or- 
ganizations. There  will  be  immeasurable  damage  to  the  ecoomy  and  tho  welfare4 
of  the  nation  If  such  intent  Is  contained  in  tho  enacted  version  of  S.  VMM.  or  If 
such  interpretation  ts  possible  a  ftor  enactment  of  the  law. 

Tim  rapid  transmission  of  man's  knowledge—  either  to  not-for-profit  or  to  for- 
prollr  organizations— must  not  be  United  by  law. 

Special  Libraries  Association  is  grateful  to  tho  Subcommittee  for  tho  op. 
porlnuity  to  present  our  views,  The  Association  will  be  pleased  to  submit 
additional  comments  in  the  future  if  such  would  be  appropriate. 

>Fr.  Hrkvxav.  The  next  witnesses  is  Mrs.  Fetter  on  behalf  of  the 
Medical  Lihrarv  Association. 
Mrs.  Fe1ter,you  have  been  allocated  5  minutes. 

STATEMENT  OF  JACQUELINE  W.  FELTER.  DIRECTOR,  MEDICAL 
LIBRARY  CENTER  OF  NEW  YORK,  ON  BEHALF  OF  THE  MEDICAL 
LIBRARY  ASSOCIATION 


^Mrs.  Fkltrr.  I  ntn  Jacqueline  W.  Felter,  director  of  tho  Medical 
^  Tabrary  Center  of  Xcw  York,  a  cooperative  library  service  center 
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maintained  by  a  consoi fium  of  medical  school  and  hospital  libraries 
in  the  Metropolitan  New  York  area.  1  am  also  a  past  piesident  of  the 
Medical  l/ibrary  Association,  currently  a  member  of  I  ho  association's 
<  ommittee  on  Legislation,  and  l'i o*| u^nt iy  the  association V  representa- 
tive at  meet ing^ of  the  Ad  I loc  Committee  on  Copyright  Law  Wovision, 

It  is  a  privilege  to  have  I  Ik*  opportunity  to  express  the  viewpoint 
of  our  membership. 

rl'iu*  Medical  Library  Association,  founded  in  180?,  celebrated  its 
T.'ith  annicersarv  this  year.  Its  total  memher>hip  is  \\n7iJ, of  which  7St 
arc  institutional  mcmVrs  and  L7»*»ft  are  individual  voting  members. 
The  ictnuining  members  are  students  in  the  United  States  and  institu* 
i  ions  and  indiv  iduals  in  Canada  and  overseas. 

The  libraries  and  librarians  are  located  in  all  types  of  health  service 
facilities;  medical  schools,  hospitals,  research  institutes,  pharmaceu- 
tical firms,  and  medical  societies.  All  are  dedicated  to  helping  tho 
improvement  of  tho  quality  of  health  care  and  extending  it  to  every 
person  in  our  Nation. 

We  are  very  pleased  to  find  in  sections  107  find  108  of  S.  recog- 
nition of  phototvprodnetion  as  fair  use  of  copyrighted  publications 
by  libraries  under  various  conditions  and  for  various  purposes.  We 
believe,  however,  that  strict  interpretation  of  the  technical  language 
of  action  H>s(d)(l)  would  present  serious  operational  problems*  My 
remarks  pertain  especially  to  the  scientific  periodical  literature. 

Specifically,  the  bill  calls  for  determination,  prior  to  supplying  a 
copy  of  a  single  periodica!  article  to  one  individual,  that  the  article  is 
tmt  available.  ThW  provision  unfairly  places  a  heavy  burden  on  the 
uvr  and  the  librarian. 

Supplies  of  bade  issues  in  publishers*  warehouses  are  expendable, 
an  1,  often  by  the  time  a  user  lias  identified  in  an  indexing  or  abstract- 
ing service  or-  in  the  bibliography  of  another  publication  an  article 
pertinent  to  his  research  or  to  the  illness  of  one  of  his  patients,  tho 
supply  of  the  journal  issue  in  which  it  was  published  may  be  depleted. 
Then  the  user  must  canvas  the  authorized  reproducing  services  such 
us  the  reprint  dealers  and  microform  publishers,  because  the  average 
n-er  is  not  knowledgeable  about  these  sources;  the  search  often  is  a 
collaborative  enterprise  of  user  and  librarian.  If  the  librarian  has 
not  participated  in  I  be  search  for  an  unused  copy,  the  burden  of  proof 
is  on  the  user  and  the  librarian  must  decide  whether  or  not  to 

Sieo'pt  It, 

The  clerical  chore  of  determining  the  availability  of  an  unused  copy 
\v«mM  take,  at  best,  a  nnmhev  of  dstys,  vmd  move  probably  w  number  of 
v.vcUs,  thus  netting  up  a  timelag  between  the  user  and  the  published  in- 
formation he  needs.  In  the  healvh  sciences,  especially  in  the  practice 
of  patient  care,  tin- time  facto- ran  be  critical. 

Medical  educators  may  sutler  from  delay  in  obtaining  the  published 
periodical  literature,  for  many  arc  both  teacher  and  practicing  phy- 
sician, and  time  is  of  the  essence  us  they  coordinate  two  ra reel's. 

In  closing,  F  remind  you  that  health  scientists  do  not  receive  com- 
pcti-ation  for  the  journal  articles  they  write.  This  medical  literature 
is  u  ually  a  byproduct  of  research  sponsored  by  society,  Health  seien* 
li-f-  freely  e.vi'lnmyv  information  at  regiona?/naf ion.ih  international 
meet burs.  Publicat  ion  of  their  11  tiding*  is  an  extension  of  their  altruism. 

The  Federal  (lovernment  encourages  these  humanitarian  endeavors 
with  iimnts  of  funds  for  research,  including  (he  payment  of  page 
J0'  res  to  publishers  and  other  expenses  incidental  to  publishing,  In 
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addition,  journals  are  often  purchased  with  Federal  funds  in  sup- 
port of  Hlnaries. 

The  Association  of  Uesearch  Libraries  and  the  American  Library 
Association  and  others  have  proposed  to  tho  commit  tin*  nn  amendment 
to  portion  10S(d)  of  S.  lJMJL  The  lan;nui£e  sn^ivted  for  section  iOS 
(d)(1)  would  eliminate  the  costly  and  time-consuming  intcniiediete 
strjwof  determining;  the  availability  of  an  unused  co]>\\ 

Therefore,  on  InOutlf  of  lihramns  who  serve  tho  health  sciences,  I 
respectfully  request  that  the  proposed  amendment  bo  incorporated  hi 
the  bill,  S.  lotll.  As  has  l>ecn  pointed  out,  most  of  the  developed  conn* 
h  ies  of  the  world  permit  -such  "fair  use"  photocopy,  nnd  it  is  timely 
for  our  Nation  to  do  the  same. 

Thank  yon. 

Senator  McCYr,r,r.A\\  Are  the  conditions  that  you  submit  hero-  on 
pa<re  h  com  para  bio  or  identical  to  the  amendment  proposed  by  wit- 
nesses who  ha  ve  preceded  you  { 

ATI's.  I^ki.to  Yes. 

Senator  M(  CrvtXAW  They  are  identical  ? 

.Mrs.  Kki.thk.  I  believe  so,  I'm  not  quite  sure  I  understand  your 
question. 

Mr.  Biu:s*N\\N\  T  think  what  the.  chairman  is  saying,  do  you  support 
the  amendment  that  was  o  lie  rod  earlier  this  morning  by  tho  two 
libraries? 

Mrs.  Kkmt.ij.  Yes.  indeed,  and  most  heartily, 

Senator  McCuxi.ax.  Those  eoiutitious  tliat  you  speak  of  hero  tluit 
would  i>o  provided  for  certain  conditions  are  in  accord  with  tho  pro- 
posed amendments  submitted  this  morning  by  tho  other  witnesses  as 
1  understand  it? 

Mi's.  Kki-tkh.  Yes, 

We  are  particularly  concerned  with  the  technical  language  of  108 


Senator  McCi.v.max.  Alt  right. 
Senator  Burdick  ? 

Senator  lU  amcK.  Thank  you  for  your  testimony,  but  1  see  the  same 
argument  used  against  your  amendment  as  against  tho  proposed  legis- 
lation. In  vour  proposed  amendment,  as  1  said  to  the  previous  witness, 
it  is  on  tfte  bnsis  of  a  .reasonable,  investigation  that  a  copy  cannot 
readily  bo  obtained.  This  is  the  same  weakness  that  you  referred  to  in 
tho  proposed  legislation  ? 

Mi*.  FEi/mt.  1  am  speaking  particularly  of  the  scientific  periodical 
literature.  It  is  not  as  easy  to  determine. 'whether  an  unused  copy  is 
available.  As  I  pointed  out,  publishers  do  not  retain  an  inexhaustible 
supply  of  bark  issues,  and  back  issues  are  not  listed  in  books,  such  as 
Dr.  Low  mentioned.  These  are  single  issues  of  periodicals.  Therefore, 
it  is  almost  an  insurmountable  clerical  chore  to  determine  whether  an 
unused  ropy  is  available.  Kveu  a  telephone  call  does  not  help,  because 
the  publisher's  oilico  may  be  in  one  city*  whereas  his  warehouse  may 
be  many  miles  away.  There  is  a  communication  gap. 

Senator  Hi  hoick.  This  is  precisely  the  point  I  am  making.  Hut  your 
amendment  to  correct  the  situation  does  the  very  same  thing.  Lot  me 
read  it  to  yon. 

The  Hhrnry  or  archives  shall  he  entitled  to  supjrty  a  copy  or  phonm-ecrd  of  ;iit 
entire  work,  or  of  more  than  a  relatively  small  part  of  it  if  the  Uhrary  or  archives 
lias  lirsr  determined,  on  the  haul  a  of  a  reasonable  investigation,  that  a  copy  or 
phonorceord  of  the  copyrighted  work  cannot  readily  be  obtained  from  trade 
purees. 


(d)(1). 
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So  von  have  to  go  through  (he  siini1  rigmarole  uikUm-  your  own 
amendment. 

Mrs,  Fki.tkk.  We  would  in  t lie  rase  of  obtaining  a  book  or  mi  entire 
work.  However,  section  (1)  would  alleviate  our  problem  with  rc- 
spert  to  the  periodical  literature,  ami  this  is  of  prosit  concern  to  us,  be- 
cause at  least  two-thirds,  nunw  likely  three-quarters,  of  the  use  of 
medical  literature  by  physicians  and  'researchers  is  not  in  l>ook  form 
but  in  journal  fornnfor  the  reason  that  it  must  be  up  to  date. 

Senator  Huam  k.  lint  your  amendment  goes  beyond  the  one  book, 
It  says  "entitled  to  supply  a  ropy  or  phonoreeonf  of  an  entire  work 
or  of  more  than  a  relatively  small  part  of  it.v  So  von  have  got  parts 
and  totals  there,  and  you  have  to  go  through  1  fie  same  investiga- 
tion, make  a  reasonable  investigation, 

I  want  to  be  helpful,  but  I  can  see  tho  same  shortcomings  in  your 
amendment  us  there  is  in  the  legislation  you  complain  about,  or  you 
Jind  short. 

Mrs.  Fi:ui;i:.  Well,  as  far  as  the  medical  library  is  concerned,  if  item 
•J  were  omitted,  I  think  that  that  would  eoneennis  less.  It  is  item  (1) 
that  we  are  particularly  concerned  about,  because  that  applies,  as  it 
says,  to  one  article  from  a  periodical  i>st:c.  That  is  a  relatively  small 
part,  rather  than  more  than  a  relatively  small  part,  since  every  issue 
contains  a  number  of  articles. 

Senator  Pi/muck.  Well,  you  see  what  I  am  talking  about,  that  you 
have  got  some  of  the  same  short  comings  in  both,  and  you  do  not  really 
correct  it. 

Mrs.  Fr.J/ri:i;.  Well,  we  feel  thai  subitem  (1)  would  correct  the  clause. 
Senator  IU -hoick.  But  not  2  i 

Mrs.  Fki.tkk.  But  not — 2  is  not  as  >igni  Meant,  because  we  do  not 
use  the  book  materials  as  much,  and  we  certainly  would  not  copy  an 
entire  work  if  we  could  avoid  it.  because  I  think  l)r.  McCarthy  pointed 
out  it  is  \\  very  expensive  way  to  provide  the  literature. 

Senator  BruiucK.  That  leaves  ns  with  another  problem.  A  relatively 
small  part  of  it  might  be  a  collection  or  periodical  issues. 
t  Mrs.  FiXTt.u.  Well,  it  is  a  question  of  what  is  considered  as  a  rela- 
tively small  part.  People  try  to  deline  a  couple  or  a  lew.  Probably  there 
are  as  many  definitions  as  there  are  people. 

Senator  BuancK.  Thank  you. 

Senator  MVCi.kU/.\x.  Senator  Fong. 

Senator  Foxo.  Coder  vour  amendment,  yon  will  require  the  person 
whoeomes  for  that  article  to  ascertain  whether  Ihere  is  any  magazine 
existing  on  the  stands? 

Mis.  Fkltki?.  As  the  bill  is  presently  written,  it  would  bo  neces- 
sary for  us  to  do  that,  or  perhaps  to  do  it  for  him. 

Senator  Foxo.  Do  you  want  that  ? 

Mrs,  Fkltkk.  Xo;  we  did  not  want  that,  because  determining  whether 
there  is  available  an  unused  copy  of  the  journal  in  which  is  printed 
the  article  that  is  requested,  might  be  a  very  time-consuming  chore. 
And  in  the  health  sciences,  time  is  frequently  of  the  essence. 

Senator  Fono.  So  you  feel  that  it  is  an  unreasonable  burden  on  you? 

Mrs.  Fni/rKit.  I  think  it  is  an  unreasonable  burden  on  us.  1  think 
it  certainly  is  an  unreasonable  burden  on  tho  user,  who  is  generally  a 
practicing  physician. 

Senator  Foxes.  Ami  you  would  like  the  authority  to  Nsue  him  a  Xerox 
copy  without  ascertaining  whether  there  are  any-  ■ 


114 

Mis.  Kr:i,n,r;.  Tliut  is  corrirl,  A  single  copy  of  the  urtii-Io  from  the 
scientific  nuil  periodical  literature. 

Senator  I'nxo.  You  do  not  want  to  have  the  burden  of  proof  on  you 
to  sdmw  that  there  is  no  copy  existing* 

Mrs.  Kki/ikk.  Well,  certainly  not.  You  know,  no  one  likes  lo  Imvo 
the  burden  of  accenting  the  word  of  someone  without  some  evidence. 

Senator  Fono.  Tnank  yon. 

Senator  MvCmu.ax.  And  thank  you  very  much. 

Mr.  I  Inks  sax*  The  American  Chemical  Society. 

Seven  minutes  has  been  allocated  to  the  American  Chemical  Society, 

Dr.  Cairns,  could  you  identify  yourself  and  your  associates  for  tho 
record? 

STATEMENT  OF  ROBERT  W.  CAIRNS,  EXECUTIVE  DIRECTOR,  AMER- 
ICAN CHEMICAL  SOCIETY;  ACCOMPANIED  BY  RICHARD  L.  KEN- 
YON,  DIRECTOR,  PUBLIC  AFFAIRS  AND  COMMUNICATION  DIVI- 
SION; BEN  H.  WEIL,  CHAIRMAN,  ACS  COMMITTEE  ON  COPY- 
RIGHTS; STEPHEN  T>  QUIOLEY,  DEPARTMENT  OF  CHEMISTRY 
AND  PUBLIC  AFFAIRS;  AND  ARTHUR  B.  HANSON,  GENERAL 
COUNSEL 

Dr.  (\unxs.  Thank  you,  Mr.  Chairman,  for  the  privilege  of  testify- 
ing today. 

I  wish  first  to  introduce  my  compatriots  and  colleagues  here,  Mr. 
IU»n  II.  Weil,  who  is  chairman  of  the  American  Chemical  Society 
Committee  on  Copyrights.  Sitting  next  to  him  is  Arthur  H.  Hanson, 
our  ACS  general  counsel,  with  whom  yon  and  your  stall'.  I  believe,  are 
acquainted ;  Dr.  liielmrd  Kenyon,  on  iny  rijrhf,  who  is  director  of  our 
division  of  puhlic  affairs  and  communication.  Sitting  next  to  him 
is  Dr.  Stephen  T.  Quigley.  divector  of  the  department  of  public 
affairs. 

T  brought  these  gentlemen  along  to  answer  questions,  if  they  aro 
needed,  and  to  display  to  you  our  serious  concern  with  this  legislation. 

I  wish  to  read  one  paragraph  from  the  written  testimony  and  ask  for 
its  complete  introduction  into  your  record. 

Sen -l tor  M<  Cnxt.AX.  Your  prepared  statement— you  want  to  read 
from  it, sir? 

f  *r.  (\\ii!V*!.  I  just  wish  to  read  one  paragraph. 

Senator  MrCr>:u,Ax.  Very  well. 

Dr.  (1au:xs,  I  am  testifying  here  on  behalf  of  the  American  Chemical 
Society  by  authority  of  its  hoard  of  directors.  This  is  the  largest  scien- 
tific and  educational  society  in  America  and  I  believe  in  tho  world— 
I  PUinu  members,  approximately. 

We  have  a  very  large  publishing  activitv  which  aggregates  close 
to  #10  million  a  vear  and  henec  we  are  very  familiar  with  the  economics 
of  Journal  publication  and  tlie  dissemination  of  scientific  and  technical 
information,  which  is  a  verv  vitn I  link  in  the  whole,  process  of  the  de- 
velopment of  -eicnee  and  technology  in  the  world. 

Xnw,  I  -ball  rend  from  the  central  paragraph  on  page  It  of  my  state- 
ment. Tt  is  desirable  (hat  use  be  made  of  modern  technology  in  devel- 
o?»in«r  optimum  dissemination/1  We  are  certainly  strrnglv  in  favor 
of  the  mo<t  modern  methods  and  are  developing  the  most  modern 
methods  of  dissemination. 

'•This  new  technology  includes  the  use  of  modern  reprography,  but 
q  "  *  technology  inherentlv  includes  economics  the  means  of  financial  sup- 
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port  of  the  system  must  he  a  part  of  its  design,  Therefore,  photocopy- 
ing should  not  ho  allowed  under  any  circumstances  unless  an  adequate 
means  of  control  and  payment  is  simultaneously  developed  to  com- 
pensate publishers  for  their  basic  editorial  antl  composition  costs. 
Otherwise,  'fair  use'  or  library-photocopying  loopholes,  or  any  other 
exemptions  from  the  copyrijrlit  control  lor  either  prolit  or  nonprofit 
use,  will  ultimately  destroy  the  viability  of  scientific  and  technical 
publications  or  other  elements  of  into!  unit  ion  dissemination  systems.*' 

Now,  I  emphasize  that  1  am  speaking  with  regard  to  scientific  and 
technical  publications.  In  the  chemical  field,  for  example,  there  are  a 
total  of  -400,000  manuscripts  per  year  which  are  authored  and  printed 
ultimately,  after  due  editing,  in  journals.  There  are  approximately 
10,000  journals  which  impinge  on  the  chemical  field.  That  means  that, 
in  the  full  field  of  science,  there  are  perhaps  live  times  as  many  journal 
articles  and  publishing  societies,  it  is  a  very  large  group,  and  it  is 
very  vital  in  the  dissemination  Held. 

We  have  under  our  general  guidance  and  responsibility  the  Chemi- 
cal Abstracts  service,  which  publishes  40.000  pages  of  abstracts  and 
indices  each  year  and  is>ues  this  to  all  of  the  libraries,  to  all  the  scien- 
tists and  engineer.  This  forms  a  vital  link  in  dissemination. 

Wo  publish,  in  addition,  separate  journals  that  are  issued  approxi- 
mately biweekly,  which  are  'Jo  in  number,  and  which  aggregate  about 
40.0(H)  pages  a  year,  and  whwh  go  to  IMUiOO  subscribers. 

Only  t  percent  of  the  worlds  literature  is  published  in  this  form 
by  the  ACS.  However,  we  feel  that  this  is  of  outstanding  quality  and 
rcpivsents  the  work  of  Xohcl  prize  winners  and  other  to})  scientists 
and  engineers  throughout  the  world.  This  is  a  vital  link  in  the  progress 
of  science  and  technology. 

Kach  worker  writes  reports  and  submits  them  to  the  journals.  The 
editorial  boards  carefully  screen  and  select  them,  edit  them,  and  bring 
thorn  into  the  line  of  quality  of  the  journals  they  represent.  The  Amer- 
ican Chemical  Society  assures  the  quality  through  peer  analysis  of 
the  material  submitted  to  the  journals.  All  of  science  and  technology 
tests  on  this  communication  link.  It  is  essential  to  both  research  and 
education. 

The  tirst  copy  of  each  journal.'  counting  alt  20.  costs  the  society 
&t  million  a  year.  That  is  the  first  ropy  onlv.  The  overrun,  or  addi- 
tional printout  costs,  amomf  to  about  £1  million  a  year.  Somehow,  we 
must  recover  both  types  of  costs.  Obviously,  the  collection,  editing, 
format iug,  and  composition  of  the  journals  has  to  be  paid  for  by 
someone. 

Today,  it  is  paid  for  largely  bv  subscribers.  Even  if  libraries  are  to 
take  over  ^  ith  their  Xerox  machines  the  entire  publishing,  it  will  be 
necessary  for  someone  to  compensate  the  publishers  for  the  collection 
mid  editing  ami  composition  of  the  material  which  they  copv.  Other- 
wise, there  will  he  nothing  to  ropy. 

The  cost  figures- -if  they  are  stated  in  terms  of  per  page  and  per 
copy  are  in  pennies:  somewhere  in  the  realm  of  1  cent  to  10  cents 
a  page  is  what  it  msts  to  create  the  editorial  content.  Hut,  of  course, 
if  yon  have  lO.ono  nages  and  lO.non  copies,  yon  come  up  to  100  mil- 
lion cents,  or  $1  million,  So  »t  is  quite  obvious  that  pounce  nor  p?^  o 
can  add  up  to  very  substantia!  amounts  of  money.  And  this  is  why 
I  nm  talking  to  yon  now  as  T  nin. 

The  first  cony  cost  must  I  jo  collected  if  lournals  are  to  c\s*t.  Journals 
essential  because  cf  the  quality  angle  and  the  admission  to  the 
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world's  literatim*  through  peer  review  and  analysis  ami  rdithur.  U  is 
essential;  otherwise,  wc  would  have  an  uusorted  pile  of  millions  of 
manuscripts  a  your,  ami  who  is  going  to  do  anything  to  Ihcnu  in  terms 
of  intellectual  analysis,  if  the  publishing  societies  do  not  perforin  and 
rsiimot  perform  their  tusks  under  the  law  and  protect  the  results, 
which  are  the  content  of  the  cornea  of  the  journals  which  they  submit  i 
t  Xext  month  I  tun  going  to  Kussui.  I  am  going  to  talk  about  copy- 
rights. Last  May,  the  Russians  decided  to  join  in  the  Ocueva  Copy- 
rurht  Convent  ion,  as  yon  know.  They  came  to  the  publishing  societies 
of  the  Cnited  States  and  Canada  and  other  places,  to  my  knowledge, 
proposing  that  they  enter  into  copyright-  licensing  agreements  for  our 
publications.  Thev  have  been  admitting  that  they  have  copied  for 
many  years— multiple  copies,  not  single  copies— multiple  copies  are 
-simply  multiple  copies  of  single  copies. 

'I  hey  have  heen  publishing  and  republishing  our  materia!  in  Chemi- 
cal Abstracts,  and  now  they  come  to  us  and  ask  for  licensing  considera- 
tions. And  we  am  ready  to  answer  thorn. 

Tim  Grange  thing  Is  that  in  our  own  country,  we  have  not  been 
approached  by  anyone  about  copyrights,  in  spite  of  the  tremendous 
amount  of  copying  that  is  taking  place.  Now,  it  is  rather  strange  if 
I  go  to  Russia  to  negotiate  something  that  wc  cannot  even  deal  with 
lie  re. 

I  think  wc  can  deal  here.  I  think  wo  can  negotiate  properly  if  the 
law  protects  our  property  correctly. 

I  think,  then,  in  closing,  all  I  would  like  to  say  is  that  we  are.  in 
favor  of  this  dissemination  of  information,  Wc  spend  millions  of 
dollar*  a  year  on  it.  The  libraries  arc  some  of  our  best  customers. 
Hut  I  think  if  they  arc  going  to  copy  and  join  in  the  supplementary 
publishing , scheme  that  they  should  help  to  pay  for  the  initial  costs 
of  collecting  journals  and  'the  content  that  they  represent. 

Thank  you  for  your  time. 

Senator  McCuxlax.  Now,  what  journals  do  you  have  there  that 
you  are  using  as  an  illustration? 

Dr.  Cairxs.  The  Journal  of  the  American  Chemical  Society  which 
is  a  broad  coverage  journal  of  all  of  the  elements  of  subdiseiplines  of 
chemistry. 

I  have  in  addition,  Chemistry,  which  deals  with  that  particular 
branch. 

Senator  McO.Ki.iiAX.  Lot  s  just  take  one  of  thtm  for  an  illustration; 
the  Ib-st  one. 

Dr.  Caikxs.  The  Journal  of  tho  American  Chemical  Society  is  the 
major  journal. 

Senator  McClem*\x.  t low  often  is  that  published? 
Dr.  Guns'*  TCvcry  2  weeks. 

Senator  McClem,ax.  How  many  subscribers  do  you  have? 
Dr.  Caiisvs.  I  will  nsl:  Dr.  Kcnyon. 
Dr.  Kk.vyox.  Between  1(5.000  and  17,000. 
Senator  McCt.KrxAX,  I  beg  vour  pardon  ? 
Dr,  Kkxvox,  Hchvcou  10,000  and  17,000. 
Senator  MrCr,Ki,t.AX,  Between  10,00  and  17,000. 
Are,  the  subscriptions  adequate  to  pay  for  tho  cost  of  publication 
ami  distribution? 

Dr.  Caikxs.  At  present,  there  is  a  close  balance  on  the  economics  of 
journal  publication.  Wo  derive  about  half  of  our  costs  directly  from 
q  subscribers. 
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1  would  guess  in  the  rase  of  the  Journal  of  the  American  Chemical 
Sociel  v— because  it  is  highly  academic  unci  has  no  advertising—  i!u*t 
it  would  ho  about  two-thirds! 

Senator  MlCw:ixan\  What  I  am  trying  lo  got  at — how  is  it  financed 
now  ? 

1  lave  you  licen  able  to  finance  it  ? 

|)r.  O.mhxs,  We  finance  by  subscription,  bv  pajL?c  charges.  In  some 
of  the  technology  publications,  wo  navo  advertising.  And  we  just 
balance  the budget.  It  is  very  dillicult. 

Senator  MvCuuxan,  Now,  talking  about  balancing  the  budget,  us* 
sinning  an  article  that  you  publish  in  there  it  constitutes  a  page.  It 
occupies  one  page  in  your  journal,  I  low  do  you  arrive  at,  and  what 
would  you  undertake" to  nay  would  be  a  fair  charge  of  a  copyright 
foe  for  the  copying  of  one* page  that  a  library  might  want  to  copy 
and  give  to  a  patron? 

1  >r.  Caihns.  A  single  page  would  be  pennies  per  page,  somewhere— 

Senator  McCi.fu.an.  Would  be  what  ? 

1  >r.  Cauins.  Pennies  per  page. 

Senator  Mi  (Ykllan,  A  penny  per  page? 

1  )r.  Caiiin's*  Several  cents  a  page* 

Senator  Mc(Ykm,an.  Several  cents  a  page. 

How  do  vou  arrive,  at  it?  How  would  a  librarian  know  how  much 
to  eolhet ! 

Dr.  (\uuxs.  I  think  we  should  luive  something  approaching  a  uni- 
form charge  or  a  uniform  yet  of  charges  fur  various  journals.  Each 
journal  in  science  and  technology  carries  a  distinguishing  mark,  a 
codem  which  is  a  sixdettcr  term,  Which  characterizes  that  journal.  It 
would  be  easy  enough  to  group  these  journals  under  their  codeus  at  a 
specific  price  of  a  certain  number  of  cents  per  paije.  Somewhere  be- 
tween 1  cent  and  10  cents,  T  assume,  would  probably  genera  lo  enough 
money  to  take  care  of  their  share  of  the  composition  costs  of  tho 
material  being  copied. 

Senator  Mi'Cr.KMJtY.  Alt  right. 

We  have  another  book  in  (he  library,  a  book  of  poems, -that  has 
been  copyrighted.  Somebody  wants  to  copy  that  poem. 

How  would  yon  arrive  at  what  would  be  a  fair  compensation  or 
copyright  fee  for  that  i 

It  is  live  verses,  but  it  is  on  one  page  of  a  small  book. 

Would  you  make  any  differentiation  between  that  poem  and  a 
scientific  article  t 

l>r.  (  aikns.  1  have  lo  confine  my  testimony  to  scientific  and  techni- 
cal communication. 

Senator  McOi.kuw,  All  right,  I  will  point  out,  though,  to  you 
th«i  problems  that  we  have.  We  are  trying  to  legislate  on  every  par- 
(H'niar  kind  of  journal  and  every  particular  kind  of  publication  rind 
information  that  may  be  copyrighted. 

Dr.  ( '.miens,  I  do  not  envy  you  that  problem,  but  I  do  not  think  I 
w  Aiii  to  try  to  answer  for  you, 

Senator  Mr(  Ykixax.  We  need  some  help,  do  you  not  see  ? 

Dr.  (..  AiifNs,  We  will  help  you  on  scientific  and  technological  publi- 
cations, because  that  is  something  that  we  know. 

Senator  Mr(  Ykixan.  Thank  you  very  mucin 

All  right. Senator  Hurdiek. 

Senator  Hvicdick.  Just  a  minute.  I  want  to  get  your  position  this 
*  £  ^ing  as  clearly  as  1  can.  I  do  it  Us  e.\umple. 
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]  am  pmijir  l>:u  k  (o  Willbton  Ili^li  School  njjain.  Suppose  n  senior 
is  lining  a  paper  on  chemistry  and  he  pu's  to  the  library  in  WillUtmu 
ami  he  linos  a  ropy  of  your  journal*  ami  ho  wants  to  tutio  it  home  and 
typo.  it.  Ho  wants  unepajre. 

Is  it  your  contention  this  morning  that,  unices  lie  pays  for  it*  he 
should  not  have  it  i 

Dr.  C.muns,  This  would  seem  to  me,  perhaps,  to  coiuo  pretty  close 
to  a  very  limited  fair  use,  hut  my  contention  is  that  if  there  is  a  change 
in  ownership  invoked  in  (ho  transfer  of  copied  material  that,  there- 
by, there  has  to  he  some  accounting.  Since  it  is  on\y  a  matter  of  a  few 
rents,  I  think  it  would  not  stand  in  the  way  in  the  process  of  eom- 
tnuuieation  in  this  particular  instance. 

Senator  Bnam  K.  Vour  answer,  then,  is  yes.  You  would  not  let 
him  have  if  until  he  paid  for  it, 

I  >r.  (\\mxs.  Ves. 

Mr.  Wr.n,.  I  would  like  to  speak  to  this. 

The  mechanisms  by  which  thc>e  pennies  per  page  could  he  cob 
IccIimI  urc  several  fold.  One  of  them  that  wc  have  heard  nhout  in 
the  Special  Libraries  Association  was  the  idea  of  a  royalties  trihunal, 
which  in  tut  u  would,  through  the  various  collect  ion  mechanisms  and 
various  distribution  mechanisms  distribute  the  few  cents  per  pane  in 
the  a^ririvirale  to  the  owners  of  the  copyright.  The  lihrary  clime,  of 
recording  couhl  perhaps  he  done  mechanically.  It  could  he  done  by 
sampling.  There  are  inativ  techniques.  So  that  the  students  involved, 
while  he  initfht,  indeed,  have  to  nay  a  few  cents,  or  he  mi^ht  not 
have  to  pay  a  few  cents,  depending  on  how  that  lihrary  chose  to 
operate.  The  mechanisms  for  collection  and  payment  would  not  need 
to  he  donors. 

Senator  HriroirK,  Well,  I  gather  from  your  testimony  that  you 
would  not  permit  the  younjx  man  to  have  tliis  material  without  pay- 
ing for  it. 

Now,  to  jLret  to  the  next  question.  h\  the  libraries  across  the  count  r\% 
in  my  sort  of  country,  yon  could  not  possibly  set  up  a  mechanism 
for  distributing  the  nmnev,  Suppose  you  <ret  this  one  page  out  of  this 
book  and  pay  rents  for  it.  Why,  the  postage  to  <*ive  von  that  cents 
by  mail  would  be  more  than  that,  And  to  keep  a  running  account  and 
to  be  keeping  books  would  he  impossible  for  small  libraries. 

The  question  is.  either  he  i^els  it  or  he  does  not  got  it.  It  is  a  prac- 
tical matter. 

Mr.  Wi  n-,  Xo,  There  are  mechanisms.  Ktjrht  now,  that  student  if 
he  wishes  to  use  a  machine  for  himself  drops  into  it  a  dime  or  a 
quarter.  So  thai  the  collection  mrchani-jn  couhl  he  part  of  that  dhno 
or  quarter  which  he  puts  in.  How  that  money  is  distributed  ritlht 
How  -  most  of  it  goes  to  the  vendor  who  supplies  the  machine. 

Hut  there  are  methods  that  1  mentioned — sampling;  the  Coden 
that  was  mentioned  thai  would  identify  the  journal  is  a  method,  also 
which  couhl  he  electronically  counted  by  the  machine  at  the  time  of 
copy.  The  student  would  not  need  to  be  bothered.  Ixight  now,  he  mu-t 
dron  :i  done  or  a  quarter  into  the  machine. 

Senator  Bnaiu  w.  Von  mean  to  say  that  the  library  at  WilUston  has 
elect  routes,  has  jrnt  money  for  shift  like  that  ? 

I  >i\  (\\in\s.  May  1  ask  Counsel  to  answer? 

Mr.  IIaxmi.y.  Senator,  believe  it  or  not,  il  does.  And  if  it  dors  not, 
it  should  have.  T  would  surest  to  yon  that,  obviously*  in  any  approach 
*o  this,  you  have  to  use  common  sense  and  practicality. 
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Senator  Hurmck.  That  is  right. 

Mr,  Hanson,  Tim  American  Chemical  Society  is  not  interested — 
and  I  do  not  believe  any  other  publisher  is— in  picking  up  the  singlo 
]»atre  tlmt  a  student  is  going  to  use.  Hui  remember,  your  premise  was 
that  ho  was  going  to  take  this  out  anil  ropy  it  himself  at  home. 

Senator  HuitmcK,  No,  no. 

Mr,  Hanson.  If  lie  sat  down  in  the  library  ami  wanted  to  take  what- 
ever notes  he  wanted  to  out  of  that  page,  that  is  obviously  a  fair  use 
tinder  the  settled  law  of  the  land. 

I  would  suggest  that  what  we  are  speaking  to  here  is  the  praeliee  that 
has  arisen  in  the  last  few  years  of  heavy  copying  by  certain  major 
metropolitan  libraries,  for  the  most  part,  which  have  made  inroads 
into  the  publisher's  ability  to  meet  his  costs,  to  make  Ids  material  avail- 
able. And  1  think  this  s  really  the  problem  that  the  committee  must 
addre<s. 

Senator  HrnoiCK.  T  understand  the  problem. 

Ibit  in  my  hypothetical  question,  ]  did  not  have  the  young  man  tak- 
ing I  he  periodical  out,  I  had  him  take  the  photostatic  part  home, 

Mr.  Cairn*,  There  are  other  ways  to  meet  your  question  other  than 
an  educational  exemption,  which  I  believe  you  were  speaking  to.  1  do 
not  "believe  that  we  can  have  or  alVord  an  educational  exemption,  be- 
cause we,  in  producing  journals,  are  an  essential  link  in  the  educational 
process.  Therefore,  we  must  have  some  means  of  recovery. 

It  might  be  through  licensing  through  the  library  to  allow  them 
to  do  f h is  practice  that  you  described,  and  it  wotdd  be  at  their  behest. 
And  this,  as  a  matter  of  fact,  was  at  issue  in  the  Williams  and  Wilkins 
ca<e,  of  which  we  are  a  party  in  having  submitted  an  amicus  curiae 
brief.  We  are  normally  on  the  side  of  education  and  science,  because 
tin*  k  on  r  charter. 

We  are  also  interested  in  preserving  the  function  of  continued  dis- 
scminatioif  of  scientific  and  chemical  information, so  wc  must  come  to 
a  practical  determination,  just  as  yon  people  must. 

Senator  MKYki.lan.  Let  your  brief  that  you  submitted  be  filed  and 
be  marked  as  nil  exhibit  to  your  testimony.  Or  would  you  like  to  havo 
it  printed  in  the  record? 

Dr,  Cairns.  Yes,  we  have  submitted  the  full  testimony  for  the  record, 
and  we  also  would  nsk  the  privilege,  if  you  are  agreeable,  to  let  other 
scientific  societies  rubmit  statements  for  the  written  record  in  the  pe- 
riod of  time  to  August  10. 

Senator  Mr  CYkllan.  That  is  agreeable.  They  may  do  so. 

Senator  Fong? 

Senator  Fono,  Are  the  articles  in  your  magazine  originally  written 
by  your  people  ? 

l>r,  Caikxs,  These  are  articles  that  are  originally  written  by  seien- 
ti>r>  and  engineers  throughout  the  world. 
Senator  Fono.  For  your  magazine  ? 

Dr,  Caikns.  Xo,  They  are  written  in  the  first  instance  to  record  the 
work-  of  the  ivientisia  and  engineer.*.  They  are  submitted  for  acccpf- 
p. is*  e  or  rejection,  or  editing  bv  the  editors  of  our  prospective  periodi- 
cals, and  they  mayor  may  not  be  accepted. 

Senator  Fono.  Do  you  pay  them  fortius? 

Dr.  Caikxs.  We  do  not.  As  a  matter  of  fact,  in  most  of  the  scholarly 
journals  of  which  I  have  spoken,  there  is  a  system  of  page  charges,  in 
which  the  author  pays  up  to  $r»0  a  page  to  help  absorb  the  cost  of  pnb- 
*q  Mon.  And  this  is  recognized  as  *i  policy  by  the  U.S.  Government, 
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as  enunciated  by  the  Federal  Council  on  Science  and  Technology,  I 
think,  about  I0i;;i,  that  all  these  Federal  grants  ran  he  used  for  the 
purpose  of  these  ialiar^*rs — payment  of  page  charges— on  their  scientilic 
works  into  nonprofit  journals* 
Senator  Fn\u.  So  actually,  yon  have  not  paid  for  the  article  J 
Dr.  Caiuns,  Wo  have  not  paid  anything  for  tin*  article*  In  fact,  wc 
usually get  a  page  charge  tor  publishing. 

Senator  Foxo.  Y<s,  a?ul  lie  pays  you  for  it,  certainly — for  the 
publication? 

Dr.  (\\i)!.\s,  pays  page  chains  at  a  rate  of  a  ]>a<LTo  for  tin* 
scholarly  journals. 

Senator  Fo\o.  You  suy*  since  you  publish  it,  the  man  who  copies 
that  should  pay  vou  or  pay  him  i 

Dr.  Caiuxs.  I'hct  mauVho  publishes  -  -who  rreopies— our  publica- 
tion should  pay  us  so  (lm(  we  ran  be  compensated  for  the  cost*  of 
creatim*  the  lirst  copy,  before  the  overrun  cost  of  thousands  of  copies, 
which  we  also  have. 

Senator  Foxu.  So.  Mien,  yuii  would  cuter  into  an  agreement  with  the 
vi  i tt  i"  it f  the  article. 

Dr.  (\\ii:xs,  The  writer  of  the  article  invariably  puts  the  copyright 
with  the  American  Chemical  Society, 

Seivat  or  Foxo.  1  see. 

Xo\\\  would  you  consider  an  exemption ?,  Say.  a  little  boy  who  take* 
the  book  home  and  copies,  say,  two  or  three  pages  of  it.  or  he  makes 
two  or  three  xerox  copies.  WonUl  vow  exempt  such  a  chihl  fvom  paying 
an  vice? 

t)r»  (\wuns.  "No,  the  exemptions  that  yo\i  exemplify  by  this  par- 
ticular ease  would  represent  the  educational  exemption,  ami  the  edu- 
eat  ional  process  is  a  part  of  what  we  contribute  to  in  our  dissemination 
of  scientific  and  technical  literature.  Wc  are  a  part  of  the  educational 
process  ami  if  we  are  to  continue  to  exist,  we  must  be  compensated  the 
way  anyone  else  does. 
Senator  Font..  So  you  think  that  this  little  boy  should  nay  for  that  i 
Dr.  Caiuns.  JIc  must*  if  we  are  not  to  have 'a  general  educational 
exemption. 

Senator  Foxo.  Now.  who  is  going  to  do  the  collecting  ? 

Dr.  Cavuns.  I  would  say  that  tin  person  who  is  in  the  control  point 
in  this  case  would  probably  be  the  librarian. 

Senator  Foxo.  How  would  she  know  i 

Dr.  Cai:?ns.  Their  Xerox  machine  is  usually  indoors. 

Senator  Foxo.  1  f  he  took  the  book  home,  how  would  she  know? 

Dr.  Cw/.\ys.  1  do  not  think  she  would  if  ho.  took  flic  book  home.  It 
would  be  a  little  dbVicult  to  police.  But  that  does  not  excuse  not  having 
n  law  to  say  that  this  is  not  lcga). 

Senator  Foxo,  So,  if  he  asks  the  librarian  to  Xerox  the  copy,  then 
you  waul  the  librarian  to  collect  the  money? 

1  >v.  (\\mxs.  I  see  no  other  rational  way  to  do  this. 

Senator  Foxo.  Suppose  in  1  month  there  is  only  one  page  that  is 
copied,  and  you  charge  only  cents  for  that  copying.  You  expect  the 
librarian  to  put  all  her  time  (o  collect  that  money  for  you  and  semi  it 
back  to  you  ? 

Dr.  ( \\n;xs.  Xo.  T  would  say  that  we  would  only  be  interested  in  sub- 
stantial payments,  and  there*  might  be  a  clause  which  would  rule  out 
anything  bdow  $L  or  $10.  Wc  are  talking  here  in  terms  of  millions  of 
dollars. w 
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Senator  Fono.  This  is  what  1  am  asking  where  is  the  exemption f 
Would  yon  say  that  wo  charge  those  who  make  a  profit  out  of  it,  and 
wo  do  not  charge  those  who  do  not  make  a  profit  of  it  j  Where  is  the 
exempt  ion  ? 

Dr.  Cairx*.  There  is  no  profit  here.  This  is  only  compensation  for 
costs  that  are  incurred  in  ereat  ing  the  journal. 

Senator  Fono.  You  say  many  of  these  are  metropolitan  libraries i 

Dr.  Cmuns.  Thev  have  photocopying  devices,  yes. 

Senator  Fono.  And  thev  have  photocopying  'devices  and  they  print 
thousands  of  copies  and  disseminate  it.  And  these  are  the  people  voii 
wa  nt  to  stop  i 

Dr.  Caikns.  AO,  l  *Ao  not  want  to  stop  them,  I  wish  it  to  continue. 
Senator  Fono.  Stop  them  from  copying  without  paying  j 
Dr.  C.mkns,  1  wish  to  receive  enough  compensation  so  that,  in  pro- 
portion to  the  total  number  of  copies  circulated,  that  these  Xerox  copies 
carry  their  share  of  the  composition  costs. 

(  Senator  Fono.  These  people — these  Xerox  copies  of  your  publica- 
tions—are they  making  ft  profit? 

Dr.  Caikns.  1  do  not  think  the  concept  of  profit  is  applicable  here, 
because  I  hey  are,  in  the  first  place,  nonprofit  organizations.  Hut  that 
does  not  save  the.  American  Chemical  Society,  which  is  a  nonprofit 
organization,  from  going  broke  if  all  of  our  works  are  copied. 

Senator  Fono,  We  tire  trying  to  get  at  the  facts.  We  do  not  know  the 
facts.  We  are  asking  you  as  to  whether  they — are  they  making  a  profit, 
or  are  I  hey  not  making  a  profit  i 

Dr.  (\\ifixs.  No. 

Senator  Font..  So  most  of  the  people  who  copy  your  works  do  not 
make  a  profit.  Is  that  correct  i 
Dr.  ( \\inxs.  That  is  rorrert. 

Senator  Foxu,  So  you  say  that  these  people  who  copy  your  works 
should  pay  for  theiu  ! 

Dr.  (\uifXs,  They  should  pay  the  portion  of  the  composition  costs 
which  their  copying  represents,  in  terms  of  that  number  of  copies  to 
the  total  lunnherof  copies. 

Senator  Fonc  Then -yon  would  not  cvempt  any  part  of  it  at  all? 

Dr.  C.wnxs.  That  would  he  uhout  right,  with  the  possible)  exception 
of  I  be  subscriber  making  copies  for  his  own  use  for  convenience. 

Senator  Foxo,  Thank  sou, sir. 

Senator  MrCiaxuw.  'Thank  you  very  mueh. 

.Mr.  Kunvon.  May  I  enter  a  simple  factual  correction?  You  asked 
the  subscription  circulation  of  the  Journal  of  the  American  Chemical 
Soeieiy.  i  stated  it  was  between  1<>,W0  and  17JHH).  That  was  true  last 
year. 

The  circulation  on  journals  is  falling,  and  ns  of  June  oO,  107*^,  it 
wtull.T'JW. 
Senator  Mr(Y»;i,u\.  Very  well. 
I  only  wanted  to  use  that  as  an  illustration. 
Dr.  Kkxyox.  Well.  I  did  not  want  an  inaccuracy  in  the  record, 
|. The  prepared  statement  of  Dr.  Robert-  W.  Cairns  follows;] 

SiAiKMr.Nr  er  Int.  It<>!in;r  W.  Kxk!Tiivk  Ihnixtok, 

AMKJUC.W    ('JTlMKAr.   S't»<  fKTY 

Mr,  ('lufru.nfi  i\m]  muolM  rs  iA'  I  In*  Suhcennuil  tee :  My  \r\u\v  U  Hubert  \V. 
•  Vim*,  i  ;>ei  t\w  Kxemtlve  lUreelnr  nf  tlic  American  Ctic*m<-,rl  Society  mid,  with 
llic  ::itOiM;'Jy.?ri;nn  i»f  its  Hoard  of  I  Krcctnt-s.  I  aj'I^ar  heftnv  yen  ttnlxy  to  tirorfviit 
''^J*    'h  t\ \  si.m  ue*?U.  I  h:i\v  s'|eiU  '.17  years  ii;  Industry  and  retired  as  Vice 
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President  oC  Hercules  tJiiorpnrufcd  on  July  K  li>71  to  iu*ct-i»t  Iho  position  of 
lK'|»nry  Assistant  Sir  rotary  of  l'i  mnatT*  i»  for  Science  ami  Technology,  1  resigned 
fr«»m  that  position  on  Uocembor  I,  1 1>T^,  on  acceptance  of  my  present  appoint- 
ment. Accompanying  iiuk  today  aro  Mr,  Uichard  L  Kenyon,  I Kmtor  of  tin*  Public 
AlYairsand  Communication  hlvislou,  Mr,  Wen  11,  Writ,  Chairman  of  the  Society's 
Committee  on  Cnyprtghts,  am!  Dr.  Stephen  'I'.  IJuigley  of  1  ho  Department  of 
Chemistry  ami  rubllc  Affairs  of  the  Amorhan  Chemical  Society,  arttl  Arthur 
15,  Hanson,  thMicrul  Counsel  of  tin*  Sootely. 

We  appreciate  being  given  this  npport unity  to  comment  on  Iho  coital u  feature* 
of  iho  Copj  right  llovtshm  Hill.  S,  blOl,  The  issues  addressed  hy  this  legislation 
aro  both  fundamental  to  iho  formulation  of  national  science  policy,  and  of  vllnl 
sigultlcutice  with  respect  to  the  ahllily  of  our  society  to  resolve  niany  of  the 
jn'oblems  which  confront  It.  These  jssuos  have  heen  under  discussion  for  some 
thm»  i  tiw  by  the  Committee  on  Copyrights  of  the  Itnard  of  Directors  and  Council 
of  the  American  Chemical  Society,  as  well  as  hy  other  similar  scientific  societies, 
anil  a  general  consensus  on  theia  has  hern  under  ilevelopnietit.  This  consensus 
has  heen  developed  in  tho  context  that  the  protection  of  copyrighted  material 
Will  "promolc  tho  Progress  of  Silence  ami  Tseful  Alts",  as  spec  111  eel  In  Article 
I.  Section  S,  Clause  S  of  the  Constitution  of  the  Culled  Slates.  The  viewpoint 
which  wo  attempt  to  express  Is  that  of  (ho  chemical  scientific  ami  technological 
coiumu ally,  as  represented  hy  the  American  Chemical  Society. 

The  American  Chemical  Society  N  incorporated  hy  the  Federal  Congress  as  a 
nomprotlt,  membership,  scientific,  educational  society  composed  of  chemists  ami 
ilivmU.il  engineer,  aiul  Is  exempt  from  the  payment  of  federal  Income  taxes 
under  Section  o01(o)(3>  of  the  Internal  Heveuue  Code  of  VXt\,  as  amended. 

The  American  Chemical  Society  consists  of  more  than  107,000  Mich  ahovo 
described  menders.  Its  Federal  Charter  was  granted  by  an  Act  of  tho  Congress 
in  riddle  Law  No.  7oth  Congress,  Chapter  7t&,  1st  Session,  II, U.  7700.  signed 
Into  law  hy  President  rranklin  D,  Roosevelt  on  August  25,  1037,  to  become 
effective  from  the  iirst  day  of  .January.  U)3.S, 

Section  'J  of  the  Act  Is  as  follows  : 

"Sec.  2.  That  the  ohjccls  of  the  Incorporation  shall  V<o  to  encourage  In  Hie 
broadest  and  most  libera]  manner  the  advancement  of  chemistry  In  all  Its 
branches:  the  promotion  of  research  In  chemical  science  and  Industry:  Iho. 
improvement  of  t Ho  qualification*  and  usefulness  of  chemists  through  high  stand- 
ards of  professional  ethics,  education,  ami  attainments;  the  Increase  and  diffu- 
sion of  chemical  knowledge:  and  by  its  meetings,  professional  contacts,  reports 
papers,  discussions,  and  publication^,  to  promote  scientific  interests  and  Inquiry, 
thereby  fostering  public  welfare  and  education,  a  tiling  the  development  of  our 
country's  Industries,  and  adding  to  the  material  prosperity  and  happiness  of  our 
people.1' 

Its  Federal  Incorporation  reptaeed  a  Xew  York  State  Charter,  which  had  boon 
effective  since  November  0. 1S77. 

One  of  the  principal  objects  of  tho  Society,  as  set  forth  In  Its  Charter,  Is  the 
dissemination  of  chemical  knowledge  through  its  publications  program.  Tho 
budget  for  the  Society  for  the  year  1073  exceeds  $36,000,000  of  which  more  than 
$•20,000,000  is  devoted  to  its  publications  program. 

The  Society's  publication  program  now  includes  twenty  journals,  largely 
scholarly  Journals  that  contains  reports  of  original  research  from  such  fields 
as  medicinal  chemistry.  bioclicmUt ry.  and  agricultural  and  food  chemistry, 
but  also  a  weekly  newsmagazine  designed  to  keep  chemists  and  chemical  em 
gineers  abreast  of  the  latest  developments  affect  fug  their  science  and  related 
industries,  In  addition,  the  Society  is  tho  publisher  of  Chemical  Abstracts* 
one  of  tho  world's  most  comprehensive  abstracting  and  indexing  services.  The 
funds  to  support  those  publications  are  derived  chiefly  from  subscriptions. 

The  journals  and  other  paid i shed  writings  of  the  Society  servo  a  very  Im- 
portant function,  namely:  they  accomplish  the  Increase  and  diffusion  of  chemi- 
cal knowledge  from  basic  science  to  applied  technology,  In  so  doing,  they  must 
generate  revenue,  without  which  the  Socletv  eon  hi  not  support  and  continue 
its  publications  program  In  furtherance  of  Us  Congressional  elnrtor  to  serve 
the  science  and  technology  of  chemistry.  The  protect  Inn  of  copyright  lias  proved 
an  essential  factor  In  tho  growth  and  development  of  tho  scientific-publishing 
program  of  the  Society. 

The  twenty  periodical  pubtleatbuis  of  the  Si.<  h  t<  produce  more  than  11.000 
paces  a  year  and  subscriptions  in  107:!  totaled  .130.000.  Chemical  Abstracts 
annually  produces  more  than  l.ioooo  pages  »vhMi  go  to  .lorn  phis  subscribers. 
Us  abstracts  number  in  excess  of  3*0  ooo  ye^H'  oml  its  documents  indexed 
in  cNoess  of  410.000,  The  .single  greatest  source  of  income  for  all  ACS  pnbllca- 
^j"  as  Is  subscription  revenue, 
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As  Is  Indicated  by  the  objectives  of  the  American  Chemical  Society,  we  lie- 
Neve  that  the  effective  dissemination  of  sclent  Ml*  anil  technical  Information  is 
critical  to  the  development,  not  only  of  the  society  ami  economy  of  the  U,*S,A., 
lint  also  of  modern  society  worldwide. 

Scholarly  Journals  are  the  major  Instruments  for  dissemlnaton  aim  re- 
cording  of  sclent  I  lie  mat  technical  information.  These  journals  are  expensive  to 
produce.  If  the  ensts  arc  not  supported  Uimuchdly  by  those  who  make  use  of 
them  they  cannot  continue,  There  Is  no  adequate  substitute  in  sight. 

The  scholarly  sclent Ule  or  technical  Journal  is  inure  than  merely  a  repository 
of  Information,  The  scleiitlite  paper  Is  the  Mock  with  which  is  hull!  our  under- 
standing  of  the  workings  of  the  world  around  us.  In  his  papers,  each  scientist 
records  his  Important  llndlngs  for  the  perniaanent  record,  His  successors  then 
have  that  knowledge  precisely  recorded  and  readily  available  as  a  base  from 
which  thev  inav  start.  Se  the  proee?'v  continues  In  a  step -by-stop  fashlun  horn 
scientific  generation  to  seientltle  generation,  each  worker  having  available  lu 
him  or  her  the  totality  of  the  knowledge  developed  up  to  Umr  time.  Each 
scientist  stands  upon  the  shoulders  of  Ids  predecessors. 

Milt  this  analogy  of  simple  physical  structure  is  Inadequate,  for  at  least  of 
e<pml  importance  is  the  continuous  relltiement  that  takes  place.  Before  new 
knowledge  is  added  to  the  record.  It  Is  reviewed  criticized  and  edited  by 
authoritative  scholars;  then,  once  published,  it  Is  available  in  the  record  for 
continued  use,  crlilclsm,  and  refinement.  Now  findings  make  possible  the 
revolution  of  weaknesses  in  the  earlier  arguments  and  conclusions,  so  that  as  the 
structure  of  sclent i lie  knowledge  is  built  higher  it  Is  also  made  stronger  by  the 
elimination  of  tlaws.  While  It  has  been  said  that  mankind  is  doomed  to  repeat 
its  mistakes,  the  system  of  sclent  I  He  recording  In  journals  is  designed  to  prevent 
the  repetition  of  such  mistakes  and  to  avoid  building  upon  erroneous  conclusions. 
The  scholarly  journal  record  is  the  Instrument  for  insuring  this  rellnlng  process. 

In  addition,  journal  papers  form  an  Important  part  of  the  basis  upon  which  ti 
scientists'  standing  among  bis  peers  is  Judged.  Vor  this  reason,  scientific  scholars 
ore  willing  to  give  their  time  and  effort  to  help  produce  these  evaluated  records 
and  are  aiso  willing  to  leave  the  management  of  the  copyright  on  their  papers 
lu  the  bands  of  the  sclent  I  Uc  societies.  These  scholars  arc  rarely  concerned  with 
private  income  from  their  published  pa|>ors,  but  t!»  y  are  vitally  concerned  with 
the  preservation  of  the  Intrinsic  value  of  the  scientific  publishing  system, 

Publishing  costs  have  risen  and  are  rising  continuously,  making  the  con- 
tinual ion  of  the  seicntincjournnl  system  Increasingly  difficult.  This  has  been 
recognized  by  the  U.S.  Government  in  acknowledging  the  philosophy  that 
scientific- research  work  is  not  complete  until  Us  results  are  published,  and  in 
establishing  a  pulley  which  makes  It  proper  that  money  may  be  used  from  federnl 
support  of  research  projects  to  help  to  pay  the  cost  of  journal  publication.  It  Is 
tins  policy  which  provides  most  of  the  funds  for  paying  page  charges,  charges 
nriginnlly  designed  to  pay  the  cost  of  bringing  the  research  journal  through  the 
editing,  composition,  and  other  production  steps,  up  to  the  point  of  being  ready  to 
print.  However,  publishing  costs  are  now  so  high  that  these  page  charges  mi 
longer  pay  even  for  these  initial  parts  of  the  publishing  process,  American 
Chemical  Society  records  lu  ll>72  show  that  page  charges  supported  ouc-thirti 
or  more  of  those  costs  for  fewer  than  JtfK/c  of  ACS  jorunals, 

pni.iivMnj:  eo«t  wimju  be  shuieu  by  the  users.  If  ihese  users  arc  allowed, 
without  payment  to  the  journal,  to  im«ke  or  to  receive  from  others  copies  of  the 
Journal  papers  they  may  wish  to  read,  it  is  not  likely  they  will  be  willing  to  pay 
for  subscriptions  In  these  journals.  If  and  as  free  photocopying  of  journals 
proceeds,  the  number  of  subscribers  will  shrink,  and  subscription  prices  will 
have  to  rI>o.  Tin*  reduction  of  subscript  Ion  income  may  continue  to  the  point  of 
financial  dest  met  ion  of  these  journals. 

The  problems  of  I  lie  commercial  publishers  of  many  good  scientific  journals  are 
even  more  severe,  because  these  publishers  do  not  have  the  moderate  as.>^biMce 
of  page  charges. 

The  doctrine  of  fair  use,  developed  judicially  but  not  legislatively,  has  long 
been  useful  m  the  scholar,  for  It  has  allowed  him  to  make  excerpts  to  a  limited 
extent  for  purpose*  of  the  Hies  used  ia  his  research.  However,  the  modern  tech- 
nology of  reprography  has  offered  such  mechanical  efficiency  and  capacity  for 
copying  that  it  is  presently  endangering  the  protection  given  the  foundations  of 
the  'scholarly  journal  by  copyright.  "Excerpts,"  instead  of  being  notes,  sentences, 
or  paragraphs,  are  being  interpreted  to  mean  full  scientific  paj>ors,  the  aforemen- 
tioned building  bleeks. 

As  i lie  copyrighted  journal  system  developed,  It  was  agreed  long  ago  that  the 
scholar  should  he  allowed  to  hand-copy  excerpts  for  use  as  background  informa* 
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lion.  As  a  further  step,  authors  became  accustomed  tn  ordering  reprints  of  their 
papers  to  send  to  their  colleagues  to  put  Into  their  tiles  or  briefcases  as  a  means 
of  assuring  a  good  record  of  the  progress  of  work  in  the  Held  eoneerned.  This  was 
followed,  i!0  3i#  years  ago,  by  some  minor  use  of  the  old  "Photostat"  machine. 
Wlille  that  proeess  strained  a  little  the  proprieties  of  eopy right,  il  was  fairly 
generally  agreed  that  the  mechanics  of  the  practice  were  sueh  as  to  help  the  re- 
.  sea  nil  scientist  while  diltlcult  and  easily  enough  not  to  aadenalne  the  basic  struc. 
tare  of  the  Journal  system. 

However.  In  the  past  decade  the  techniques  of  reprography  have  ad. a need  to 
smh  an  extent  that  third  parties,  human  and  mechanical,  are  beginning  to  he 
involved  In  a  substantial  way.  H  now  Is  practical  to  ha  lid  what  amounts  to  a 
private  library  through  rapid  copying  of  virtually  anything  the  scholar  thinks 
lie  might  like  to  have  at  hand.  While  this  process  lias  obvious  personal  advan- 
tages. It  Is  now  living  done  extensively  and  Increasingly  without  these  scholars — 
or  Ihe  libraries  which  copy  for  them—  making  any  contribution  to  the  cost  of 
developing  and  maintaining  the  basic  information  system  that  makes  H  possible. 
Kven  conservative  projections  of  the  development  of  reprographic  techniques 
within  the  next  decade  make  It  clear  that  the  economic  self-destruction  of  the 
system  within  the  next  decade  is  a  real  possibility.  Overly  permissive  legislation 
could  make  this  dost r action  a  certainly. 

I'se  of  a  Journal  by  an  individual  for  extracting  from  it  with  his  own  hands, 
by  hand-copying  the  material  specifically  needed  and  directly  applicable  to  his 
rest  arch,  is  one  thing.  A  practice  in  which  an  agent,  human  or  mechanical,  acts 
as  copier  f<>r  an  Individual  or  group  of  individuals  wishing  to  have  readily  avail- 
able, without  cost,  copies  of  e\lciiM\e  material  more  or  less  directly  related  to  his 
or  their  studies  and  research,  is  quite  a  different  matter.  The  latter  Is  certainly 
beyond  Justification  on  the  mere  grounds  that  technology  has  made  It  convenient, 
in»r  thai  the  purposes  are  socially  beneficial. 

While  I  am  not  aware  of  documented  direct  proof  that  photocopying  Is  serious- 
ly eroding  the  subscriptions  to  scholarly  journals,  the  decline  in  paid  circulation 
of  those  journals  in  recent  years  is  reported  by  many  publishing  societies.  lairing 
the  past  three  years,  ending  December  31.  the  paid  circulation  of  the  Journal 
nf  the  A  Miriam  Chemical  Society  has  declined  from  10.410  to  10,130  and  as  of 
June  30.  1U73  had  declined  further  to  14.7'JG;  that  of  the  Journal  of  Organic 
Chemistry  had  declined  from  10.(157  to  9,217  and  ns  of  June  30.  1073  had  declined 
further  to  8.375;  and  that  of  the  Journal  of  Physical  Chemistry  from  Gr44&  to 
5.150  and  as  of  Juac  30,  1073  declined  further  to  4,007.  Others  have  declined 
comparably. 

Documented  evidence  of  the  increase  in  photocopying  is  found  In  11 A  Study  of 
the  Characteristics,  Costs,  and  .Magnitude  of  Inter  Library  ixiatis  In  Academic 
Libraries."  published  in  1072  by  the  Association  of  Research  Libraries.  There 
we  find  that  in  19CKM0  the  material  from  periodicals  sent  out  in  response  to 
requests  for  "Interlibrary  loans"  filled  by  the  academic  libraries  surveyed  was 
S3. 'J  perc  ent  In  .photocopy  form  as  compared  with  LVJ  percent  In  original  form 
ami  1.1  percent  in  microform. 

in  that  same  report  the  volume  of  lnterHbrary  loan  activities  from  academic 
li  hra  lies  is  In  iced.  It  grew  from  S 50. 000  requests  received  by  academic  lending 
libraries  in  1W5-M  to  l.i5i,<KX>  in  Ifl<Kl-7<>,  and  Is  projected  to  reach  2,<»UMKX) 
In  1071-75. 

These  data  give  some  indication  of  the  trends  in  use  made  of  the  published 
literature  »vit lam |  contribution  of  any  share  of  the  very  considerable  cost  of 
evaluating,  organizing,  and  publishing  it. 

No  suggestion  is  intended  heie  that  the  use  of  better  means  of  dissemination 
should  be  prevents^.  What  f*  urged  is  that  such  dissemination  should  not  be 
allowed  without  Its  sharing  the  costs  of  the  basic  steps  that  make  such  dis- 
semination possible. 

An  understanding  of  these  fnels  and  n  willingness  tn  share  these  costs  Is  in  di- 
lated iu  a  statement  recently  approved  by  the  Hoard  of  the  Special  Libraries 
Association  and  published  In  its  magaine.  'Syceiaf  hthrarte*"  In  March.  1073. 
The  key  section  of  this  statement  reads  '\  .  .  it  would  seem  appropriate  for 
SLA  ns  a.n  organization  comprised  of  both  private  ami  public  libraries  to  seek 
a  rational  legislative  solution  tn  photocopying  problems  which  will  reason- 
ably  satisfy  the  needs  of  libraries  and  their  patrons  and  which  will  protect 
pnblshcrs  and  authors. 

As  a  starting  point,  one  pote  ntial  solution  might  be  the  making  of  provision 
for  the  payment  of  a  pcr-pago  royalty  on  photocopies  of  copyrighted  wort*. 
Such  an  arrangement  has  precedence  already  in  the  proposed  Copyright  Act  in 
Section  ill  (relating  to  cable  transmissions),  Section  314  (relating  to  sound 
©  'CordingsL  Section  115  (relating  to  phonograph  records),  and  Section  310 
'  K^rclating  to  coin-operated  record  players). 


A  Royalty  lril.ua I  of  (ho  typo  proposal  In  Chapter  *  of  tho  Copyright  Revi- 
sion 111)),  but  wllh  a  different  membership  composition,  ioittd  jissiiiv  time  flic 
Kr-page  royalty  rate  Is  reasonable." 

Rc^alUon  i>f  the  responsibility  to  pay  for  extensive  vopvlw;;  of  \\\\*  litem- 
huv  »oecnMy  has  been  Aflrrn  liy  the  l'SSRt  which  for  years  tms  been  copvlug 
scholarly  jourmds  without  imynn  id.  hi  May,  1!»7:).  the  TSSU  (ti>t<l:ir<*i1  its  adher- 
ence to  t(Uv  Cnlversal  Copyright  Convention.  Its  representative*  ha vo  iippronrhcd 
the  American  Chemical  Sn<  irr>\  the  American  Institute  of  Physics,  the  Institute 
fur  Kleetrhal  ami  Ulectronlo  KiiKincers.  a;.d  oilier  publishing  societies  as  \v«>|l 
as  commercial  publisher*  both  in  the  1\S.  ami  abroad,  to  IiokIii  negotbiHmia 
for  the  payment  of  royalties  for  sm*  l>  copying.  To  say  Hit1  least,  R  would  ho 
surprising  fo  hud  the  IXSR  paying  u  fair  share  of  the  costs  of  publishing  our 
scientific  iRejnture  that  It  copies  white  the  users  ii.  the  l\S.  do  not, 

U  is  desirable  that  use  ho  made  of  mortem  technology  hi  developing  optimum 
tlfsscMui nation.  This  technology  Include*  tin*  use  of  modern  roprotfrnbhy,  bur  as 
technology  inherently  lne}iules  economics  the  means  of  tinauchit  MippoYc  of  the 
system  must  ho  a  part  of  Its  design.  Therefore,  photocopying  should  not  be  al- 
lowed under  any  circumstances  unless  mi  adequate  moans  < >f  control  and  |>ayment 
Is  simultaneously  developed  to  compensate  puMUhors  for  their  basic  editorial 
ami  composition  costs.  Otherwise,  "fair  use"  or  llbrnry-photoeopytug  loopholes, 
or  any  other  exemptions  from  the  copyright  control  for  either  profit  or  non-profit 
use.  will  ultimately  destroy  Iho  viability  of  scientific  and  technical  pnMieations 
or  other  elements  of  Information  dissemination  systems. 

The  copyright  Jaw  Is  directed  to  the  interest' of  the  public  welfare,  U  Is  not 
in  Iho  Interest  of  the  public  welfare  to  modify  the  copyright  law  so  as  to  allow 
the  economic  destruction  of  the  scientific  and  technical  information  system. 

Jn  conclusion,  /  would  like  fo  bring  to  the  Committee's  attention  the  American 
Chemical  Society's  Amicus  Curiae  Rrief  tiled  in  .support  of  the  Report  of  (he 
Commissioner  In  The.  Williams  &  Wjlklns  Co.  v.  the  HiRed  States  ease,  now  being 
decided  in  the  Pulled  States  Court  of  Claims,  Since  the  Committee  is  well  aware 
of  this  c.tse,  I  will  not  comment  further  hut  will  submit  :)  copy  of  the  Society's 
brief,  which  is  consistent  with  my  statement,  for  inclusion  in  the  record. 


IN  THE 

Pmtkii  Kt.uks  Corur  or  Cjums 

[  NO.    7  '}  -  tfS  i 

The  William* it  With  in*  Co.,  Plaintiff  v.  The  L'tritnf  $?Hh'*t  1>kh:m«ani' 

BK1EI'  ON  UKir.Vl  F  OF  Tfl K  AMEIUOAS  CHKMK  AL  SOilKlV,  AS  AMUCS  I  I'BfAK,  IN 

si-won  r  or  Tin:  Ki:i'o«r  or  t  in;  i  om  m  issionkb 

The  American  Chemical  Society  respect  fully  submits  that  compensation  for 
the  copying  of  copyrighted  material  lmrsvmnt  to  the  C»p>  tight  An  of  1*M)  will 
*'promote  f ho  i'rojrrcss  of  Science  and  Csefnl  Arts."  as  specitled  in  Article  I, 
Section  S,  Clause  S  of  the  ConstJiution  (»f  the  VtiltVi]  States,  Aeeord(ni:ly,  tho 
Society  supports  the  posliiou  taken  hy  (lie  Report  of  the  Commissioner  as  set 
forth  in  his  Findings  of  Caet,  Hecoiinneudcd  Conclusions  of  Law  and  Opinion 
hearing  date  of  IVhruary  U\,  V*)~2.  1    *  ' 

T1IK  1ST KKKST  <W  THE  AM  tf  VH 

The  Amevlean  Chemieal  Society  Is  incorporated  l>y  tho  Federal  Congress  as  a 
non-profit,  memhorsldp,  Sfleutttic,  eduvaUonal  sivciety  composed  of  chemists  ami 
chemical  engineers,  and  ts  ovempf  from  ti;o  payment  of  federal  Incmne  taxes 
under  Section  501  (c)(3)  of  tho  internal  Revenue  Code  of  11)2-1,  as  amended. 

As  of  October  30.  \\fcZ,  the  American  Chemical  Society  consisted  of  more 
than  110.000  Mich  above  desctit»ed  mem  hers.  Its  federal  Charter  was  granted 
ly  an  Act  of  the  Congress  in  Public  Law  No,  ~?>\h  Congress,  Clupter  T(>^ 
1st  Session.  U.K.  <7ti^,  si^neil  into  law  Uy  President  Kninkliu  J>.  Roosevelt  on 
August  t!.\  K«i7.  to  hec<nne  effwtive  from  the  first  day  of  January, 

Section  2  of  the  Act  ii:  tv\  follow;; : 

"See.  t».  That  //(c  object*  of  tho  Incorporation  ?n:      cncourn<te  in  the 

bfO'trfrxt  awl  Most  MKentl  Mtruncr  the  Uffvuuevwcnt  uf  ehnnhtrjt  in  nil  its 
[tranche*:  'the  promotion  of  research  in  chemical  ftvienee  ami  tmUt<tnu  the 
impr(»vement  of  the  < pin Hficat Ions  and  usefulness  of  chemists  through  high 
standards  of  professional  ethics,  education,  and  attainments:  the  increase  and 
fitfht*if4n  rtf  chemical  kHoivlwtyc;  and  by  its  meetings*  profe«sfoujt]  contacts 
Wcr*»  discussions,  and  puhlicutfons*  to  promote  scientific  interest*  and 
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hi'ntifft.  thereby  fuslerlnu  public  welfare  :m ul  edural Inn,  aiding  the  development 
of  >»ir  eon  h  try's  iwliNtries,  a  in!  addim*  to  the  material  prosperity  and  hjil»i»lnoss 

of  our  penpTc/'  (elllphasU  supplied) 

lis  Federal  IiiroriMirMf lou  replaced  a  New  York  Slate  Charfcr,  wlili-li  had 
been  effective  since  November  {*,  1ST*. 

Uih«  nf  the  principal  objects  of  I  hi*  Smhly,  as  forth  in  Us  Charter.  Is  flu* 
tllsst'wltuitlftn  »t  irVmbaf  kni)\\'Un\i!t>  IhvuuaU  its  publications  program.  The 
budget  fer  the  Society  for  H\o  year  tSVT^  exceed*  $>UUHK)jtKH).  of  which  move  limn 
^.U^o  nm  a  re  devoted  lo  Us  pnblhmlon*  program. 

The  Society's  publication  program  now  Includes  twenty  Journals  varyliu:  from 
Mi'liohirly  Journals,  eonialnlni;  reports  of  original  research  from  such  I  Iritis  as 
medicinal  chemist ry,  biochemistry,  ami  agricultural  ami  food  chemistry,  lo  a 
weekly  newsmagazine  ilrsl^tM'il  to  keep  chemist*  ami  chemical  on.iflnfcrs  abreast 
of  the  latost  developments  uftVcltntf  tlit'lr  science  and  related  Industries.  In 
addition.  Ihe  Society  Is  I  ho  publisher  of  Ciikmuai.  Aiistractm,  one  of  the  world's 
iMMsf  comprehensive  abstracting  ami  Index  iuu  services.  The  funds  to  support 
these  publications  are  derived  chiefly  from  subscriptions. 

The  Journals  and  other  published  writings  of  1m'  Society  servo  two  Important 
function**,  namely:  llrst,  I  hoy  accomplish  t ho  Increase  and  diffusion  of  chemical 
knowledge  and  related  purposes  of  the  Society!  second.  they  generate  revenue, 
without  which  Ihe  Society  could  not  support  and  continue  Us  publications  pro 
mam  in  fnrt herauco  of  Its  Cohkriw?linm(  charter  to  servo  the  science  and  Indus- 
try  of  chemistry  The  protection  of  copyright  1ms  proved  an  Important  factor 
in  Mu»  growth  and  development  of  Ihe  seientille-pnhlishing  program  of  the 
Society. 

The  Society's  publications,  accompanied  by  the  periodicity  of  publication  and 
the  cost  to  subscribers,  ate  as  follows  : 

tote* 

Periodicity  of   -  

PutUcaiion  publication  Circulation     Members  Nonmembers 
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ChemiMl  Atsincls  WeeVly  {  H  y  'llSofiiOO 

Constituents  Aflti  Derivatives  ot  Chemical  Abstracts          No  set  schedule. . .  312.000     7,     . . '  35, 00  100.00 

Joorntl  of  Amtucul  Chemical  Society.. ,                       Biweekly...   16.0S6  522.00  66.00 

C-HemicO  and  Engineering Ne. vs.  Weekly   124. 737  3.00  8.00 

AnaMtcal  Chemistry  .'             Monthly   31,009  5,00  7.00 

The  Joumil  o'  Physical  CMnistry..                            Biweekly   5.43S  20.00  60.00 

Jour4i^l  or  Agncuttural  An-J  Food  CKemistry                     Bimonthly   4,915  10.00  30,00 

the  louiml  of  Orgvnc Chemistry                              Bi*eekfy.....   9, 163  20.00  60,00 

Journal  of  Chemic.il  3d j  [^^aeefingOJtJ   Quarterly   ?,2A7  15.00  45.00 

Journal  ot  Chemical  Documentation.  do  .  1.983  7,00  21.00 

B>octiemiVry..  ....  .Biweekly   6,584  20.00  60.00 

horjvnc  Chemistry  ,                                        Monthly   5.087  18.00  5t.C0 

Journal  ot  MeJicinal  Chemistry  ....dfl    3,789  15.00  45.00 

Cheimc*!  Revievs.                                              Bimonthly   5.674  13.00  39.00 

Chemistry     Monthly..   31995  6.00  9.00 

f&EC  Process  DesUT  v\i  Development                         Quarterly   7.247  7.00  21.00 

IAEC  Fundaments!!  rfo   7,307  7.00  21.00 

UtC  Product  Re"»2nch  and  Oe^elopment  do   7.345  7.00  21.00 

tiivrioriittOttt.il  Scid'CU  an-i  Technoto^y                              MontMv   27.S69  6.00  9.00 

Macromoleciles   -                    Bimonthly   2.305  12.00  36.00 

Chemical  Te -rtflotoev                              .                Mor>lhly.    15.000  9.00  18.00 

Accounts  o!  Chemicil  Resevch                                          do   12,000  5.00  1  5.00 

*  Compmy  ar^J  inJi,idjjt. 
J  Ur\uefiittes. 
1    e<ce  ;s  ct, 

fiVve:  AtJ-hUon ill /.  lh-j  Socety  pMbUshiss  on  a  n^iiperiMicil  b^sis  the  lolloping:  Director  of  Members;  Abslncts  or 
Meetiog  Papeis:  .-nces  i '  Chemistry  Series;  Soideli's  Solubilities  ol  Inorganic  and  Organic  Compouods;  Specificilions 
and  Tm^I  Mjth<tfs  for  L.i»!or.ilory  Co/»;>ou  ""is;  Sp«i!ic^t)0^s  an-l  lost  Wethods  hr  Labor  »to ry  Rearjont  Chemicals;  Col- 
fecf<v«  tn^^s  m  Cne  i»;cjI  ASU^cU  aril  S3Ci.?t^  JsjrrtjJs;  S'jch  o»iter  book?,  rnmnMets,  arrd  repriols  as  may  be,authc(iied 
by  the  boird  of  directors. 

Tlirso  twi-tity  itctiotiirul  pnliUcsitions  of  (lie  Sm-ioty  prndiuo  more  Ihun  11,000 
i\  >r;ir,  anil  fiiKM K.vh  AiiSTHAvi's  produces  more  Hum  1">0,000  Ifiig^s  a  year, 
Irs  iihsfracls  miml'cr  in  excess  '>t*  H^U.OfX)  ami  ils  <loeutuout«  Imloxod  in  excess 
of  410,000. 

From  (he  fi»re«olnir,  U  is  obviou??  flint  \\w  ainioiis  hns  a  deep  and  abiding  Inter- 
est in  Hie  outcome  ot  (his  ease.  II  should  also  he  ofnlons  wiiy  (he  amicus  siijj- 
ports  tlie  iwisUioii  of  Hie  plaintllY  in  the  ease;  It  is  abundantly  dear  (hat.  In 
wni-kfiiir  toward  fhe  objective  oC  the  ndvunevinvnt  of  the  science  and  (ccimr)l«w 
of  chemistry,  the  most  effective  possible  dissemination  of  Information  is  a  pri- 
mary  idiuironuMtt.  In  order  to  effect  tlHs,  the  American  Chemical  Society,  oper- 
VI   _tlng  as  a  not-for-profit  society,  works  to  build  tbo  best  possible  record*  of  scl- 
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entitle  knowledge  related  to  chemistry  and  to  iim  1  ways  1 « >  get  as  effectively  as 
possible,  that  knowledge  Into  I  he  hands  of  ihose  \\  ho  hoed  and  use  it,  On  'he  one 
hand,  there  is  the  problem  of  cost  her  user,  which  we  endeavor  to  null  urn  in  at 
a  level  which  will  uot  be  a  serious  harrier.  On  Hie  other  hand,  the  expenses  of 
doing  this  are  very  considerable  ,  a  ml  they  must  he  met  in  tail  or  else  the  system 
will  begin  h»  degenerate.  If,  through  copying  and  distribution  which  brims  no 
reJUm  at  all  to  the  American  Chemical  Society,  I  his  material  i<  made  availahle 
sit  llial  lemrs  need  not  subscribe  lo  the  (oihlu n I h»Jk^.  Urn  process  will  lead  to  a 
reduction  i»f  paid  circulation  ami  a  smaller  hase  over  which  to  distribute  the 
costs,  thus  driving  up  I  lie  will  costs.  Appreciable  rises  in  cost  would  defeat 
olt'orts  to  maintain  the  objective  of  broad  and  effective  dlssehiiiuitloii, 

The  amleas  believes  that  (he  actions  of  which  the  plaint  ill  complain*  have 
a  deleterious  effect  on  lis  objects  as  set  forth  above, 

WU'iVMV.Nt 

Having  eaverully  examined  the  c  unmlsslonor's  Findings  of  Cact,  Conclusions 
of  Law,  ami  (Opinion,  the  plaintiff's  brief,  (he  defendants  brief  and  l lie  briefs 
of  all  the  anile),  hoth  pro  and  ion,  the  American  Chemical  Society  stro airly  sup- 
ports (lie  Commissioner's  Keport  and  the  authorities  cited  therein.  The  Noelory 
likewise  supports  the  position  id'  the  plaintiff  as  set  forth  la  Its  brief  and  adopts 
(tie  authorities  citeU  therein. 

The  elTorl  of  Mm  defendant  lo  equate  its  copying  procedures  to  the  doctrine  of 
"fair  u V  as  set  lorlh  in  thecxlsling  ease  law  Is  legally  indefensible.  The  proper 
place  for  such  an  argument  is  hefore  the  (Suitress. 

The  Court  may  lake  notice  id'  the  fact  that  an  effort  to  attain  nn  omnibus 
revision  of  (he  Copyright  Law  has  been  under  way  for  the  past  seventeen  years. 
This  effort  has  been  headed  by  Senator  John  1,.  Met  lei  Jan's  Senate  Judiciary 
SnbeoimnlUec  on  I'aiwUs,  Trademarks  and  Copyright  and  is  set  forth  in  S,  014 
of  the  last  Mission  of  Congress,  The  Society  took  a  position  on  such  legislation 
;h  early  n^  May  l\H\79  when  Dr.  C,  (J.  Overbergor,  the  then  president,  expressed 
the  Society's  views  iu  a  written  communlekul«»n  to  that  Subcommittee. 

'the  position  oxnressed  then  Is  si  III  essentially  the  Society's  position,  During 
the  intervening  years,  the  Sot  iety  has  continuously  reviewed  the  pen  loxlng  pn.h- 
tems  resulting  from  the  growth  of  technology  vis-a-vis  copying  in  various  t'onn* 
and  the  express^l  desire  of  smite  segments  of  the  sch  nlille  community  for  freer 
access  at  tilth'  or  no  cost  to  '"dividual  users,  with  the  view  that  this  is  their 
right  In  the  name  of  research.  It  mast  be  noted  that  t his  use,  namely  freedom 
to  copy  for  individual  users,  as  supported  by  the  defendant's  brief  and  epitomized 
by  the  National  Library  of  Medicine's  praellees,  is  supported  by  the  tax  dollars 
of  alt  the  people  of  the  Catted  States  without  any  concurrent  legislative  author- 
ity for  same.  This  is  iuimleal  to  our  free  enterprise  system  and  m  mir  system 
of  checks  and  balances. 

Now*  as  slated  above,  the  Society  has  attempted  to  lind  a' menus  of  nccoi.ynodat- 
Ing  these  eonllicting  vlewiH>ints  and  it  has  offered  the  following  to  t Senate 
Subcommittee. 

The  doctrine  of  "fair  use"  is  set  out  iu  Section  1UT  of  (lie  proposed  leudsia* 
lion,  Tille  II  of  the  proposed  legislation  calls  for  the  establishment  of  a  National 
Commission  for  New  Technological  i  sos  nf  Copyrighted  Works,  The  Soeiety 
supports  Mm  establishment  of  this  proposed  Commission. 

In  light  of  the  fact  thai  other  facets  of  the  proposed  legislation  would  appear 
to  further  Mmit  the  rights  of  a  copyright  propj  ielm-  and  Ihv  fact  that,  the  amh'l 
supporting  the  defendant  herein  an'  aeiivclv  hihh.iiug  for  the  position  they  sup- 
port hero,  we  arc  sinwstliitf  that  no  change  be  made  as  to  ••fair  use"  until  the 
Commission  is  established  and  it  has  made  a  detailed.  xcicnti/ic  study  of  this 
problem, 

vast  r.csioN 

The  American  Chemical  Soeiety  disseminates  more  scientific  information  in 
the  Held  of  chemistry  than  any  other  organization,  lis  accomplishments  in  this 
area  have  been  recognized  both  by  congress  nnd  by  other  branches  of  govern- 
meat.  Its  investments  are  great  from  the  standpoint  of  t io t J i  manpower  and 
dollars.  We  believe  that  our  service  program  is  a  vital  service  which  must  be 
continued.  The  Society  is  deeply  concerned,  however,  that  the  unauthorized 
use  of  materials  under  an  Increasingly  liberalized  "fair  n<e"  doctrine  coubl 
impair  or  even  destroy  oav  ability  to  generate,  publish,  and  disseminate  such 
scientific  Information  in  the  future.  While  the  Society  in  no  way  seeks  to  hamper 
or  restrict  either  the  learning  process  or  the  Use  of  technological  developments 
'Mpiipmont  needed  to  improve  the  exchange  of  information,  it  cannot 
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1)0  nt.iivh.its  to  tin*  effect*  of  Mu  so  ilru'Injnm-als  na  t lio  essential  aiuirielal  sun. 
wrihThU  l'°nt,mu'  ,h,,  l,,lM,shill«  Auction  which  generates  (lie  haslc 

,|i,w,n?uVli\l>'  clM"llK'l*  research  ami  exi>erimentaUon  m\  the  use  of  conumtcrs 
ami  Mllasl  vlMroniv  devices  for  the  UnmUinx  and  dissemination  of  siientltlc  hi- 
Unnuu  on.  Hased  on  our  experience  un.t  nWrvulloiiK  <if  the  work  of  others  doling 
rese:ireli  in  tM*  aiva,  wo  wo  tint  smh  developments  are  leading  as  toward  svs* 
fonts  where  a  single  original  work  will  ho  used  to  dlssemhMte  multiple  cooler 
«*  well  as  a  variety  of  *ulu'oUecMous  of  informal hm  derived  from  ihc  nrlvtiml 
work,  la  eftcH,  we  lire  la  ihe  process  of  enlmnetn*  the  distribution  of  an  an- 
Uiors  works  l.y  replacing  (he  c iiiuihi lit.v  of  printed  plates  with  the  eapaWHtv 
of  electronic  processing.  1  ' 

The  American  H^iaioal  Society  Is  actively  elided  jn  a  oonllnulng  program 
•  do  elopiaon  nntl  s-tusly  Motive  to  convenient  am-ss  l.y  users.  including  photo! 
eop> itijc  iin.l  the  use  of  computerized  technology,  la  an  effort  to  tind  solutions 
which  are  rompallhlo  with  the  host  interests  of  both  copyright  produces  and 
users.  Wo  ;qro  vigorously  pursuing  a  lon«-stnudiiiK  prorata  to  provide  interested 
IH-rsoiis  with  copies  of  materials  copyrighted  by  the  SiK-lety,  rpilcklv  and  at  the 
lmw>r  |Mu*lMt-  oo.st.  and  to  IUviiw  utlici*  to  ropi.nluce  Midi  inatei'mU  We  are 
clolmc  all  this  because  we  clearly  understand  the  need  of  chemists  for  quick  and 
ready  am>s  U.  our  published  chemical  Information,  and  desire  to  adapt  to  their 
service  the  advantages  of  new  commnalcatioas  technology. 

Alih.MiKh  we  have  no  figured  to  Indicate  precisely  the  volume  of  current  un- 
controlled copying  in  terms  of  subscription  losses,  it  does  appear  that  the  amount 
of  photocopying  of  chemical  publications  Is  oonsideniblv  higher  than  In  other 
field*  of  science.  In  a  study  of  the  copying  of  technical  Journals  from  the  New 
lork  Public  Library,  five  Americnn  Chemical  Society  Journals  appeared  on  tho 
list  of  must  copied  Journals,  and  ranked,  a, 3.  B.  12.  and  13,  respectively,  Horia 
(•eortfo  S.,  "Science  Technology  Periodicals,"  Library  Journal,  SS(5),* 
March  l,  1903.  Later  studies  have  shown  similar  results. 

Accordingly.  Ilie  Society  reiterates  it*  support  of  the  plaintiff  and  of  t!i«?  Com- 
missioner's Keporfc  and  r^pectftilly  urges  Hint  this  Honorable  Court  deny  the 
defendant's  position  and  uphold  the  plaintiff's  petition  and  the  Judicially  ac- 
cepted coacrpt  of  "fair  use  ". 

Kes pec t f ul  1  y  submitted, 

Ahtuck  B.  Hanson, 
Attorney  for  Amicu*  Curiae, 
The  American  Chemical  Society, 

Hansox,  O'Brien,  Birnev, 

STICKI.K  &  Bim.KR 

Of  VttunMVl, 

Mr.  Hrkxxan*.  Ambassador  Keniietli  Keating 

Scnntor  M<  (Y*:u,\x.  You  arc  welcome,  sir,  and  we  appreciate  your 
appearance  before,  tho  committee,  and  we  will  listen  to  your  words  of 
wisdom. 


STATEMENT  OF  AMBASSADOR  KENNETH  B.  KEATING,  HARCOURT 
BRACE  JOVANOVICH,  INC.,  AND  MACMILLAN,  INC.,  ACCOM- 
PANIED  BY  BELLA  L,  LINDEN,  COPYRIGHT  COUNSEL 

Mr.  Kkatixo.  Well,  you  siro  very  kind,  Mr.  Chairman. 

This  is  my  last  ^asp'as  a  lawyer  for  the  present,  but  I  am  delighted 
to  be  heard,  and  also  appreciate  your  calling  me  a  little  bit  out  of 
order,  because  I  am  tied  up  in  a  lot  of  things  at-  the  present  time. 

This  statement  whirl i  I  make  is  submitted  on  behalf  of  Maemil!nn, 
Inc.,  and  Haivourt  Hracc  »Tovanovieh,  Ine„  two  of  the  live  largest 
American  publisher.  And  I  wish  to  emphasize,  however,  as  I  did 
in  the.  copyright  law  revision  heann<r*  Ivofaro  a  subcommittee  of  the 
House  Judici'iry  Committee.  buck  in  VMuk  that  I  really  consider  my 
appearance  to  be  a  form  of  extension  of  my  public  service.  1  firmly 
believe  that  the  promulgation  of  a  revised  copyright  act  which  fails 
to  adequately  preserve  and  foster  uuthoriship  ami  publishing  would 
q  "inlander  vital  national  and  public  interests. 
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As  1  indicated,  in  !!>*><>  I  had  the  privilege  of  appearing  before 
Subcommittee  No.  ii  of  t lie  Committee  on  (ho  Judiciary  of  the  House, 
at  the  von  inception  of  the  legislative  stage,  of  the  program,  I  think, 
for  the  revision  of  the  Copyright  Act.  There  has  been  a  lot  of  water 
overt  heilum  since  then,  but  Unit  is  my  recollection. 

In  the  ensuing  years,  much  time 'ami  ell'oit  has  been  expended  by 
mem!>ers  and  shttf'uf  Congress  and  administrative  agencies,  by  repre- 
sentatives of  producers  and  users  of  intellectual  and  artistic  works, 
by  members  of  the  copyright  bar,  and  bv  other  interested  parties  in 
thy  development  of  a  revised  copyright  faw  which  will  be  consistent 
whh  the  constitutional  premise  on  copyright  in  this  n<»w  age  of 
information  technology.  And  I  hope  that  1  am  participating  now  in 
the  eonelusory  stages  of  that  program. 

May  I  take  this  opportunity  in  the  first  instance  to  applaud  vour 
committee's  farsighted  recommendation  in  providing  for  the  establish- 
ment of  a  National  Commission  on  Xew  Technological  Uses  of  Copy- 
righted Works  under  title  11  of  S.  HUM.  Its  proposed  creation  provides 
the  necessary  recognition  that  there  are  certain  difficult  and  still 
developing  issues  of  the  relationship  between  copyright  and  the  new 
technology  which  require  thorough  investigation  rather  than  prema- 
ture, and  therefore,  possibly  injurious,  solution  through  immediate 
legislation.  I  will  have  occasion  to  refer  to  that  a  little  later  again. 

My  statement  will  he  diurted  toward  two  issues:  (a)  the  treatment 
to  be  accorded  photocopying  under  a  revised  copyright  law,  and  (b) 
the  question  of  a  general  educational  exemption. 

First,  photocopying.  As  an  outgrowth  of  the  1005  hearings  in  the 
House,  in  IDliT  the  House  passed  ILK.  2512,  for  general  revision  of 
the  Copyright  Act.  Section  10S  of  the  House  act  provided  a  limited 
exemption  from  copyright  infringement  in  favor  of  nonprofit  archival 
custodians.  The  exemption  was  restricted  to  the  reproduction  of 
unpublished  works  for  purposes  of  preservation,  security,  or  inter- 
archive  deposit.  The  propriety  of  unlicensed  photocopying  was  other- 
wise left  to  the  province  of  fair  use,  a  flexible  doctrine  developed  in 
the  courts  and  codified  in  section  107  of  the  House  act. 

The  version  of  the  plmtcopying  provision  now  before  the  Senate  in 
section  IDS  of  S.  loOl  so  extends  the  photocopying  exemption  that 
authors'  and  publishers'  rights  are  eroded  and  in  some  areas,  in  prac- 
tical elfect,  preempted.  Specifically,  section  10S  of  the  Senate  bill 
encompasses  archival  reproduction  of  published  as  well  as  un- 
published, works  for  replacement  purposes  and,  most  significantly, 
allows  both  unpublished  and  published  books  and  periodicals  to  f>c 
copied  by  libraries  and  archives  at  the  request  of  a  user  of  their  collec- 
tions. 

Since  all  any  user  of  a  photocopying  service  may  desire  is  one  copy, 
and  since  each  separate  user  would  receive  a  separate  copy  of  the 
same  work,  the  end  result,  in  the  aggregate,  would  be  the  erosion  of 
entire  markets  for  certain  books  and  periodicals  and  in  many  instances 
to  make  the  publishingof  a  work  simply  uneconomical. 

The  effects  of  section  108  of  the  Senate  bill  on  the  interests  of  authors 
and  publishers  of  books  and  periodicals  are  rather  clear,  As  repro- 
graphic technology  progresses,  interlibrary  affiliations  grow  and  in- 
formation transfer  systems  develop,  educational  and  trade  publishers 
are  likely  to  find  the  economic  realities  of  their  businesses  approaching 
prohibitlvencss.  Publisher  of  technical  and  reference  works  having 
small  markets  and  modest  profits  to  begin  with  will  find  the  very  func- 
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turn  of  their  works  -  Unit  is,  piecemeal  reference  to  particular  portions 
rather  than  eover-to-rovcr  reading— and  hence  tlioir  markets  usurped 
by  what  cannot  be  described  as  auvthing  but  competitive  on-demand 
publishing,  Publishers  of  texts  ami  other  oitut-ntimitit  works  will  lose 
incentive  to  revise  works  or  nHo.'k  out-of-print  books. 

Oil:  ;ni/,ations  engaged  in  hark  issue  services  and  authorized  reprint 
house-  will  tiiitl  their  investments  andvery  existence  in  doubt.  Pub* 
lisliersof  technical  journals.  faced  with  increasing  production  costs  hut 
unable  to  raise  subscription  prices  because  such  increases  are  likely  to 
bo  met  by  canceled  subscriptions  and  reliance  of  the  former  subscriber 
on  photocopies  must  sooner  or  later  simply  stop  publishing.  These  are 
not  rncro  specters  or  <lr  afi^(ics.  They  two  inexorable  conclusion*  drawn 
from  the  private  enterprise  system  of  our  economy  and  (lie  progress 
of  technology. 

Now.  although  we  oppose  nuteh  of  sei'tion  10S  of  S,  lUfit  that  goes 
beyond  t  he  archival  pros  ision  of  the  I  louse  act,  we  are  not  oblivious  to 
the  fact  that  reprographic  devices  are  here  to  stay  and  may  perform 
valuable  functions  m  research  and  education.  We  believe,  however,  that 
the  operation  of  such  devices  must  be  brought  within  the  copyright 
system  in  such  manuet  as  to  assure  the  rights  of  publishers  and  the 
economic  viability  of  their  vent  ores. 

We  believe,  moreover,  that  t  he  appropriate  bases  for  such  resolution 
already  exist  in  S,  ISfil—  namely,  in  the  fair  use  provision  of  section  107 
and  in  the  creation  of  a  National  Commission  on  Xcw  Technological 
Uses  of  Copyrighted  Works  under  title  II,  to  which  I  referred.  The 
doctrine  of  fair  use  is  suited  to  the  issue  of  free  reproduction  in  a  devel- 
oping technology;  the  frequent  objection  by  libraries  to  its  asserted 
vagueness  is  not  persuasive  in  view  of  the  genera!  language  of  legal 
rules  governing  niany  aspects  of  life  and  business  and,  indeed,  in  view 
of  the  general  criteria  of  commercial  advantage,  reasonable  effort,  nor- 
mal price,  commonly  known  sources  and  satisfaction  established  in  the 
proposed  extension  of  section  108  itself. 

If  lhere  is  reason  why  a  justified  amount  of  unauthorized  photo- 
copying cannot  he  accommodated  within  the  framework  of  fair  use,  it 
remains  to  be  demonstrated.  Similarly,  if  our  fears  of  the  effects  of 
unlicensed  photocopying  extending  beyond  fair  use  are  unfounded,  this 
has  yet  to  be  shown.  The  proposed  National  Commission  would  bo  well 
suited  to  these  inquiries  and  to  the  formulation  of  alternative  proce- 
dures which  will  serve  all  interestsconcerned. 

There  is  little  justification  for  the  creation  of  particular  photocopy- 
ing provisions  in  a  bill  which  allocates  to  the  Commission  the  specific 
authority  to  Study  and  compile  data  on  the  ,  .  .  the  reproduction  and 
use  of  copyrighted  works  .  .  .  by  various  forms  of  machine  repro- 
duction, »  .  I  am,  of  course,  not  unfamiliar  with  the  use  of  compro- 
mise in  the  legislative  process.  I  have  been  subject  to  that  myself  on 
occasion, 

T  am  concerned,  however,  that  a  compromise  solution  to  the  issue  of 
photocopying  at  this  point  is  likely  to  have  the  ottect  of  freezing  poten- 
tially detrimental  measures  into  our  laws  for  years  to  come  and  to 
remove  any  impetus  for  thorough  consideration  of  this  issue  by  the 
proposed  National  Commission,  T  do  not  believe  the  obverse  to  be  true, 
In  view  of  thr  admission  of  all  concerned  that  photocopying  is  a  subject 
worthy  of  further  consideration,  and  in  light  of  the  specific  mandate 
of  the  National  Commission,  T  do  not  believe  that  library  and  allied 
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interests  will  sutler  materially  from  the  omission  of  specific  photo- 
copying provisions  m  section  H)S  at  this  time. 

1  do  not  want  .to  leave  this  issue  of  photocopying  without  briefly 
ottering  one  additional  comment  on  the  issue  otVair  use.  It  has  been 
reported  that  a  draft  version  of  this  subcommittees  report  on  a  prede- 
cessor of  S.  \-\\\\  states  in  part  that  ,4the  making  of  a  single  ropy  of  an 
article  in  a  periodical  or  a  short  excerpt  from  a  book  would  normally  be 
regarded  as  fair  use/*  This  has  caused  some  persons  to  believe  that  tho 
subcommittee  intends  a  so-called  single  copy  exemption  to  bo  applica- 
ble under  all  circumstances  under  the  rubric  of  fair  use. 

T  am  convinced  by  the  context  of  this  statement  that  this  subcom- 
mittee had  no  such  intent  and  1  urge  that  such  an  interpretation  bo 
expressly  repudiated  and  thai  this  language  be  clarified  in  the  subcom- 
mittee's final  report. 

Hie  inherent  fallacy  of  the  single-copy  theory  has  been  amply  dem- 
onstrated in  disi  llusions  before  this  subcommittee  -after  all,  the  pub- 
lishers I  represent  here  today  are  themselves  engaged  in  publishing 
and  Milling  one  copy  at  a  time  to  multiple  users,  as  would  the  libraries 
under  a  photocopying  exception- -and  the  retention  of  the  draft  lan- 
guage as  a  part  id  the  legislative  history  of  the  revision  bill  may  have 
unfortunate  and  unintended  results. 

I  do  not  propose  to  enter  into  any  further  analysis  of  the  provisions 
of  section  I os  of  the  Senate  bill,  i  would  call  the  subcommittee's  at- 
tention, however,  to  a  paper  dated  October  1l\  U>7:2,  and  prepared  by 
the  linn  of  Linden  &  heutsch.  copyright  counsel  fo  Uarcourt  l»race 
.lovnnovieh,  Inc.,  and  Maemillan,  inc.  This  paper  is  annexed  as  ex- 
hibit A, to  the  statement  which  I  have  delivered  to  the  committee. 

I  endorse  ihe'Srfalysis  set  forth  therein  and  request  that  it  be  ac* 
ecpted  as  part  of  my  statement.  Mr.  Linden  will  cei tninly  be  available 
to  the  subcommittee  to  answer  any  que.stions  concerning  this  exhibit. 

[There  followed  the  h>timony  of  Ambassador  Keating  which 
appears  preeeiling  the testimony  of  Mrs.  Hella  Linden  during  the 
testimony  taken  relating  to  the  general  edueatioinal  exemption.! 

Mr.  Krvrixo,  Mrs.  Linden  who  is  a  far  greater  expert  on  the  ropy- 
right  laws  than  your  witness,  Mr.  Chairman,  is  here  to  address  herself 
to  questions,  either  now  or  at  the  time  when  she  t entities  later  this 
a  fternoon. 

Senator  Mc  Cu.u.av.  Very  well. 

Any  questions,  Senator  I 

Senator  IH  iam  K.  Xn. 

Senator  M<  Cr.ru. \\\  Senator  Kong,  any  question-  ? 
Senator  foxi;,  Xn, 

Senator  M<  ( " "i.i :ix\x.  Thank  yon  very  much. 

I  >n  yon  w  wnx  to  ma):c  any  statement  at  this  time  i 

Mrs.  Lixiaiv.  Xo,  Senator.  T  appreciate  being  heard  this  afternoon, 
\\  hen  I  am  scheduled  to  he  heard,  and  will  make  any  coin  men  ts  at  that 
time, if  that  is  suitable. 

Senator  McCu-max.  All  rid  it. 

Mr.  Li  sot:  v.  Unless  you  wis])  for  me  to  make  one  brief  comment  on 
the  photocopying  i-sue  per  se. 
Senator  M(  Cu  u,\\,  All  right, 

Mrs.  Linokx.  I  was  particularly  interested  in  Senator  Burdieks 
and  Senator  Kong's  inquiries  with  respect  to  the  feasibility  of  com- 
pensating authors  and  publishers  for  photocopying,  and  specifically 
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vilh  respect  In  the  inquiries  nhont  Hint  little  boy  who  wants  lo  photo- 
copy one  page. 

The  sysfttMU — the  eonceptJ-of  I  he  educational  market  is  one*  that  sug- 
gests tlu1  moduct  is  prepared  for  use  by  students,  researchers,  adult 
students,  oy  education,  research  and  science  generally.  The  system  of 
compensation  under  the  older  Icehiiology  to  hook  publishers  and  ina^ 
a/iuc  publishers  was  so  well  i*st silil jsIkm L  thai  it  caused  no  controversy 
at  all.  The  new  technology  docs  present  problems.  They  are  not  insur- 
mountable. 

1  will  refer  this  afternoon,  when  1  tun  allorded  tl  10  opportunity,  to 
the  Committee  on  Scientific  and  Technological  Information  under  the 
aegis  of  the  Federal  Council  for  Science  and  Technology,  which  I  have 
had  the  honnrnnd  pleasure  of  participating  in. 

It  js  aluindantly  dear  that  the  very  technology  that  makes  photo, 
copying  necessary,  desirable,  feasible,  and  economically  less  costly 
than  subscribing  to  chemical  journals,  or  any  journals — or  perhaps,  in 
the  long  run,  even  buying  books  and  occupying  bookshelves,  space,  with 
volumes  that  deteriorate,  et  cetera-- that  Very  technology  has  created 
and  produced  the  answer  to  the  problem  it  has  caused. 
'  It  is  feasible  today  under  the  ])resent  technology  to  monitor  uses,  to 
pay  for  uses.  The  Xerox  Co.  today,  for  one,  has  a  system  of  monitoring 
pages  reproduced  by  its  Xerox  machines.  Certain  of  the  devices  that 
are  capable  of  photocopying  pages  from  books,  not  just  loose  pages, 
have  a  system  whereby  the  machine  itself  monitors  effectively  whether 
a  book  page  or  loo<e  piece  of  paper  is  photocopied. 

1  am  certain  that  the  National  Commission,  which  you  in  your 
mature  wisdom  and  knowledge  of  the  legislative  process  have  recom- 
mended in  the  proposed  title  II,  can  call  upon  the  mathematicians, 
l he  scientists,  nnd  the  hardware  manufacturers  who  have  the  nhility 
and  the  capacity  to  monitor  uses,  and  a  new  svstem  of  compensation  for 
photocopying  uses  can  be  made  practical,  With  all  due  respect,  J  urge 
that  it  be  left  io  the  Commission  to  report  to  you  so  that  appropriate 
action  can  betaken  at  that  time. 

Senator  Foxo.  Mr.  Chairman,  T  would  like  to  commend  our  former 
colleague  and  Ambassador  to  India  for  his  very  excellent  statement 
before  this  committee. 

Mr.  Kkatixo.  Thank  you. 

Senator  Hi/muck.  Could  vou  submit  to  us  sometime  todav  or  later  a 
budget  as  to  what  one  of  these  machines  would  cost  and  operation 
thereof? 

Mrs.  Lixdkn.  Senator  Burdiek,  it  does  not  require  a  separate  ma- 
chine. Asa  matter  of — ~ 

Senator  Hckmck.  I  mean  the  whole  setup  from  beginning  to  end. 

Mrs.  Lixiwx.  1  was  goinir  to  suggest  this  afternoon — I  would  be  glad 
to  refer  to  it  now.  1  was  chairman  of  a  snhpanel  of  the  Committee  on 
Scientific  and  Technical  Information  of  the  Federal  Council  for 
Science  and  Technology.  This  issue  did  arir*1  before  that  subpanel 
and  our  report  dealt  with  exactly  that  matter.  I  called  the  committee's 
chairman  yesterday  morning  and  asked  whether  I  could  refer  to  the 
material  prior  to  its  public  ivlease. 

The  coauthors  of  this  report  had  as  disparate  backgrounds  as  Com- 
missioner Mary  Gardner  Jones,  of  the  FTC.  and  Dr.  John  Weil,  who 
is  in  charge  of  information  systems  development  for  Honeywell  nnd 
General  FJectrir  in  I  heir  point  iHojo»  t.  Yaiious  interested  administra- 
tive agencies,  DOI),  NWS  A.  A  IOC,  were  also  represented. 
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Our  report  was  iul« »j>r<Mt  without  dissent,  And  our  report  elearly 
indicates  the  feasibility  of  mouittu  in^  uses  ami  recording  payment, 
Tbe  teelmoloiry  is  there,  exists,  and  uill  not  cause  a  prohibitive  addi« 
tiou  to  tin*  per  pajre  cost  of  photocopying  that  is  presently  paid  liy 
users  a  Ik  I  binaries,  adverted  to  tins  morning  siml  paid  to  the  Xerox 
i  oni|Nlni"S,to  Honeywell  to  lll.M.et,-. 

Soil  is  feasible,  It  is  practicnbnnd  work  has  been  done. 

Senator  Hruuu *k.  I  would  st  ill  like  a  tm*l<rrt . 

Mrs.  LixiiKv,  To  tin*  extent  that  the  information  is  currently  avail- 
able. I  will  he  delighted  to  submit  it  t'orAumi-t  lojh. 
|  K.shibit  A  referred  to  by  Ambassador  Kent  in*:  follows:] 


1,1  n is  \u v  ( t  vi  ('Ma  s:  1  io%ti:si  n  forvutoii  r  l,.\w  lit: vision 
i,  i  in;  i  i'ii:.\iei  con  i.\u  pkoviklon  a.-*  i»\s*ii  n  w\  no:  musi:  or  iu.ria:su\  r .\ti\  is 

(»n  April  11.  e.MiT  the  Hou>e  of  Kepresentativt  ^  passed  ll.lt.  25  P2  iPMh  I'oiij:., 
1st  Ses>. ».  an  Act  fur  tJeuoral  Revision  of  the  Copyright  I. aw.  While  Sceiion  107 
of  lliis  Art  codified  the  ijojiernl  doctrine  of  '"fair  use"  as  It  has  been  developed 
by  the  rulllN,  Section  JOS  established  a  specilic  "limitation"  oil  the  liiihl  s  of 
copyright  owner*  in  a  carefully  circumscribed  area  nf  IKIismi'.v  copying: 
sins    I.imitnlb'ns  on  cxcSumvc  rights:   Repi mtml ioii  of  works  in  archival 


N*  \\  i  t  list  - 1 1  n  I  i  ii-_r  the  pro\hicns  «>f  Section  1  Of  >  [delincatim?  f  t:tk  exclusive  rights 
nf  •  opyriu'hl  uwiH-i  s \,  it  is  not  an  Infriicicmeut  of  <  i  ] »\  i  iul k t  for  a  honprollt 
in^tlinl n'li,  havintr  archival  ntstody  nver  collections  of  manuscripts,  documents, 
or  other  unpablKhed  works  of  value  to  scholarly  research,  la  reproduce,  without 
any  pur|x»sp  nf  ilirict  or  Indirect  commercial  advantage,  any  such  work  in  its 
rollri-llons  hi  facsimile  copies  or  phouorccord*  for  purposes  of  preservation  and 
M-oiirify.  or  for  deposit  for  research  u>o  in  any  other  such  ifisUtuf ion. 

Seetbui  His  was  thus  limited  pi  fi>  facsimile  reproduction  of  unpublished 
works  by  certain  nouproMt  hi>thutions.  for  Hi*  their  own  limited  purposes, 

In  approving  tins  version  of  Section  IMS,  the  House  Committee  an  the  Judi- 
ciary slated  that  it  <1i<l  "not  favor  special  lair  use  provisions  dealing  with  Hie 
problems  of  library  photocopying"  other  than  under  tlje  circumstances  above- 
described  U.K.  Rep,  X.  X*  <!M>th  CoiiK-.  1>t  Sess.)  at  'M  &  Si.  SiuiUar  SfMiti- 
lnrnts  were  expressed  hy  the  Ite.^ister  of  riipyri^his.  Tims,  although  the  I'op.V- 
titfht  <Hiiee  I'reliiuitniry  Draft  of  the  Revision  Hill  allowed  libraries  t<i  make 
and  supply  single  enpies  of  periodical  articles,  or  copies  of  entire  published 
works  considered  to  he  unavaitahle  from  trade  sources,  upon  reijuest.  the  Uej?* 
istcr  suhsctpicuUy  "  lusaiae  conviiard  that  the  provision  would  he  a  mistake"  1 
in  view  of  rapidly  chaiiKiuir  information  technology. 

Thv  limited  rvr*ioH  <>f  Stvtiou  /^S  set  fdrth  i)t  //./'.  I">t2  the  ti)\1y  sjicrifli 
*tihr*irij  v>i>iiimj"  /ooj  mi'om* f*>  /our  nnirtul  thv  ft*ruuil  tiypwral  of  a  Von* 
tjffMNionol  VoMiiiittiv  or  cithtr  huttw  of  CotifttTMS. 

tr.  Tin:  i  narvuv  l  orviso  i^rtovisroN  rin:si;Mi  Y  uki  okk  on:  si  v  vik 
Jrhe  rm>yrl«ht  Revision  Hill  presently  before  the  Senate  Subcommittee  on 
1'utcitis,  Trademarks  ami  ro]<yri«hts  |  S.  till  (J*Jnd  folix..  1st  Sess.)].  Inehldes 
a  naieh  more  extensive  'library  copying"  provision  in  its  version  of  Section 
ins.  In  brief,  the  •■limitations"  on  the  exehMve  ri^iits  of  copyright  owners  are 
extended  lo  include  (i)  dnpliratlon  »>f  imhVi*hvt\  works  by  certain  public  or 
semi-public  institutions,  at  I  ii  i  the  request  of  uwrn  ot  the  itisl  it  lit  ion's  collce- 
tions." 

Thix  crhnxion  of  tfn  sfuvi/tc  "fibnu'u  vup\iUiy  err  hi  fit  fan"  iron  vxftrr^fs  ftiM- 
Hpftrorrtl  f*}i  lit  notation  .is  of  tfir  Sn  tion  of  P'ttt  nt,  Tfiutt  nmrU  out!  VofiijrUjht 
L*tir  of  thr  Amrrifttii  fttir  Axxur'nttion  in  lifti); 

Ite^olved,  thai  the  Si'cthm  of  Patent,  Trademark  and  Copyright  Law  dis- 
approves  in  principle  enactment  of  severe  limits  on  Ihe  exclusive  rights  of 
enpyriyht  proprietors  with  respect  to  reproduction  and  distribution  of  copyright 
works  by  libraries  and  archives. 

1  SiipptoriHntnry  tirpnrt  of  Hrfk'IstiT  nf  O »p v rl^lits  on  tlio  (Jrnnrnl  Ilovlslon  ot  thP 
P.S.  Cupyrltfht  T^nv  at  2<i  fMay  tiia5i. 

aThi'  current  S*»iml«*  version  »>f  soollon  Tas  nUa  v\[i*n<U  Uo-  llrnltntlon  of  Tl.lt.  2."il2  to 
^    V  (hu'Hrntton  nf  ruilipstjea  fur  On*  fiiirpu.-sp  r>f  r<"p] ;n  t tj^  "dama^Ml,  tlotcrii>ralhnr. 

.V^-r  stchii"  copies  (if  w<irks  ututfr  crrtaln  flrciaii^tiim 
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Specifically,  r ho  Section  of  Patcnl,  Trademark  ami  Copyright  Law  disapproves 
Section  10S  of  the  IHromher  10,  iiHW  Committee  Tiiut  of  S,  5*3  ( McClcllan— 
?>lst  Congress,  First  Session).' 

Hr.  ANALYSIS  OF  SKCllO.V   108  OK  S.  0  14 

A.  s?ww*i*.- -Sivtlmi  10S  of  Hie  Copyright  Law  Uevlshm  IU1I  now  before 
t in*  Senate  Subcommittee  adepts  tin*  provision  nf  the  II oust?  Art  allowing  lihrary 
ami  archival  copying  nf  unpublished  works  for  the  purposes  of  preservation, 
security  or  deposit  In  other  institutions.  However?  tin-  Somite  liill  extends  the 
library  copying  exemption  to  allow  unlicensed  facsimile  reproduction  of  pnh- 
II sIi«hI  works  for  i hi'  purposes  of  replacing  deteriorating,  lnst  or  stolen  copies 
It'  the  institution  has  "after  reasonable  ftt'iut  <U-t erin t iumI  Unit  nil  unused  re- 
phnement  cannot  lie*  obtained  at  a  normal  price"  from  certain  sources. 

The  Senate  Kill  fiirlher  extends  the  exemption  to  Include  unlicensed  rcprodue- 
1 1< -11  of  published  or  unpublished  hooks  ami  periodicals  *  I »y  libraries  and  archives 
at  the  tcrpicst  of  a  user  of  the  Institution's  collections.  This  "u*or  request" 
exemption  i<  subject  to  the  conditions  that  (a)  the  user  must  have  "established 
to  the  satisfaction"  of  the  institution  that  an  unused  copy  cannot  ho  obtained 
"at  a  normal  price"  front  certain  sources;  tb)  the  reproduction  must  become 
the  projn  fly  of  the  reuuestlng  user  and  the  institution  must  have  hud  "no  notice 
that  copy  would  ho  n^cd  f i »r  any  purpose  other  than  private  study,  scholarship 
or  research,"  and  <  el  the  instltut  ion  issues  certain  "warning"  notices, 

H.  Vi>h*UU  ration  a, — At  this  point  our  purpose  Is  not  to  re-draft  or  rehahilllate 
the  lihrary  copying  provisions  of  S.  Ul  I.  Our  purpose  Is  merely  to  isolate  certain 
aspects  of  tho  proposed  Senate  version  of  Section  10S  in  order  to  allow  exam- 
ination of  their  Impact  on  the  husincss  operations  nf  luterestcd  parties,  In  this 
context.  we  believe  the  following  considerations  to  he  of  principal  significance : 

<\)  Section  Jos  eotidoues  free  reproduction.  It  Is  not  a  "compulsory  licensing" 
provision:  no  compensation  to  copyright  owners— whether  hy  statute,  regulation, 
or  otherwise- -is  c-aueniplalod.  Similarly,  the  Section  docs  not  expressly  require 
accurate  reproduction,  original  source  credit,  or  u*c  of  copyright  notice  on  the 
reproductions.* 

tlh  The  provision  allowing  reproduction  of  published  works  for  purposes  of 
replacement  and  the  "user  request"  exemption  require  some  determination  that 
unused  copies  a.  re  not  obtainable.  However,  unavailability  in  fact  Is  not  required: 
in  the  ci>e  of  replacement  the  lihrary  need  only  conclude  that  such  Is  the  case 
"after  a  reasonable  effort."  and  In  the  ease  of  copies  made  at  a  user's  request  the 
lihrary  need  only  he  "satisfied,"  ley  the  user,  that  such  Is  the  case.  In  the  latter 
case,  at  lea>t.  there  is  no  express  requirement  thnt  tho  library's  determination 
he  in  ^ond  faith,  imr  l<  th* re  <ni}t  requirement  that  thr  reffucxthiy  user  male  /fa// 
actual  i  Kurt  to  tt.eatr  a  co;></,  nr  <jivc  actual  rvittence  thereof, 

Moreover.  Section  los  provides  no  meaningful  standards  with  respect  to  avail- 
ability. In  this  iv*peoi  we  can  only  raise  i|iiestlons  as  to  what  circumstances  may 
ho  sullirienf  to  n  mhT  a  copy  avallahle  or  unavailable:  may  Inahlllty  to  secure 
a  copy  within  "X"  mnnh(»r  of  days  render  the  copy  unavailable;  are  there  geo- 
graphic limits  oa  availability  or  the  library's  or  user's  efforts  (Is  a  work  not 
available  at  the  neighborhood  bookstore  unobtainable:  how  many  bookstores 
should  ho  eli.  eked;  what  types  of  sources  other  than  bookstores  are  relevant 
source 4  for  certain  works',')  ;  does  a  now  version  of  a  work  satisfy  the  avail- 
ability conditions  with  respect  to  prior  editions:  should  a  work  ho  considered 
available  if  it  is  included  In  a  compilation  or  collection  otherwise  not  needed  by 
the  lihrary  or  user': 

Keen  where  Section  10S  dees  attempt  to  give  some  definition  of  availability,  it 
remains  nuclear  or  troublesome  in  operation.  Thus,  availability  at  announced 
or  catalog  prices  does  not  preclude  unlicensed  copying;  the  library  may  still  de- 
termine that  the  price  Is  not  "normal."  •  To  preclude  copying,  the  work  must  be 
available  from  "commonly  known"  trade  sources;  specialized  sources  for  works 
of  nmre  esoteric  disciplines  may  not  qualify.  Indeed,  it  is  not  clear  to  whom 
the  soune  is  to  be  "commonly  known" — the  library,  the  requesting  user,  the 

!.<,<pt!.>ri  ins  nf  Ho  | ><t.  10.  man.  Committer  l'rlut  of  S.  543  Is  Men  Meal  to  tho  version 
of  sontlnri  los  <M!rr<  rittv  Mt  furlti  in  S.  ail. 

♦T1U<  i.rm-WnTi  of  S.  UU  rvt»>?nU  to  nil  walks  ol lo  r  tlia n  muslcfd,  pictorial,  grapldp, 
cln>'*'ijiiu^riif'Me.  «>r  anUlo  vNnal  w<irks. 

•-We  U>>  rn.t  !i<»H*ve  Hint  any  nf  tlieso  rpiinlromrnts  will  n»vo>s:irUy  be  tlremerl  Impllelt 
tn  the  rtiintri'»n«'ot  i i^f  '■fjie^ltnllo"  n-prodni-Mpin.  of  --erMioi  jus  rio  niol  fol.  In  :uiv  cvi-nt. 
th"  -u<rr  rv\\ir<t"  cvMiint  Mi  nf  mm\  losr,ti  \*        Uinilrrl  tn  '•fut-slmUr"  reprod ihI tnjis, 

«  S^.  IOSIC).  (:1)  (1). 
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publisher,  the  "trade,"  i*r  the  courts?  Certain  source  nre  clearly  tusutttdcut, 
uamely,  those  uutshle  tin*  Unlteil  States.  Thus,  to  preclude  unlicensed  copying,  nr- 
ranKemvnks  must  he  ui/ule  for  domestic  availability  ot  foreign  publications,  In 
any  language,  iu>  matter  how  limited  their  normal  market. 

Similarly,  Hie  provision  does  not  appear  to  have  considered  the  particular  proh* 
terns  raised  hy  lis  application  to  hack  issues.  Although  a  number  of  organizations 
have  made  nw.it  Investments  of  time  21  ml  cost  in  locating,  nccuraulatiutf,  ami 
storing  hack  Issues  in  specialUeU  Ileitis  ami  servicing  their  clients,  their  effort 
ami  Investment  are  adversely  ntYecteit  if  not  completely  Ignored:  (a)  we  doubt 
that  many  libraries  will  accurately  estimate  I  lie  "normality"  of  bnck-lsMie  prices; 
ami  (t»)  one  may  question  whether  such  suppliers  will  comprise  "commonly- 
known*'  trade  sources,  particularly  where  inter-library  requests  may  Involve 
libraries  which  have  laid  no  knowledge  or  dealings  with  Mich  specialized  sources. 

Availability  on  library  loan  or  for  iu-lihrury  use  nlso  npK»ars  insulUclent  to  pre- 
clude unlicensed  copying  at  iho  request  of  a  user,  The  references  to  "trade 
sources."  "price,"  and  "imused  copy."  ami  the  fact  that  to  make  a  copy  the  library 
must  have  n  copy,  or  have  access  to  one  under  Inter-library  11  nidation,  all  seem  to 
Imply  thai  a  user  may  request  and  receive  a  c  opy  of  u  work  no  matter  how  ac- 
cessible such  work  may  otherwise  be  for  his  use  under  loan,  and  regardless  of 
the  degree  of  inconvenience,  if  any,  caused  by  such  use  heing  restricted  to  a  cer- 
tain location  or  fur  a  certain  time,  or  his  having  to  wait  for  such  access.  Jn 
stunt,  a  user  may  even  request  ami  receive  an  unlicensed  reproduction  of  till  or 
part  of  a  work  which  is  mailable  to  him  from  his  local  library  for  home  or  busi- 
ness use  for  extended  periods  of  time, 

•Trade  sources'*  are  dcihied  tn  include  "authorized  reproducing  services";* 
"reprint  houses"  are  presumably  included  but  are  not  expressly  mentioned. 

There  are  m>  excuses  for  unavailability.  Thus  a  wuvU  may  be  withdrawn  by  a 
publisher  for  revision,  while  his  potential  market  is  sapped  hy  duplication  of 
prior  editions. 

<iii)  Section  I  us  does  not  require  initial  recourse?  to  the  copyright  proprietor, 
Thai  the  proprietor  may  he  willing  to  consent  to  Hie  desired  reproduction,  even 
on  "reasonable"  terms,  is  rendered  Irrelevant  si  me  Ids  permission  need  not  he 
first  requested,  i The  pio\  iousjy-dis«  ussed  •'availability''  conditions  do  require 
sole  initial  degree  of  unsuccessful  recourse  to  trade  sources  for  copies.  Author- 
pro,  ivtora  wouhl  generally  not  he  considered  "trade  sources";  tinder  various 
ctvc  nstance*.  this  may  also  1.0  true  of  publisher-proprietors.  In  any  event,  we 
believe  that  the  condition  of  unatiilialdlity  which  allows  reproduction  will  he 
met  where  existing  copies  are  considered  unobtainable.  Thus,  a  request  for  per- 
mission to  create  a  weir  copy  is  not  a  condition  precedent  to  free  copying  under 
the  proposed  law.) 

Similarly,  although  Section  10S  is  apparently  not  intended  to  interfere  with 
certain  contractual  arrangements  between  libraries  ami  copyright  owners,'  there 
is  no  Incentive  to  libraries  to  enter  into  such  arrangements  on  even  "reasonable" 
terms.  Furthermore*  the  relevant  subsection  refers  only  to  obligations  assumed 
when  I  he  library  "obtained  [t  ho]  copy  for  its  coPeettons."  Tints,  agreement*  which 
may  be  entered  Into  with  resjieet  to  curlicr-puMMicd  works,  su«-h  as  '  blanket" 
f iconics  covering  a  publisher's  catalogue  or  subscribers,  may  he  ignored  hy  librar- 
ies If  less  favorable  than  the  proposed  law.  Kven  with  respect  to  new  works.  It 
may  he  questioned  whether  the  language  of  the  relevant  sul '-paragraph  clearly 
indicates  that  more  "difficult"  contractual  undertakings  will  prevail  over  contrary 
provisions  of  Section  ins. 

Ilv)  The  '"libraries"  and  "archives"  entitled  to  invoke  the  exemptions  of  Sec- 
Hon  ins  are  not  restricted  to  unitprollt  institutions."  So  long  as  the  particular 
act  of  reproduction  in  question  is  without  purpose  of  "direct  or  Indirect  coal- 
men ial  advantage"  f$  (a)(1)],  even  profit-making  institutions,  may  avail  them- 
selves of  the  provision.  We  do  not  believe  that  the  quoted  language  was  Intended, 
or  will  be  construed,  to  preclude  the  operation  of  phototlnplieatlon  services  hy 
for-profit  institutions  in  order  to  make  their  overall,  proti (-genera ling,  services 
more  attractive  or  competitive. 

Nor  are  such  "libraries"  ;trul  "archives"  limited  to  public  institutions.  The 
only  restriction  on  tbo  nature  of  the  exempt  institution*  is  the  requirement  that 
it<  collections  he  open  to  tit  least  persons,  other  than  affiliates  of  the  institution, 

7  Srr,  ins  (D.MXU, 

'See.  044,  sco.  10S{r){fli:  "NnttiPn:  Jn  this  snctlnn  ...  In  tmv  way  n  fleets  .  .  .  nnv 
contractual  obligations  nssumoU  by  th»>  library  or  nr<-biv es  when  It  obtained  n  cuiiy  or 
ehonurpt-ord  of  tfi*  w»»rk  for  lis  co11(vliun." 

•In  thts  rrsj.oct,  the  Somite  ver^lnn  of  sr<\  JfiS  goes  bfjuml  the  House  net  even  wltb 
respect  to  archival  reproduction  of  unpublished  works. 
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rcM-arch  on  a  spM-hiN/«*d  luM  ."  It  would  appear  thai  many  corporate 
collection*  will  iiiiaUTy.  <*r  can  I  e  msute  t»>      so  with  Ultle  viVort  or  burden. 

In  :i  similar  vein,  there  Is  nn  dTcctlve  r%ast rti*l lull  i>m  the  "users"  entitled  In 
nivhv  unauthorized  reproductions  under  the  "user-request"  exemption.  •  Iwj* 
"n-er  of  the  collections"  of  the  institution  qualities,  including  users  linking 
their  i>ki iui;st  "thi'oimh  another  library  or  archives."  As  Inter-library  aihliallou 
ami  "iut'orm-ilioii  lift  works"  jjrow.  vhe  way  Is  paved  ft  >r  single-copy  purchase  to 
H,li>!y  |  uhilc  requirements. 

Section  JuxhlHl)  il«n".-i  require  that  "i In*  library  or  archives  has  had  no 
notice  that  1 1uk  |reqnestod|  copy  would  lo  n*o,l  for  any  purpose  other  than 
private  study,  scholarship  or  ivsi\irih."  This  docs  not  Impost*  any  elective  limb 
tnthui  nn  the  nature  "l1  ihe  imt,  since  there  W  no  requirement  that  tin1  library 
mal.o  any  hKiuirfi  as  to  the  pui|  o^es  fur  which  tin  copy  Is  to  be  used,  the  con- 
dition is  met  by  silence  and  Is  mcuniii^e><.  Similarly.  there  is  no  linn' tat  ion  to  any 
t>  |  o  of  curricula!"  or  sysloinut  ic  hid  rmtton.il  base  for  Mm  private  study.  Atfiilm 
the  ■  ninth  Ion  is  rendered  meaningless  Also,  tl  is  net  clear  that  It  is  tin*  "sillily. 


iml  believe  I  Sin  e  tin1  word   private"  negates  the  possibility  of  oven  sliiKleeopy 

photocopy  itui  for  group  nr  stlcvcf-slve  Uses.1' 

i  \  \  Section  I  OS  is  imt  restricted  in  the  reproduction  of  portions  or  excerpts 
of  \vor!:s;  entire  works  may  he  reproduced  without  consent  or  compensation. 

Nor  Is  Secilmi  jus  entirely  clear  with  rospoel  lo  Mm  manner  of  permitted 
reproduction  te.K.,  microform,  recording,  li^ht  and  laser  techniques,  etc*).  Thus, 
while  the  urvMvul  exemptions  of  Section  IDS  (b>  ami  te)  refer  to  "copies"  ami 
"phoiicrccord c"  dnplicatcd  in  "fuolmlte"  form,  the  nscr-requcst  exemption  of 
paragraph  mI)  applies  only  to  "copies"  anil  dees  net  limit  iiself  to  "facsimile" 
rcprodm  thm. 

Nor  dors  Section  Mis  noncruHy  restrict  the  nature  or  subject  matter  of  works 
sublet  to  reproduction.  Ml  hj^a  of  unpublished  works  arc  subject  to  archival 
reproduction  for  purpo>cs  of  preservation,  security  or  deposit;  ami  all  type*  of 
inhlislied  works  are  subject  t<>  reproduction  for  purposes  of  replacement,  The 
"user-request"  exemption  of  Section  Itisul)  is  generally  limited  to  textual  books, 
I  crlodlcuis  and  sound  recordings;  however,  there  Is  no  limitation  en  the  subject 
matter  of  (piallfyimc  books,  periodicals,  and  recordings,  Thus,  novels,  plays, 
poeiry,  textbooks,  technical  publications,  encyclopedias  and  reference  works, 
abstracts,  etc.  are  all  subject  ta  partial  or  entire  reproduction  under  the  same 
standards," 

Section  10S(d)  A"?*  It,for  Uw  reproduction  and  distribution  of  "no  more 
than  one  copy  or  (ihonorecord"  of  a  work.  However,  paragraph  (f)  makes  it  clear 
that  this  does  not  preclude  multiple  reproduction  of  the  same  work  except  where 
the  library  'is  aware  ov  has  substantial  reason  to  believe"  that  it  is  engaging  in 
"related"  or  "concerted"*  activity.  Kxperloneo  in  various  areas  of  law  has  amply 
demonstrated  the  ditticulty  of  imputing  knowledge  us  a  basis  of  liability,  More- 
over, in  many  cases  there  may  he  no  reason  for  libraries  to  suspect  concerted 
activity,  particularly  since  they  have  no  duty  of  Inquiry.  To  a  great  extent 
paragraph  (O  Is  an  askuowledgment  that  Section  ION  condones  on  demnnd 
}mhliMhinff  of  works  by  ihtsous  either  than  the  copyright  proprietor, 

nil  in  a  number  of  respects.  Section  ins  is  poorly  drafted  in  such  manner 
as  to  create  the  potential  for  unfortunate  interpretation  or  application.  For 
example:  The  ability  of  ft  library  P>  engage  in  unauthorized  reproduction  is 
consistently  referred  to  as  u  %,ritfht  of  rcprodma ion  and  distribtuloii"  [§  l()S{h) 
to  \  til)  Mi  |.  This  will  invite  the  courts  to  resolve  Issues  regarding  library 
photoir»pving  by  the  traditional  judicial  practice  of  "htilftunttg  cumpct h)Q  rights" 
(herein.  "ri.LiJits"  of  [unprictejs  and  libraries)  ;  on  the  contrary  we  believe  that 
sin  h  issues  should  be  resolved  by  strict  voiitttructifm  of  limitation*  on  the  right* 
iif  v*tf>ift  i(jht  tnrncrx. 

Hns(a)(U  requires  that  the  library's  "reproduction  nr  distribution"  br 
without  purpose  of  commercial  advantage.  NVIiere  distribution  ns  well  as  repro- 
duction are  involved,  such  ns  under  the  "user-request"  exemption  or  inter- 
library  application  of  the  archival  reproduction  exemptions,  both  reproduction 
OH'l  distribution  should  be  without  such  purpose, 


u'  Nur  >U  wo  lnlh'vc  ttio  see.  tOS(iI)(2)  tfi»mlUl«>n  Uir.t  I  he  "cony  become  the  nronrrtv 
of  tin-  n.-^r"  to  h\\T  Mielnr-iMs. 

11  A<  Irnllmtfe^l  rarllrr.  wo  do  not  b»»S1erp  ttio  rofrronrp  to  I  ho  "erlvato  study.  srlinlnrsMn 
op  r»'-k\irrli'  i»nr]n)s^  of  the  us»>r  to  lie  nn  rff^rttve  limitation  '>u  e>-"r^.  Vvr  similar  rmsons, 
wo  <U  mo*  hrllivo  It  offors  any  lueanhi^fid  restrict  Ion  on  the  nature  or  subject  matter  of 
r«']»rn4|iir.'ihlr  works. 
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&  WsiA),  iHvivOltiK  jNinitfiai'lM  U)  hiuI  (-),  uses  tin*  phrase  "anil  If/* 
The  "ami"  Is  at  the  ha>t,  superltunus ;  :intl  mure  Nljuiilienhtly,  It  may  create 
\\>  \\U\  as  to  Mil'  {  nmnVitii  f  nature  of  Section  ins. 

Th<*  fori tfoiiitf  u:v  increl.v  tnt« n«lo<l  its  examples  of  po.ir  ihafhuianship  havlm? 
l^leMiffl  suhsiaiiliw  olVoct  on  the  principles-  omhuiUett  in  the  SecHum  As  imteii 
earlh'r.  we  urtse  Miat  Midi  principles  themselves  he  subjected  to  examination 
ami  cvihiut inn, 

IV.  IOM  1. 1  stox 

Tllle  If  of  Ihe  Senate  Revision  1 1  il  1  wouM  <<>isiliU.<h  a  "National  <  "ouimisslon 
»ii  New  TeehtmlomUal  r.<i-<  of  <  op.v righted  WfH'ks."  One  of  Mic  stand  purposes 
i»f  the  ronimUstnn  is  to  "simly  ami  compile  <laia  < m  ill  the  reproduction  and 
u«o  of  copyrighted  works  .  .  ,  t>y  various  forms  of  machine  reproduction  .  . 
M  N  siM'pi'Miijc  that  iiri*vi^inm  for  llhrar.v  cop>lu.n  which  will  seriously  Impair 
I  I « ►|*rli»t:i I'.v  rkhis  would  ho  considered  whlmm  I  ho  proper  investigation  wliKti 
iho  Sin, Ho  ils-  lf  culled  for  in  appendlntf  title  II  to  the  UcvlshiU  hill. 

Senator  McC'u'u.vs.  Wry  well, 
('all  tlh>  noxl  witness, 

Mr,  Bki:vna\\  Tin'  Association  of  American  Ciiivot-sit y  Presses.  Von 
have  been  allocated  h  tiiimttos. 
Senator  Mi>('i.i:m..\n.  All  rijrlit, 

Mr.  lii:i:\\A.v,  Would  you  identify  yourself,  Mr.  Hnsenthal* 

STATEMENT  01'  ARTHUR  J.  ROSENTHAL,  CHAIRMAN,  COMMITTEE 
ON  COPYRIGHT,  ASSOCIATION  OP  AMERICAN  UNIVERSITY 
PRESSES.  INC. ;  ACCOMPANIED  BY  JOHN  B.  PUTNAM,  EXECUTIVE 
DIRECTOR.  ASSOCIATION  OF  AMERICAN  UNIVERSITY  PRESSES, 
INC. 

M;\  lio^r.vnr.M,,  I  am  Arthur  J.  Uo.onlhal,  ilnvrtor  of  1  ho  Harvard 
{  Jii vcj'.sjt v  Ptv-s.  I  represent  tin-  Association  of  American  University 
Presses  iii  my  imparity  as  ehai rmaii  of  thai  organization's  Committee 
on  ( Vpyri^Iit.  L  tlo  nor  speak  for  I Tai-vni-d  University. 

With  nil*  on  my  ri^ht  is  Mr.  San  ford  (\  Thatcher,  social  science 
editorof  Princeton  University  Press,  a  nuanbor  of  our  ( V)pyri"Jit  Com- 
mittee and  on  my  loft.  .Mr.  John  H.  Putnam.  Mr.  Putnam' is  executive 
director  of  tin1  association, 

Tl»'  *W  university  i>vo<,<os  of  the  country  are.  I  believe*  in  a  fortunate 
position  in  helping  to  assess  where  the  public  interest  lies  in  the  prob- 
lem you  are  studying  this  morning.  We  live  in  the  world  of  the  librar- 
ian. In  (  ambrid<re.  my  press,  for  example,  is  surrounded  by  no  less  than 
■st>  \  larva rd  libraries. 

Our  day-to-day  work  is  almost  exclusively  with  scholars  and  edu- 
cators: yet.  I  ho  necessity  to  protect  each  scholarly  hook  and  journal  we 
public  is  as  real  for  us  as  it  is  for  the  most  commercial  of  commercial 
puhlb.  .ers. 

1  hope  that  I  Ids  special  perspective  will  cause  our  testimony  to  bo 
without  any  note  of  special  pleading  and  will  he  regarded  as  coopera- 
tive and  flexible  by  our  library  and  educational  colleagues. 

In  a  very  real  sense,  the  university  press  bears  a  primary  responsi- 
bility for  disseminatiou  of  scholarship  in  this  country;  nltl'iough  their 
dollar  volume  is  low.  our  members  publish  nearly  half  of  the  nonaction 
books  addressed  to  a  scholarly  nuilienc<»  that  are  issued  each  year. 

!JS.  t',U.  ihl  11  sro.  201(h)  (iHli). 
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If  the  ordorlv  r«k]Hii t irijj;  of  such  research  is  to  continue,  the  medium 
"11iroit;*ii  which  it  tHviii*  must  be  protected,  ami  tin1  author's  chum  to 
tlm  copyright  of  his  own  work  must  bo  safeguarded.  Toward  this  end, 
our  suggested  rewording  of  section  107  is  an  attempt  at  precision  in 
Hie  nifiral  area  of  fair  use.  We  believe  that  the  present  vagueness  of 
tli i ^  section  could  bo  construed  as  an  invitation  to  uidiinited  photo* 
copying  of  copyrighted  material  and  Hint  our  suggested  rewording 
gives  added  structure  to  the  meaning  of  this  section. 

Senator  MrCi.KU.AX.  Do  you  have  any  proposed  language? 

Mr.  Roskntiiai,.  I  do.  I  huve  boon  skipping  fairly  rapidly,  Mr. 
Chairman. 

Senator  MrCi.r.u.vx.  Ts  it  in  your  prepared  statement? 

Mr.  lvosr,N*riiAT>.  It  is. 

Mr.  Thatcher  will  continue  our  testimony. 

Mr.  Tiiatchi-u,  Mr.  Chairman,  in  our  prepared  statement  wo  have 
referred  in  a  general  way  to  the  throat  to  nonprofit  publishing  wo 
perceive  in  passage  of  a  hill  amended  in  other  ways  than  we  propose, 
hut  in  these  supplementary  remarks,  T  should  like  to  direct  particular 
attention  to  the  plight  of  the  one  form  of  such  publishing  that  is  apt  to 
ho  most  endangered  by  the  photocopying  privileges  sought  by  edu- 
cators and  librarians — the  publication'  of  scholarly  journals,  in'whkh 
university  presses  happen  to  be  heavily  engaged  (collectively  publish- 
ing *2W  journals). 

There  is  no  single  medium  more  responsible  for  the  advancement  of 
knowledge  and  the  dissemination  of  information  than  the  scholarly 
journal.  Tts  contribution  is  perhaps  most  conspicuous  in  the  natural 
sciences  whore  the  rate  of  progress  and  the  collaborative  nature  of  the 
enterprise  make  the  production  of  books  bv  individual  authors  the  ex- 
ceptional, rather  than  (he  normal,  form  of  publication,  lint  its  prom- 
inence in  the  natural  sciences  should  not  obscure  the  vital  role  the 
scholarly  journal  plays  also  in  the.  humanities  and  social  sciences, 
There,  too,  although  it  is  more  often  the  outstanding  book  that  estab- 
lishes a  scholar's  reputation  than  a  series  of  articles,  most  such  books 
could  never  June  been  written  but  for  the  essential  groundwork  that 
had  been  laid  previously  by  dozens  of  articles  on  aspects  of  the  topic 
treated.  Take  a  look  at  the  bibliography  of  practically  any  untvci'Sity 
press  book,  ami  von  will  immediately  realize  the  truth  of  this  assertion. 
The  truly  original  work  of  scholarship,  like  the  revolutionary  dis- 
rmv»rv  in  science,  is  n  rare  phenomenon. 

Yet  for  alj  their  universally  recognized  value  1o  th«^  advancement 
of  scholarship  indeed,  their  indispensable  contribution  vhohirly 
journals  seldom  pav  their  own  way  throng!)  income  received  from 
subscript ions  and  advertising,  ;it  least  for  a  very  long  time  after  pub- 
lication is  in  it  in  fori  and  sometime.--  never.  A  case  in  point  is  World 
Politics,  a  loading  journal  in  the  field  of  international  rotations  that 
my  press  publishes  at  Princeton:  it  beiran  to  break  own  only  after  1) 
vears  of  publication  at  a  less.  The  situation  is  -uch  that  many'  journals 
have  to  be  subsidized  or  supported  in  other  ways  by  pml'o^ional  asso- 
ciations or  rescn?vh  institutions,  whose, own  funds  for  publication  two 
iHuallv  quite  limited.  Outside  help  from  other  sources  is  diliienlt  to 
find.  Foundations  ami  (fovernment  agencies,  which  have  over  the 
years  boon  very  generous  in  providing  funds  for  the  scholar  s  research 
activities,  have  traditionally  shied  away  from  extending  that  support 
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to  if s  toxica)  rnm*)u>]»ii  by  assisting  f Ju»  journals  that  publish  the  re- 
sults of  Ids  research. 

It  is  no  solution  to  soil  t tic*  journal  at  a  price  that  will  insure  its  coo* 
iiomiu  viability,  Ikiwimvi  high  the  price  may  have  to  It.  For*  iui!ik«*  a 
hook,  which  as  a  more  or  less  unified  treatment  of  a  simr'e  subject  ran 
ho  sold  even  at  a  hijjrh  pi  ti  c  to  (hose  individuals  wit  <*  have  a  special 
jnofessional  interior  in  it,  a  journal  typically  provides  a  general  forum 
for  the  discussion  of  a  range  of  diver>e  i <sin»s  within  a  broad  itold  of 
inquiry,  not  all  of  which  njv  likely  to  ho  of  interest  to  t ho  sohnhir  who 
subscribes  to  it:  hence,  raisinir  the  price  of  tin*  subscription  is  apt  to 
make  the  alternative  of  photocopying  those  articles  of  particular  inter- 
est to  the  professional  relatively  more  attractive  than  ci  ntinuinn;  his 
subscription, 

And  here  is  the  rub,  as  far  as  publishers  of  <pociaii/.od  journals  are 
concerned,  For  as  the  cost  of  printing  and  publishing  inexorably  rise, 
and  the  charges  for  photo  reproduction  increasingly  become  cheaper, 
the  journal  publisher  liiuls  him<olf  unable  to  pa-s  on  tiie  higher  eo*ts 
to  the  consumer,  who  at  some  point  on  the  scale  will  prefer  photocopy- 
ing to  subscribing.  The  final  result,  if  carried  to  its  logical  end,  of 
course  is  self-defeating:  the  erosion  of  the  journal's  subscription  list 
will  sooner  or  later  compel  the  publisher  to  cease  publication  of  the 
journal  altogether-- ami  then  the  scholar  will  have  nothing  to  copy, 
The  publisher*  the  scholar,  and  the  rest  of  us  will  all  be  pooler  as\i 
result 

It  is  this  unhappy  situation  which  I  believe  passage  of  S.  V)i\\  with 
sections  107  and  [OS,  unamended—  or  as  amended  in  the  wavs  educators 
and  librarians  desire -  would  brimr  e  ven  closer  to  reality  than  it  al- 
ready is  because  it  would  provide  legal  sanction  for  activities  direct Iv 
detrimental  to  the;  continued  viability  of  scholarly  journal  publishing, 
activities  which  are  now  limited  partly.  I  am  sure,  bv  the  uncertainty 
which  exists  about  their  legal  status.  Allowing  uncompensated  use 
of  copyrighted  materials  as  envisaged  explicitly  in  the  library  amend- 
ment and  the  educational  exemption,  would  ultimately  drv  op  the  very 
wollsprings  of  creative  and  productive  scholarship  winch'  it  is  (lie 
concern  of  educ  ators  and  librarians  themselves  to  promote,  Tbov  can- 
not have  it  hot  I]  w  ays :  oat  ing  t  heir  cake  and  ha  vim/  il.  ton, 

What  needs  to  he  done,  I  want  tn  suggest,  is  to  iind  some  practical 
means  of  implementing  the  principle  that  fairness  most  clearlv  dic- 
tates: that  the  user  of  copyrighted  material,  when  the  o*e  involves 
more  than  fair  use  a^  traditionally  understood,  should  bear  some  of 
the  cost  of  its  production.  Hmto<op\ ing  is  here  to  slay,  and  nothing 
that  educators,  librarians*  or  publishers  decide  is  gointr  to  change  that 
fact.  Ivealistically,  then,  our  eljorts  should  be  concent  rated  on  devising 
workable  mechanisms  for  linking  up  photocopying  in  support  of  origf 
nal  publication,  rather  t  ban  permitting  it  to  remain  a  free  rider,  a  par- 
asitical form  of  publishing. 

To  explore  altornat  ive  mechanisms,  to  see  how  I  he  costs  of  producing 
and  disseminating  knowledge  can  be  most  eipiilahlv  distributed  among 
the  parties  concerned,  users  as  well  as  producers.*  would  be  a  (it  (ask 
for  the  proposed  National  Commission  to  carry  out,  foroulv  it  will  he 
in  the  position  of  judging  impartiallv  on  the  basis  of  information 
independently  gathered  what  is  in  the  host  interest  of  the  Nation  as  a 
whole. 

?I)-.1H    7,7  —  10 
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In  tlu«  meantime,  it  wnuhl  seem  host  to  proceed  with  caution,  wife 
•ruunliuir  rights  thai  hnw  hm;r  Ium*ii  ieoo<rni/e<l  ns  v  ital  lo  tho  creation 
nmhlistrihutiou  of  knowledge  ;m< I  not  i<\  \  in;r  in  In  immediate  pressures 
however  forcefully  applied.  Wo  of  tin*  A  ATP  believe  that  onr  pro- 
posed nmemhnonls  to  sections  1 1>7  and  l»»s  would  insure  the  maximum 
protection  to  those  riirhis  while  providiujr  the  incentive  iuhmIihI  t n 
promote  serious  investigation  of  schemes  for  \\*v\\<\m*  the  ivpi^Htiii'* 
(ion  of  copvii^hti'ii  materials-  incentive  hithiM tti  lacking  l>oeauso  of 
Mm  exportation  that  something  -nahielv,  free  photocopying  can  he 
potion  for  nothing.  It  is  a  position  wo  dupe  von  will  support.  TJmnk 
yon. 

Senator  McCikllvn.  Wry  well.  Thankyou. 
Thank  yon  vcrv  nmoh, yiMillomeih 

Now,  we  are  /joiny  to  ixvess  until  1  and  we  uiyu  those  of  you  who 
are  scheduled  to  testify  this  afternoon  to  he  present  so  wo  will  not 
have  to  wait  on  anyone. 

[Whereupon,  at  pj:-j;  p,ln.?  the  eonunittcc  recessed  to  reconvene 
tlie same  day  at  t  :I10  p.m.] 

|  The  prepared  statement  of  Arthur  J.  Rosenthal  follows:] 

Sr m:\it  <r  of  Am  urn  j\  Hoskntua!..  on  Hktt at v  ok  thk  Association  or 

A  MCUlCAN   rMVKKSHY  PKKKSKS,  INC.,  ON  S.  1301 

I  sun  ArMoir  -F.  Rosenthal.  Director  of  Uovvn nl  University  Press,  a  ileimrlineut 
of  Harvard  University  engaged  In  not-for-profit  piihltshln^  of  seholarlv  books  and 
joiirua's.  I  represent  the  Associaliou  of  American  University  Presses,  Inc.,  in 
i»,v  capacity  as  chairman  of  that  organization's  Uommilteo  on  Copyright.  Willi 
me  are  Mr.  Sanfmd  Thatcher,  Social  Science  Killtor  of  Princeton  University 
Press  ami  a  member  of  A  A  TP's  Copyright  Committee,  Mini  Mr,  John  IV  Putnani, 
Kveriitlve  Director  of  the  Association  of  American  University  Presses,  Inc. 

AAUP  is  a  not-for-protlt  educational  corporation  oi>cratirig  In  the  interests 
of  Us  membership,  comprising  \\\  scholarly  university  publishers  which  are 
either  departments  of  Ha  ir  respective  parent  institutions  or  wholly  owned  cor- 
porations thereof.  All  are  cringed  In  the  not-for-profit  publication  of  works  of 
scholarly  distinction.  Although  AAl'P's  members  together  constitute  something 
less  than  ?\f'r  of  tlie  dollar  volume  of  hooks  published  in  t:  ^  United  States,  the 
titles  they  publish  constitute  a  substantial  iwrtlon-- nearly  nnlf --of  the  serious 
nou-tlcHon  titles  published  for  scholarly,  readers.  This  disproportionate  ha  In  rice 
of  income  to  number  of  titles  published  is  a  measure  of  the  commitment  of  the 
university  Presses  of  tills  country  to  the  dissemination  of  valuable  but  econom- 
ically unprofitable  scholarly  books, 

Wo  appreciate  1  his  opportunity  to  present  our  views  on  certain  si>ceiftc  as- 
pects of  S.  l?,Cl  ami  proved  amendments  thereto,  particularly  since  the  univer- 
sity press  community  has  not  previously  participated  in  the  hearing*  relating  to 
this  important  piece  of  legislation.  Allow  me,  therefore,  to  state  our  position  in 
brief: 

1.  We  propose n  substitute  for  section  107.  as  set  forth  in  Kxhihlt  A. 

2.  Wo  oppose  the  proposed  library  amendment  to  section  10S(t1)(f). 

:S,  We  oppose  the  proposed  ''educational  exemption"  which  will  he  discussed  at 
a  later  session  of  these  hearings. 

h  \\\  wish  lo  associate  ourselves,  with  certain  reservations,  with  the  position 
of  the  Association  of  American  Publishers  in  respect  of  Section  UXK. 

r»(  We  support  enactment  of  S.  UiOJ,  with  sections  107  and  10$  amended  as 
indicated  eUewherein  this  testimony. 

The  university  press  in  the  United  Stales  has  trruUtiountly  occupied  a  unique 
position  between  the  worlds  of  commerce  and  scholarship.  In  fulfilling  tlioir 
responsibility  to  publish  hooks  by  and  for  scholars  that  would  not  otherwise  be 
published  by  reason  of  their  limited  mnrketsihillty,  the  university  presses  of  this 
country  Mod  themselves  actively  engaged  in  the  world  of  business,  buying  goods 
and  services,  selling  hooks  and  rights  thereto,  and  otherwise  fill  tilling  all  the 
functions  of  a  profit-oriented  business,  while  at  the  same  time  maintaining  a 
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paramount  interest  in  the  editorial  n  in  I  scholarly  integrity  uf  tlu-lr  n  specie 
institutional  imprints,  and,  htuce.  1  viuUut  Ions, 

It  is  this  miupic  i  erstaetive  mat  allows  -or  oMigcs  the  university  press  to 
v|e»\  liti  is>ue  hi  «'i»i>>  ru'Jil  in  general  ami  of  library  »i ut  /opyiug  in  particular 
1'mm  the  viewpoints  of  bo; h  edm  atnr  ami  mil  reprviieiir,  I  he  un i \  i»rsh>  press  has 
always  existed  io  insure  the  >>>Uiii>ii(U<  ami  orderly  hausiVi'  nf  Important 
scholarly  informal mu  to  ;ni  appropriate  rr;nl*' r.^Jii ] >.  ami  in  net.  as  a  laithful 
.sjeward  of  its  authors'  rights  and  interests  hi  t i>s  sn,  The  scholar  is,  after  ait, 
h  »t  only  the  reader-consumer.  I «ii  1  the  aiith>r-<  renter  as  well,  Had  he  t lit»  Una* 
and  ivsnuivo,  he  would  undertake  t r »  transfer  his  Intellectual  ottering*  directly 
to  Hf<»<<»  u  ia>  n.inr  ami  need  them;  since  he  usually  lias  neither,  Ihe  publisher-— 
in  1U"  ease  of  liiiprotlrahlc  svlu-la rshlp.  ttie  university  press  has  provided  ihe 
vital  link  tctwien  producer  ami  user,  It  Ihe  orderly  reporting  of  scholarly  iv- 
^Mivli  ami  luonghl  is  in  citilinue,  the  medium  through  which  it  mains  must  In* 
sari.uUiU.ua.  A  vital  component  of  Hint  medium  Is  Ihe  traditional  privilege  timl 
ropom  il  iiily  of  n gisierlnyr  and  protecting  an  a ulimr  s  claim  hi  copyright  i ti  the 
writings  uhhh  rcpnscJif  his  iiucllct  Mini  aehhveimui,  and  of  exercising  ami 
nuimiiring  ah  subsidiary  ihihis  depending  mi  dial  copyright  in  accordance  with 
miiEi'iK  dual  conditions  agreed  upon  i»y  author  and  publisher.  Tins  component— 
the  iS'.Npiiii^Ui!Hiy  nf  .stewardship  is  gravely  threatened  hy  flu*  present  vague* 
lit  ss  a;'  >;n«tl'»Li  1<>7,  which  Is  in  effect  aii  invi  I  a  l  i  i  a  i  In  undertake  unlimited  photo- 
copying nf  copyrighted  materials  with  Impunity,  Accordingly,  we  therefore  re- 
spectfully subnut  that  section  107  lie  amended  as  set  forth  in  HxhUat  A  appended 
P>  Has  tes'  iim  ny.  In  order  In  set  more  speclm*  guidelines  tar  the  photocopying 
id'  maim  laN  in  copyright. 

It  is  nmt  a:ul  never  has  been.  I  he  position  of  (he  university  presses  that  photo- 
copying for  horary  n^e  is  t  >  he  |>rohit>iied.  Imieed,  to  Ihe  i-ntdrnry,  seliolrirly 
ptiMlsliei's  have  haitf  vw  ^Ui/.iU  tlte  \aliie.  irt  eertain  sfieritle  rin  naislaiiees,  of 
the  phop>c« -py  as  a  nu'jui^  of  asMttin.ur  turlher  dist t  ihtdhai  nf  their  works  aimai^st 
their  ivaderdiips.  Sihularly  pie»es  are  sytapalheth-  to  the  j; rowing  need  f<or 
library  materials  and  I  he  shtinidiur  resouiees  w  ilii  whh  h  llhrarlos  must  seek  to 
satisfy  this  need.  At  the  same  time,  it  is  manifest  that  I  lie  increasingly  prevalent 
praeini-  of  systemath*  lihrary  pimtoeopyln^.  in  which  works  are  n-prwlnml  In 
their  entirety  fur  distrihtitinn  to  multiple  users,  ]»oses  a  irrave  liireat  hutli  tf>  tin* 
integrity  of  fhe  enpyrluhl  in  the  works  enpled.  and  t«>  the  hrnprletnrs  —  In  this 
ea>e  university  j  utOtshers  -who  have  invested  enti<ideralife  tinauelal  and  human 
iw>»utvi-s  in  their  produeTh»n  ami  jathlleal  Ion.  'i'he  present  ilruft  of  ins  contains 
Ihe  minimum  conditions  necessary  to  assure  reasonahle  pmteelhui  of  authors  and 
pntai^hers  witli  regard  h»  eopy r i \z\ti  :  even  Mmse-  minima  pla^v  strong  emphasis 
on  tlie  intent  <»f  Ihe  lihrary  and  odueat!on:il  eommnnities  to  nhserve  Iheia  in 
tr -mnI  I'sii III.  indt  ufl,  tn  invoke  the  meessary  nutans  to  assure  <-ompliaiice-  par- 
tleii'  irl.v  In  n^ard  to  such  provisions  as  losf d)  ( 1 1  —would  l-u  eonjinndeally  and 
practically  unfenslMe,  Moreover,  tliese  eonditlons  are  entirely  dep{«mleiii  on  lie* 
amendiaefp  nf  section  Kit  I  have  suuLTk,st<Ml  ehewlcre  In  this  testimony,  whhh 
would  jrive  niore  slntettli'e  to  tlie  flreuinsta nees  under  which  limited  photo- 
copying iU*  copyrighted  materials  inliriit  he  umh^rtaketi.  Failing  such  an  amend- 
ment of  107.  AAIT  would  he  forced  to  arguo  strongly  for  revision  of  section  ins 
to  allow*  pledaeojiying  of  archival  matiTials  only. 

!ti  a  field  nf  endeavnr  where  little  if  any  financial  reward  accrues  to  the  crea- 
tor, every  effort  must  be  made  to  assure  at  least  that  he  retains  control  over 
the  format  and  content  of  his  creation.  Without  copyright,  this  Is  inipossihle. 
ami  whhout  adequate  protection,  there  is  no  copyright.  Our  purpose  as  stewards 
ttt  scholarship  is  to  protect  the  environment  in  which  authorship  hapinais.  for 
without  the  author,  there  is  nothing  to  publish,  and  when  nathitig  is  published. 
Hmni  is  nothing  to  read,  and  when  there  is  nothing  to  rend,  tlie  intellectual 
environment  stagnates  and  ultimately  dies. 

With  rejrnrd  to  the  proposed  educational  exemption,  let  me  once  more  l»ivi«k«» 
the  dual  perspective  of  the  university  press.  In  noting  that  tlie  long-range  in- 
terests of  scholarship  are  assuredly  Ill-served  hy  this  proposed  amendment.  Its 
provisions  are  indeed  so  Imprecise  arid  subject  to  manipulation  as  to  render 
virtually  all  copyright  material  Mad  of  any  protection  against  unlimited  photo- 
copying. 

In  the  event  that  S.  1361  cannot  be  enacted  with  the  changes  we  have  pro- 
posed, we  would  favor  the  referral  of  the  entire  question  of  library  photo- 
copying  to  the  National  Commission  on  New  Technological  Use  of  Copyrighted 
Works  proposed  In  Title  IL 
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Sens  men:  Section  107  to  fc.  VMW  Pitnrosun  my  tiik  Association  or  Amkkk  an 
Umvkksuy  Pkesses,  Inc.  Ju.y  'Al,  11  >7:i 

Notwithstanding  the  provisions  of  gallon  10»>.  t lie  fair  u*e  of  a  i*o|<yrUht<'<1 
wnrk,  iTiclmllng  such  use  by  reproduction  In  copies  nf  i>hmin-ri'<nrtls  »r  liv  ;\uy 
HiUvr  ninui*  specified  hy  that  section,  for  purposes  such  as  criticism,  riiiuimiit, 
\w\v a  n  portintf,  display  or  lecture  in  teaching,  scholarship,  or  ivsciirvh,  is  tint 
an  liiCrhift  niont  nf  copyright,  Fair  use  dors  hot  I  net  tide  the  ft-prodm-iimi  of  a 
n.p.vrltrhtort  work  for  Its  own  sake,  ns  In  nn  anthology  or  honk  of  reading,  ur 
as  a  self-contained  unit  such  ns  an  npitciultx  to  another  work,  or  as  i\  substantial 
part  of  the  text  of  another  work.  In  determining  whether  the  use- of  a  wml; 
Ui  any  particular  case  Is  a  fair  use  the  principal  factors  to  be  considered  shuU 
!>■'  t ho  market  value  of  the  use  of  the  copyrighted  work  and  the  ert'ert  of  <h.< 
u<e  uj>on  tlio  potential  market  of  the  work.  Factors  in  making  this  determination 
shall  im  pale : 

i  1)  the  puritose  and  character  of  the  use; 

<i?)  I  he  nature  of  tike  copyright i  d  wnrk  :  and 

C!)  the  amount  and  substantiality  of  the  portion  used  In  relation  to  Urn  ropy- 
righted  work  as  a  whole. 

AFTKUXOON  SKSSIOX 

Senator  McCu:u.an\  The  committee  will  conic  to  order, 
Mr,  Biu;nnan.  The  Association  of  American  Publishers,  Inc.,  lias 
been  allocated  X  minutes,  Mr.  Chairman. 

STATEMENT  OF  W.  BRADFORD  WILEY,  CHAIRMAN  OF  THE  COPY- 
RIGHT COMMITTEE,  APPEARING  ON  BEHALF  OF  THE  AMERICAN 
ASSOCIATION  OF  PUBLISHERS,  INC.:  ACCOMPANIED  BY  ROSS 
SACKETT,  CHAIRMAN,  ASSOCIATION  OF  AMERICAN  PUBLISHERS, 
INC.:  AND  CHARLES  H.  LIEB,  COPYRIGHT  COUNSEL 

Mr.  Wrr.KY.  Mr.  Chairman,  T  am  Bradford  Wiley,  chairman  and 
chief  executive  officer  of  John  Wiley  and  Sons,  Inc.Xcw  York,  pub- 
lishers of  textbooks*  reference  books*  and  encyclopedias,  journals  and 
audio-visual  materials.  In  behalf  of  the  Association  of  American  Pub- 
lishers, Inc.,  I  have  submitted  a  full  statement  from  which  this  oral 
presentation  is  abstracted.  With  me  are,  on  my  right,  ljoss  Sackett, 
chairman  of  the  association,  and,  on  my  left,  Charles  II.  Lieb,  our 
copyright  counsel. 

Our  position  on  library  photocopying  was  stated  in  our  December  5, 
11>7l\  letter  to  Mr.  Bronnan  in  response  to  his  request.  Our  position,  in 
brief,  is: 

1.  We  support  section  107. 

*J.  We  support  sect  ion  108,  hut  only  with  drafting  change*. 

o.  We  oppose  a  substitute  for  sect  ion  108(d)  (1), 

4.  AW  oppose  the  overlapping  "limited  educational  exemption  v  of- 
fered l»v  the  NKA  Ad  I  loc  Committee. 

.V  We  support  the  enactment  of  S.  lttfil.  in  its  present  form  except 
for  drafting  changes  which  we  have  suggested, 

AAP  does  not  dispute  the  need  for  libraries  in  given  instances  to 
make  photocopies  of  journal  articles  ami  some  hook  reference  materials. 

T  wish  to  emphasize,  however,  accepting  as  we  do  section  107  as  a 
codification  of  the  principles  of  fair  use,  we  have  offered  in  the  past 
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mid  coutinuo  to  oiler  to  collaborate  with  tlio  library  associations  to 
establish  clarifying  guidelines, 

As  to  copying  that  would  go  beyond  fair  use  and  would  not  be  per- 
mitted by  the  library  copying  provisions  of  section  10S  as  presently 
drafted,  we  have  ojVered  before  and  continue  to  oiler  cooperation  with 
the  library  associations  to  establish  workable  clearance  procedures, 

There  is  no  need,  therefore,  for  the  library  amendment  and  we  op- 
pose its  adoption, 

Section  l OS  with  the  drafting  changes  which  we  have  suggested 
goes  as  far  toward  compromise  in  statutory  form  as  publishers  can  go, 
The  section,  from  our  point  nf  view,  is  troublesome.  With  the  library 
amendment,  it  would  become  intolerable. 

Thank  yon  for  the  opportunity  to  appear  before  yon, 

Senator  Mc(  'm.MN.  Thank  you  very  much. 

[The  prepared  statement  of  W.  Bradford  Wik\v  follows:] 

rUMMIU'li  SfATIIMKN  I'  ON  S.  l^lj.  IN  ItdlAir  OK  THR  ASSOCIATION  OK  AMRKtCAN 

V\'H\  ISHKUS,  INC* 

1  :na  W.  Hradt'ord  Wiley,  Chairman  am!  Chief  Kxuoutlvo  of  John  Wiley  &  Suns, 
hu%,  publishers.  I  appear  In  hehalf of  the  Association  of  American  Publisher*.  lor. 
of  which  I  was  formerly  Chairman  ami  nu  now  Chairman  of  Its  Copyright 
CaumiUee.  Willi  mo  are  ttoss  JSarkrM ,  l'residi'.U  of  Kuoyelopoilln  Hrltannlca  Kdti« 
cational  Corporation,  ami  present  Chairman  ef  AAP;  Hlchard  L\  domett.  Sec- 
retary ami  Chief  Legal  Ollieer  of  Scott.  Foresn  an  and  Company,  Vice  Chairman 
of  the  A  A I '  Copyright  Committee;  ami  Charlei  II.  Ueb  of  I  he  New  York  IUr. 
Copyright  Couiim  I  to  AAI\ 

AAV  is  a  trade  association  f>f  hook  puhlisjicis  In  the  United  Stales,  ils  200 
member  companies  and  subsidiaries  are  believed  n  produce  S0%  or  ino.e  of  the 
dollar  viilnine  of  hooks  published  in  the  1'nited  Stales.  Smneflf  lis  ineinVvr*  publish 
scientific  and  tec  hnical  journals.  Although  most  of  its  rm;*»hers  nr^  in  the  private 
sector,  some  are  religious  and  educational  not-for-profit  organizations, 

We  are  grateful  for  permission  to  testify  at  what  we  understand  are  limited 
hearing*  confined  to  specific  Issues,  ouo  of  which,  library  photocopying,  is  the 
subject  of  tho  present  discission. 


We  >t  ned  our  position  on  library  photocopying  in  response  to  flic  Subcom- 
mittee'* mpie^t  in  our  letter  of  Mo«  emler  5.  1!>7i?  to  Mr.  Thomas  C.  ltrcnuan, 
ymr  Chief  Coun-ef.  a  copy  of  which  mnrked  "Kxhibtt  A"  is  attached.  The 
library  ">ub*tltnte  ameuilmeur"  to  which  we  referred  In  that  letter  Is.  we  heileve, 
H;e  amendment  lo  S.  iflo't  which  tho  Association  of  Heseareh  Libraries  and  the 
American  Library  Association  are  presently  Mipporiing.  The  drafting  changes 
to  Sec!  inn  ins  of  s.  YMW  ithon  S,  »»|A>  which  we  suggested  in  that  letter  are 
(Im»*o  outlined  in  "K\hil»it  IV  attnehed  hereto. 

Our  p  i'* it bai.  in  Iirief,  is  as  follows  : 

(!)  We  support  Section  107  as  a  /e>,pfu1  statement  of  tl lo  principles  of  fair 
use. 

i*2)  AlUsou, :h  in  some  respects  harmful  to  the  interests  of  copyright  proprie- 
tors, we  support  Section  los  hut  only  with  drafting  changes  as  outlined  in 
Kxhibii  it. 

iS>  We  oppose  t'io  substitute  for  Section  lOSfd )  <  J )  requested  by  the  library 

associations, 

M>  We  oppose  thn  overlapping  *'1iuilted  ediicil  ional  exemption"  amendment 
offered  by  tho  National  Education  Association  Ad  Hoc  Committee  on  Copyright 
Law  Revision  which  U  la  be  discussed  at  a  later  session  in  these  hearings. 

i5v  We  support  enactment  of  S.  VMM  in  its  present  form  except  for  the  drafting 
changes  lo  Section  ins  referred  to  above. 

The  membership  of  AAP.  profit  and  not-for-profit  alike,  have  a  vital  Interest 
in  protecting  their  publishing  investments  against  unauthorized  library  photo- 
copying or  periodical  articles  and  contributions  to  collective  works.  George  I). 
Cary.  then  Itogistcr  of  Copyrights,  succinctly  stated  tho  basis  for  our  objection 
in  a  recent  address.  He  said 


\.\e\s  position* 


"uuliuuhd  c"p\tm:  *  *  «  could  well  m  itiiulsit^lt  sib thut  tit*1  jmmsul  |'iil«IM;i'r 
e  f.jjM  hnvo  to"  *fc-p<nl  publication.  <»r  3hen-.^e  the  »o>!  nf  the  Journal  in  oitb-r 
r-i  m.d»o  n;i  for  the  lo*<  in  ^ttJi>c»rl| »t t*»u<  inured  by  the  e.\crs*he  e<'pylmr.'* 
>  .V.SJ.S.  l'rovecdiu.^.  Vol,  !»,  U>7J,  ill  171,  > 
AAI*  d^es  ii  »:  dbpnte  the  heed  for  Itbr.nies  in  l'Hvii  Instances  ti>  make 

mu::V  oh   >t>:'  '  "f  journal  nrtle'e-.  h  dnt>>  < I WfMt i-  lhat  the  amendment  offered 

i  y  tl**  \U'V  ir.«  a>^»      /".'j*  f'i'ut  hh  >  i  lie  /»ti«j er  ie<  f it"  f. 

\\os  ii|  l  I  u  hi  lsi\W<U  KM!*  t  si:  mi.u  |  iM.s 

Mu'-li  «'f  what  I clti- 1 rEi*<  copy  they  have  Mm  rkhl  h*  cony  svh hin  I Im-  prlmiphs 
of  fair  use.  whb'h  would  be  *  fMj»iu  *t  by  S^iHom  107.  rmi.rdedly  the  IJm»  that 
in  irks  ilh>  dii'Mvhco  wri  ti  t\ur  ami  unfair  n  o  in  a  Kivon  case  may  In1  diltieuU 
hi  draw.  lbvau-e  we  uiator>fuhd  the  f  «i>  *  li  in  which  fhls  places  I  In* 

librarian  ui'  ht\e  offered  tu  cooperate  with  the  Ubn ry  associations  hi  establish- 
Wm  i 11 ! i I  at i\ :i (u?  i imlti I a fl \o  uuldcliuos  w  hhh  would  eliminate  plUch  c »f  the 
I  >  i  <  •  W  I'm-  <  M .  frit",  Im"  «o  or  'J"1  library  fts>o.-f;if  foifS  haVe  10«l  elliWII  I'l 
accept  our  idler, 

\A  \\\\s n.vu  muss  \o  niv;  rvfii 

Mr,  h  t'Nn  nf  what  III •  rn r1**<  copy,  elearly  not  f;dr  1 1 .-- l - .  would  bo  permitted  to 
copy  under  -ulw»rMon  lb),  n  )  ami  <d>  of  Section  UK  hojh  as  pivsi  litly  drafted 
,ui'l  a>  aimmhd  a<  HU^estcd  in  our  Kxhihit  IV  Yhe*e  subsccl tons  would  permit 
*lm:h»  ropxlhi.'  not  only  for  jnvhivsil  purports  hut  a  I  for  Mn«  n'^iu'sllihr  n>or 
K  ho  i jintiiiT  .ihhiin  tin*  puMMuM  worl:  iVoni  tin-  l♦^^l^Mshvr  or  m-;t!or  n  n*j»rh»1 
op  iihnfi  i'Mpj itil;  I'lMin  an  nuilnu'WMl  n^priuhiclni  smuvi1.  Thus,  usoi1  iohos*:  would 
hp  irn  iiMiiffi  il  tii  uiiy  work.  w^cMut  in  or orif  ot'  {n-ltiL 

AAt-'s  on  i  f;  to  ['siAni.is J f  1 1  kaha nck  i'mH*KJ>r)ri;>5 

Wo  «0i;UV  t^:o  virA  |}j;lt   WO  lUnli'l'stiUtd  Was  sl.ltl'il  III  fill*  Colliml  M  OO'S  (h'aft 

Jhjrnif  t<*  ,{(■(•< 'jo  puiy  S.  rt\:\  i\vU\i-h  wns  n'»t  i^stiod)  flutf  t  ho  lnh*iv>t  oft/to 
UhiMiy  cornniunity  hi  t Ul y Intr  oxistin^  m»ciN  of  si  iioliuslilp  ami  vosoaveh  is 
;h\o<f^atrly  prnvi-lod  h>r  in  Sort  Ions  107  ami  tos  niul  rlt.it  fnrthor  (nimvatlmis  In 
voproi:r.\phy  poH<\v  should  await  oltliov  :»sivt»ino»\t  amontf  i>arttos  or  Hjo 
>r Ui'los  o»*  nto  National  rotniul^^lnn  to  l-o  appointed  under  TiMo  If.  For  <nir 
parr.  w<*.  whU  the  AnUiors  I.eauue,  iuondn»is  of  the  Ass*viatlon  of  Ataerivan 
rn'ivi'VMty  I'ressrs.  sovernl  learned  sorii'tios  width  pnMlsJr  journals,  mid  the 
Anieri»\in  Hn^tness  l'r» ss.  1ta\o  ofi'erett  to  co.ijitTate  with  IHmU'.v  and  other  Inter- 
est to  est:)hl^ti  workable  voluntary  iU'ran^omonts  tc»<U»,ir  the  photocopying  of 
ni'iri-rlfil  tliaf  wmild  o\^-ed  tin*  limits  inu>osiHl  by  Section  10s  (cf  Kshlblt  A). 

The  Horary  n<soefaf hms  (other  than  the  Special  la'hrarfes  Ass»niat(on  whieli 
li;is  ret-ently  finimunooil  its  willingness  to  work  out  arran^onieuts  to  assure  across 
f  *  *  library  reyouroe  on  reasonabje  terms)  have  rejected  onv  proposal-  and  offer 
Instead  a  sub<titnre  sub.«eetb>u  lt>sid)  (\)  which  would  permit  not  only  the  kinds 
of  pyii.c  rontrnihiarefl  by  Section  10S  as  presently  drafted  but  also  the  eopy- 
im:  of  an  entire  article  in  a  periodical  Issue  er  (jf  an  entire  contribution  to  a 
Ck»lV'*tlve  work. 

We  thUiU  this  kind  of  broad-axe  indiscriminate  treatment  of  the  diUU-nlt 
photocopying  l<siie  Is  a  poor  substitute  ft>r  mutually  acceptable  voluntary  arramrc- 
ments;  thai  it  would  ho  LU-urivtsed  mid  cout\tor-prtnUictlve  and.  as  Mr.  t'ary 
noted.  eo\dd  load  to  the  ultimate  disappen ratue  of  the  very  periodicals  and  col- 
lective works  w  hich  the  libraries  want  to  copy. 

.\\i'*s  nnircTtoNs  to  tuf.  MmniiY  amkximikxt 

^^'e  oppose  the  ^metulinent  ottered  by  the  library  nssoefat'ons.  Tola  My  over- 
looked in  their  approach  artv  basic  differences  and  distinctions  that  exist  between 
the  kinds  of  mnterial  copied  and  their  varying  markets  the  kinds  of  lns|itutie»!s 
which  do  the  copy  ins  nnd  the  manner  in  which  they  distribute  It.  llelow  are  a 
few  examples  of  the  disti  net  ions  which  we  have  in  mind. 

(t  \  The  library  amendment  would  ignore  the  nature  si  ml  purpose  of  tbe  work, 
and  would  treat  in  the  smim  nintiner  i\  work  prepared  primarily  for  scientilic  or 
eijucaibmal  purpos<»s  and  an  article  in  it  hows  imijrtxirie  of  etirrenr  fnterevt  only, 

rjt  it  \v/»ul»l  i«uore  the  cost  and  effort  involved  in  the  erention  of  the  work 
a  ml  the  size  of  its  anticipated  market  and  reaucrsntp- 

It  would  littmre  the  nature  of  the  library  that  does  tin4  copying  t Writing- 
in  t he  same  manner  n  small  general  purpo><»  library  with  local  patronage  and  a 
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central  research  library  sen  tug  a  broad  geo-rapMeal  nmn  possihH  even  imping 
national  !i«miul;i rlt-H  to  fnriu  part  of  a  woibluidc  /n  in  ork. 

M>  It  draws  no  distinction  beMvecn  the  sporadic  oveMhedesfc  deliver*  of  a 
conventional  photocopy  ami  the  j«.v>tcin:iUe  facsimile  truiMiiNsion  of  the  woi-k 
by  Ulephoue  Ittus  cable  or  over  tin1  uiv. 

J'  tai no  account  of  whelln  r  copies  «f  the  work  nie  available  to  the 
Munu.v  or  the  user  from  the  publisher  or  hi*  authorised  rcpr'»due)ng  service, 
and  makes  no  distinc  tion  heiweon  current  nnii  older  is-ues. 


xu  "nokmm,"  faik  fsn 


U:*kI< nil y  Ujc-  \Kc  in  the  library  amendment  i*  that  it  draws  no  disfimtion 

hWwcell  the  klllils  Of  Millie  <  oi0  IllL,'  Wtllrll  i        be  Justified  UltdeV  the  trlllM  ll)l<-S 

of  fair  use  as  stated  I71  Section  U>7  and  the  kinds  which  cannot  Ih>  so  Justitled, 
\\e  understand  Hi, it  the  iliMft  of  the  ( 'mnn  1  i r 1 1 1-  H«-]inrl  whhji  was  under  con- 
sideration hi  IbiU*  would  Imw  overlooked  j i k ! -  diminution  and  Incorrectly  in 
our  opinion.  slated  thiit  "the  making  of  a  single  copy  of  an  nnhlc  or  Kriodlcal 
WonhJ  normally  he  regarded  as  f:i S r  use/'  The  re  is  no  "norumr  article 
fior  ''normal  Kim!  of  copying  or  um\  ami  there  canted  therefore  be  an  accurate 
general Gallon  as  Jo  what  normally  would  be  fair  use  witlioui  at  the  same  time 
taking  Into  account  the  nature  of  the  work  and  its  use  and  the  mhrr  criteria 
summarized  in  Section  107, 

IVrl'Hliral  articles  nnd  contribution*  to  collective  work*  cnmmi  be  treated 
genm-h-nt  y.  Hie  library  copying  of  an  arthle  translated  from  the  Chinese  at  a 
nisi  ot  thousands  of  dollars  and  with  leadership  limited  to  a  few  cannot  he 
tltted  mo  the  same  pattern  as  rlu»  library  copying  of  an  article  in  a  news 
magazine.  Similarly,  the  systematic  tlist ri>>ut S«m  J>f  rojOos  tliroiifth  a  national 
or  lutornatnaiat  Whrnty  network  should  w>i  In*  /nvnrd  Hir  sann»  manm-r  as 
rln'on  aslonal  di  llmyof  a  copy  Ion  local  patron. 

SrMMAUY  AMj  CoNCVI  sJoN 

UV  iiivo«iii/.v  iho  M  for  wovkalde  clearance  j«vc(vdnrcs.  \\\  \\w\r  vcrv  nature, 
n.»\\ever,  tlay  >n<>nM  t  c  established  by  mutual  au'reotnenr.  not  un)latera'))y  or  liv 
Mamti»r>  hat,  A\e]Lave<aT<u-ed  ln^fore  and  offrr  j?,  f <M.,>o|rfU'afe  ivllh  Hiollhriirr 
iKsocjations  in  working  f>ur  the  necessary  arrangements.  We  hone.  In  anv  ev<«nt. 
to  pursue  this  path  with  the  Special  Libraries  AsM.rhHlon  and  with  anv  other 
group  which  may  wish  to  participate. 

Xertion  J o.n  with  the  drafting  <hanwcs  su^estcd  by  t1s  as  fur  toward  com- 
promise m  statutory  form  as  publishers  um  v<>.  The  sin-tloin  from  (air  nnint  ef 
view,  is  tnmhiesf.iue.  With  the  library  amendment  it  wmild  heeeme  Uitolerable, 
He  nr^re  therefore 

*  1  i  thai  the  library  substitute  amendment  be  rejected: 

(2)  that  Section  107  and  Section  10*  with  our  sujrtrestwl  eliruitfes  t»e  approved: 
*X\  and  that  as  presently  providc<i  in  the  bill,  the  remaining  open  questions 
relating  to  lihrirj'  photi^opyln^  be  left  for  study  by  the  National  Commission. 
Thank  yon  fur  the  opportunity  to  appear  before  your  subcommittee. 


Association*  of  Am  micas  Pchmskkks,  Ixr., 
w   , ,  Xar  Ynrt\  .V.V.,  hcecmbiro,  m«\ 

Mr.  I  iiomas  (*.  Hkkxxan,  Ksq., 

f/fjr/  fViiiiMir.  ronfrnf/frc  on  Patent*.  TrtuU-Mtrk*.  «*nf  roiwrhihl,  fhmMittcr 
j*n  thv  JutticUiry.        srnatr.  WttHhlnyhm.  DJ\ 

IH  ak  Mu.  KftKWAX  ;  This  Is  in  response  to  yoiiv  tetter  of  September  If),  tU74J,  in 
which  you  invited  the  views  of  the  Association  of  American  Publishers,  I«eM  on 
the  library  photocopying  Issue. 

As  we  understand  it  Section  10S  was  added  to  S,  (H  J  by  the  snbeommiltee  in  an 
effort  "to  supplement  the  general  fair  use  provisions  contained  in  Section  107."  1 
Tids  was  presumably  done  in  response  to  library  demands  for  a  reproduction 
privilege  including  the  right  to  copy  an  entire  journal  article  on  request  l»v  i\ 
patron. 

S<K'tlon  10S  is  harmful  in  some  respects  to  the  interests  of  publishers  and  their 
authors.  In  some  resects,  too,  the  section  has  teihnical  flaws.  Nevehheless.  if 
the  section  were  acceptable  without  substantive  change  to  all  of  the  other  i«- 

*  Year  lot  tor  or  SfMriwlier  Jf)  U*72 
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teres  udl  pnlies.  AAl\  with  appt opj  iato  technical  elarili<alio)i,  would  support  it 
ah".  We  nudojstand,  hounrr,  fhat  Section  tUN  in  its  present  I'mni  Is  \m\  accept- 
aide  ehler  in  the  American  Library  Association  nr  the  Association  of  Kesoareh 
lahrarie-. 

KXItlMT  A 

hi  .in  effort  to  ivacli  a  fair  ami  iv;i ^ i «U*  solution,  representatives  of  AAl1  ami 
(In*  Author*  Lotiuue  Initiated  a  ^  rh  ^  of  meetings,  to  which  you  referred  lu  your 
letter.  TJp>m<  iHtnatjio:,  hi  addition  |<>  the  Authors  League  and  AAl1,  Included 
rcpn  >eu!ativi  <  of  A I  A,  AIM.,  I  ho  A  """^oi'ia  I  ion  iif  America  a  Culversity  Presses, 
I  no.,  American  lln>rn»<ss  Press.  Inc.,  of  learned  societies  which  pnbilsli  many 
seiculiuY  and  hvhnleat  Journals,  and  of  indusf  ryeoimootcd  research  libraries  unit 
Information  eonteis. 

At  the  veriest  of  the  library  IntereMs.  the  tfroup  eonthmd  Its  attention  to 

library  1*1 1  copying  of  selontitie  am]  technical  journal  art  ides.  In  September, 

1U7J.  nt  tUu  njiiiti  a  proposal  by  imi-  of  1 1 j < -  library  n present;!  lives,  a  consensus 
was  reached  mat  lituanes  should  have  too  nuht  to  reproduce  studio  copies  01 
articles  in  >m  li  J.nirnats  hot  only  if  eophs  are  not  available  within  a  reasonable 
thai'  and  at  a  reasonable  price  from  the  publisher  or  his  aiiltmii^od  reproducing 
sen  ice. 

An  amendment  to  the  effect  was  thereupon  drafted  by  the  lawyer  In  tho*rr<mp 
representing  A  I, A,  A  A  I'  ami  the  Authors  League,  Hefore  any  of  the  other  groups 
could  take  Gonial  action,  however,  ALA  ami  AHL  flatly  refected  the  draft  amend- 
ment withoni  idontlVylna  in  what  respects  the  draft  was  not  acceptable,  without 
offering  any  eharnro*  for  terms  they  mi.ula  have  found  objectionable,  and  without 
f»lT»-i i?nr  any  alternative  solutions. 

Wo  umlersfnml  that  AT- A  ami  AKL  are  unilnleralty  iimpovlti^  a  "substitute 
nmendmeni,"  •  which  wo  oppose  as  totally  unsatisfactory.  Wo  sincerely  regret 
that  A!  A  and  AIM-  aj  n-nl l.v  have  abandoned  efforts  to  achieve  a  consensus 
with  other  -interested  parlies  on  the  library  photocopy  lug  issue  ami,  Instead, 
\iu\yt  hn-vn  lu  pursue  ati  adversary  position  before  Congress. 

I'mler  t!»f>o  circumstance.-  wo  respoetfully  surest  when  the  Copyright  Revi- 
sion UiH  Is  reintroduced  in  the  I  Win  I  ('miiness. 

A.  tfiot  at-:"rr  inno  technical  drafting  ohanu'es,  Section  ttvs  in  S.  HI  1  remain 
unehatui'd  or.  i\\  tlio alternative. 

K  that  Si-i-fion  10s  in  S.  r>l  I  he  de  le  ted  nnd  Section  10S  of  U.K.  l>.">11»  ho  In- 
serted io  its  pi  n  aiul  that  Scctinn  117  oi*  S,  ill  I  he  revised  I^y  appropriate  aamnd- 
fui-ni  >o  iK-ji  >ho  ivtuainiiiir  lihrary  photocopying  Issues  \^  h  it  for  solution  hy 
the  (Minis  and  the  proposed  National  Commission  on  New  Technological  Tse.S  of 
Copyrighted  Work*. 

Section  H»7  oi' s.  ii|  I,  as  we  tttiderstaml  it.  is  intended  to  state  without  change 
the  prhmiplo  of  fair  use  a<  tluy  <>xist  today  and,  if  tJjat  under-taudhi«  of  the 
legislative  indent  \<  correct,  we  support  the  sect  i«m. 

As  always,  we  -upport  your  efforts  to  hriin:  ahout  tlie  prompi  ena<  tnient  of  a 
sound  copyri-hr  revision  Mil. 
Sincf rely, 

Ciiun  i  s  II.  tai  n. 

f  't'Wri'/ht  rtmnnrl.  Association  of  A  »n  rioni  i'tthfinlH-r*,  fur. 


A  win  io  Si  at  i.Mr  \r  or  AAl*  o.v  Fa  m;  a  n  v  I'jiokk  or  vino,  S.  i;jrd 

sroorsu!)  ciiamu:s  to  kkction  ios 

Section  ins.  ;j )  —  rjno  7--elijoinate  "and." 
Section  10S  i  h>,  ici,  <d\.  ie  I  I  ■">  i .  i  f )  

The  phra-o  *  r Ih^  rk'hi"  or  k,tim  rights"  of  reprnducthm  and  dnplh-alloii  is 
improperly  inert  lu  these  subsections.  Hie  .section  stionni  not  refer  to  •■rights." 
father,  as  Imlicatdl  in  the  title  of  Section  ins.  and  of  Section  107  as  well,  the 
permitted  copying  niul  distrihut um\  are  *fcllmit nt lf>ns"  on  (he  exclusive  rights  of 
the  ti\r,;t  r  of  the  copyrltfh^.  The-n'  sulKoetioiH  tlieren*re  should  state  that  the 
kind-?  of  reproduction  ami  dUtriloitton  referred  to  therein  "are  ted  infringements 
of  i-opy  riirhf  and  t Ik*  reference  to  "rights"  should  he  eliminated. 

Section  frtS  (v)4  rd)  — 


a  AKT.  N't  ... mi  r,  N»\       S^xvmhvr  1  \  taT'J 
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Tho  "itvuilahilUy"  pnrt ii^ns  (>r  10S  (c)  ami  oh  should  he  tuaewleil  (oioml 
*  ♦  Ihiit  an  utilised  ropy  i-aimot  Ik*  ohlained  sit  a  nwoiiihtt  price  from 
commonly  know*  trade  sources  in  the  I'nttort  States  or  the  /oiMM/ur  or  other 
copyright  owner  or  an  ant  Imrc/vJ  reproducing  service." 

Section  Iiinii'hHi- -Mnes  W  ami  17   slmuM  he  ehanueil  to  read 

"*  *  *  a^umeU  <//  r/M.v  fom1  hy  I ln»  Hhrai,\  or  aivhi\c<  whh  verpoit  o>  jiliy 
copy  or  pfmitoiveonl  of  a  e'orA*  ot  its  collections." 

A  new'  snh(ll\i>lon  sJumM  he  ndth-il  possihly  as  stihdivMon  (.'»)  of  Section 
lOSja)  to  require  that  the  appropriate  copy lulit  notice  he  hu'lialed  in  any  copy 
or  phoimreeoNl  made  ia  Section  ION. 

Section  I  us  ami  perhaps  Sett  Ion  H>7  as  will  shmihl  hpechieally  stale  that  the 
reproduction  of  copies  ot"  cotMUnahle  worl<s  sueh  ns  work  hook  exercises,  prob- 
lem*, or  standardized  tc*tj*  nml  answer  sheets  and  of  svnrfcs  ii*cd  for  purpose  of 
eorapiial  io»i  are  not  permitted  fair  Use*.  ' 

Senator  McCnxi  an'.  Cull  the  next  witness. 

Mr,  Huv.ss.\ st  The  American  business  Press  Association. 

STATEMENT  OF  ROBERT  A.  SALTZSTEIN,  GENERAL  COUNSEL,  ON 
BEHALF  OF  THE  AMERICAN  BUSINESS  PRESS,  INC. 

Mr.  S.w/r/viK)N.  Mi*.  Chairman,  my  name  is  Robert  Salt/stein.  I 
am  ^eiienu  eounsel  of  American  Husino>s  Press. 

We  have  submitted  a  statement  for  the  record,  and  I  would  like  to 
outer  thai  intuthr  record. 

I  suppose  one  of  the  advantages  of  comintr  toward  the  end  of  a 
very  intcrestiho  discussion  is  perhaps  we  can  help  come  to  a  solution, 
which  is  jjromo;  to  he  tlie  purpose  of  my  presentation. 

Senator  M<  (  Ykuan.  Very  welh  Your  statement  will  be  printed  in 
full  in  the  record.  If  you  w  ish  to  highlight  it,  you  may  do  so.  or  sup- 
plement it  in  any  wav  you  like. 

Mr.  Sm.t/stkin.  Thank  yon,  Mr. Chairman. 

liasieally  American  Pusiness  Press  is  composed  of  approximately 
500  specialised  business  publications,  many  of  whom  are  scientific 
and  technical  publications.  Whatever  the  American  Chemical  Society 
and  the  American  Association  for  University  Presses  said  we  would 
huve  to  endorse  fully  because  if  copyrights  are  vital  to  their  viability, 
they  are  extremely  vital  to  the  viability  of  the  taxpayisijis  organisations 
which  make  up  (lie  American  liusiness  Press.  Now  matched  with  our 
concern  for  proprietary  rights,  which  is  basically  the  rb/ht  of  copy- 
right, which  has  really  caused  the  business  press,  the  sciciitilic  bush 
ness  press  in  t  his  count  ry  to  o;io\c\  is  our  concern  for  the  dissemination 
of  information. 

We  can't  stop  the  inexorable  onrush  of  photocopying,  but  we  are 
obligated  to  do  what  we  can  to  cut  down  its  invasion  on  one  ability, 
if  yon  please,  to  keep  <m  diVscnunatino  this  information. 

Now  wo  think  that  the  statute  he  tore  you.  the  bill  before  you.  has 
the  seeds  of  an  effective  compromise  in  it.  Section  1m7.  we  think  is  a 
line  proviso  nod  should  stay  in  the  law.  It  is  a  statutory  vendition  of 
t ho  lair  use  concept.  Section  ins.  we  have  reservations  about.  If  that 
could  die  referred  to  the  committee  or  the  commission  si  t  up  under 
title  *J.  perhaps  some  of  the  electronic  marvels  of  the  ajro  a*  were  very 
ably  postulated  this  morning  could  he  fully  explored.  Ihit  in  tin* 
meantime,  that  part  of  the  hill.  section  .VU(eW-)  which  preserves 
and  safeguards  librarians  from  suit,  is  a  projection  providing  all 
that  is  necessary,  It  appears  on  pa  ire  .V?  end  hi  our  opinion  i-  a!!  (hat 
is  neeiled  ponding  tlie  study  which  title  "J  provides  for. 
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We  hope  I  hut  w  ilt  In-  liie  solution,  We  necessarily  oppose  the  library 
aineiultiieiit,  ami  we  lio|n»  Uitii  nur  prnpusul  will*  be  of  assistance  to 
tlieromiuutiv  in  its<ieteriniiuiti(>u, 

Thank  yon,  Mr, Chairman, 

Senator  MrO  ixiw.  It  is  a  very  dillu-ult  1 1 1 i 1 1 *r  invulveil  here,  I  am 
\      to  umlrrMaml  anil  .-ympatln/.e  with  (hi'  viewpoints  of  sill  of  you 

with  respect  to  your  nolnl  that,  if  you  don't  haw  customers,  of  course, 

you  can't  produce. 

Mr,  S.\i/jysrM.s\  That  i '  our  problem. 

Senator  M«  Cm:u,.\n,  That  is  your  problem,  hut  at  t lie*  same  time, 
people  tfi)  to  their  libraries  to  p»i  service.  If  they  pi  to  the  library 
ami  they  want  to  make  a  ropy  of  n  pajre.  if  it  costs  10  rents  or  f>  cents 
or  whatever,  well,  I  just  don't  see  how  this  is  ^oiu-j  to  work.  1  don't 
see  the  economies  in  it.  I  don't  see  how  your  clients  or  the  authors  will 
really  pi  in  anything  ultimately , 

.Mr.  S.\u/>m:in,  Mr,  Chairman,  I  think  (me  of  the  problem*  is,  as 
it's  been  explained  to  me,  that  our  publisher*  hire  editorial  stalls  and 
they  do  original  research,  they  ferret  out  this  information,  and  they 
disseminate  it.  Now,  if  it  is  fjoinp  to  be  at  the  mercy  of  a  photocopy- 
ing machine  in  a  library—and  granted,  there  are  all  kinds  of  hedges 
in  this  hut  where  does  it  stop?  Maybe  we  just  won't  be  able  to  pub- 
lish any  more. 

Senator  .Mi  (Tku,an\  We  have  to  try  to  find  some  middle  ground 
so  the  publishers  and  authors  will  be  protected,  that  is  to  say,  will 
be  able  to  ^-t  a  return  adequate  to  cany  on  the  work  before  us  and 
abo  so  that  the  material  ^ets  further  disseminated,  jrcts  further  dis- 
tributed. So  you  have  to  make  some  concessions. 

Mr.  Sai.tzstmn.  I  understand. 

Senator  Mc(  Yia.LW.  Has  to  make  some  concessions  to  the  reader 
too. 

Mr.  Sauzstkix.  Well.  I  think  Williams  &  Wilkins  has  made  a 
very,  very  careful  contribution  in  bringing  tins  action.  They  are  not 
members  of  our  association,  but  we  certainly  commend  what  they  have 
done  in  hriiipnp:  this  to  the  fore.  Now,  perhaps  out  of  it  will  come  a 
copyright  tribunal  payment  system. 

Senator  Mt  ('i,ku,ax.  I  will  commend  them,  too,  if  we  can  find  an 
answer  to  this, 

Mr.  Sai.tzstkix.  Well,  we  hope  the  Commission  can  Hud  it. 

Senator  McCi.ku.aw  Thank  you. 

(The statement  of  Robert  A.  Saltzstoin  in  full  follows:] 

SIWTKMKNT  oy  KOliKIU'  A.  SAl.TZSmX,  GKNKttAf,  COtTSSM,,  AMERICAN  BUSI.NKSS 

J'ftKSS 

Mr.  Chairman.  mcml>eis  of  the  Committee:  The  American  liustneas  Press  is 
inacto  up  of  leading  American  and  international  technical,  professional,  trade 
anil  financial  publication*  disseminated  to  social  industries.  There  ave  approxi- 
mately .TOO  member  publications  In  the  nssociatlon,  aH  published  by  tax-paying 
companies. 

Typical  of  puhllcations  whlcli  belong  to  the  association,  are  OU  and  Gas 
Journal— Tnlsa :  Pulp  and  1'aiicr— San  Fransclseo;  Progressive  Architecture— 
Stamford:  Feedstuff*— Minneapolis ;  Construction  N*ews — J  At  He  Itock;  Machine 
Design— Cleveland ;  Klectronf?  Engineering— Philadelphia  ;  Aviation  Week — New 
York;  and  Professional  Huihter — Chicago. 

The  Average  circulation  of  AIU*  members  is  approximately  50,000  copies  per 
issue.  They  have  these  characteristics  in  common  : 
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Ui  They  arc  chvuhitcd  In  a  highly  socialized  readership  which  relics  on 
their  content  for  news,  research,  ami  other  articles  of  a  professional.  seleutUtc, 
ami  industrial  mil  are  concerning  the  Industry  or  science  In  which  the  reader  of 
tlh-  publication  Is  engaged. 

CJ j  They  require  ami  contain  original  editorial  research,  specifically  edited 
fur  this  highly  socialized,  relatively  small  circulation  universe. 

Use  editorial  content  ferreted  oat,  reset) relied,  arid  then  published  in  these 
Journals  has  been  protected  hy  the  existing  copyright  law,  Fair  use,  as  It  has 
developed  In  the  courts,  lias  enabled  a  publisher,  at  the  very  outset  of  a  new  Indus, 
try,  to  make  an  Investment  lu  a  publication  edited  for  that  industry,  with  the 
Knowledge  that  for  the  Invest  went  made  he  would  have  relative  security  as  to 
the  circulation  of  that  publication,  with  redress  If  there  was  subsequent  copy- 
right Infringement.  The  growth  of  many  industries  would  have  been  slower  had 
technical  and  trade  journals  not  been  aide  to  maintain  their  circulations  secure 
against  copyright  piracy.  We  welcome  the  Inclusion  of  Section  107  In  tbe  legisla- 
tion before  you. 

A  publisher  frequently  carries  Ids  publication  nt  a  loss  for  years  before  a 
profit  Is  earned.  My  way  of  example:  In  the  noise-|>ollnlion  field,  a  small  publb 
eutbai  published  In  Cleveland,  Sound  ami  Vibration,  was  started  lu  lOtiU  and 
turned  the  lUmuclal  corn  -r  only  lu  1117:?.  If  Us  material  hail  been  subject  to 
publication  without  effective  copyright  protection,  Its  continuing  contribution 
to  noNc  pollution  control  might  well  have  been  choked  off,  If  the  publication 
failed. 

Admittedly,  there  Is  no  effective  way  to  police  photocopying  within  a  company. 
However,  one  of  the  largest  American  corporations  had  Instituted  a  policy 
of  digesting  various  business  publications,  then  circulating  the  digest  by  way 
of  photocopy  machine.  This  served  to  cut  down  the  circulation  of  technical 
publications  distributed  in  that  company.  The  company  soon  realized  that  its 
employees'  need  to  know,  and  the  need  for  others  in  Industry  to  know  what 
Hi ;it  particular  company  was  doing  in  product  development  and  research 
activities,  would  be  Impaired  If  the  circulation  of  huMoess  publications  would  be 
so  reduced  as  to  lower  the  quality  of  editorial  content,  or  alternatively,  to 
reduce  advertising  availability.  Fortunately,  this  company  rescinded  Its  digest* 
photocopy  arrangement,  respects  copyright**  and  encourages  its  employees  to 
subscribe  to  a>  many  specialized  business  publications  as  possible. 

It  Is  for  this  reason  that  the  American  Uusiness  Cress  urges  the  Committee 
to  delete  Section  tOS  at  this  time;  we  urge  that  this  section  be  referred  for 
study  to  the  National  Commission  to  t»o  established  under  Title  II  of  S.  b'lUI, 

The  Commission  will  be  in  a  position  to  expertly  analyze  the  following 
situations : 

•  i  X )  When  an  article  Is  out  of  print,  what  is  the  obligation  of  a  library  to  deter- 
mine whether  copies  are  available,  ami  what  Is  the  obligation  of  the  publisher 
t»>  supply  that  article V 

How  bona  lido  is  the  claim  that  technical  journals  are  out-of-print  and 
unavailable  to  libraries  from  publishers  upon  request 

in  our  opinion,  the  incidence  is  rare  when  a  publisher  denies  access  to  reproduc- 
tion upon  request.  Frequently,  reprint  permission  with  appropriate  public 
neknovt b dgmciit  of  the  original  source  of  the  article  is  given  without  charge. 

A  system  which  permits  one  copy  to  lie  made  could  be  a  system  whleh  could 
permit  more  than  one  copy  to  be  made  la  any  given  time  frame  and  is,  in  our 
opinion,  impossible  of  enforcement.  Oneo  the  copyright  protection  established  lu 
tin"  Constitution  is  eroded  by  law.  fair  use  may  become  Impossible  to  determlre-, 
and  copyrights  could  be  meaningless. 

We  respcel fully  submit  that  there  has  been  no  demonstration  of  the  need 
f^r  Section  lUtt  or  for  the  American  Library  Association  Amendment.  That 
Amendment  would  permit  partial  photocopying  rights  without  investigation 
of  any  kind  and  goes  even  further  than  Section  10S.  We  believe  that  before  this 
fracturing  of  copyrights  is  enacted  Into  law,  that  there  should  be  a  much  clearer 
demonstration  of  need  than  has  heretofore  been  produced.  This  must  be  a  fit  sub* 
ject  for  determination  by  the  Title  ft  Commission. 

An  additional  reason  for  deleting  Section  108  and  rejecting  the  Library 
amendment  pending  the  study  is  the  inclusion  of  Section  501(c)(2)  which 
provides : 

"In  a  ease  where  an  instructor,  librarian,  or  archivist  in  a  non-profit  educa- 
tional institution,  library,  or  archives,  who  infringed  by  reproducing  a  copyright 
work  in  copies  or  phonoreeords.  sustains  the  burden  of  proving  that  he  believed 
find  had  reasonable  grounds  for  believing  that  the  reproduction  was  a  fair  use 
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ii?hW  Section  HIT,  the  Court  hi  IU  dKorethin  m:iy  remit  shitiih«vy  tfamaitos  (n 
whiilv  or  hi     i*t ."' 

This  provision  (s  protective  of  Hdrurles  and  lihrurhun  and  >lj||  preserves  fair 
u>«\  Nothing  inoro  is  needeil  pemlhiLT  the  sUitly, 

While  the  CmmoN^on  N  mnUlhjj  hs  determination,  wo  tun  assure  the  Com* 
inUti'i*  that  Mm*  tax  paying  hu>hio*s  pre<<  of  mh  [onnlry,  as  represented  hy 
the  Amcrtciiu  llu«ltioss  ITess,  win  piompih  « - 1 •  s 1 1 1 •  I >-  with  any  rea>oiiaiilo  re- 
4iU">r  received  from  any  llhrarj  tor  any  puhlieatiou,  or  pait  thereof,  hi  print  or 
<>ut  of  print.  Am  appropriate  rt  p t< m  1  ne  t  ion  rl.arm*  may  bo  uvt^sM  :  I'rcu  neatly, 
tln»4'*1  is  io>  eharce.  Hnl  reservation  o}'  the  to  ehanrc  is  nercs^niy  hi  preserve 
On'  integrity  nf  what  a  copyright  j<  all  nhout, 

As  producer*  of  software  *o  capable  of  tvptoduetion  hy  photoeopy  machine, 
or  of  mashing  Into  t*«»tn | •! 1 1 t;r  s^sinns,  wo  are  inosr  srrh«u<ly  concirncd  with 
airj  ohanuo  in  the  eop>rl>;ht  hnv,  whether  if  or  Section  JUS,  tin*  proposed  Ameri- 
can l.thmry  Avso<iath<n  —  American  Hesearch  Mhrnry  Amendment. 

\\V  hcliove  that  jirior  to  legislative  enactment,  tho  Title*  II  Commission  should 
evaluate  tin*  nrvtt  I'nr  these  provision"*.  If  that  is  demonstrated  to  ho  actual,  I  * m >i i 
tho  vffvvl  «f  a  loosening  of  tho  copyright  laws  wllNiave  upon  (lie  oW</oo//ev>  of 
neoessftty  selontlne  and  technical  information  should  he  considered  hy  that  Cone 
mlvtinii  ami  reported  to  Congress. 

The  American  Ilusinoss  Press  hits  participated  in  «  scries  of  meetings  under 
illlTerent  and  friendly  unsplcos,  all  of  which  have  attempted  to  resolve  the  dis. 
pnte  which  has  arisen  sitae  the  William*  jmd  WllUlns  decision,  We  wnuhl  like 
tn  take  this  opportunity  to  commend  Williams  and  AVUkJus.  not  a  meiuher  of  our 
association  incidentally,  for  the  initiative  l Ju*y  liave  taken  hefoiv  the  Court  of 
Claims, 

We  stand  ready  to  work  out  any  roasonnUo  settlement  with  those*  who  desire 
the  right  to  photocopy  without  benefit  <tf  copyright,  whether  it  he  one  ee,py  or 
many  copies.  Imposition  hy  statute  of  a  provision  granting  the  ri^hf  to  photo- 
copy, copyright  hot  withstanding  hnwever  restricted,  can  only  impede  settle- 
meat  negnt  hit  Ions  and  could  prejudge  a  si  I  nation  which  may  not  he  as  serious  as 
it  N  math*  out  to  he, 

We  approbate  this  opportunity  to  appear  hofore  you,  We  urge  you  In  defer 
action  on  Sta  tion  ins  ami  t'ne  iiinvny  ametidmeut  pending  such  time  as  a  reason- 
aMo  sidutinn  can  he  arrived  at  without  cnn^rosslou:il  action,  or  until  such  (hue 
as  either  the  Title  II  Commission  or  the  parlies  themselves  come  to  an  a^roo- 
rucnt  whu-h  c-nn^resslomil  a<tion  could  th<n  Inoeed  solidify, 

Th:ud\  you. 

>fr,  Bi:»;xxan\  Mr.  ('hainuati,  speukiipr  o(  the  Williams  ami  ^Vil- 
Ui its  Co.,  we  eunte  now  to  Williams  mul  A\'ilkins. 
Senator  Mc('r>KhrAx,  Williams  ami  Wilfcins  come  around,  Vorv  svell. 
Mr.  nni;>;xAX.  Woultl  you  identify  yourselves? 

STATEMENT  OF  MRS.  ANDREA  ALBRECHT,  DIRECTOR  OF  MARKET- 
ING RESEARCH,  OH  BEHALF  OF  WILLIAMS  AND  WILKINS  CO,; 
ACCOMPANIED  BY  ARTHUR  OREENBAUM,  COUNSEL 

>ris.  ArnjiKcirr.  Mrs.  Ajnlren  AVoiecLt,  director  of  ruarkelin^  w- 
ri'ticli  <}(  the  Williams  A  il  1< i 1 1 Co..  a«vom|ianied  l>y  Mr.  Arthur 
(ireenhaimi.  our  romisel*  of  the  firm  of  ( '<>w  an.  f^iel>owit/.  ami  La h nan. 

Senator  AlcCr.u.r.Av.  Do  you  want  to  [dace  your  statement  in  the 
record  or  would  you  like  in  read  it  t 

Mrs.  Ar,r.KK<  nr.  Yes;  we  would  tike  to  |>lace  our  complete  oral 
statement  in  the  record. 

Senator  M<  (  Ykm .an,  \a  \  it  l>e  placed  in  tlie  record.  You  may  hiofh* 
liirht  it  as  you  \\  Nh. 

Mrs.  Ai.r,m:cit  r.  Ami  ottr  complete  w rit  +  etrstatemeiit,  which  we  sul»- 
mitted  on  July       we  would  tike*  that  also  to  he  placed  in  the  record. 

Senator  Mi  Ci/kuan*.  All  riojlit. 
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Mrs.  At.umxur,  It  is  our  lnTu'f  Mutt  the  in format ion  contained  in 
scientific  periodicals  should  be  disseminated  as  widely  and  quickly  ns 
possible  by  any  njethoil  now  known  or  which  is  yet  to  l>c  dcveloped/niul 
of  course  including  photographic  methods.  AH  of  our  statements  have 
stressed  that  we*  in  no  way,  wish  to  interrupt  or  halt  (ho  dissemination 
of  scientific  knowledge  through  photocopying — but  we  believe  th.it 
there  must  be  compensat ion  for  this  photocopying  if  tho  scientilie 
periodical  is  to  remain  economically  viable  and 'independent  of  <5ov- 
evmnent  subsidy. 

It  is  virtually  impossible  to  increase  (lie  number  of  subscribers  be- 
vond  those  individuals  in  the  discipline  served  by  the  periodical  or 
beyond  those  libraries  serving  tin*  .scientific  community. 

In  1071  we  had  iM.'il?  librarv  snbseriptions  to  ouV  journals;  in 
li)7t>^Jb;.0i>;amlasof  July  1,  lWh:>:j;500. 

As  the  figures  indicate,*  there  was  little  library  circulation  growth 
in  H172  compared  to  1!>7L  and  the  current  ii)7rtti"urcs  indicate  our 
circulation  will  actually  decrease  by  about  (>00  subscriptions  among 
libraries. 

Senator  McCuxrax.  Do  yon  attribute  that  to  the  fact  they  can  go 
to  the  librarv  and  make  a  copy  ? 

Mrs.  AunuTirr.  This  isccrtainly  vcrvinuch  one  of  the  factors,  sir. 

Senator  McCiaxnAN*.  Do  you  think  that  isa  factor? 

Mrs.  Ar.nnw  irr.  Yes.  Wet  ried  in  our  own  way  to  prove  this  as  much 
as  we  could  prove  it  by  doing  a  random  sampling  of  those  libraries 
which  had  canceled  their  subscriptions.  We  called  them  on  the  phone 
and  specifically  asked  them  if  a  patron  were  to  con  10  in  and  ask  for 
an  article  from  this  journal  which  had  been  canceled,  how  the  library 
would  then  supply  this  patron?  And  the  library's  response  was  invar- 
iably "through  the  inter-library  loan  program."  This  means  one 
photocopy  from  one  library  to  another. 

Several  reasons  could  be*  0  lie  rod  to  explain  the  decrease.  The  number 
of  scientific  journals  continues  to  grow  while  publishers  are  charging 
ever-increasing  subscription  rates.  Obviously,  if  library  budgets  can- 
not increase  proportionately,  some  journals  must  be  cut  from  their 
lists.  Certainly,  librarians  must  be  more  concerned  today  about  the 
quality  of  journals  they  are  purchasing  than  ever  before. 

At  the  same  time,  however,  the  number  of  different  libraries  purchas- 
ing journals  is  increasing  mainly  due  to  the  continuing  emergency  of 
flic  Community  Hospital  Library,  but  libraries  are  purchasing  smaller 
numbers  of  journals,  certainly  of  journals  published  by  Williams  ami 
Wilkins.  In' 197:5,  we  had  about  :)i)0  more  libraries  (f0*00  totaJ)  pur- 
chasing our  journals  than  in  1!>71  but  as  the  figures  indicate,  fewer 
journals  are  being  purchased  among  the  total  libraries. 

Considering  the  relative  quality  of  W.  &  W.  journals,  the  above  in- 
dicates that  the  interlibrary  loan  program  is  work  in  it?  but  not  in  the 
hot  interests  of  Williams  £  Wilkins  library  circulation.  If  this  trend 
continues,  we  could  experience  a  50-percent  decrease  in  librarv  circula- 
tion over  the  next  5  years  while  the  number  of  binaries  served  through 
this  well-planned  and  funded  interlibrary  loan  network  will  continue 
to  increase. 

There,  may  be  no  valid  argument  that  the  above  is  not  in  the  best 
interest  of  the  national  library  economy,  bat  it  is  evident  that,  in  order 
to  survive,  the  scientific  journals  must  receive  additional  income  from 
the  binaries  engaged  in  supplying  interlibrary  loans. 
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Thus,  simply  raising  ibe  subscription  price  to  those  who  do  sub- 
scribe to  the  journal  does  not  solve  tin*  problem.  To  do  this  would  only 
result  in  fewer  subscriptions  at  prints  )iiirlu»i*  than  the  inn rki»r jihifi" 
ran  stand  and  ult  imntrl v  cause  the  demise  of  the  periodical  it  sol f. 

I  f  Congress  decides  t hat  those  limited  circulation  scientific  periodi- 
cals (arul  in  l{.*7'2  the  circulation  of  our  periodicals  ranged  from  a  low 
of  l.'jnu  1 1 ^  a  high  of  B».nOO),  can  ho  photocopied  without  reasonable 
compensation,  manv  of  these  journals  will  eventually  die,  The  only  way 
we  can  see  to  stvo  tluvo  journals  from  extinction  is  In  broaden  their  in- 
come base  by  spreading  publication  costs  among  (hose  who  make  u-e 
of  the  information  in  the  journal  through  means  of  photocopying. 

Libraries  pay  t  he  Xerox  Corp.  for  t  ho  copying  equipment,  the  paper 
manufacturer  for  the  paper,  the  utility  companies  for  the  electricity 
to  run  the  equipment,  the  Post  (Mice* for  stamps  to  mail  the  copies, 
salaries  to  the  workers  who  do  (lie  copying,  und  to  the  librarians  who 
supervise  the  copying.  Many  libraries  now  charge  a  "transactional" 
charge  for  photocopying  to  cover  at  least  part  of  these  obvious  costs. 
Someone  has  to  pay  for  these  costs  and  we  certainly  see  nothing  wrong 
with  the  binary  s  passing  these  costs  on  to  those  who  use  the  informa- 
tion in  the  form  of  photocopies.  We  also  think  it  entirely  appropriate 
that  to  these  many  eo>ts  there  be  added  a  reasonable  royalty  to  the 
publisher  to  insure  that  the  publisher  can  continue  to  make  (lie  ob- 
viously u-oful  work  available  in  the  future. 

h  must  be  continuously  remembered  that  there  will  be  nothing  to 
copy  unless  the  journal  remain  alive,  and  that  uncompensated  photo- 
oopvimr  will  in  the  end  kill  them.  By  means  of  blanket  license,  clear- 
inghouses, or  computer  accounting,  n  reasonable  royalty  for  copying 
ran  be  easily  paid  to  (lie  publisher  without  tin*  need  for  complicated 
bookkeeping,  interruption  or  inlevferenee  in  services.  These  royalty 
costs  cm  then  easily  ]k\  passed  on  to  the  patron  who  orders  the  photo- 
copy. We  our  selves  favor  a  blanket  license  plan  where  the  Urease  is 
incorporated  in  the  subscription  price  of  the  journal  largely  because 
by  this  method,  no  recordkeeping,  no  accounting,  no  interruption  in 
service  ran  be  experienced  by  the  library,' 

We  believe  that  those  who  use  the  copyrighted  information  in 
journals  by  photocopying  should  eontrihute  to  tlv*  <  »w  of  publishing 
and  that  copyright  is  the  traditional  iu>(  \ 'iiment  for  nKio  hur  rids  con- 
tribution while  protecting  the  rmblic  interest  in  wide  distribution.  If 
a  new  theory,  i.e..  five,  indiscriminate  and  repeated  photocopying  is 
legislated,  it,  in  tund"m  wit li  the  new  technologies,  will  destroy  the 
journals  and  thus  create  irreparable  damage  to  the  public  interest. 

Finally,  our  po>iiion  on  the  pending  copyright  revision  bill  is  that 
we  are  in  favor  of  bill  S.  IWl.  as  submitted,  with  some  amendments 
for  the  sake  of  claritv.  We  are  oppose  1  to  anv  legislative  history  which 
appears  to  oon>t  rue  fair  \\>v  >o  as  to  permit  the  photocopying  of  .single 
copies  of  entire  articles  without  compensation  because  fair  use  is  a 
judicial  doctrine  and  its  construct  ion  is  best  left  to  the  flexibility  of  the 
courts.  As  for  guidance,  the  ultimate  decision  in  Wi/fittnts  d'  Wtfki/t* 
v.  (*ttUaf  S/*rfr*t  will  aid  in  pointing  the  way  in  (his  area. 

Senator  MrCr.n.rAS.  Ivt  me  ask  you  a  question.  Suppose  students 
want  a  copy  of  a  short  article  and  the  .student  goes  into  the  library 
iiiid  ;.vts  I  he  book  and  just  sits  down  and  copies  oil  in  his  own  hand 
wro  mg.  1  low  can  you  stop  tlr.it  I 
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Mr.  (!i:Kr;\*i:u m.  That  is  a  legal  ('tie-lion,  Mr.  Chairman.  May  I 
answer  it. 

Mr.  Mi-Cr.Ki.i.AN,  Sure,  if  you  know  the  answers, 
(  Mr.  <«(u:knmai  m.  Our  jin^itiou  is  that  thai  would  he  a  technical  in- 
fringement, hut  it  would  he  not  Mumilung  that  would  ho  picked  up. 
No  Mudcnt  is  ewr  going  lo  get  surd  for  that.  It  is  t i kv  breaking  n 
Manip  on  a  cigarette  package,  Maybe  it  breaks  the  law,  hut  nobody  gels 
picked  for  it.  If  you  hreak  nr  pull  oil  the  tags  from  ihr  furniture, 
maybe  you  break  the  law.  hut  

Senator  M<  (Yki.i.ax.  Well,  lie  does  more  than  that :  lie  gets  the  con- 
tents. He  doesn't  just  hreak  oil  the  lag  and  leave  tlie  contents  when 
he  goes  in  there  and  copies  that. 

.Mr.  (jiu:i:\n\i  At.  Yes.  Wo  II,  we  believe  that  that  would  be  a  tech- 
nical infringement,  but  that  nobody  would  enforce  it. 

Senator  McCi.illav.  Obviously  it  would  be  an  infringement  if 
you  copied  it  by  photocopying  it. 

Mr,  (iuKt'.xiiAi'M.  Yes,  And  you  asked  before  what  tlie  solution  would 
Im\  and  perhaps  the  Williams  A  Wilkins  Co..  can  supply  a  solution. 

After  a  great  deal  of  ell'ort.  they  came  up  with  the  following  plan, 
which  we  believe  work's,  and  here  is  the  way  it  goes, 

A  regular  subscriber  would  pay,  let's  say.  ./•  auiount  

Semilor  Ah  (Yn.rw.  Would  you  call  It  a  library  subscriber? 

.Mr.  <hu:rxn\rM.  No.  no.  An  individual,  like  a  doctor.  I  am  talking 
about  scientific  medical  journals.  They  now  pay  ./'dollars. 

Senator  M»  (Yi:t,L ax.  All  right. 

Afr.  (!i:Ki:xi(.AiaM.  Xow  the  library  which  is  going  to  make  photo- 
copies for  this  boy  nr  anybody  else  who  eolnes  into  the  library,  would 
pay  y  plus  ail  average  of  ?:J.(io  at  th<>  time  Jint  the  subscription  is 
obtained  or  renewed.  It  would  pay  .*>  dollars  plus  s:Um.  This  Mould 
enable  that  library  license  to  mnkv  as  many  single  photocopies  as  that 
library  wants  to  make  for  as  many  patronsVho  want  to  come  into  that 
library.  Xow,  that  doesn't  requireany  bookkeeping  

Senator  Mr(Yw.T..\x.  How  do  yoii  arrive  at  tlie  $3.(m  figure? 

Mr.  (tiua  xnu  m,  Tliat  was  bused  

Senator  M<  Ci.n,L.\v.  1  mean.  may  be  Si>  or  it  mav  lie  so,  Hon- 
do you  arrive  at  that?  One  book  may'sell  for  SU>  a  volume,  and  tlie 
other  may  sell  for  £l„T>0,  How  are  you  going  to  arrive  at  s:;.u;>  \ 

Mrs.  Auirn;<  riT.  The  licensing  fee  which  we  are  talking  about  here, 
is  our  average  of  *:\M:>,  I  think  ee«-h  publisher  would  determine  its  own 
average  but  certainly  keeping  within  tlie  reasaonable  economic  status 
of  the  library  community.  We  determined  a  average  copying  fee 
based  on  our  total  manufacturing  costs,  the  number  of  pages*  published 
in  a  journal,  the  subscription  price  of  that  journal,  nnd  what  we 
believe  to  be  this  particular  journals  susceptibility  to  photocopying- 
We  publish  a  broad  range  of  journals,  not  all  of 'them  are  certainty 
e(jual  in  content,  ami  not  all  of  them  go  to  the  same  typesof  subscribers. 
Altoget her  our  licensing  fee  is  an  average  of  #Uia  nliove  the  individual 
purchase  price. 

Senator  Mr('i,Kr.MN\  I  don't  know  whether  this  is  actually  factual 
or  not.  but  you  might  have  a  book  where  the  original  cost  may  be  J>:> 
nnd  then  you  have  this  s:i,(>r)  cost,  which  is  more  than  the  original  cost 
of  the  book  itself. 
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Mrs.  Air.im  nr.  1  am  not  saving  that  could  not  happen,  but  it  (Wsn't 
happen  with  our  journals,  Our  average  subscription  price  to  u 
journal™  (his  was  certainly  in  effect  before  we  had  institutional  rates  - 
uvoniLfed  somewhere  around  ^:>0  per  subscription. 

Senator  McCi.n.i.AX.SSOJ 

Mrs,  Aua;Kcnr.  Yes. 

Senator  Mi  (Yuxav.  All  ri^rlit.  (Jo  ahead, 

Mi',  (iui  knuai  m,  Mr.  Chairman,  1  mi^ht  also  unto  if  the  library 
chooses  not  to  photocopy,  they  woulil  #ot  a  refund  of  that  $3.05, 

Senator  Mi  CYrtxAN.  And  liow  would  you  know  whether  they  photo- 
stat  or  not  { 

Mr.  (liikrsr.AfM.  We  wouhl  take  their  words. 

Senator  M<  Cu:u-ax,  Just  take  tlieir  word  for  it? 

Mr,  ( Jiii.KNUAi  m.  We  sure  would.  We  would  be  willing  to  do  that. 

Senator  Mc<Yi:u.\n\  Yes.  but  if  they  ju>t  report  that  we  doivt 
permit  any  photostating  of  this  materhif,  yon  would  take  their  word? 

Mr.  (ii;i:v;\n\r>r.  We  hoard  the  representative  of  the  Library  As- 
sociation say  the  librarians  are  law-abiding  people  and  wo  would 
expect  they  woulil  pay  whatever  the  law  required  them  to  pay. 

Senator  M<  (  Yku.ax.  Wclh  I  would  be  yhul  if  you  folks  could  £et 
some  understanding  and  agreement  sayiny,  we  trust  each  other,  like 
you  arc  saying  now,  and  then  not  come  in  here  and  ask  us  to  pass 
a  law  to  regulate  this. 

Mr.  (ri.'KKNivu'M.  Mr.  Chairman.  T  might  add  that  this  plan  that 
we  have  proposal  hero  is  not  hypothet ieul.  This  was  aetually  put  into 
effect  and  wil  h drawn. 

Mrs.  Ai.ia;i:<  in.  We  put  it  into  effect  :i s  a  royally  licensing  plan, 

Senator  Mr(Yi:r. lax.  When  did  you  put  it  into  effect? 

Mrs.  At .uiir.cn  r.  To  cover  our  107!>  subscription  rates. 

Senator  Mi  (Yku,.\x.  107i5  ? 

Mrs.  Auuu:crrr.  Uiirht. 

Senator  McCixi.ta.v.  It  is  in  effect  now? 

Mrs.  Ai.niu;niT.  This  was  announced  to  the  subscribers  in  the  mid- 
dle of  1072  that  wo  were  going  to  do  this. 
Senator  Mc(  Yri.i.A\,  And  it  is  in  effect  now  ? 

Mrs.  Arraurnr.  It  is  not  in  effect  as  u  licensing  plan.  It  is  only  in 
effect  as  an  institutional  rate.  'Die  institutional  rate  docs  not  give 
the  library  any  photographing  copying  rights  at  all.  It  is  the  same 
fro.  It  is  the  same  plan.  JbU  our  original  intention  was  to  allow  the 
libraries  to  mala*  unlimited  number  of  single  photocopies  by  paying 
tins  extra  &5.<m.  The  libraries  responded  with  the  point  which  they 
made,  that  they  felt  that  the  necessity  of  ji  copying  license  did  not 
exist,  ,mju1  they  would  not  subscribe  if  we  were  to  try  and  put  in  this 
$oJin  as  a  license  to  photocopy. 

Senator  Mi  (Vkmax,  So  yon  have  abandoned  it  ? 

Mrs.  Auumk nr.  We  abandoned  that,  but  we  kept  the  Iftf.fif)  as  an 
institutional  rate. 

Senator  Mc<  Yixmx.  Vou  increased  tlieir  subscript  ion  that  much  ? 

Mrs,  Ai,ni;iru  r.  To  institutions, yes. 

Senator  Mr( Ykm.a.v.  To  institutions?  So  vou  got  vour  fcUio  after 
all?  ^  ' 

Mrs.  Ai.v.uij  ur.  Yes.  but  we  didn't  give  the  libraries  what  wc  wanted 
to  give  them. 
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f  Senator  McCi.km.an.  They  woulil  not  have  any  objection  now  to  your 
giving  it  to  them*  I  moan,  you  got  their  money.  Why  don't  you  just 
sav  "thank  you,"  and  go  ahead  with  your  plans? 

Mr,  Grkkmuum*  The  reason  you  can't  do  that,  Mr.  Chairman,  would 
be  that  it  would  eliminate  uny.kind  of  control  tliat  you  would  even- 
tually have.  The  technology  is  going  to  change.  We  all  know  that  15 
years  from  now  wo  are  not  going  to  recognizo  the  technology  that  wo 
havo  today  and  

Senator  McCi.vxlan,  Well,  1  am  not  going  to  (get  into  that  business. 
I  am  just  puzzled  and  perplexed  and  1  guess  confused  like  most  every- 
body m  trying  to  resolve  this  problem, 

I  think  I  have  a  full  measure  of  sympathy  for  all  interests;  I  mean, 
I  would  1  rko  to  see  (he  publisher  and  author  and  so  forth  compensated, 
and  ut  the  same  time,  I  don't  know  how  you  could  Ikiso  it  on  this 
♦Vnereent  rate  paid  by  whoever  gets  a  copy,  and  make  this  thing  work. 
I  don't  know  ho w  it  is  going  to  1x5  pract  icat. 

Mr.  Grkkxiiaum.  Well,  Mr.  Chairman,  the  system  we  just  described 
works. 

Senator  McCi.em.as.  All  right.  You've  got  thousands  of  books  there, 
and  someone  comes  in  and  he  wants  a  page  out  of  this  book,  and  another 
imgo  out  of  that  book,  and  there  are  different  authors.  That's  going  to 

he  a  lot  of  hnokk'PCmnfv  fnr  n  nirknl.  T  inct  nnii'f  firrmvk  *l»io  i«  ,~^i,>~ 


Mr.  (i rkkn'maum*  Can  I  explain  that  ? 
I  know  I  am  passing  the  time  limits- 


Senator  MrCr,KM„\x.  I  know,  and  T  shouldn't  have  invited  you  to  do 
so,  because  at  4  o'clock  J  have  to  go  to  a  markup  on  an  appropriations 
hill.  I  just  havo  to  go,  and  we  havo  to  got  through  by  then.  But  go 
ahead.  If  I  don't  ask  as  many  questions  as  you  think  t  should,  plcasa 
understand  why. 

Mr.  Quk.knu.vum.  Mr.  Chairman,  the  blanket  license  that  Williams  A 
Wilkins  proposed  does  not  require  anybody  to  pay  a  nickel  a  page,  It 
doesn't  require  them  to  pay  anything  per  page.  You  pay  it  once.  It 
doesn't  require  any  bookkeeping,  nothing.  It  is  just  the  way  it  is  done. 

Xow  there  are  other  publishers  who  have  not  yet  put  this  into  effect. 
I  guess  they  would  be  crazy  to  put  it  into  effect  considering  what  hap- 
pened to  the  Williams  &  Wilkins  Co.  when  we  put  it  in.  Wo  got 
librarians  saving  they  wore  going  to  boycott  Williams  &  Wilkins.  I 
mean,  we  really  £ot  a  full  measure,  of  hell  because  of  what  wo  did. 

Now,  if  Hie  Williams  &  Wilkins  plan  is  adopted  by  other  publishers, 
then  it  will  just  be  a  wry  simple  tiling.  The  library  just  goes  and 
makes  the  photocopies  and  that  is  it.  There  is  no  bookkeeping, 
Senator  Mc(Yem.an\  All  right.  Thank  you  very  much. 
[The  prepared  statement  on  behalf  of' William  &  Wilkins  follows:] 

PHOTOCOPYING  AND  THE  SCIENTIFIC  JOURNAL 

(A  report  to  the  Subcommittee  on  Patents,  Trademarks  and  Copyrights  of  the 
Committer  on  tho  Judiciary  United  States  Sennte  by  The  Williams  &  Wilkins 
Co.,  Publishers  of  Medical  and  Scientific  Books  and  Periodicals  July  26,  1973) 

Thk  Williams  St  Wilkins*  Position 

Williams  &  Wilkins  publishes  37  medical  and  scientific  periodicals.  It  believes 
that  the  information  contained  in  its  journals  should  be  disseminated  as  widely 
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and  iis  quickly  ns  possible  by  any  method  now  Known,  including  photocopying,  or 
which  may  become  known.  YVHHmius  &  Wilkins  has  never  so  stated  nor  lias  any 
desire  in  Interrupt  or  hall  tho  process  of  dissemination  through  photooopylug— 
but  It  hunt  bo  eoinpcn*at<d  for  photocopying  of  Us  copyright*  (I  materials  so  that 
tho  Journals  can  remain  economically  viable  and  Independent  of  government 
btihsldy. 

Tho  Journals  involved  In  Willing*  tf  WHhins  v,  now  pending  In  the 

U.S.  Court  of  Claims,  are  universally  recognized  as  loading  Journals  In  their 
Holds  hut  they  have  extremely  limited  i  imitations  e.g.  1,0NS  to  li.TU'J,  which 
are  n  function  of  the  relatively  limited  market  p  denUul  for  tho  material.  If 
Congress  decides  that  those  journals  can  he  photocopied  without  reasonable 
Compensation  to  the  publisher  many  will  eventually  die  because  it  Is  virtually 
Impossible  to  lucrcu>c  the  number  of  subscribers  to  medical  and  scientific  jour- 
nals beyond  tho>e  in  the  discipline  served  by  tin?  particular  journal  and  those 
relatively  few  libraries  which  have  chosen  to  serve  such  specialists.  However, 
white  the  number  of  subscribers  remains  static,  the  co*ts  of  publication  con- 
tinually increase.  At  the  same  time  photocopying  technology  continues  to  im- 
prove, enabling  copies  to  be  made  more  cheaply  ami  efficiently.  If  subscription 
prices  are  raised  to  cover  costs  plus  a  reasonable  profit,  the  point  Is  soon  reached 
where,  instead  of  subscribing,  some  users  of  tho  material  will  photocopy.  And 
every  time  there  Is  u  subscription  price  Increase  nnd  the  photocopying  tech- 
ttology  improves,  there  is  n  greater  incentive  to  photocopy.  Thus,  raising  sub- 
scriptiou  prices  docs  not  solve  the  problem  of  providing  sufficient  income  to 
cover  cost  because  it  simply  encourages  fewer  subscriptions  and  more  photo* 
copying.  KventuaMy,  there  will  be  so  few  subscribers  and  the  prices  will  be  so 
high  that  the  Journal  will  cease  publication. 

The  only  way  to  save  private  limited  circulation  technical  Journals  from 
extinction  fs  to  broaden  the  income  base.  This  con  only  he  done  by  spreading 
the  costs  of  publication  among  n  greater  number  (if  users,  including  those  who 
use  the  Journal  through  photocopying.  A  pholocopying  license  will  enable  sul> 
sertption  costs  to  he  kept  at  n  reasonable  level  and  place  the  economic  support 
of  the  Journal  more  equitably  upon  those  who  value  Its  use. 

Libraries  pay,  among  others,  tho  Xerox  Cmjmrution  for  the  copying  equip* 
tnent,  the  paper  manufacturer  for  the  paper,  the  utility  companies  for  the 
electricity  to  run  tho  equipment,  the  Post  Office  for  stamps  to  mall  the  copies, 
salaries  to  the  workers  who  do  the  copying,  and  to  the  Hbrnrians  who  supervise 
tho  copying,  Yale  University,  the  Xew  York  County  Medical  Society  Library, 
and  many  other  libraries  charge  a  •'transactional"  charge  for  photocopying  to 
cover  those  obvious  costs.  Someone  has  to  pay  for  these  costs  and  we  see  nothing 
wrong  with  tho*o  libraries  which  pass  these  costs  on  to  those  who  request  the 
photocopies.  We  also  think  it  entirely  appropriate  Umt  to  these  many  costs 
there  he  added  a  fair  and  reasonable  royalty  to  the  publisher  to  ensure  that 
the  publisher  can  continue  to  make  tho  obviously  useful  work  available  in  the 
future. 

By  means  of  blanket  licenses,  clearing  houses,  or  computer  account tng  a 
reasonable  royalty  for  copying  can  be  easily  paid  to  the  publisher  without  the 
need  for  complicated  bookkeeping.  Interruption  or  Interference  In  service.  These 
costs  can  then  easily  be  passed  on  to  the  patron  who  orders  the  photocopy. 
We  ourselves  favor  a  blanket  licence  plan  where  the  license  Is  incorporated  ill 
the  subscription  prbv  of  the  journal  because  it  require  no  vowiti  ktiviug  ui 
accounting  on  the  part  of  the  library. 

The  doctor  in  \orth  Dakota  or  Hawaii  who  has  to  obtain  a  copy  of  a  Journal 
article  front  Yale  University  will  have  to  pay  a  minimum  charge' of  $3.50  plus 
perhaps,  an  additional  service  charge  to  ids  local  library.  Certainly  a  slight 
extra  charge  by  Yale  to  cover  the  copyright  royalty  would  not  he* unfair  or 
interfere  with  the  service.  The  alternative  would  he  to  have  no  copyright 
royalties  paid  by  anyone  and.  thus,  eventually  destroy  the  journal  when  photo- 
copying becomes  more  and  more  available  through  microfiche,  computers,  lasers, 
or  who  know  what. 

The  costs  of  publication  should  be  equitably  divided  among  those  who  use 
the  journals  by  buying  printed  copies  and  those  who  use  it  bv  photocopying 
If  only  subscribers  to  printed  copies  need  pay  for  their  information  libraries 
will  <  ut  m<ts  by  cancelling  subscriptions  and  servicing  their  patrons  by  means 
of  photocopies  obtained  from  other  libraries.  The  library,  bv  charging  the 
patron  for  the  cost  of  the  photocopies,  will  hav  serviced  the  patron,  saved 
tho  cost  of  the  subscription,  and  perhaps  even  received  a  contribution  to  its 
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overhead  from  its  charge  to  the  patron,  Williams  &  Wilkin*  has,  of  course,  no 
objection  to  this  nutans  of  information  dissemination— but  If  it  cannot  receive 
a  royalty  for  the  copying  it  will  have  to  raise  its  prices  to  those  libraries  who 
continue  to  subscribe*  ami  to  its  Individual  subscribers.  As  prices  get  higher, 
there  will  be  more  incentive  to  photocpy  until  the  Journal  is  so  expensive  that 
It  {"discontinued. 

Furthermore,  to  put  the  burden  of  Increased  costs  on  the  individual  sub- 
scriber is,  in  addition  to  I  icing  self-defeating,  simply  not  equitable.  The  number 
of  subscribers  Is  decreased  because  of  photocopying.  Those  who  do  iiof  gen- 
orally  photocopy,  be.  the  individual  subscribers,  should  not  Ik*  required  to 
bear  the  substantial  Increased  costs  i>er  unit  created  by  t lie  decreased  cir- 
enlathm  w  hhh  has  been  caused  by  the  photocopies. 

Williams  &  Wiikius  believes  that  those  who  use  the  copyrighted  information 
In  Its  journals  by  photocopying  should  contribute  to  the  cost  of  publication  and 
that  copyright  Is  the  traditional  Instrument  for  Insuring  Ibis  contribution  while 
protecting  the  public  Interest  in  wide  distribution.  If  n  new  theory,  i.e.  free  in- 
discriminate and  repeated  photocopying,  is  legislated  {t,  In  tandem  with  the 
new  technologies,  will  destroy  the  journals  and  thus  create  Irreparable  damage 
to  the  public  interest, 

Cnko.VUUKiY  OK  tm;  |>KVKI.or Mf  N X  Of  TUK  l.KT.N*txa/!N8TtTl!TI0NAI.  RATK  HAS 

l)iseus.<iniis  of  a  p'an  to  allow  libraries  to  furnish  their  customers  with  photo- 
copies of  rnpyrisrhtid  articles  were  begun  before  the  February  10.  lf)7i?  decision 
from  rmnmissioimr  \>a\  is  of  the  Court  of  Claims.  Above  allp  the  plan  was  not  to 
Ih*  a  cumbersome  administrative  or  economic  burden  upon  libraries.  It  was  to 
Include  a  simple  system  of  payment  to  broaden  tlie  income  base  required  to  sup- 
port the  Journals,  This  will  help  offset  the  toss  of  lueome  where  photocopies  will 
replace  the  puivha^o  of  multiple  subscriptions,  library  and  personal  subscrip- 
tions. ISasir  bhas  about  a  proposed  plan  wen*  discussed  with  several  libraries. 

When  the  Davis  division  was  received,  we  h?ul  a  "digest'1  of  the  opinion  pre- 
wired and  mailed  lo  more  than  s.nuu  friends  and  customers  of  the  house,  nmom* 
Ihem  some  o.stKi  libraries.  A  covering  letter  {Kx.  1)  attempted  to  allay  any  con- 
cerns that  Williams  &  Wiikius  had  intentions  of  curtailing  photocopying  or  of  a 
Idjfh'prlccd  and  complicated  royally  payment  system. 

15 veil  before  a  Williams  &  Wiikius  incusing  plan  was  announced,  a  memo- 
randum (Kx.  U)  from  lu  L.  Langlcy,  Hi.  !>.,  Associate  Director  for  10xt  fa  mural 
Programs  at  the  National  Library  of  Medicine  was  sent  to  NLM's  Resource 
Grants  grantees  slating.  "The  express  purpose  of  this  memorandum  is  to  inform 
you  i hat  «rn tit  funds  from  the  National  Library  of  Medicine  must  not  be  used 
for  royalty  payments  to  publishers  without  prior  approval  from  the  National 
Library  of  Medicine."  O'hls  memo  did  not  come  to  the  attention  of  Williams 
&  Wiikius  until  someiime  after  our  plan  was  formally  ainiounecd  in  .Line  luTJ.) 

Fulbpago  ads  IK\.  :$>,  again  stressing  that  we  were  developing  a  simple, 
Workable  licensing  plan,  were  purchased  for  the  follow  ing  journals :  "bulletin  of 
the  Medieal  Library  Assnrjai b»u*'  April  \!>72  issuer  "Colle/re  and  Research  Li- 
braries" April  1!>7l!  issue:  "Library  Journal"  April  ir>,  107-2  issue;  and  "American 
Libraries"  May  issue. 

In  June  11*71',  i\  letter  wns  sent  to  our  .institutional  customer*  formally  an- 
nouncing and  describing  our  licensing  plan  (  Ex.  1)  as  follows: 

L  Ucginniug  lut:*,  W\W  journals  would  carry  an  institutional  rate,  ranging 
$1  $10  higher  t  ban  tlie  individual  suhserlplion  rate, 

2.  The  insfinujonni  rate  would  tarry  with  it  an  automatic  license  to  make 
single  copy  photocoph-s  for  patrons  in  the  regular  course  of  library  operations, 

.'i.  Tins  inM ilutional  rate  wonbl  cover  the  making  of. single  copy  idiot oerplos 
for  the  life  of  tlie  volume  and  would  pe  rmit  photocopies  to  be  made  from  all 
previously  published  volumes  at  no  additional  charge.  Xo  additional  payments 
or  record  keeping  would  he  Involved, 

4.  Multiple  copies  could  he  made  upon  remittance  of  r>e  per  page  per  copy, 
but  permission  was  no/  granted  for  copies  made*  for  hiferlibrnry  loan  use. 

5,  institutions  would  ho  entitled  to  a  refund  of  the  license  portion  of  the 
subscription  rate  if  no  copying  of  tlie  journal  took  plate. 

On  June  *J.'i,  IU72  a  personal  letter  was  sent  to  each  Director  of  the  It  Regional 
Medical  Libraries  (K*.  5i  dismissing  the  institutional  rate  and  announcing  our 
Inh  nM-::  M--v—  IM-r-iri-s.  which  vrcre  Mi  up  far  the.  purple  of  provid- 
ing interlibiv.r.v  loan  copies,  at  the  rate  of      per  page  per  copy. 
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W&W  Journals  would  carry  iitt  lust  It  uIIhiihI  rate,  1  lie  difference  between  the 
individual  subscription  rate  and  the  lnslliutlomd  rate  would  constitute  t tie 
license  fee.  The  foe  would  he  based  on  liie  number  of  Uxt  pages  published  in 
the  Journal  Jn  1i»7^,  the  susceptibility  nf  the  Journal  to  be  photocopied  < based 
oh  our  oxjutIciicc  with  reprint  request**  multiplied  by  a  ratio  no  higher  than 
60  per  jmge.  ( r'lvo  reals  per  pugc  i>  our  average  price  i*er  page  for  ali  printed 
copies  of  nil  our  journal)  As  a  result  of  icsiiitf  t  lil^.  formula  and  our  desire  not 
to  plait!  too  groat  an  economic  harden  upon  the  library  whoso  practice  Is  not 
to  pusd  costs  on  to  patrons,  the  average  increase  if i  subscription  prices  to  In- 
stitutions was  $3.05.  In  all  cases  the  photocopy  fees  averaged  loss  than  one  cent 
per  text  page  published  In  11)72.  Jiowovor  (tie  actual  license  was  to  he  effective 
for  photocopying  materials  from  Volume  I  through  the  1073  volume  of  the 
JoucnaU.  This!  amounts  to  thousands  of  pages  for  vaeh  Journal,  thus  making 
the  average  photocopying  price  per  pugo  eXhnnrdlnarlly  minimal. 

The  license  fee  would  apply  to  single  copy  photocopying  mily,  ns  librarians 
seemed  to  concede  that  I  hey  do  not  permit  multiple  copies.  However,  to  facilitate 
dissemination  where  multiple  copies  were  needed,  the  library  was  permitted  to 
do  sn  upon  remittance  of  5C  i>or  page  per  copy. 

The  resulting  Institutional  license  fee  was  too  minimal  to  cover  income  losses  In 
cases  of  the  interlihrnry  loan  system,  which  absolutely  replaces  library  sub* 
serlptlons.  To  chaw  a  tlatr  rate  for  every  library,  great  and  small,  sender  or 
receiver  of  tuterllbrary  loan  copies,  would  be  Inequitable.  Since  the  Interlihrnry 
loan  system  already  provided  for  the  administration  of  enumerating  Individual 
articles,  It  seemed  reasonable  that  these  "lending  or  sending"  libraries  could 
more  equitably  be  licensed  on  a  pay  as  you  go  bash-. 

Oji  July  31,  1072,  Dr.  Martin  Cummlngs,  Director  of  the  Xl-M  replied  to  our 
licensing  pJnn  (Ex.  0)  with  the  following:  "It  Is  our  position  that  we  would  ac- 
cede to  a  rise  in  price  based  on  mi  institutional  rate  which  would  bo  applied 
•to  all  libraries,  great  and  srunll\  but  could  not  accept  the  implication  that  a 
license  for  photocopying  is  necessary.  We  would  be  pleaded  to  renew  our  Mile 
scriptlons  at  the  individual  rate,  or  at  an  Institutional  rate  which  does  not 
include  a  license  for  photocopying.  If  yen  Insist  utsm  tying  the  renewal  of  our 
subscriptions  to  payment  of  a  license  fee,  however  we  shall  have  no  option 
other  than  to  let  them  lapse," 

This  statement  from  Dr.  Cummlngs,  his  similar  statement  of  July  31,  1072 
(Ex.  7),  along  with  published  statements  by  t ho  American  Library  Association, 
Tho  Special  Libraries  Association,  and  the  Medical  Libraries  Association  (Ex. 
S)  In  response  to  our  licensing  plan,  brought  forth  a  deluge  of  tetter*  from 
librarians  threatening  a  boycott  of  W&W  journals  on  the  basts  that  a  license  for 
photocopy  was  not  necessary, 


Because  such  n  boycott  would  nffect  both  The  Williams  &  Wilkin*  Co.  as  well 
as  the  professional  societies  of  which  we  publish  not  only  In  subscription  Income 
but  also  in  the  Indication  by  the  National  Library  of  Medicine  that  it  would  ex* 
elude  our  journals  from  listing  In  Index  Mcdtcus  (Ex.  0),  we  had  no  alternative 
but  to  accept  the  position  advocated  by  the  NL>L 

On  October  2,  1072  we  again  sent  letters  (Ex.  10)  to  all  of  our  customers  and 
friends  describing  our  new  position  as  follows:  "In  order  to  allow  the  NLM 
and  all  libraries  to  subscribe  to  W&W  journals  at  Increased  rates  and  include 
them  in  Index  Medleus,  we  now  accept  the  NIH-XLM  position.  Our  new  institu- 
tional rates  which  we  shall  continue  to  request  shall  have  00  connection  what- 
ever with  a  license  to  photocopy,  Implied  or  otherwise.  In  short,  libraries  may 
continue  to  supply  their  users  with  royalty  free  sfngle-copy  reproductions  of 
W&W  journal  articles  as  they  have  done  to  the  past.  As  stated  many  times,  we 
have'no  desire  to  obstruct  the  dissemination  of  scientific  information  between 
library  and  scholar,  which  would  certainly  bo  the  result  of  cancellation  of  sub* 
scriptlons.  Further,  in  the  same  spirtt  wo  are,  again  without  prejudice,  with* 
drawing  our  proposal  for  the  five-cents-per-page  interllbrary  Joan  fee  until  the 
api>ea1  of  our  case  Is  heard  " 

A  letter  of  similar  content  (Ex.  11)  was  again  mailed  to  all  libraries  on  Janu- 
ary 11,  1073. 

We  stand  ready  and  willing  to  reinstate  the  license  to  photocopy  as  a  part 
of  (he  institutional  subscription  price  as  and  when  Commissioner  Davis'  opinion 
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is  eonlirmed  \u  the  appeal  of  our  ease  More  Iho  Cotirt  of  Claims.  Further- 
more,  we  huvo  developed  u  similar  lytic-  plan  to  deal  with  the  problems  eon- 
heeled  with  tin*  Interllbrary  I/inu  procedures.  The  salient  points  of  this  plan 
are  den-rlbed  in  our  letter  of  April  .HO,  1D7H  to  1>l\  Alartln  dimming*  (lOx,  1*J). 
TliN  Implementation  of  the  lntorlibrnry  J<onu  plan  also  invnlts  the  outcome  of 
onrliiw.Milt  in  the  Court  ofChihns. 

smiLvikm,  vnook'  of  m  auk h?k  loss 

Although  common  sense  would  tell  one  that  the  making  of  photocopies  of 
millions  of  pages  of  articles  tip|  tearing  in  Keientllio  periodicals-  would  have  an 
adverse  efftvt  on  the  .sale  of  subscriptions,  It  has  la-en  dilllcull  In  the  past  to 
statistically  prove  tikis  contention.  However,  lihrury  subscriptions  to  Williams  & 
Wlikins  Journals  for  the  past  three  years  now  show  beyond  a  reasonahle  doubt 
thai  the  lnterlihrary  Loan  procedure  Is  damaging  our  market. 

In  ittTl  we  had  'Jt.'JIT  I  it  in  i  y  subscriptions  lo  our  Journals;  In  U>7:.\ 
and  as  of  July  1.  UtVA.  LV<;!t>*. 

As  the  figures  indicate,  there  was  tittle  library  circulation  growth  In  72  com- 
pared  to  '7L  and  tin-  eurrenl  7U  (Inures  Indleute  our  circulation  will  actually 
decrease  hy  abnul  uno  subscriptions  among  libraries. 

Several  reasons  could  ho  offered  to  explain  Hie  decrease.  The  number  of 
scieniHh-  Journal*  continues  to  grow,  while  publishers  are  charging  ever-lncreas* 
lii's'  suhsi-rlption  rates,  obviously,  if  library  budgets  cannot  Increase  proportion- 
ately, M»iae  Journals  m us t  he  cut  from  their  lists,  Certainty,  librarians  must  bo 
more  concerned  today  about  the  ipiallty  of  Journals  I  hoy  are  purchasing  than 
ever  before, 

At  the  same  time,  however,  the  number  of  different  libraries  purchasing 
journal*  N  increasing  mainly  due  to  (ho  com  Inning  emergence  of  Ihe  Community 
Hospital  Library,  but  libraries  are  purchasing  smaller  numbers  of  Journals, 
certainly  of  Journals  published  by  Williams  &  Wlikins.  In  li>7;*  we  had  about 
;ti)0  more  libiarhs  (o.sno  total)  purchasing  our  Journals  than  In  1!>T1  hut  as 
the  figures  iudieate,  fewer  Journals  are  being  imrehased  among  the  total 
libraries. 

Considering  Ihe  relative  finality  of  W&W  journals,  the  above  indicates  that 
the  lulerMbraty  Loan  Program  is  working.1  hut  not  in  the  best  Interests  of 
Williams  \  VVilktus  library  circulation.  We  recently  surveyed  a  random  sampling 
of  librarians  who  had  cancelled  their  subscriptions  and  asked  how  they  intended 
to  M'rvieo  patron*  who  might  want  to  use  ihe  cancelled  journal.  Invariably, 
the  replay  \vih,  -by  means  of  interllbrary  loan,"  which  moans  one  library 
supplying  another  with  a  photocopy.  If  this  trend  continues.  \vc  could  expert- 
em  e  a  o<ir<  det  na<e  in  library  circulation  over  the  next  live  years  while  the 
number  of  different  libraries  .served  through  tlds  well-planned  And  funded 
lnterlihrary  loan  network  will  continue  to  Increase. 

There  may  In-  :m  valid  argument  that  the  above  Is  not  in  the  best  Interests 
of  The  national  library  erouomy,  hut  It  is  evident  that  in  order  to  survive,  the 
scientific  jmirimU  must  reeelve  additional  income  from  the  libraries  engaged  in 
supplying  lnterlihrary  loans. 

tuber  inures  whbh  wv  might  steht  fail  to  show  ttie  same  precise  cause  and 
cft'eH  relationship  as  is  shown  by  reduction  In  library  subscriptions.  Pur  example, 
we  believe  rhi.t  |ji'V».ijis  who  li\e  In  ihe  Culled  States  and  who  do  not  receive 
a  journal  as  a  pari  of  their  membership  in  a  sceintlnV  society  arc  the  ones 
iuo*r  likely  lo  photocopy  rather  lima  become  or  to  remain  subscribers  to  the 
journal.  This  belief  is  borne  out  by  the  fact  that  l Ids  class  of  .subscribers  has 
actually  decreased  in  ls»7U  as  compared  to  IU7*J  with  11  of  Ihe  journals  which 
we  publish  and  thl<  debate  the  fad  I  fiat  we  liave  greatly  increased  our  promo- 
tional efforts.  lhue\M\  on  the  other  hand.  15  of  our  journals  have  responded 
to  our  infeiiMileU  promotion  <md  in  Ihese  instances  ihe  number  of  domestic 
U'»n  member  Mih>eribers  has  Inero.iMd. 

The  fn!|o\vim:  elipphe:  from  the  July  L'O.  lUTo  issue  of  s<  o  an  [joints  out  the 
ecotmmii-  pressure  to  plmtoeopy  ml  her  than  to  subscribe, 

TIIK  VR1CK  OK  BOOKS 

The  4jrieo  of  scholarly  books  has  increased  drastically  in  recent  years.  The 
hooks  reviewed  in  .sV/Ynre  as  of  1  June  cost  o.O,  5.o\  (J.3,  7.L\  7,7,  S.8,  S.O,  and  an 


1  Tor  ft  drsoriptlotL  of  lntpiliitrary  I^nti.s  for  Hospital  Libraries  kgp  Chni>.  15  of 
Library  Pno-Uci'  in  f tnspltnls —  A  Pn<lo  fjiibTn,  nlitcd  by  Harold  lUooimiulst,  ah  The 
Pri-ss  i»f  \Vi-Htt*rn  K<»<itv»»  f 'ulrorslty,  197'J. 
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(riciiiHMe  J 1 .0  cents  per  page.  As  {)h'co4  at  copying  has  dropped  In  recent  years, 
one  c  in  copy  a  hook  at  ft  cents  a  pag**  in  im»t  libraries  on  ptibllc*  coplcrn  and,  by 
eopjing  two  pages  at  a  tlfuet  reduce  the  cost  to  cents  per  page.  Of  course,  thl$ 
is  mi  lufringcu ml  of  the  copyright  liur ,  nt  today's  prices,  a  practice  that  Will 
become  Increasingly  ^onnnon.  Hook  publishers  appear  to  be  urgently  In  need 
of  technological  advances  that  will  cut  the  east  <>f  production, 

D.wni  TiKflTK.B, 

hrlojy  Prugrnm,  Sfnvkton  Stnte  CoUrtfC.  /'omomi,         NcfcHCC,  Vol.  JSI. 

Wo  fear  that  no  technological  advances  can  cut  tliv  cost  of  production  suffl« 
otentty  to  make  up  for  (be  fact  that  the  photocopy  at  (indent  hears  no  part  of 
t)k»  editorial  and  composition  costs  which  are  Incurred  before  a  single  copy  can 
be  reproduced. 

Xcio  Trtfiaofofllcol  IV*  n/  C'flMjrft/Mrd  WorK*" 

1  *  tit  i  T  th»  last  decade,  the  %vist  ■majority  of  library  resources  wore  in  printed 
form.  Library  procedures  were  accomplished  u<ing  paper  products,  Willi  un  occa- 
sional nsslst  from  the  telephone.  The  recent  proliferation  of  new  media  for 
paeVaKeN  of  Information  has  been  surpassul  only  by  the  rapid  birth  and  growth 
of  technologists  concerned  with  transmission,  description,  UloJitl  Ilea  lion  ami 
retrieval  of  these  Information  packages. 

Libraries  are  Involved  In  every  phase  of  Information  processing  from  Identifi- 
cation and  ordering  through  retrieval  and  dissemination. 

Kvamplcs  of  some  current  aiul  fuluro  library-usable  technologies: 

f.  Fac$hnlle  Transmission 

facsimile  transmission  devices  can  rapidly  transmit  exact  copies  of  Informa- 
tion over  long  distance  network  transmission  points.  Wtdle  tbe  systems  currently 
on  tlie  market  are  costly  and  nut  unite  compatible  to  one  another,  It  is  reasonable 
to  bellow  that  problems  will  be  overcome  in  the  future  and  could  provide  a  work* 
ho?  system  for  the  rapid  transmission  of  materials  from  one  library  to  another. 

Satellite* 

NASA  and  HKW  are  Jointly  exploring  tbe  uso  of  experimental  satellites  for 
tbe  exchange  of  information;  one  of  the  tests  will  involve  the  exchange  of  Inter- 
library  loon  materials. 

3>  VUtco  Teh  phones 

Video  telephones  which  display  pictures  from  one  telephone  to  another  arc 
presently  in  operation.  Certainly  future  technological  improvements  will  bring 
about  decreased  operational  costs  ami  bard  copy  reproductions  of  video  displays. 

We  believe  that  these  few  examples  of  new  technologies  iu  Information  dis- 
semination should  bo  Ibe  subject  malter  of  atw)y  for  tbe  National  1  mi  mission 
on  .W\v  Technological  Cses  of  Copyriuhted  Works  proposed  in  Title  II  of  S.  HM, 

We  are  iu  fuvor  of  Itill  S.  WU  as  submitted,  with  some  amendments  for  the 
soke  of  clarity.  We  are  opposed  to  any  legislative  history  which  appears  to 
om^truo  fair  use  so  as  to  penult  ttni  photocopying  of  single  copies  of  entire &rtl* 
clcs  without  compensation  because  fair  u<e  is  a  Judicial  doc! Hue  and  Its  con- 
struction is  best  teff  to  Ihe  flexibility  of  the  Courts.  As  for  guidance,  the  ultimate 
deeMou  in  Witlitnus  d  Wilkin*  v.  l\,S\  will  atd  in  pointing  the  way  in  this  nrea. 

Tl  t  K  W 1 1 MA  M  fi  &  W I  T.K  1 N  A  (\>„ 

Haiti  more,  Md, 

EXHIBIT  l 

To  Ocu  Puiy.Mts  ami  rcstoMi.ns:  On  February  10,  UCf  j  n  Commissioner  of  tbe 
I'liitcd  N  rules  Court  of  Claims  issued  an  opinion  siMniuing  f,,Ji*  chilrn  for  copy- 
right infringement  resulting  from  t lie  unauthorized  reproduction  of  our  copy. 
rights]  materials  ««  photocopying  machines  in  certain  tiovernment  libraries 
The  ''iiinniissiojicr  held  that  we  are  entitled  to  "reasonable  and  entire  compensa- 
tion." We  have  prepared  a  digest  of  the  Commissioner's  opinion,  a  copy  of  which 

la-^'-Vi  "AdranrM  Teclointnffn^/Mbrflrn'fi"  taibHfhfl  by  K»nrUu1g»)   Industries,  Inc. 

*  AN<»  si  r  Chap.  I*  Hrnlth  R<:l«mrf»x  Infnrmni|n«  IK^rrlr*vnl  St^fnis  TJhninr  Practice  In 
It'^sUiit  -  A  It;i<lo  Oul'lo  Kijltfd  by  ibirnld  hloonvpitst,  ct  ul,  the  Pre**  of  Case  Western, 
Kev-rrc  Cnkv.  rslty,  l'JT2, 
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U  enclosed  wit  b  th\s  lot  tor.  Wo  believe.  Unit  you  who  are  deeply  concerned  with 
tlie  health  of  M'iouliJIe  Journal*  wfH  read  this  with  interest, 

Although  the  Uovommont  iloos  have  a  right  to  curry  Uu»  proceeding*  further, 
tt  In,  of  course,  our  hope  that  this  will  mark  tho  end  to  four  years  of  litigation 
to  establish  the  right  of  medical  Journals  to  remain  viable  no  that  they  u light 
continue  to  serve  the  svlenlltlo  community, 

Commissioner  liavis'  statement,  'I  he  pluEuifiT  does  riot  seek  to  enjoin  any 
photocopying  of  Its  Journals"  should  mice  ;iii<1  forever  nlhiy  the  fears  of  libraries 
and  their  patrons  that  our  suit  wits  aimed  nt  the  curtailment  of  photocopying 
(see  \k  ti  of  1  tie  Koport  of  the  Commissioner) , 

Another  concern  of  the  libraries  has  boon  that  a  complicated  and  costly  system 
of  record  keeping  would  be  required  tt)  handle  the  pa>tucut  of  royalties  to  copy* 
right  owners.  Nothing  could  ho  further  from  tho  truth.  Wo  have  developed  n  s!m« 
pie  and  workable  plan  whereby  libraries  would  be  thermit  led  to  make  single 
photocopies  u|»ui  payment  of  u  rou>o:iah!o  annual  license  fee,  No  record  keeping 
or  accounting  nmihl  he  involved,  At  r1u»  same  Mme  the  plan  recognizes  Mutt  tho 
cost  of  publication  sboidd  be  spread  in  a  fair  manner  anion  jit  the  users  of  medical 
and  sch'iititfu  publications,  including  photocopiers,  to  avoid  even  higher  anbserip* 
tloti  costs. 

We  hope  that  (?ovemment  libraries  ns  well  as  other  public  and  private  Institu- 
tions will  work  with  us  toward  a  solution  whkh  gives  proper  balance  to  tho 
public  right  to  the  ilow  of  *olonUtlc  Information  and  the  need  of  the  author  or 
publisher  to  compensation  for  having  made  the  information  available. 

Wo  welcome  comments  or  questions  fro/n  our  many  friends  In  the  sclent iltc 
world  In  reference  to  this  matter  which  is  of  such  vital  imporlance  to  us  all. 
Most  sincerely i 

WlM.MM  M.  I'ASSANO, 

Vhuh'tiunt  of  the  Hoard, 


ExniutT  2 

1)1  OA (1TM  ENT  OF  llEAI/r  M+  KoTCATtOV,  AND  AVKf.FAftE,  ' 

National  lNsniim;$  ok  IIkai/hi, 

J farv h  7,  ton. 

To  :  Hesonroe  grants  grantees. 

r'tvin:  .\s>'oehtte  director  for  extramural  pm^rams,  NI,M. 
Subject :  I'ayrueut  of  royciltiYs  to  publishers. 

1.  On  February  10,  1072*  a  Commissioner  of  the  United  States  Court  of  Claims 
recommended  to  that  Court  that  the  plaint UX  in  the  case  of  *he  William*  & 
U'llklns  Company  v.  the  United  States  is  entitled  to  recover  reasonable  com- 
pensation for  infringement  of  copyright.  The  Williams  &  Wllklns  Company 
publishes  t\7  medical  journals  and  has  sued  the  United  States  Government  alleging 
thnt  tho  ,\a/;onai  ri/rare  of  Medicine  has  infringed  the  copyright  that 
Williams  &  Wilklns  holds  on  four  of  those  Journals,  namely  Mali  vino.  Journal  of 
imnitn)rf)t,tfit,  f}i\*\rovntcrt>lo<}}i  atid  VhnrmncoUnjica}  Review*,  The  alleged  copy- 
right infringement  Is  said  to  have  resulted  from  the  practice  of  the  National 
Library  of  Medicine  in  supplying  photocopies  of  articles  from  those  journals. 

**.  The  recommendation  of  tho  Commissioner  wilt  now  bo  considered  by  tho 
full  court  of  i Maims  and  hi  all  probability  will  ultimately  be  carried  to  the 
United  states  supreme  Court.  Accordingly,  a  final  decision  will  not  he  forth* 
coming  for  some  time, 

:*,.  The  Williams  &  WilkJns  Company,  following  tho  recommendation  of  the 
Commissioner  of  the  United  States  Court  of  Claims  has  approached  several 
libraries  requesting  royally  payments  from  the  libraries  for  the  right  to  photo- 
copy articles  from  tho  Journals,  Conceivably ,  other  publishers  may  do  the  same. 

4.  Tho  expressed  purpose  of  this  memorandum  Is  to  Inform  you  that  grant  funds 
from  the  National  Library  of  Medicine  must  not  ho  used  for  royalty  payments  to 
publisher*  without  prior  approval  from  the  National  Library  of  >redleine.  This 
matter  Is  now  under  intensive  study  at  various  levels  and  will  be  considered  by 
tho  Xarforrai  TAhrnry  of  Medicine's  Hoard  of  Regent*  on  March  2S,  1072.  You 
will  be  kept  Informed  concerning  this  matter  but  until  further  notice,  you  are 
not  authorized  to  utilize  grant  funds  for  payment  of  royalties  to  any  publishers. 

L.  It.  fiAXOLBY,  Ph.  D., 
Associate  Director  for  Extramural  Programs. 
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EXHIBIT  8 

The  Williams  if  Wilkin*  Company  v.  The  United  State* 
A  Statement  of  Fact  and  Faith 

We,  as  n  lending  publisher  of  medical  books  and  journals,  are  dedicated  to 
the  concept  of  the  proper  dissemination  of  medical  knowledge. 

In  llkis  we  lUcd  suit  against  the  United  States  Government  for  infringement 
of  certain  copyrights  in  medical  journals  resulting  from  the  unauthorised  repro* 
Unction  of  our  copyrighted  material*!  by  photocopying  equipment.  In  the  Hcport 
of  the  Commissioner  to  the  Court  of  Claims  (February  10th,  1072),  the  following 
fact*  a  re  reported: 

(/)  Article  1  of  the  copyright  statute  says  that  the  copyright  oxcixer  ut  .  ♦ 
shall  have  the  vjv\n*he  ritiht:  [a\  to  print,  reprint,  publish,  ropy  and  vend  tho 
Copyrighted  work ,n 

(£)  hJach  arlielc  in  a  journal  is  protected  from  infringement  to  the  same 
extent  a*  the  entire  journal  issue. 

(.?)  The  Williams  if  Wiltiinn  Company  t*  entitled  \a  reaver  reasonable  and 
entire  compensation  for  infringement  of  copyright. 

These  are  the  facts  of  the  court  case,  hut  the  implications  inav  well  bo  can? ing 
grave  concern  to  librarians  and  the  users  of  libraries.  Let  us  make  onr  position 
clear.  We  are  by  no  means  going  to  halt  the  proper  dissemination  of  medical 
knowledge;  our  Ideals  now  are  the  same  as  formerly— to  serve  the  medical  and 
science  communities  to  the  best  of  our  abilities. 

There  will  he  no  halt  to  the  photocopying  of  material,  as  such  a  butt  would 
Indeed  he  harmful  to  the  dissemination  of  knowledge.  Neither  will  there  be  an 
unmanageable,  unwieldy  and  costly  system  of  record-keeping  of  photocopied 
materials  as  such  a  system  would  ho  detrimental  to  the  library  profession, 

Instead,  we  have  worked  out  a  simple  plan  bawd  cm  the  Idea  of  a  reasonable 
annual  Hrense  fee  for  tho  right  of  copying  onr  materials.  In  fids  wav,  the 
librarian  will  be  licensed  to  photocopy  copyrighted  materials  without  infringing 
copyright  law,  and  the  publisher  will  he  recompensed  for  the  use  of  his  materials. 

We  an*  hopeful  that  this  statement  will  allay  any  fears  which  librarians  or 
library  users  may  be  harboring,  We  welcome  your  comments  and  questions,  and 
conclude  by  assuring  you  of  our  good  faith  and  commitment  to  the  medical 
communities  and  the  library  profession. 

The  Williams  &  Wjlkins  Co., 

ItalUmorCt  Md. 


kx inner  i 

A  Statrmknt  to  Librarians  From  the  Wh.mamf.  &  Warns  s  Co, 

The  Willnms  &  Wilklns  Comjrfiny  has  always  charged  the  same  subscription 
price  to  libraries  that  it  charges  to  Individuals  despite  the  fact  that  for  many 
years  it  has  been  customary  for  publishers  to  charge  institutional  subscribers  to 
Journals  a  higher  subscription  rate  than  that  paid  by  individual  subscribers.  The 
concept  of  social  Institutional  rates  evolved  from  the  idea  that  the  copy  of  a 
Journal  owned  by  a  library  or  other  institution  serves  many  more  readers  than 
does  the  copy  owned  by  nn  individual,  in  light  of  this,  the  higher  rate  Is  charged 
to  spread  fairly  the  ever-increasing  costs  of  publication  among  all  those  who  use 
the  journal  and  to  eoiujwnents  for  jiossible  loss  of  individual  subscription  revenue. 
If  uncompen sated,  this  loss,  is  suffered  not  only  by  the  publisher,  but  by  those 
professional  societies  dependent  on  Income  from  their  journals. 

Another  aspect  of  multiple  use  is  the  photocopying  of  material  contained  In  a 
Journal  and  its  subsequent  distribution  to  library  users.  By  allowing  the  use  of 
photocopying  equipment,  librarians  effect  increased  use  and  readership  of  the 
Journal.  Tho  journal  paid  for  by  one  Instlhitlonal  subscription  is  thus,  through 
photocopying  and  multiple  exposure,  used  far  more  than  the  journal  paid  for  by 
an  Individual. 

We  have  always  felt  that  photocopying  without  the  consent  of  the  copyright 
owner  was  against  the  law.  This  view  has  not  been  confirmed  in  the  first  case 
ever  brought  on  the  issue,  a  suit  filed  against  the  United  States  Government  bv 
The  William*  &  Wilklns  Company, 
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The  suit  was  commenced  In  UH18  us  a  test  case  and  has  led  to  a  32  page*  opinion 
handed  down  by  Court  of  Claims  Commissioner  Janioa  F.  Davis  on  February 
10,  11)72.  The  opinion  held  that  we  are  entitled  to  "reasonable,  and  entire  coiniwn* 
nation"  for  Hhrary  photocopying  of  uur  Journal  articles, 

Heginning  with  li>73  volumes,  we  have  Institutional  subscription  rates  which 
provide  for  nn  automatic  license  to  make  slnslo-eopy  photocopies  of  articles  from 
our  Journals  for  your  patrons  tn  the  regular  course  of  library  operations  on  your 
premises,  but  does  not  inchulo  the  making  of  photocopies  for  other  Institutions 
or  for  fulfilling  iulerllbrary  loans.  There  is  no  time  limit  on  the  exercise  of  this 
right  atul  single-copy  protocoples  may  bo  made  throughout  the  life  of  the  journal 
volume,  The  Institutional  rates  are  minimal  increases  of  31  to  $10  per  Journal. 
Nondditlonal  payments  or  any  recordkeeping  procedures  will  be  required.  These 
rights  are  simply  and  automatically  secured  by  payment  of  this  Institutional  rate, 
SlngU1  copy  photocopies  may  also  be  made  from  volumes  published  prior  to  1973 
at  no  charge.  Multiple  copies  of  a  single  article  may  be  made  upon  remittance  of 
&t  per  page  per  copy  made  to  the  publisher, 

A  Journal  exists  V*  provide  widespread  and  quick  dissemination  of  informa- 
tion; its  value  is  to  those  who  subscribe  to  It  or  use  Us  information.  Sub- 
scriptions are  the  very  life  blood  of  a  Journal,  but  when  user*  do  not 
contribute  in  any  way  to  Its  sustenance,  the  very  existence  of  the  Journal  Is 
Jeopardized,  In  our  view,  It  would  not  be  unreasonable  for  libraries  to  pass  on  to 
their  patrons  who  request  photocopies,  a  few  cents  to  recover  the  Increase  in  sub- 
scription rates,  Just  as  many  do  to  cover  charges  made  by  equipment  manu- 
facturers. 

Beginning  with  the  January  issue  of  each  of  our  Journals,  there  will  be  an 
Instruction  for  Photocopying  which  advises  individuals  to  patronize  their 
libraries  in  obtaining  photocopies. 

As  lias  been  documented  many  times,  Williams  &  WilHlns  has  no  desire  to  cur- 
tail photocopying.  We  prefer  to  permit  libraries  to  continue  llielr  practices  while 
at  the  same  time  Ins  a  ring  that  the  costs  of  publishing  Journals  bo  spread  equi- 
tably among  all  users. 

The  proper  dissemination  of  sclent  I  lie  knowledge  Is  an  Ideal  to  which  we, 
as  publishers,  have  always  been  dedicated.  We  continue  tn  our  dedication  to 
that  Ideal,  and  are  eonthlenf  that  our  solution  Is  t'n ir,  reasonable  and  workable. 

You  will  automatically  he  hilled  for  the  new  subscription  rate  for  1JW  volumes 
via  your  usual  method  of  ordering  (either  through  your  agent  or  direct  from 
us>.  In  the  unlikely  event  that  no  photocopies  will  be  made  of  any  articles  In 
one  or  more  or  our  Journals  to  which  you  subscribe  and  you  are  in  a  position 
to  assure  us  of  this  fact,  you  may  apply  for  a  refund  for  that  portion  of  the 
institution  rate  which  covers  the  license  to  photocopy.  He  sure  to  make  such 
application  directly  to  The  Williams  &  Wilkius  Company  and  not  through  your 
agent  and  then  only  after  you  have  entered  your  institutional  subscription. 
Von  should  recognize,  however,  that  a  license  such  as  that  In  the  Institutional 
sub-crlptlon  rate  is  n  legal  requirement  In  order  for  you  to  make  photocopies. 

We  are  most  willing  to  communicate  directly  wlih  our  customers.  Any  in- 
quiries may  be  directed  tn  Mrs.  Andrea  Alhroebr,  301- -727-2870  (collect). 
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Jpnk  2'X  tu72. 

I>r.  Martin  <vmminos. 

Director*  S'titifmul  Library  of  .Iferliristr,  Mhl-Atltnttir  Urtfthnat  !/*v/>7  Mhrttfy, 
firthrtilrt.  M<t. 

Dkar  lot,  Cr\i\rtx<;s:  The  Williams  &  Wllklus  Company  pun1M:cs  :\<  selentitle 
journals  containing  approximately  *„\UU0  articles,  >or/  of  which  will  apnear 
In  journal*  we  publish  for  societies  as  their  official  publications,  Wt  earnings 
fr<«m  these  journals  are  shnrcd  \v}(h  the  sn<  iefles.  The  societies'  share  is  gen- 
erally o*0r£  (sometimes  greater  1  and  It  is  usually  used  by  them  to  defray  the 
co^f  of  editing. 

In  the  main  our  journals  are  supported  by  their  users,  OKf  of  the  journal's 
Income  comes  from  subscribers,  2Sf/r  from  advertiser  support.  WjT,'f  from  the 
sale  of  reprints  and  H\?>efi  from  the  sale  of  back  ls>ues.  Since  reprography  is 
another  form  of  use.  we  continue  to  reiterate  "use  all  yon  like,  but  pay  for 
what  you  use."  Thus,  n<*  reprography  inevitably  crows  rand  we  think  it  should), 
this  form  of  use  should  pay  its  fair  share  to  help  keep  the  loan  <1  periodical 
afloat.  Certainly,  without  them  many  publishers  and  librarians  nHUe  would  have 
lesser  reasons  for  being. 
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Vh><  bediming  with  tin*  Y,)T<\  volumes,  each  of  our  journals  \;\\\  be  offered  to 
our  library  .vuhsinheis  at  iii*Lltulhiiuil  rales  which  will  averse  per  volume 
hUher  I the  rut«>  to  Individuals,  tfurh  an  amount  is  well  hihm  tin*  Insti- 
tutional mips  offend  by  many  other  publishers  with  no  attending  hemUils  ami 
certainly  well  below  s*uue  erroneous  forecasts*  This  modest  Increase  carries 
uhh  if  an  automatic  Ihenn*  which  allows  the  library  to  make  single eopy  photo- 
copies 4if  articles  from  our  journals  for  thVlr  littli vl ilital  |»;if r«>ns  In  t f>«4  regular 
tvnr>o  ct'iibiur>  operation  nn  t lu*  premises.  The  Institutional  rah*  applies  to  all 
IP^'urle*.  ^real  ami  small,  but  It  doe*  not  Include  Ihc  1 1 1 : t k 1 1 1 ^  of  photocopies 
fi  i'  oUu'i'  hiNHtntiwK  rommerchil  or  noncommercial  organisation*,  or  fulfilling 
Imerllhrnry  b»nJK  Jo  the  IdIcivs!  »f  maintaining  the  principle  Unit  scientific 
journals  wilt  he  .supported  by  those  who  use  them,  St  Would  sunn  reasonable  for 
lihrnrles  to  Increase  Hunt*  photocopying  chiiyo  t<»  their  patrons  by  a  few  pennies 
which  in  tin*  omrse  of  a  year  will  more  than  repay  flu*  added  cast  of  the  Insfb 

1ti>cUii<tiie  October  1.  lUTJ.  wo  will  Hecn*e  each  of  the  11  regional  HUmrlnfl 
engaged  Ui  tU(*  InlerUhrary  loan  program  tU  a  rate  of  n<*  per  paire  per  copy  for 
each  photocopy  «f  *m  teles  appearing  in  our  .hammls  supplied  to  other  libraries. 
Tu  connection  with  this  we  should  like  to  make  the  following  comments: 

1.  Althoimh  we  tii'Hovo  t tint  the  receipts  from  tnterllbrary  loan  payment* 
will  bo  less  thnn  Kr  of  the  jourimls*  total  Income  wo  nevertheless  look  upon 
thorn  ns  essential  to  the  lomMhue  health  of  the  journal.  We  can  Ylsnnllxe  the 
ultimate  ease  when  only  the  regional  libraries  wMI  s-uhserltK*  to  some  of  onr 
JouroaN  nut!  If  (hat  liirte  sho?iht  et>me,  the  ineomo  fr<*m  library  loan  photo* 
c<»)'i«-s  \\ ? t r  }^  vita!  to  tin'  journal*' support. 

A«  ehwnly  as  we  can  estimate  \vt^  *h>  not  expect  to  receive  more  tlmn  ?.*fH> 
per  year  p*kr  rc^Snnol  lihiary  »a\  I  ho  average.  Kvi-n  tlte  NM..M.  wilt  prohahly  t\nd 
Ha*  er>st  in  the  nnlvshhorhood  f»f  annually  which  is  the  cost  of  20  average 

Journal  suhs»*rlpti»>ns. 

X,  We  mnJei'staiu?  thnf  records  a  t  o  currontly  kf^pt  of  all  Interllhra ry  loan 
transjictlons  and  then  forc  r>idy  a  sl^lit  additional  efTi>rt  will  he  rrauirod  to 
neeotuit  for  payments  to  the  copyright  owner.  We  propose  mvh  payment s  bring 
made  ^end-annually. 

4.  We  tltittk  it  rcnsonnHo  for  regional  llhrarlen  to  ndd  5^  per  pn^re  to  the 
charge  which  we  understand  most  now  make  for  supplying  photocopies  on  Inter- 
llhrary  loans.  Not  only  wilt  fids  recover  to  tlte  library  the  payments  made  tr> 
U>*  hut  also  wlU  allow  the  real  users  of  the  journals  to  share  In  their  support. 

T>,  The  opinion  of  Commissioner  Davis  of  the  Court  of  Ohdms  !n  our  suit 
Against  the  Oov^Tinnent  Is  an  authoritative  jndlelal  Interpretation  of  the  Copy- 
right Act  as  it  applies  to  library  photocopying  ntnl  will  remain  so  unless  or 
until  ft  tnsy  he  altered  cm  appeal. 

This  letter  is  bolner  sent  to  rach  of  the  regional  lihrnrtes  well  In  advance  of 
our  normal  Mlllng  time  so  that  everyone  uUl  have  time  to  digest  and  discuss 
onr  plan.  We.  of  course,  welcome  the  opportunity  to  discuss  nny  aspect  of  this 
plan  with  you.  We  hope  that  by  the  roasoimMe  nature  of  our  position  yon  will 
aeivpt  our  eoutlnued  atTi.nnatlnn  that  we  are  not  adversaries  hut  rather  con* 
eerned  pnbtie  who  look  upon  you  as  valued  customers  and  colleagues. 
Sincerely, 

Wif.UAM  M.  Pvsswo, 
Vhn trm o n  nf  the  li n 't rd , 


KXTHfUr  0 

DtTAirniKvr  of  Hkamii,  llnvt .\rtov,  ano  Wki.pahe, 

Pi'tu.u:  EIkai.tii  SKUVtrp, 
Xationai,  1%'sriTrrKS  of  Hkaitu, 

ttftAf-ffff*r,,l/ff.,  July  /^Ti. 

5fr.  Wtt.it  am  M,  Pass  a  so, 
ChoirMttn  of  fhr  ft*>ttr*U 
r/>e  Wiltfatii*    Wtlkhia  Co., 
B«1llM*e*\  Mil 

1>fak  Mtj.  Passaxo:  I  am  writing  In  response  to  your  letter  of  June  23,  In 
which  you  detail  the  imminent  imposition  of  institutional  snhseriptlou  rates 
t*euhminj:  with  10?:*  volumes,  which  rales  will  Include  payment  of  licencing  fees 
for  pltof o<'oj»vimr  for  Interlihrary  loan  purposes,  beginning  October  1»  1u72. 

In  eonieetion  %\ith  the  institutional  suhserlptlou  rate,  your  letter  indicate.^ 
that  the  new  rate  carries  with  it  an  automatic  license  for  making  single-copy 
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photocopies  for  Indivldnnl  potions  U\  Mm  regular  course  of  oporatWiUs  an  tho 
premises.  Your  recent  "Statement  to  Librarian*"  stales  thai  a  (torlhti  of  tho 
Institution  rati1  covers  this  license.  However,  you  have  suhsctiuetdly  Indicated 
to  us  that  tin*  of/or  price  difference  between  tin*  Institutional  rate  nu«l  the  indl* 
vhhuil  i-at*»  constitutes  payment  for  l his  Ihvnse,  It  Is  our  position  Mint  we  would 
ue«vde  to  a  lho  In  i«v tc<v  b;i-ed  on  uli  ItM It nt h»h;il  rati'  which  would  hi*  applied 
"to  ill)  llhrarhs,  gie:it  ami  small."  but  enuhl  tint  nnv|>l  the  Implication  that  a 
lhrh*e  inr  pltutf k'v»i>> lug  Is  necessary.  Wo  iiin^t*  therefore,  respectfully  decline 
lo  pay  r lu*  Institutional  rate  for  our  subscriptions*  at  least  during  I  he  pendency 
of  the  litigation  between  n>\  Wo  would  bo  pleased  to  renew  oar  subscriptions 
nt  the  individunl  rate,  or  at  an  Instil  ullonul  rati'  which  (tops  not  Include  n 
license  for  photocopying,  It*  yon  insist  upon  tying  I  ho  renewal  of  onr  suhsrvlp« 
tlon  to  the  payment  of  a  licensing  IVo,  however,  we  shall  have  no  option  other 
than  to  h  \  thorn  lapse. 

Von  siisr,  stnli1  >ou  plan  lo  charge  a  fee  of  5  fonts  per  page  for  each  photocopy 
made  for  purposes  of  lutcrllhnuy  tonus.  On  tin*  ndvlee  of  our  tounsol,  i  atn 
lli>lructlng  my  staff,  as  kvoll  as  the  KvjjIojLil  Medical  Libraries,  to  refuse  pay- 
ment of  s(jrti  a  fVo  based  on  our  position  in  tin*  case  before  tho  Court  of  Claims. 
Kuril  e«  .\e  believe  It  iimppiopi late  to  make  any  change  In  ncoutsltloii  atnl 
Jnterlibrary  lending  prioticos  until  thai  litigation  is  finally  adjudicated. 

With  re<pc-;  ;<)  llio  Kegional  Medical  Libraries,  our  Instructions  apply,  of 
emirso,  only  to  th«  >o  items  paid  for  with  contract  or  nt  funds  from  the  N'a- 
(lonal  Libra  rj  of  Medicine,  Although  wo  havo  Informed  them  of  the  notion  wo  are 
taking  with  regard  to  tin-  Inst I Mil i<>na!  subscription  ratos.  wo  would  not  presume 
to  advise  tlum  regarding  tho  position  to  ho  taken  hy  tholr  parent  institution 
for  sorvhvs  ( lio>  ('urn  Mi  on  tlioir  own  holm  If, 
Sincerely  yours, 


To  Unjimutl  M*  tlicat  fJhn.tr a  Diva  tors: 

A*  you  are  aware,  on  Kola-nary  til.  H>72.  Conunlssionor  ,latnos  K.  IVtvis  of  the 
U,S,  Ooiirt  of  Claim*  filed  u  •  Hoport  r»f  CoaimUsionor  to  tlio  Court"  on  t tie 
copyright  iufrtnK»-inoiit  suit  against  t tie  Foderat  Govorntnont  hy  tho  William  A 
AVilklns  Company.  This  preliminary  report  holds  that  tho  longstanding  photo- 
Copyiiig  prac  tices  of  NLM  and  the  XIII  hlhrary  are  In  violation  of  tho  journal 
puhlisher's  copyright*  Tlio  Commissioner's  Report  is  rmt  llnal  and  the  Justice 
J>eparttnent  has  filed  an  exroptimi  to  Mu-  Hi  port  with  the  Court  (>f  Claims. 

Despite  tho  fact  that  the  case  is  still  holng  adjudloati (1.  the  AVllliarus  and 
AVilklns  Company  luis  jufornied  the  National  Library  iU*  ,\todicluo  th:it  heudn- 
nitig  fktohor  1,  vyi'2,.  they  plan  to  license  ouch  "f  tho  eleven  roKlonal  medical 
lihrarirs  enquired  In  Interlihinry  loans  fur  photocopying  articles  front  their 
journals  at  a  rate  of  o  cents  per  page  per  copy,  A  number  of  lihraries  have  a^ked 
lis  for  ehirilient Ion  of  the  NLM  position  on  these  matters. 

Cntil  such  time  that  you  are  informed  otherwise.  It  remains  our  policy  that  no 
NLM  contract  or  irrant  funds  may  ho  spent  f«>r  luctisure  or  royalties  for  photo- 
Copying  journal  articles  for  intcrlihrary  loan  |jurp  >ses  hecauso  wo  helUkve  such 
payments  to  he  man ■eessiiry,  if  It  should  l<e  nUinrifoly  de<  hled  that  such  photo- 
copying mn^t  lie  licensed,  such  costs  will  then  hi*  considered  as  proper  charges 
ngalust  grant  and  contract  funds. 

We  cannot  ndvNo  yon  in  your  dealings  with  Williams  and  Wllklns  Company 
comerning  services  you  provide  outside  the  guidelines  of  tho  registered  medical 
llhrar.v  programs.  However.  It  may  lie  of  Interesl  to  ymi  to  know  our  pn^iijori 
concerning  Williams  and  WHkiu^  Coinpanv's  new  lf»73  institutional  suhscrip- 
thai  rales  whioh  purporteilly  provide-  for  an  automatic  licen^i*  to  make  sitiglo 
photocopies  of  journal  articles  on  tfte  premNes,  We  plan  to  inform  tho  Company 
that  we  will  not  pay  Heir  hew  institutional  suhseripthm  price,  hut  will  i»ay 
witatever  suhscriptimi  rate  they  may  set  for  Institutions  that  excludes  the  license 
fee, 

We  hope  this  wilt  ns?;M  you  in  planning  for  the  activities  of  the  NLM  com- 
ponent of  your  library. 


MAnrts  M.Cummings,  M.D., 


Director. 
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Maktin  M.  CuMMirfGS,  M.T)., 


Director. 
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h\  11  Nil  1'  s  f  Ai 

Thv  American  Library  Association  (ALA)  WASHINGTON  NK\VSUlTTKlt  of 
August  11,  lliT'J  contained  tin*  statement  Hint  follows: 

Williams  &  Wilklns  h:is  recently  published  "A  Statement  lo  Librarians"  which 

»i  muvd  (he  establishment  of  it  "Special  Institutional  Unto"  applicable  to  U« 

brary  subscribers,  Scu  li  talc  is  sltfniiicanM.v  hluhrr  Hum  flu*  regular  subscription 
rate,  involving  ah  average  increase  of  approximately  lu1  -j  pcrr«  til. 

Tin*  Statement  further  advise*  Hiaj  libraries  may  m»t  make  photocopies  of 
\VMUnm*&  Wilklns'  works  for.  purpose  of  Intcrlibrury  loan,  oven  If  pun  based  at 
Mm*  Special  lihliiuilonal  imio;  Moreover,  it  demands  that  libraries  pay  a  royalty 
to  William  &  Wilklns  of  .V  per  pa^e  per  copy  on  multiple  copies  of  a  single  work, 

Innumerable  libraries,  librarians,  ami  library  inters  throughout  tin*  country 

have  iv<juesled  advl.v  from  ALA  as  to  the  re>i  sc  Ihey  shoulil  make  lo  tho  do* 

nmnds  of  Williams  Wilklns. 

Tin*  American  Library  Association  Is  not  la  a  position  to  prescribe  the  response 
of  libraries  and  librarians  since  thai  response  will  necessarily  vary  on  the  basis 
of  a  variety  of  local  considerations 

However,  (t  should  he  noted  thai  : 

Ffrxf,  a  number  of  leading  libraries  have  individually  determined  that  Ihoy 
Will  not  renew  their  subscriptions  at  the  Special  Insiltut mnal  Ualc; 

Stt'tiHitt  Wiilhim  &  Wilklns*  as-cribm  th  it  \\  lb ease  such  a*  that  In  tho  Itisll- 
tnlional  subscription  rale  is  a  legal  v<  uulrcmenC*  Is  based  on  a  Commissioner's 
Heport  and  Is  not,  to  date,  the  decision  of  the-  Court  of  Claims  ; 

Thhif.  the  propriety  of  the  Commissioner's  Heport  is  Mux  strenuously  con- 
tested in  the  Court  of  Claims  by  Mm  Federal  (lovcrnmcnL  the  American  Library 
Association,  the  Assoc  iation  of  Research  Libraries,  the  Medical  Library  Assoelu* 
tlon.  and  a  number  of  other  educational  troops  and  institutions; 

Fnurth.  libraries  In  which  copies  are  made  on  coln-npi  rated  photocopiers  not 
under  library  supervision  mid  control,  derive  substantially  no  protection  which 
they  do  not  already  enjoy  under  the  Ihetise  granted  by  the  Irtsf Itut Nmnl  Sub- 
scription Hale: 

Fifth,  general  m  ceptamo  of  the  "use  tax"  concept  of  the  Williams  &  Wilklns 
InsNtutlninU  .Subscription  Hale  may  reasonably  be  expected  to  encourage  other 
journal  publishers  to  levy  their  own  "use  taxes"  at  ever  im  rensitiij  rates: 

Sixth,  the  Institutional  Subscription  Kate  docs  not  authorize  copies  for  tnfer- 
Ubrary  loans  and  thus  contemplates  n  continuing  nml  rigorous  restriction  on 
access  t<>  scholarly  materials  contained  In  Williams  &  Wilkin*'  publications. 

Kaeh  library  must  decide  for  itself  whether  H  will  pay  a  premium  for  William* 
&  Wilklns-  works  notwithstanding  ibe  slunitWint  limits  Imposed  on  their  u>o, 
anil  on  the  access  to  them,  by  the  Institutional  Subscription  Hate, 


KxnntiT  r 

Sp<M  ial  Libraries  Avsodatfun  (SLA>  has  Issued  the  following  statement  to  Its 
Members  whbh  was  propose  d  by  tin*  SLA  Special  Committee  for  Copyright  Law 
Hcvislou  and  approved  by  the  SLA  Hoard  of  I  Href  tors.  ,   ,  ,  t  .4 

Through  its  Special  Committee  on  Copyright  Law  Hevishai,  I  lie  Special  Lb 
brarles  Association  has  been  enyntred  in  the  ten-year  legislative  revision  effort 
thai  is  now  before  Congress.  To  special  libraries  the  rights  to  photocopy  research 
maieri'iN  umb  r  a  "fair  n<e"  principle  has  been  ct  ntrai  to  the  SLA  concern  with 
the  revision  of  tiie  copyrkdit  Jaw.  Ilased  on  a  reconnnendaiioji  from  its  Special 
Cotnmitiee.  the  Sl.A  Hoard  of  lUrcetors  in  HMil  ivaflirmcd  the  prim  ijdo  of  '  fair 
use"  as  follows  ; 

"A  library  o\Milng  hunks  or  periodical  volumes  in  whbh  <opyritrht  still  sub- 
sist* nmy  mnk«-  ami  deliver  a  single  photographic  reproduction  of  n  part  tltcreof 
to  a  .scholar  represent  im:  in  writing  that  J;e  desires  such  tcprodurt  Ion  in  fleu  of 
a  loati  of  such  publication  in  place  of  manual  transcription  and  solely  for  tho 
purposes  <>f  research." 

In  vii  w  of  i )m  recent  Wilthttns  *f«  IP/Mo/.^  re^ai.  It  is  now  d"omed  desirable 
that  the  Association  t.die  a  po>itbm  on  the  photo<  opying  issue  for  the  guidance  of 
the  A^so4  }ati<Ui*s  menders.  Whether  adopt etl  uv  rej^-  ted  hy  the  (\S.  Court  of 
(Uaiej-.  tbe  W'ifthiw*  tf-  Wtfl'in*  rej»ort  implies  tbnt  libraries  will  ln»  nv^pMiisible 
for  n-imbtu'sirit,-  pablNln-i^  Ibroii-b  u  subscription  snrelia r^-.  a  pi  r  pai;e  H«-eiis« 
iii^  fee  or  a  >imi)ar  i'oyalty  arran^enii'iu.  fncn  used  co>t<  in  all  ^[tccta!  libraries 
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will  plainly  result.  Dei>ohding  on  the  basis  of  reimbursement,  nny  of  tluw 
aehemoH  win  iMwimiNsr  the  administration  of  special  libraries  n ik\  wlU  burden 
their  staff  everywhere  with  uiifiixwsary  tn.sk*.  thus  <lctmcnttK  from  important 
functions.  Moreover,  on  Inevitable  consequence  of  tin*  opluhui,  should  It  stand, 
would  be  the  inhibition  of  the  business,  education  and  selentltie  research  com- 
munities who  are  the  principal  users  of  spci-iul  libraries. 

Pending  liiuil  judicial  nclfittJi  Ma'  Association  advises  its  members  to  continue 
copying  practices  foll*ow<l  heretofore.  In  Mio  <*vrnt  that  Individual  libraries  ate 
approached  l»y  publishers  closlrtiiK  to  m got  hi*  e  licensing  agreements,  royalty  pay- 
ments or  subscription  surcharge  ugnvn.ehls,  such  requests  should  be  referred  to 
the  legal  counsel  of  \)w\y  company  or  library,  wUU  advice  to  SL.Vs  New  York' 
olhVe  of  suc  h  actions. 


The  Mowing  statement  was  Included  In  the  August  107 2  Issue  of  MLA 
NKWS,  a  publication  o£  tin*  Medical  Library  Association, 

Howewr  firmly  Williams  Si  WHkhis  inn.v  be  convinced  that  the  Davis  report 
on  the  copyright  salt  against  NLM  and  NIH  Is  law,  just  as  llnuly  the  Medical 
Library  Association  ts  convinced  that  the  case  is  sub  jutlhw  Williams  &  Wll- 
fcins  has  demonstrate!  Ihs  convict  ion  by  announcing,  for  ttte  journals  that  it  pub- 
lishes, spcuai  iioiitiilloual  subscription  rates,  higher,  than  those  charged  indl- 
vldual  subscribers,  "which  provides  for  an  automatic  lleense  to  make  single- 
copy  photocopies  of  articles"  for  library  patrons  (but  not  for  Inter-library  hum). 
The  rUjht  of  \Y\lti<um  Wilkin*  to  tscck  smh  additional  payments  is  the  sub- 
feci  of  rvvh:iK  by  M  !<Xx  tcynl  voiuixcl. 

Obviously  the  .Medical  Library  Association  believes  that  the  Williams  & 
Wlkfns  subscript bui/photoeopy  "package41  is  not  in  the  public  interest.  Libraries, 
however,  must  decide  Individually  whether  or  not  they  want  to  accept  this  type 
of  proposal.  They  must  weigh  the  futtillment  of  immediate  needs  against  the 
possibility  of  weakening  the  case  for  legislative  provision  of  single-copy  photo- 
copy for  medical  research  and  physicians*  study.  They  might  also  confer  with 
their  own  Institutional  counsel. 

We  are  aware  that  librarians  are  very  conscious  of  their  .responsibility  for  the 
library's  cot  lection.  As  a  means  of  maintaining  the  Integrity  of  I  ho  collection* 
they  mteht  seek  conHbtitloru  of  Williams  &  Wilklus  periodicals  to  the  library 
by  individual  subscribers. 

Whatever  action  Is  decided  upon,  we  suggest  that  Individual  Institutions  and 
libraries  make  their  opinions  known  to  Williams  &  Wlikius,  to  the.  National 
Library  of  Medicine,  to  the  Department  o  Must  ice,  Civil  Division,  attention  of 
Thomas  J.  llyrnes,  and  to  the  Medical  Library  Association. 


KXH1B1T  d 

PKCABTM KXT  OF  IlKALTft,  KOUCATION,  ANU  WKUAUK, 

^A't  lOSAL  isf>mVTK3  OF  IfKAU  If , 

Hclhcsda,  Md.t  September  12, 1912. 

EVGKSR  Ii.  Ilnoiir,  M.I).. 

titlitfr,  •fftunwt  (*f  Xcrvous  and  Mental  Disease,  Institute  of  Pnychlairy  and 
Unman  llchnvtort  University  of  Maryland  School  of  Medicine  t  Haft  (more, 
Md. 

Di:at;  Dk,  Hrouy ;  We  arc  addressing  this  letter  to  >ou  In  yrmr  capacity  as 
Kdltor  of  tiie  Journal  of  Xcrvou*  and  MentQl  DiHcaxc.  As  you  probably  are 
aware,  your  publisher,  the  Williams  and  Wilklns  Company,  has  been  Involved 
in  a  copyright  infringement  suit  against  the  Federal  fJovernment.  Last  February, 
n  report  was  rcmlered  on  tho  ease  which  was  heard  before  a  Commissioner  of 
the  r,S.  Court  of  Claims,  Subsequently*  the  Williams  and  Wllklns  Company 
proposed  a  new  subscription  rate  schedule  for  Institutional  recipients  which  in- 
cludes an  automatic  photocopying  license  for  library  patrons  and  a  royalty  of 
five  cents  per  page  for  articles  copied  for  Interlibrnry  loan, 

We  have  Indicated  our  willingness  to  pay  higher  subscription  rates;  however, 
we  cannot  accept  the  Implication  that  a  license  for  photocopying  Is  necessary.  Wc 
are  therefore  faced  with  the  prospect  of  lapsing  the  Library's  subscription  to 
your  journal. 


IliS 

For  many  >cars  the  National  Library  of  Mdleine  has  indexed  the  articles 
con!  n  lied  in  your  Journal  am)  wo  would  be  pleased  to  conliiiue  to  do  so  In  the 
fut mo.  However,  If  we  are  not  able  to  obtain  a  regular  NUb>criptloii  this  will 
tat  longer  be  possible  unless  some  other  moans  of  acquiring  your  Journal  Js 
found. 

I  thought  you  should  learn  la  advance  why  we  may  m«  longer  be  able  to  Index 
you/ .i  'Uiiiut  rather  than  have  you  discover  Ibis  after  the  fatt. 
Sincerely  yours, 

M.vnriN  M.  Cum  Muxes,  M.I)., 

Director. 


1  \  [  1 tUt 1  In 

Tin:  Win  r.vMs  &  Wir  kix.s  Co,, 
lUiUUnnn  %  Mil.,  Ovtohir  Z, 
To  uru  CrsioMius  .wn  Fuiknos;  Afler  many  discissions  with  librarians, 
udimnWnators,  sclent Ms.  and  scholars,  The  Williams  &  Wllklns  Co.  bus  arrived 
at  an  arrangement  concerning  ihe  photocopying  of  copyrighted  material  whtch 
we  hope  yon  and  the  rest  of  your  library  stuff  will  Had  appropriate, 

BAlKGKOlWD  OF  W\W  rOSltlON 

First,  let  us  say  that  we  have  been  publishing  medical  Journals  since  MM)  and 
it  i>  our  hope  and  intention  to  continue  doing  so  for  as  long  as  we  are  able.  In 
most  instances,  ihe  journals  we  publish  have  made  modest  earnings  for  their 
socicths  :t>  well  jis  a  fair  margin  of  prolit  for  The  Williams  &  Wllklns  Company. 
This,  we  feet,  Is  a  reasonable  and  proper  situation,  We  also  feel,  and  have  always 
felt,  that  our  function  as  publishers  Is  an  Important  aad  necessary  one  to  the 
rapid  di»eminatlou  of  scientific  Information.  .Wither  the  medical  society  nor 
The  Williams  St  Wilkin*  Company  is  In  the  publication  business  to  make  n  quick 
killing  or  exorbitant  profits.  Hut  as  publishers  and  businessmen,  we  would  be 
remiss  if  we  did  not  consider  all  the  factors  that  intluencc  the  economic  viability 
of  our  journals.  For  when  this  economic  viability  Is  threatened,  so  too  Is  the  very 
existence  of  the  Journals  ami  their  role  in  the  spreading  of  vital  medical  and 
scientific  information,  Over  a  period  of  time,  an  exhaustive  analysis  of  the 
situation  convinced  ns  that  uncompensated  photocopying  could  load  to  the  demise 
of  the  scientific  Journal  as  we  know  it.  We  did  not,  and  do  not,  wish  to  dis- 
courage scholars  and  physicians  from  photocopying  journal  articles*,  In  fact, 
we  encourage  this  as  a  most  logical  ami  practical  method  of  disseminating  In- 
formation. It  is  our  contention,  however,  tlntt  the  costs  of  t ho  journal  must  be 
spread  eirultably  among  all  Its  users  to  offset  the  losses  in  revenue  due  to 
dwindling  subscriptions. 

WWW  VKKSUS  TUK  UNHID  ST  .VIES 

To  establish  this  principle,  we  eventually  found  if  necessary  to  bring  salt 
nuMin*!  tiie  federal  government,  In  February  Commissioner  James  Davis 

of  tin-  F.S.  Court  of  Claims  ruled  in  favor  of  The  Williams  &  Wilkin.;  Co., 
thereby  upholding  our  contention  that  we  are  entitled  to  "reasonable  and  entire 
comprns'iTion  for  infringement  of  copyrights.*'  Our  action  following  this  decision 
lias  been  consistent  with  otir  long  term  objectives,  which  are  to  continue  pah- 
Using  journals  and  thereby  serve  the  seiehtltle  community,  while  earning  revenue 
for  their  societies  and  a  reasonable  pro  tit  for  ourselves. 

w&w'b  FIRST  PUOrOSAT, 

Instead  of  resolving  the  copyright  situation,  however,  Commissioner  Thivls' 
ruling  seemed  only  to  generate  hostility  and  confusion,  part  of  this  confusion, 
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we  must  confess,  was  brought  about  as  a  result  of  out'  own  action.  Since  wo 
iu*t1  U  desirable  to  Implement  the  ruling  as  soon  i\s  possible,  The  WlUUuns  & 
Wilkin*  tv,  established  n  phut  tlmt  would  spread  the  cost  of  our  journals  among 
nil  of  their  users  while  continuing  to  allow  the  unimpeded  ilow  of  knowledge, 
As  you  know,  our  plan  called  for  a  modest  rise  in  the  journal  subscription  rate 
to  Institution*  which  Would  include  a  reproduction  license,  In  return  for  this 
*ieeiee~  which,  lueldcnlull) ,  averaged  li-^s  1  hull  four  dollars  for  the  50  year 
term  of  the  eopyrlght-~wc  proposed  to  allow  unlimited  single-copy  reproduction 
of  all  articles,  current  and  pa<t.  In  journals  published  by  The  Williams  &  Wllklns 
Co,  carrying  an  ln^titiiticuial  rate.  iKor  a  complete  list  of  these  journals,  please 
see  enclosure,)  In  addition,  the  plan  called  for  a  Jive  ceuls-per-page  fee  for  Inter- 
library  loan  reproductions,  Ninee  It  N  our  position  that  a  Commissioner's  ruling, 
nnlex  reversed,  has  the  full  Weight  of  law*  It  seemed  logical  that  we  proceed 
from  his  decision  by  request lug  timt  the  irediiuf  iouul  reproduction  fee  he  paid, 
l'erhaps  naively,  we  did  not  anticipate  the  strenuous  objections  bj  some  seg- 
Hunts  of  your  library  community.  Tidil  the  government'*  appeal  has  been 
processed,  It  is  their  contention  that  the  ruling  docs  not  have  the  weight  of  law 


To  further  complicate  the  situation,  during  the  months  following  our  pro- 
posed phui  announcement,  natch  confusion  and  conflicting  report*  circulated  as 
to  one  Intentions.  Some  exaggerated  charges  stated  that  our  subscription  rates 
would  soar  to  four  or  the  times  what  they  are  at  present;  it  was  charged  that 
burdensome  bookkeeping  Would  be  required  by  librarians;  some  claimed  that  we 
even  wished  to  curtail  the  practice  of  photocopying  altogether.  As  n  result  of 
these  charges,  an  atmosphere  of  distrust  was  created  with  both  sides  malm 
talnlng  Hint  tlcy  could  not  compromise  their  legal  jMisltlnns.  In  a  letter  to  The 
Williams  &  Wilkius  Co.  of  July  :u,  H)7:.\  the  National  Library  of  Medicine, 
stated  that  It  Is  Its  position  that  It  would  accede  to  a  rise  In  price  based  on  an 
Institutional  rate  to  all  libraries,  great  and  small,  but  could  not  accept  the 
Implication  that  a  license  for  photocopying  Is  necessary. 


In  order  to  allow  the  NbM  and  all  libraries  to  subscribe  to  \\'&\V  journals  at 
Increased  rates  ami  include  them  in  Iwtcx  .Ucdicus,  we  now  accept  the  XriI-N7*M 
position,  Our  new  Institutional  rates,  wh!.  h  we  shall  continue  to  reuncst,  shall 
have  no  connection  whatever  with  a  ticei.se  to  photocopy,  Implied  or  otherwise. 
In  short  libraries  may  continue  to  supply  their  uses  with  royalty-free,  single* 
copy  reproductions  of  YV&W  journal  articles  as  they  have  done  In  the  past. 

As  slated  many  times,  we  have  no  desire  to  obstruct  the  dissemination  of  scion* 
title  information  between  library  and  scholar,  which  would  certainly  be  the  result 
of  cancellation  of  subscriptions.  Further,  in  the  same  spirit,  we  are,  nfralu  without 
prejudice,  withdrawing  our  proposal  for  the  tlve  cents-per-paye  inter-library  loan 
fee  until  the  appeal  of  our  case  lias  been  heard,  in  Hie  meantime,  we  hope  to  work 
with  libraries  hi  an  effort  to  develop  a  solution  which  will  be  mutually  accept* 
able.  Hoth  of  these  concessions  have  been  made  with  a  sincere  desire  to  see  that 
there  Is  no  lutei ruptiou  whatever  to  the  ilow  of  scientific  information  between 
yon  and  your  patrons  which  would  result  from  subscription  cancellations.  We  are 
sure  this  desire  coincides  with  your  own  objectives. 

To.  facilitate  k  rent  or  cooperation,  please  feel  free  to  call  Mrs.  Andrea  Albreeht 
coiled,  c/o  The  Williams  &  Wilkin*  Company,  with  any  questions,  comments,  or 
suggestions  you  may  have. 


THE  SOLUTION 


►Sincerely, 


William  M.  Pass  a  no, 
Chninntm  of  (he  Board. 
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JoVKNAJS  W IIIC1I  (  AUUY  lloTH  AN  1.N8 lltV TION  AL  RATE  ANO  AN  INU1V1UVAL  RVTE  1 


Acta  r>'icili vlin  i$ll>.(>0) 
American  Journal  of  Physical  Medicine 
t$t  UHh 

rnmnii  Medical  Dialog  i$lUR» 
l»rug     MetnbipfUm    ami  Disposition 

<*  12.00) 
rVrllllry  ami  sterility  ( $33.00 j 
ita^cvvuu-rolutfy  <£tf.OO) 
Invosti^iil  i v«*  I'rology  ($22.fiD) 
Journal  (it*  Criminal  Law,  Criminology 

aiul  Police  Science  <$l.s.60) 
Journal  of  I listochemlstry  ami  Cyto- 
chemistry ($33.00) 
Journal  of  Immunology  ($5s.oO) 
Journal  of  Investigative  Dermatology 

*(  la.Tfo 

Journal  of  Nervous  and  Mental  Disease 
<  $23.00) 

Journal  of  Pharmacology  and  Kxperl- 
menlal  Therapeutics  ($70.00) 
Norv.  —  Iristit utfozint  rnte  In  <  ) 


Journal  or*  Trauma  ($27.00) 
Journal  of  Crology  ($10,00) 
Laboratory  Investigation  ($13.00) 
Mediene  ($15.00) 

Olistrt rlrjil  ami  (iyticcnjoglcnl  Survey 

I$21UX1» 
Pediatric  Itescareh  ($32,00) 
PhurmacdogUal  Uevtews  i$lS.00) 
Plastic   and    Keconsl  native  Surgery 

($:W,0D) 

Jtadiologleal  Technology  ($J1.00) 
Soil  Science  ($23.00) 
Stain  Technology  ($12.00) 
Survey  of  Anesthesiology  ($13.00) 
Survey  m*  Ophthalmology  ($20.00) 
Transplantation  ($13.00) 
I'rologU-al  .Survey  ($UUX)i 


JOCHNALS  WHICH  CAURV  AN  INDIVIDUAL  R At K  ONLY  4 


Cancer  Research  ($o0.00) 
International  Journal  of  Gynaecology 

ami  Obxtetrles  ($10.00) 
Journal  of  Neurosurgery  ($33,00) 
Jnurnal  of  Etiological  Chemistry 

($I1!0.00) 
Applied  Spectroscopy  ($15,00) 
British  Journal  of  Hustle  Surgery 

($14.1X1) 

ISritish  Journal  of  Surgery  ($'Js.50) 
British  Journal  of  Urology  ($10.50) 

Norn.— N' cm-Institutional  rate  Id  (  ) 


lirltlsh  Veterinary  Journal  ($20.00) 

Clinical  Itjidiology  ($1S.00) 

Coiamuuity  Health  ($12,15) 

Com  pa rathe  and  General  Pharma- 
cology ($10.00) 

Dental  Practitioner  ($12,15) 

Injury  ($17>5) 

tnsecl  lUochcmlstry  ($10.00) 

International  Journal  of  HloehemUtry 
($10,00) 

Tubercle  ($19.S5) 


exhibit  U 

The  Williams  &  Wilkin*  Co,, 

Htiliimun\  M<L,Jttn,  tlt  1913. 

Dkau  Librarian  i  On  October  2nd,  1072,  we  sent  you  a  detailed  account  of  our 
changed  thinking  nbout  licensing  the  photocopying  of  copyrighted  materials,  in 
light  of  the  unfavorable  responses  generated  by  our  original  position.  That  letter 
covered  the  background  of  our  beliefs  about  photocopying;  our  suit  against 
the  Federal  Government;  Commissioner  Davis's  opinion;  our  first  proposal;  and 
the  reaction  to  that  proposal  from  members  oC  your  profession.  Wo  concluded 
with  a  solution  to  the  problem  which,  to  the  best  of  our  knowledge,  has  proved 
acceptable  to  the  entire  library  community. 

However,  we  should  like  to  re -state  that  solution,  ns  there  arc  still  some  mis- 
conceptions about  our  changed  position. 

1)  We  accept  the  position  advocated  by  the  NIII-NJjM, 

2)  Our  new  institutional  rates  (see  enclosed  rate  sheet),  have  no  connection 
with  a  license  to  photocopy,  implied  orotherwt.se. 


iThfw  journals  are  published  by  The  Williams  &  WUktns  Co.  nnd  In  most  cases  Ibc  copy- 
rk'hr*Is  in  I  ho  name  of  W&W.  _ 

"Thetie  Journals  are  published  by  others  for  which  (he  Williams  &  Wilklns  Co.  per- 
forms certain  services  umler  contract,  Policy  Is  tet  for  those  journals  hy  their  proprietor* 
an/1  Is  not  within  the  province  of  WWV.  The  exception  J*  the  International  Journal  of 
C  vn  a  ecology  and  Obstetrics  which  is  published  by  VY&W  hut  carries  no  Institutional  rate. 
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3)  Libraries  may  continue  to  their  users  with  ruyaltyd'ree,  slngle-eony 

retrod  mil  on*  of  our  journal  articles*. 

•I)  We  have  withdrawn,  without  prejudice,  our  proposal  for  the  llvo-cents-pcr- 
pajre  Inter-library  loan  fee  for  copy  lug* 

We  hope  that  this  will  help  dear  up  any  doubts  (hat  you  may  have  had  about 
onr  subscription  rates  anil  our  attitude  toward  photocopying. 
Sincerely  yours, 

Patkicu  11,  Morris, 
Subscription  Manager. 

BXII11UT  12 

Amii*  30,  19T3, 

J)r.  Mahtin  (.'I'M MINOS, 

Mm  tor,  Xatibnat  Library  of  MoiU-lnv, 

HrlhvubK  MtL 

Dkau  Da.  Cummixos:  We  tit  Williams  A  Wllklns  are  most  anxious  to  see  a 
solution  to  tlie  lulerllbrary  loan  jirnhh-ni.  We  realise  that  (he  problem  mu*l  he 
solved  to  fhe  satisfaction  of  ihe  iiicilicul  libraries  as  well  as  lo  ourselves,  Since 
my  last  visit  with  you,  I  and  my  eol leagues  have  trlven  much  thought  to  the 
subject. 

l.el  me  tubulate  sume  of  the  requirements  whleh  In  our  uj.inbui  must  be  met 
IT  a  plan  J*  to  In*  mut  ually  satisfactory, 

1.  It  should  not  require  nv.rrd  Ue^pin^r  or  aeeouulln^  on  the  part  of  the 
libraries  over  and  above  what  they  are  < t < » 1 1 1 v:  at  present* 

»•  It  should  reoouidze  that  pho|nei»p,\  ln«  is  a  valuable  library  tool  which  should 
be  utilized  whenever  the  profes>h«tial  librarian  believes  thai  it  is  useful. 

M.  It  shonhl  compensate  the  scientllb'  Jmiriiufs  lor  ilj<>  |os.<  <>f  snbserlntiou  In* 
come  w  li i«di  is  tin*  result  of  the  Intcrlihrnry  loan  procedure. 

1.  Our  established  Institutional  rate  should  include  this  'Omponsatlon  and 
our  permission  for  repro^rophy  for  inter! Maury  loan  and  over-t he-counter 
eop.vinv. 

5.  Tlie  taoules  eolleVled  under  the  p'an  should  be  built  i nr o  the  MihscrliUhm 
price  of  the  Journals  and  should  be  related  to  the  basic  Institutional  rate  so  as 
to  assure  that  future  variations  will  be  in  direct  proportion  lo  changes  In  Hint 
basic  rate. 

To  satisfy  these  requirements  we  have  developed  the  follow  Int?  plan : 

The  subscription  price,  to  the  11  He^buiul  Libraries  for  the  1!>7I  journals  will 
be  no  greater  than  twice  the  institutional  rate  and  for  the  Medical  School 
Libraries  and  Die  500  ±  medical  libraries  involved  in  the  intei library  loan  opera- 
tion no  (greater  than  one  and  one  half  limes  the  Institutional  rate. 

fn  all  in>tanros  where  libraries  of  any  size  subscribe  to  two  or  more  copies  of 
a  journal  the  additional  copies  will  be  billed  at  the  Individual  subscriber  rate. 
Tliis  is  with  the  understanding  that  the  additional  copies  are  for  intramural  use 
and  are  nor  to  be  turned  over  to  a  branch  of  the  parent  library  or  any  other 
separate  Institution. 

We  fully  realize  that  the  success  of  this  (or  any  other)  plan  Is  primarily  do* 
pendent  on  its  meeting  with  tlie  approval  of  NLM  and  upon  NLM's  willingness 
to  recommend  U  to  the  mod  lea  i  libraries  throughout  the  country.  The  detail* 
of  the  plan  (but  not  Its  principles)  should  be  subject  to  adjustment  as  industry- 
wide surveys  make  available  additional  knowledge  of  Interllhrary  loan  operation. 

It  Is  our  firm  belief  that  you  and  we  agree  on  tlie  realities  of  this  situation  and 
that  there  is  a  genuine  desire  on  both  sides  to  arrive  at  an  amicable  and  satisfac- 
tory solution  to  (lie 'problem.  We  offer  this  as  such  a  solution  and  we  await  with 
Interest  your  reaction  to  It. 

Most  sincerely, 

Daniel  It.  Coynk. 
President,  Publishing  Services  Division, 
William  M.  I'assako,  Sr., 

Chairman  of  the  Hoard. 


Mr.  Bkknxax.  The  next  witness  and  the  last  witness  on  this  issue, 
ig  the.  president  of  the  Authors  League, 
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STATEMENT  OF  JEROME  WEIDMAN,  PRESIDENT,  THE  AUTHORS 
LEAGUE  OF  AMERICA,  INC.:  ACCOMPANIED  BY  IRWIN  KAaP, 
COUNSEL 

.Mr.  Wmjmi.in,  Mr.  Chairman  and  numbers  of  the  subcommittee, 
inv  name  is  Jerome  Weidman,  I  am  president  of  the  Aut Iiciih  r^ujLfiio 
•d  Aim-lira,  a  national  society  of  professional  suit  hois  and  dramatists, 
Tin'  Authors  League  appreciates  this  opporhm'tv  to  present  its  views 
on .problems  c»f  library  photocopying  [elated  to  tlu*  copyright  revision 

OHl, 

'I  hc  Authors  r.eairuo  lias  submitted  a  statement  on  the  problem  of 
library  photocopying  ami  I  respect fully  leanest  that  it  lie  included  iti 

tin*  record, 
Senator  Mi'Ci.m.mn,  It  will  be  included. 
Mr.  Wi;i i»ma\.  Thank  you, 

With  your  ponnission/l  would  like  to  summarize  my  statement,  and 
comment  very  briclly  on  it.  I  sun  accompanied  by  Mr.  Irwin  Karp, 
who  is.ounsrl  of  tho  Authors  League  of  America. 

Senator  MrO.nr.r.w.  Wry  well. 

Mr.  Wkio.mw.  This  morning,  spokesmen  for  tho  publishers  of  sci- 
vutilh-  and  technical  periodicals,  discussed  the  efforts  of  uncompen- 
sated library  copying  Tho  Authors  League  shares  their  view  that  such 
uncompensated  reproduction  of  their  articles  is  damaging  and  that 
the  damage  will  increase.  Much  of  thoir  tostiinony  naturally  focused 
on  how  library  copying  of  srientilie  articles  affected  publishers. 

However,  library  photocopying  has  also  an  adverse  ooonomio  ofl'oct 
on  pt<  V-smnal  authors.  These  authors  earn  all  of  or  a  substantial  part 
ot  (ta.r  income  from  writing  After  thoir  works  first  appear  in  pe- 
r  o.lirals  or  bot)ks.  tiiey  are  often  reprinted—with  the  author's  permis- 
sion — in  anthologies  and  textbooks,  Many  authors  earn  much  of  their 
income  from  sui-h  reprint hig. 

Poets  and  c<sayMs.  for  example,  receive  very  little  when  a  poem  or 
e»ay  is  published  in  a  periodical.  Hut  they  may  license  several  dif- 
n  n  n:  publishers  to  reprint  it  in  anthologies,*  or  collections.  And 
although  eaeh  fee  is  small,  the  accumulation  of  fees  can  produce  a 
modest  reward  for  work  of  substantial  literary  value. 

Tnder  the  proposed  evemp/ion,  libraries  could  reproduce  singh 
eopje  iof  poems  and  arlii-les  without  compensation  to  the  author.  These 
ran  replace  several  copies  of  an  anthology  or  ImioIc  in  a  library  or 
I'iilleire  hook  store.  Authors  must  be  compensated  for  use?  of  their 
woiks  by  audiences  reached  by  this  new  process  Otherwise,  I  hoy  will 
be  deprived  of  Hihslantial  port  iojis  of  t  heir  incomes. 

I1  mu<r  he  emphasized  that  this  one-time  reprinting  involves  un- 
limited copying.  l:ni|er  I  lie.  libraries  ]>roposed  exemption,  any  library 
couhi  reproduce  many  copies  of  an  entire  article— one  copy* for  each 
of  the  several  individuals  who  orders  it. 

Our  dispute  with  the  libraries  does  not  involve  all  library  copying. 
The  controversy  centers  on  the  libraries*  claim  that  they  must  be  per- 
mitted to  reproduce  reprints  of  entire  articles  on  any  subject.  Slow* 
owr.  the  heart  of  controversy,  is  not  whether  they  should  be  permitted 
to  engage  in  this  copy imr ~ -but  whether  copyright  owners  should  he 
compensated  when  libraries  reproduce  copies  of  their  works. 
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i'tipyri^ht  owners  haw  i*un»husi>.t'*l  that  the  only  real  issue  is  tvu- 
.•onaMn  compensation  lor  library  copying  oi  their  articles  Copyright 
m\iicix .have  accepted  tho  principle  t hat  workable  clearance  and  li- 
<vnsihjr  conditions  >liouM-  and  can — be  cstabli*>he<l  to  provide  reason* 
ab]i>  i  oiu[H*n>al  ion  to  copyright  owners, 

The  1  louse  Judiciary  Voinmiltee  said  thi>  is  the  fair  and  rational 
solution  to  the  problem.  Hut  library  spokesmen  have  llatly  rejected  it. 
t  herefore,  tin*  National  Commission  should  recommend  reasonablo 
licen>in<!  systems. 

We  thank  the  subcommittee  for  this  opportunity  to  present  this 
statement. 

Senator  McOlku.ax.  Fine.  Thank  you. 

(Tho  statement  of  the  Authors  League  of  A  morion  follows:] 


P  I' A 1  KM  I. NT  OF  TUB  ACT  MORS  LEAGUE  OF  AMKIUCA  OX    "l.IHKAHY   PHOTOCOPY!  NU'1 

AND  S.  13<J1 

Mr.  Chairman  ami  Monitors  of  the  Subcommittee;  My  nntmc  Is  Jerome 
Weidman.  I  n tn  problem  of  The  Authors  League  of  America,  a  national 
society  of  i»rofr>slninil  authors  ami  dramatists.  Tho  Authors  League  appreciated 
thN  opportunity  to  present  Us  views  on  problems  of  "library  photocopying" 
related  t c »  the  lV»pyrJ|slit  Itevlsion  Hill.  May  1  request  that  this  statement  be 
Imluded  jo  the  record"; 

We  respectfully  recommend  to  the  Subcommittee  that  : 

t.  The  library  h<mk  iations'  propns.il  for  a  "library  reproduction"  exemption 
should  be  rejected. 

J.  The  National  Commission  on  Now  Technological  Uses  of  Copyrighted 
Works  should  he  established ;  ami  It  should  investigate  and  make  reeommendu* 
lh'h<  ns  to  ,%  ■» 

cm  "workable  clearance  and  licensing  conditions''  for  the  Hbrn ry  re- 
production of  copyrighted  works,  the  solution  recommended  by  the  House 
Judiciary  Heporr.  in  l hose  words;  and 

ib\  Vu<h  changes  in  copyright  law  or  procedures  that  may  be  neces- 
sary to  assure  for  Midi  purposes  access  to  copyrighted  works;,  and  to  pro- 
vide reeoymll  Ion  of  the  rights  of  copyright  owners.1' 

3.  Siv,  los  should  be  revised  to  eliminate  ambiguities  wldcli  would  destroy 
the  rkhts  of  anlh  as  and  puhll>hers. 

4.  Section  107  should  bo  retained.  However  the  judicial  doctrine  of  fair  use 
(which  It  simply  reaihrms)  should  not  be  expanded  by  Interpretation,  in  the 
<'<>tamlltet>  report,  to  •normally"  include  so-called  "single-copy"  reproduction 
of  an  entire  an  Icle. 


The  Association  of  Uevearch  Libraries  and  I  lie  Amerlcnn  Library  Associa- 
tion seek  an  exemption  (through  a  new  See,  10S(dMl))  permitllng  libraries 
or  archive*  (1)  to  reproduce  copies  of  articles  and  portions  of  book*  and  (il) 
to  repmdmv,  under  lonse  conditions,  copies  or  phomuvcords  of  entire  books  or 
other  copyrighted  wi»rks.  Situilnv  exemptions  have  been  proposal  In  tin*  past 
and  rejected  by  ihi<  Subcommittee  and  by  Hie  House  Judiciary  Committee.  For 
the  reasons  disi-u«ed  below,  the  Authors  League  uwh  the  Subcommittee  to 
Meet  the  library  aooeiatbais  current  effort  to  create  this  damnum?  limitaticn 
on  the  riirhts  of  amlim-  and  other  copyright  owners.  "Copyright  Owners".  It 
should  be  noted,  include  authors,  non-prollt  societies  which"  publish  technical 
and  scientific  jittintals  (e.g.  American  Chemical  Society).  nou-prolH  publishers 
of  books  and  journals  (e.g.  the  university  presses  represented  by  The  Associa- 
tion of  American  University  Presses )t  and  for-prollt  publishers. 


SL'HCOMMIV'iEE  ON*  PAIKNiS,  THAOKM AUKS  AMI  CoPYMOHTS, 

I'OMMfnt-K  O.Y  XttK  JULUCtAUVk  UNU KU  Sl'AitiS  SK.VATK. 


THE  H1M-.NO  *OR  A  1  liJFtAKY  RKPROOCCTION  EXEMPTION 
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Thv  Cant* \rl  (if  tk*  Insure 

Hanso  (1)  ttf  flu*  proposed  library  exemption  would  nltow  hliriirl«*M  to  er-gnge 
in  unauthorized.  uncumpensMed  "one.utadlmc  reprinting"  i » f  c-nl Ire-  articles, 
ami  |mri  haw  of  books  and  other  work*. 

"fiic  af  a  time  reprinting"  Is  not  an  argumentative  or  pejorative  term,  It 
is  a  phrase  iwed  by  (*\|it*rrs  to  describe  the  process  of  disseminating  articles, 
chapters  from  books,  ami  entire  books  hi  renders  and  users—  by  reproducing  a 
single  reprint  to  r  f  1 1  each  individual  order.  Kach  copy,  made  tiy  Xerox  or  other 
process.  Is  11  tt  e\nci  reprint  of  tlie  original- -line  by  lino,  letter  by  letter,  ns 
originally  si-t  la  type,  The  process  of  ono-at-ndlme  printing  Is  now  w clbcsTa1'. 
INhed.  It  1*  med  by  < ommerolnl  reprint  publishers,  such  tin  rulvorslty  Microfilms, 
to  supply  copies  of  older  bonks  in  individual  eu^tniaers,*  if  Is  u<cd  by  Journal 
publishers:  mid  it  is  vigorously  employed  hy  several  large  libraries  which 
serve  as  reprint  centers  for  lite  patrons  of  many  other  libraries, 

The  process  Involves  unlimited  reproduction  of  copies  of  a  given  siribte  or 
other  work.  The  reprint  puhllsher  produces  one  copy  for  each  order;  but  it 
produce*  as  jenny  copies  of  a  work  as  there  are  orders  for  It.  Similarly,  under 
olnuse  (1)  of  the  lihra Hans'  proposed  exemption,  any  library  eoubl  reproduce 
many  copies  of  an  entire  arllele  or  portion  of  a  book-- one  copy  for  each  of  the 
several  Individuals  who  orders  It.  And  any  flhrary  could  reproduce  many 
"single  copies'1  of  each  article  In  a  periodical  issue,  so  long  as  It  provided  one 
copy  per  oriier. 

Thv  /*s nt's-  -.1  tiff  /VW/ro/M  of  the  I'ftrt'n  * 

t'opwltrht  owners  nsireo  that  certain  copying  of  copyrighted  works  can  he 
dime  hy  libraries  without  jienms^ou  or  compensation  -i.e.  copying  which  falN 
wllhin  i ho  snipe  of  fair  use,  And  librarians  agree  that  some  library  reproduc- 
tion of  copyrighted  works  isj.  -nid  should  be.  copyright  infringement. 

Hut  there  is  sharp  disagreement  over  library  reproduction  of  entire  arlh-les, 
and  similar  portions  of  entire  books.  Library  sj>okcsmou  domaml  that  libraries 
be  |>ermiltid  to  reproduce  copies  <<f  any  mMele  ami  distribute  them.  onc*at-u* 
time,  b>  persons  who  order  them,  without  the  copyright  owner's  permission  or 
compensation.  While  library  spokesmen  have  foeussed  I  heir  ih'inrtnd  on  scientific 
technical  and  scholarly  articles,  their  proposed  oNomntron  would  give  libraries 
the  power  lo  reproduce  copies  of  nny  article  or  ''similarly"  sized  portion  of  any 
bnok  or  olber  work. 

Libraries  seek  power  to  reproduce  those  copies  without  compensation  to  the 
copyright  owner  even  though  ())  copies  a re  available  from  the  copyright 
owner,  directly  or  through  Its  lieemed  reproduction  service,  or/and  (2)  the 
copyright  owner  will  authorize  the  libraries  to  make  the  copies,  provided  reason- 
able com  |>cn^a  thai  Is  paid  to  tin*  copyright  owner  under  "workable  clearance 
and  licencing  conditions." 

Copyright  owners  contended  that  such  unauthorized,  unconrjxmsated  library 
reproduction  of  entire  ar'hlcs  and  "similarly"  sized  portions  of  entire  books 
ami  otic  r  works  is  not  pcrmllteil,  and  should  not  be  permltlcd,  umler  itna 
Copyright  Act.  Tiny  have  made  it  clear  that  the  only  real  issue  Is  reasonable 
cnni|»eii*allon  to  copyright  owners  for  library  ono-nt-a-1  i me  reprinting  of  fhelr 
arMeles  and  other  works,  Copyright  owners  have  accepted  the  principle  that 
"workable  clearance  ami  licensim:  conditions"  shoaid  -and  can---bil  estaldlshcd 
to  authorize  libraries  to  produce  copies  of  Iheso  mati  rials,  ami  to  provide  reason- 
able  eoTrip'  ti^aflon  to  copyright  owners. 

"Workable  el^ranee  ami  licensim;  enndItlon«,t.  rj<  the  House  Judiciary  Com- 
mittee emphasized  fttop,  S3,  p,  nrc  the  fair  and  rational  solution  to  tlio 
pmMem.  Ihd  library  si^kesmon  have  flatly  rejeetcd  If—In  dlsraisslons  with 
representatives  of  copyright  owners,  and  in  their  current  demand  for  an  exemp- 
tion iierinllMritf  this  typo  of  ono-nf-ndlme  reproduction  by  libraries.  Library 
spokesmen  have  contended  fhaf  copyright  owners  must  not  be  com|>ensnfed. 
Their  r»oK|tion  po«^s  two  naradoxe^,  First,  libraries  do  pay  to  reproduce  copies 
of  entire  articles  and  other  works:  they  pay  the  Xerox  company  and  other 
manufacturers  of  equipment  and  supples  very  handsome  compensation  for 
providing  the  fonl«i  of  onc-nt-n-ttnic  reprinting;  they  |kay  their  employees  for 
the  work  Involved  in  producing  the  copies;  the  reprinting  libraries  often  charge 
substantial  amounts  to  other  libraries  for  reproducing  copies  for  thofr  patrons. 
Second  librarians  are  deciding  that  public  funds  or  funds  provided  by  tax- 
deductible  contributions  should  not  be  used  to  compensate  those  who  make  their 


t  ltntv*r«Uy  Microfilms  secures  licenses  from  the  copyright  owners  and  pays  tbero 
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•a.r  at-a  time  ivpt  int  hu;  pu>.ah!u  tin'  ropy  I'm  hi  owners  who  pfoiliu  o  I  Ik*  nrlirlos 
.■ml  t.o..k<  I  ha  I  are  t  hi'  jriUl  fur  ihrir  rc|>roduriiun  mills,  \\y  runlrasi,  librarians 
basr         urolr  the  dcrismn  Mmt  iho  co*i  uf  produriia;  Mm  roplrs  must  Im*  iilu 

•  *  i  h*  ■  *  I  !■>  libraries,  ami  no  rhiU'^i'  mado  l<>  t  lit-  loaders  ami  livers, 

t*f;},,.s,ti  lAhi'iiry  />t  m/jfi'.*i  /><  *aV'.'^  tin  Unlnnvid  Xdlulihn  lUivUUwtl  Iff 

Tie  np'.-ns  uf  the  lluuso  J^doia r\  i  mumil tee.  ami  thr  draft  Uei>orl  uf  this 
s  ih  *i>ii.iin!itv.       ishaiod  a  :t  p. a  M»|uiiuii  h>  i hi*  problems  ut  library  copying 
ui.;ihl  >rnr  Mm  N-wtl iiiKiU"  mod*-  <  f  library  patrons,  pioieel  thr  il^lil  uf 

r  ■-,'»>  r  ulif  j.UlmlN  b>  ITil^  -liable  rump,  ll-a  f  i"U  lot'  Iho  l|M<  uf  ihl'll  plOpcM)'  (illld 

i-  v  Mi-'ir  investment  and  work  b.  rreatirnj;  It),  ami  preserve  1  ho  Independent, 

•  ■jiM-i'^ri'iH'UL'lul  system  uf  rivaling  and  dissemmuMutf  works  of  literature, 

.»am  »\  f K  hiiulu^  and  ml.   i  h,   ^.)Liiiii»n  is  based  nil  three  rumiwaieiJls :   (1  ) 
1  i'Ji  ''workn  h!o  »  !r,n  ,n<»  « •  ami  1 1  ii- 1 1  ^  1 1 1  l*  Conditions",  ami  i  )> I  I  lit*  plili- 

■■pV  ■  f  ".-vailahilit,\".  mid-H  \  i  i-j  Sir,  his  of  S,  i:!til.  Tin-  I  i  It  rj  l  r  la  its*  proposed 
r    ,    r>  o  I'P'iliiil  mn  exempt  i-m  -l".-tn»,\s  I  his  balanced  si  tint  ton. 

.  ;  .   /        /  *< 

A  -  M.r  Ih'UM1  .hnlhiarv  I j^a i .  ami  (ho  draft  Itepurl  uf  this  Snhcututiill U'O 
lb        ihr  ilurtrliH  uf  f  ■  r  u  »■  litems  In  libraries :  ami  lihra ry  copying  which 
i-      '•'U"  u-r  ran  ho  d«am  ^;  I  ho  inrmNsiun  or  <  uinprnsal  lull  of  thr  copy- 

v:^h»       fur,  Thr  Mmim'  ;  s  ■  -  « - 1  ■  r  >;ti<I:  "  I  hanlhr^ri/rd  Mhrarv  r<iji\in^.  liKo  ovrry- 
!:n!i,'  *  u<t,  nin^i  |Hi  |n,j  :».  |  j  ;",,fr  -lv).      :\n  int'i'lu^oiui'iH  mi  I  hr  husis  of  all  tho 
:•!'■  •         orlli'i'ia  ami  «!     1     f.-  uf  I  hr  \kivi  iniln  r  raso."  i  II.  Ho|>.  No.  v:(.  p. 
V  [iio'  iplr  pan1"  ''  "r  r^*k  |>r«»iM ^«'il  llhrary  roprmlt^  lion  r\rm|iti«ni  is  |u 
:'.  '!■!■  Mi.ii  i'onrrpt.  r 1 1  ^ !  [  *  *  j . i ' f  all  lihra ry  oupylnu;  uf  oiitlro  arthh-s  anfl  similarly 

-  i/.i  -i  pari*  uf  I  'is  ..  i     .  i  h>    v,  i.ri»s.  tf  tin-  llhrary  o\rin|ii  hai  simply  anlJn»rl/eil 

*'-'pv;i.,'  wMrii  ua-  i  i  1  ' i - < 1 .  5t  v<»u{ii  Ir  uuhrrrssary,  atal  >luatUI  ho  vrjft'tvtt  to 
>  «aif  ii^iun.  T"  ih-*  i'\i'  ml  Mini   if  pruaits  itnaiiMinrixoil,  uiiruiitponsjili'il 

1  ibi ;!  i'v  i'i  «j  i\       \\  ]■':-.  j  ■  rv  la  i  r  Ma1,  I  ho  oxomptluii  slaajhl  he  rojortoil  hrraiHO 

'  i'   i-  a.<ar  ^wi-i-iif'-  'haa       nrrr->a  r  y'\  ami    wuiihl  wroak  trt'fal  Injury  <>n 

•  ■»p\i'o^hf  r.,  s*:al»-at  tJto'satnr  I  i  inr  ilosl  ruylnj;  thr  lolanrril  snlulluli  Ihat 
■.^i.'ihl  fairly  mt\o  fli^  !r^it  iriialo  rliihls  ami  m-rOs  uf  all  ninccrin  iL 

Tli.-  ;.r. «■  ii i^i'il  l'J»ra:y  r>»Japrhai  >r«'k<  lu  jryali/o  ihu  vrr>  l\po  uf  niiruinpoio 
-<:*-i|  lilrary  r.  i  a  mlia  i  «»f  riitirr  arMrfo<  whfrh  f'ummNslumn*  l>avls  hrhl 
iM'Mir.'roirai.  ami  ma  fair  iim\  in  Williams  \  WUKios  v,  TuHrtl  Statos. 
th-  "| '!'in.i  <'.£ri  T'ltly  anal\/oil  and  rrjirtnl  thr  i-hiims  uf  thr  Afnrritan  l.l* 
i-iat».  A^-i«*aaihi!i  aiul  A<^uj-|ai imi  <jf  Itrsrarrh  LHirarics  that  mh-Ii  whnlosalf 
'■'^p^  if?.'  vvas  fair  a *o,  Hi<  (indiums  ami  upjniun  woro  ajipralrd  hy  fho  i;uvorniiiortt 
;r'  i*«'Ml  r  r  *'laim>  ami  its  upjniua  l<  nwaifnl.  I'.ut  rrmi  rdlrss  uf  Ihr  imlruiiH', 
']•■  A li f h< as  !r^i:c  ii  rtirarj^  1  ?oi i  imanMaa  l/nl.  anrumptai^n |nl  onc-at-a< 

.  irpriutiji^  uf  rr.fjtv  arUrlrs  *hnahl  nut  hr  ]  u  lani  1 1  oil  hy  thr  Copyright  -\rl, 
■■■■>■  n  of  a%  tinfair  ami  ila h>;iuln«r  Impart  ua  rupyrkht  uwnors.  am!  Mir  Stalo- 
;..[;.?•-;,».  i  nf roppi-in  arial  mpyrkhf  .>ystiaa  uf  ilissrminathiK  siirh  wra'ks,  it  Is 
•'.'•■('hi'1)'  ' i>po  i  :*  llhrary  irpr«>(lmai<ai  w  hlrh,  Mir  Uuasr  Uoporl  rmphn  -Im], 
■■'■■■■ih]  \-f  >  salm-iiMl  nmlor  "Wurkahlr  ulraram  r  ami  Horn^hii;  oumlit lun<"-  wilh 
i  :■'      ;  uasu  1 1  a  I  »!o  rnnrprtisil  hat  to  i  upy  riLrhl  r>wnors. 

(  !%  "U*-     :Klr  t'h  itrtinrc  tttttf  f.ircnitiHft  Conditions" 

'\'Ut>  I!  ■»! 1  .linllolarv  C'nininltt<v  prrsrrlhrrl  "workahlo  rlraraimo  ami  I  Irons!  n^ 
rriuilit!'  :  '  as  1 1  j « -  su-  «il  euinpunrht  uf  a  halancnl  solution.  It  ur^nj  all  parMos 
rnnruri;  "tn  ri  »nir<  ■  hrir  efforts  lu  roaoh  an  aeoommndaMon,M  Soino  lihr  irians 
Ina'o  ' i ! i /o« I  thai  olraraiir1  ami  liornshi.^  systiuu.  with  roasonahlo  payinont 
fu  r.  [-•.  r:j\t  nv\n« a--,  is  tin*  ralhaial  mrlhud  jm  i  tail t  In ir  Hhrary  ronroditotloij  of 
»»l  ;<  s  (  i'  i-nirro         i  s  ;uifl  similarly  sl/oil  portions  of  hooks,  Copyright  nwnors 

In1"*-   :a i-<l  *'     pritalplr,  ami  havo  smiuht  to  ih»volr>p  such  systems  in  oooji- 

•afi«  r  \M»h  i  1    .ry  spokesman.  Thr  lah'Sl  effort  orrurrnl  in  Marrh.  107^  wla  u 
r--;-t*»  •» ;.!  4Mv.    uf  learneil  surtrlirs.  univorsHy  prvsspx,  mil  lairs  and  nlliop  jcairual 
\  anihiM -y>  a  ■•!  in  Washington  with  a  lartro  trrouti  at  lihra  ry  spukesnH-tK  inrltul- 
p-pr''s'  niailvrs  of  Tho  Amerlean  IJhraiy  Assoriatloti  ami  A^soHaMon  of  lle- 
•■  a  roll  I  !l  i'  iri(»i.  I'ur  two  ilays  thr  irnmp  ilisiaissnl  various  asprrts  of  rlrai'ance 
ill  linv':!iL»  svsfrms  for  llhrary  rrprodm  t Lou  of  journal  articles.  Tlaus  wore 
»!«■  ?''■,  a  **!ihi ommlltee  to  eontimir  Ihr  work.  Itnt  the  entire  effort  enlfapse<l 
'  ■      tun  many  llhrary  lrailors  stahhnrtjly  arlh<  rod  it)  tla-ir  ea Mier  |w»siiioii  that 
r.rir!»»s  must  have  the  tmwer  to  cnjratre  in  uncompensated  reproduction  of 
.a"  journal  articles— nnd  that  copyright  owners  nmst  he  ilonlod  cnrnpensa- 
S  r.  y  rrfn.^M  to  rotUinur  thr  joinl  rffurl. 
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Tin1  sluhhoriiiie>s  :iml  unreasonableness  of  library  spokesmen  should  not  be 
lvunrdrd  by  giving  their  mum  it  u<  1 1  r  s.  ih>>  libraries,  the  power  t » ■  engage  hi  tin* 
Compensated  reproduction  of  articles  Mini  similarly  sltfed  portions  of  honk*  Such 
h'jir<>»|iii'iinti  iii it  In*  tloiic  under  fair  clrainiice  ji m I  licensing  sy^U'iaK.  An  I  those 
systems  ran  he  developed  by  t lu»  machinery  designed  by  this  Subcommittee  for 
li.  »t  pui|oM'  The  National  Commission  mi  New  Technological  fscs  of  Copy- 
righted Works. 

Moreover,  the  proposed  library  exemption  is  a  totally  unnecessary  abrogation 
of  t  op\  right  owners  rights,  hi  view  uf  the  prim  Iple  of  "availability"* 
i.i  »  Y7o-  iri'u  ifti  of  "Arttiltibititff" 

Section  insidi  pi-nulls  libraries  to  reprodnco--for  their  patrons  or  patroin 
of  oilier  libraries— single  copies  of  any  work  that  is  not  "available"  from  dcslg< 
Uatcd  soiiries,  As  Unhealed  below.  The  Authors  League  believes  that  Certain 
revisions should  he  madela  the  m-cMoii  fo  remove  nrohl^iiK N«s  that  would  deprive 
copj  i  Ighl  owners  of  esseuMnl  rights.  However,  llu1  principle  of  'availability" 
as^  i ins  Dial  the  patroin  of  libraries  ran  obtain  reprints  of  entire  Journal  articles 
and  similarly  sl/ed  portions  of  books,  |f  the  copyright  owner  will  not  provide*  a 
copy  of  I  he  ai  llolc,  directly  or  Ihrough  its  authorized  reproduction  service,  the 
library  may  produce  a  reprint,  without  permission  or  compensation, 

to  a  serio  of  m*  clings  hold  in  P.iT'J,  n  preventatives  of  journal  ami  hook  pub- 
lisher, ami  authors,  nu  t  with  library  representatives  to  discuss  Sec.  10S  and  Iho 
Mitiefple  of  availability.  Mhrary  spokesmen  indicated  (hut  their  principal  eon- 
Ci  in  was  assuring  that  reprints  of  sclcntlue,  technical  and  scholarly  articles  were 
''available"--  i.e.  could  he  provided*  -to  patrons  who  requested  them,  Some  li- 
brary spokesmen  also  recognized  that  library  reproduction  of  copies  of  these 
articles  should  m-t  bo  permitted  where  the  journal  publisher  was  making  copies 
available  directly,  or  ihrough  lis  authorized  reproduction  service.  A  proposed 
revision  of  See.  losfdl,  suggested  by  a  library  representative,  was  drafted. 
Although  It  would  have  increased  the  obligations  of  publishers  under  See,  MS 
tn  assure  "a vallahillfy"  of  reprints  of  articles,  it  was  summarily  rejected  hy 
The  American  Mhrary  Association  mid  Association  of  Research  Mhrarlcs,  The 
reason  Is  simple:  llielr  spokesmen  insist  that  libraries  must  be  permitted  to  re- 
produce copies  of  articles  without  compensation  even  though  the  journal  pub- 
lisher is  making  copies  Available,  directly  or  through  on  authorized  reprint 
Service.  Tills  destruction  of  the  copyright  owner's  right,  and  denial  of  needed  in- 
come, cannot  he  justified  under  the  principle  of  "availability."  Where  the  copy- 
righl  owner  provides  copies  of  the  article,  as  many  publishers  do,  libraries  should 
not  be  allowed  to  voyage  in  uncompensated  reproduction  of  these  copies.  If  lb 
braries  wish  to  provide  copies  to  patrons  faSfy*  than  the  publisher  does,  then  they 
should  work  with  copyright  owners  to  establish  '  workable  clearance  and  li- 
censing conditions." 

However,  library  spokesmen— with  some  notable  dissents— have  arbitrarily 
rojeeted  the  H-part  balanced  solution.  They  will  have  no  part  of  "workable  clear- 
ance ami  licensing  conditions",  era  reasonable  concept  of  "availability''  which  a1« 
lows  uncompensated  library  reproduction  only  when  the  publisher  is  not  provid- 
ing copies.  They  continue  to  demand  the  power  to  engage  in  uncompensated  re- 
production of  journal  articles  and  similarly  sized  portions  of  hooks,  despite  the 
serious  injury  this  would  intilct  on  copyright  owners  and  the  copyright  system. 

Jht  ) Whrttru  H.rvmplton  Would  Injure  Copyright  Owner*  and  the  Copyright 


([)  riH|Ucs!lomiMy,  the  proposed  library  reproduction  exemption  would  re- 
duce subscribers  to  scientific,  technical  and  scholarly  Journals  by  libraries,  who 
;in>  fhrlr  principal  subscribers  (and  by  Individual  subscribers).  Librarians  have 
Candidly  admitted  that  this  Is  the  purpose  of  library  reproduction  of  Journal 
articles.  The  attrition  occurs  at  two  levels.  Some  libraries  took  multiple  subscrip- 
tion to  heavily  used  journals  so  that  several  patrons  could  use  them  at  the 
same  time.  Now*  one  subscription  suthces,  since  it  is  used  to  reproduce  copies  of 
articles  for  each  user  who  wants  them, 

(ih  <bi  the  second  level.  library  reproduction  of  journal  articles  allows  many 
libraries  to  eliminate  all  subscriptions  to  many  journals.  When  patrons  of  these 
libraries  want  an  art  Id.',  the  library  forwards  the  order  to  a  central  library 
which  reproduces  a  single  copy  of  I  he  article  for  the  patron.  Mhrary  spokes- 
man, with  a  penchant  for  confusing  euphemisms  (e.g.,  they  label  unlimited 
library  copying  of  articles  as  ''single  copying"  because  the  copies  are  produced 
oue  for-a-customerj  blithely  characterize  these  reprint  transactions  a*  "inter- 


library  loans",  )n  truth,  no  loan  is  involved.  The  n*prlut  Is  supplied  f0  Ihe 
jutnm  who  ordered,  and  ho  keeps  It-  it  is  his  probity.  Atltn! 1 1 isil v,  library 
reproduction  of  Journal  articles  is  defined  to  |>ermit  a  few  libraries  io  H»rvo 
as  oneaHHIme  reprint  services  providing  copies  of  articles  to  mnnv  oiher 
libraries  who  will  not  have  to  subscribe  to  those  sohmtMc,  technical  or  scholarly 
Journals  The  government  libraries  ImMvod  in  tin*  Williams  and  Wilkfus  ease 
en^ed  in  tiiis  "wholesale"  one -at  alimo  r*-x»i-i m l iii.u  of  Journal  articles  lUvh 
year,  their  Xerox  machines  churned  out  thousands  upon  thousands  of  reprints 
of  Journal  nilhles- onenMHiine-  to  lili  (ho  orders  of  patrons  of  other  libraries 
as  woll  ns  tiioir  own  pa  Irons. 

I'mler  these  circum>tanocs,  tho  j>rnjHJso<l  exemption  is  hound  to  deprive  journal  * 
publishers  of  Income  from  subscriptions  that  aro  in>t  renewed,  ami  additional 
subscriptions  that  aro  not  placed  because  or  library  reproduction  of  tho] ran htos 

i ill)  Moreover,  tho  promised  exemption  would  deprive  Journal  publishers  of 
(■om|>cnsution  for  uses  of  their  works  by  audiences  rcuhod  by  tho  now  process 
of  dissemination— one  ut-a  iimo  reprinting  of  articles  Doctors,  engineers,  sci- 
entist* in  every  Held  and  other  potential  readers  ran  survey  tho  contents  of 
many  Journals  through  abstracts-  thou  order  reprints  of  Hie  particular  unices 
that  Interest  them.  They  aro  not  readers  of  "jourUals",  TJa»y  aro  an  audience 
served  til  reel  ly  by  reprints  of  articles.  This  process  of  dlssemi nation  will  cm- 
llnuo  In  expand,  fur  each  journal  article  is  a  separate  (and  separately  copy, 
rlghtnble)  work,  unrelated  to  Ihe  other  articles  in  tho  issue.  Ono-at-a-Hmo  ro- 
prJnling  permits  users  to  acquire  copies  of  only  the  particular  works— i.e.  sop* 
urate  articles-  they  want  to  read. 

Similar  developments  of  new  processes  for  disseminating  literary,  mu^bal 
and  dramntie  works  have  oceurred  frequently:  e.g.,  motion  pictures  ami  tele- 
vision do  supplement  Ihe  stage),  the  phonograph  record,  radio  ami  tape  record- 
ings (to  supplement  sheet  music),  The  paperback  l>ook  revolution  creuttMl  a 
proeess  of  disseminating  books  -In  low  priced  editions,  through  muss  distribu- 
tion—to  an  audieneo  many  tiinoH  greater  than  that  reached  by  the  convention 
method  of  distribution,  hard-<  over  'trade"  editions. 

t'ntli  now,  authors  and  publishers  have  In'oii  compensated  for  uses  of  their 
works  by  audleneos  reached  through  these  new  processes  of  dissemination.  How- 
ever library  spokesmen  now  ask  Congress  to  Impose  an  exemption  which  would 
deprive  Journal  publishers  of  payment  for  uses  of  their  works  by  tho  Increas- 
ing audience  reached  by  the  oiic-nt-a-tlmc  reprr«ductlon  of  their  articles.  This 
means  that  Innumerable  readers  who  will  benefit  from  the  publisher's  work 
In  editing,  printing  and  distributing  Us  journals  will  not  help  defray  any  part 
of  the  publisher's  cost  of  doing  the  work  which  made  the  nrliohs  "available" 
In  the  first  place.  These  costs  continue  to  rise,  though  subscription*  remain 
static,  or  decline.  Deprived  of  income  which  they  need  ami  are  entllhst  to 
receive,  publishers  will  he  obliged  lo  discontinue  many  .scientific,  technical  and 
scholarly  Journals. 

(iv>  Tito  proposed  library  exemption  would  also  damage  authors  of  poofr.v, 
fiction,  and  books  and  articles  on  current  f>elltlenl  ami  social  problems  bi- 
ography, history  and  a  wide  range  of  subjects.  After  these  works  first  apiwir 
in  periodicals  or  books,  they  are  often  reprinted-- with  the  author's  i>ormlsslou — 
In  nnlhntogles.  text  bonks,  periodicals  and  other  books  (such  as  collections  of 
an  author's  poelvy,  short  stories  or  articles).  Many  authors  earn  a  substan- 
tial part  of  their  Income  from  such  riprhttinfi  of  their  works.  Indeed,  some  earn 
Die  major  pari  of  their  compensation  hi  this  manner,  Toots  and  essayists  for 
example,  receive  vei>  Iff  Up  when  a  poem  or  essay  fs  puhtlshod  In  a  poWodfeal: 
but  they  may  license  several  different  publishers  to  reprint  the  pnetn  or  essay 
In  anthologies  or  collections.  And  although  each  fee  Is  small,  the  accumula- 
tion of  fees  can  produce  a  modest  reward  for  work  of  substantia!  literary  val- 
ue. Authors  nf  books  also  earn  a  significant  part  of  their  compensation.  In  many 
Instances*,  from  permitting  the  reprinting  of  excerpts—  of  similar  H/e  to  period!* 
cal  nr'h-Jci!  -  in  anthologies  textbook*  and  other  co'leef  Ions 

Purler  the  proposed  exemption,  libraries  -including  colfcce  and  nntvorsttv 
libraries  -  would  have  the  power  to  reproduce  single  copies  of  poems.  nrtlHos  and 
sections  of  hooks,  without  coruitcnsaf Ion  to  the  author.  The  pfoce*S  1ST Supplying 
tbe«e  cople<-  eg,  one  to  each  student  In  a  university  class  In  literature  or  po- 
litical science — can  replace  several  copies  of  an  anthology  or  book  In  the  library, 
or  several  copies  of  a  paperback  collection  or  text  In  the  college  lwiVstorc.  T*n* 
less  authors  are  compensated  for  u»es  of  their  works  by  audiences  reached  by 
the  new  process  of  ono-nt-ndlme  reprinting,  they  will  be  deprived  of  a  sub* 
stantlal  portion  of  their  Income, 
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iv)  As  we  have  noted,  t  proposed  library  exemption  would  lie  null  an  ac- 
cumulation i>t'  uncompensated  copies  of  ;i  given  article  or  similarly  sized  excerpt 
from  a  hook.  Any  one  library  could  reproduce  several  copies  •  i f  (hi*  work,  "one- 
ut-adhm\"  And  many  libraries  could  do  the  same  thing.  "Isolated  instances  of 
minor  Infringements,"  as  Iho  Subcommittee's  draft  report  noted,  "when  mill  1 1- 
plied  many  times,  become  In  the  nugrepHe  a  major  inroad  on  copyright  that 
must  ho  prevented."  Library  spokesmen  argue  that  uncompensated  library  re- 
production poses  no  threat  to  publishers  ami  authors.  H>it  In  1W7,  according  to 
the  $t>ph<ir  ii  ffvitpron  report  for  the  oillce  of  I'M  neat  ion,  "ft  Is  estimator  that  in 
15M»7  one  billion  copyrighted  pai^s  were  <  i»ploit  In  t  ho  r.X.M 

The  Hilary  spokesmen  can  hardly  guarantee  that  the  proposed  exemption 
wilt  not  seriously  Injure  publishers  of  journals,  i»r  authors,  Moreover,  the  pro- 
posed exemption  docs  not*  ami  could  not,  draw  a  ! i tn •  -  limiting  the  Injury  n  pub- 
lisher or  author  would  suffer  before  llhrurles  will  eonse  onc-nt-u-ftmc  reprinting 
of  his  articles  or  portions  of  his  hooks.  And  in  the  light  of  ropy  right  history,  it  Is 
dangorous  to  assume  that  the  process  of  uncompensated  library  copying  will  not 
intlict  suh>tantlal  dimaue.  Starting  with  the  phonograph  record,  every  now  proc- 
ess of  dissemination  was  greeted  Initially  l>y  the  same  "it's  not  a  real  threat1' 
attitude  the  Uhrary  spokesmen  have  voiced  on  the  techniques  of  onc-at-adlme 
reprinting. 

(Vli  One  of  the  graves?  dangers  of  the  proposed  Uhrary  exemption  Is  the  ad- 
verse cOVct  It  will  have  on  Independent,  entrepreneurial  system  for  creating. 
puMMdmr  ami  disseminating  journals,  hooks  and  other  works.  The  "economic 
philosophy"  underlying  the  copyright  ehinse  was;  that  such  a  system  was  prefer- 
able  10  patromme  by  governments  or  wealthy  institutions,  llecause  the  copy, 
right  owner  wns  entitled  to  compensation  from  users  of  Ids  work,  he  could  make 
the  expendit  ures  necessary  to  create,  'kdit,  publish  and  dissoudnate  It.  Through  the 
pavment  of  royalties  and  other  compensation,  users  In  effect  shared  in  defray* 
lay  the  ousts  of  producing  the  materials  they  desired,  Hut.  as  we  have  noted, 
proposed  exemption  would  deprive  journal  publishers,  and  authors,  of  sub- 
stantial part  of  thfs  needed  income- compensation  for  uses  of  their  works  by 
audiences  reached  by  the  oue-at-a-tlme  production  n«  their  artUles  or  portions 
of  their  hooks.  It  Is  regrettable  tlmt  library  spokesmen  refuse  to  recognize  the 
serious  danger  their  exemption  poses  to  the  Independent,  entrepreneurial  system 
of  publication  and  dissemination  which  is  essential  to  them,  and-  -more  Im- 
portantly—to their  patrons. 

fvll)  ft  should  bo  noted  that  library  reproduction  of  articles  is  not  merely 
"nofo  taking'1,  nor  a  substitute  for  copying  by  Individual  readers.  Persons  who 
obtain  reprints  of  articles  from  a  library  copying  service  or  the  publisher  are 
not  taking  handwritten  notes.  Tliey  are  acquiring  reprints  of  printed  articles,  10, 
tin.  'M)  or  more  paces  long— just  ns  they  buy  or  acquire  other  published  materials, 
to  avMd  the  doyens  of  hours  U  Would  tnke  to  copy  Hmt  much  by  hand,  Nov  could 
Uhrary  patrons  reproduce  the  copies  themselves,  Many  patronize  libraries  that 
do  not  have  the  journals:  the  copies  are  reproducerl  for  t In  mi  by  other  libraries 
do/en*  "r  hundred  of  miles  nwny.  And  where  the  patron's  own  library  subscribes 
to  the  Journal,  it  will  produce  and  deliver  a  reprint  of  the  article  ho  wants  ( rattier 
than  lend  the  journal)  —  so  that  it  can  keep  Its  one  issue  available  to  reproduce 
copies  of  articles  for  other  patrons,  and  avoid  losing  this  reprint  master  through 
wear  and  tea  r.  readers'  negligence,  or  theft. 

Thr  *' Wiil'istfjiftfcttt'*  .it'tfuttwut* 

In  the  pa*t.  the  librarians  have  accompanied  their  demand  for  the  proposed 
exei  iptlon  e-ith  an  assort  meat  of  "philosophical'1  arguments:  c.^'..  copyright  is 
a  mote  po1v,  u  Is  not  property  but  a  '  privilege."  Should  If  become  necessary  to  re- 
sj.:»nd  to  those  familiar  gambits,  we  respectfully  direct  the  subcommittee's  at- 
tention to  our  accompanying  statement  ou  tiie  "Kdueaf  tonal  Rxtntiptlrm,*1  de- 
m-tvded  by  the  National  V.  location  Association  and  other  groups. 


AMenigh  the  Ibm^e  Judiciary  t'oiemhfeo  Itoport  urged  lie*  parties  to  folntly 
d"vvh>p  "workrd.li*  clearance  arid  llcnrcdug  conditions."  efforts  to  dr»  so  have  col» 
hff^od  l^'c.in^e  Uhrary  <poke^men  opposed  lhJ«*  phase  of  a  fair  and  nalaneed 
sotjn  hm  to  the  problem  of  libnrv  pluUocra^  I  Tig. 

U  is  therefore  e^senlial  that  the  Xafbam!  t'omndssion  on  New  Tee|ined<»glcal 
t%.'s  <^f  Copyrighted  Works  hi>  established,  And  that  the  Commission  proceed,  as 
intended  by  Tith»  1 1  of  S,  13(11.  to  study  and  make  reeommendat Ions  as  to  "work- 
nhln  etearance  ami  licencing  condition^"  for  library  reproduction  of  articles  and 
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similarly  sized  portions  of  lm«<ks  ami  other  works.  Much  of  the  information  U 
ul ready  available.  l'raiUcul  proposals  have  been  uuute  *>y  various  Itd'oiuieil  Indi- 
viduals, Including  librarians*  who  In  vol*  a  licensing  system.  Ther<»  are  no  real 
obstacles  to  a  reasonable  solution  "wept  the  position  of  library  spokesmen  Unit 
authors  and  publishers  n rt*  imt  eniMfed  to  any  compensation  for  library  one*nt-n« 
lime  production  of  t ti^lr  articles  uno  sintiluviy  >r/ed  portions  of t ii^ir  hook*, 


See1*  U)S  (<U  would  penult  uueouii*cusalvd  library  reproduction  of  copies  of 
any  work  when  an  unused  copy  "cannot  In-  obtained  ni  n  lonmiil  price  from 
commonly  known  trade  sources  in  tin-  I'nUed  Stairs  Including  authorized  repro- 
ducing services."  There  arc  certain  ambiguities  in  I  he  section  which  could 
seriously  damage  the  rights  of  amicus  and  publishers.  TheMi  Involve  such  uiie.v 
Hons  as  what  "trade  sources"  arc  Included,  what  Una1  intervals  make  the  privilege 
operative*  and  what  is  a  normal  pi  ice.  A  careful  niul  thorough  analysis  of  those 
ambiguities  lias  heeu  prepared  and  submitted  to  1  ho  SubcomndUoe  by  the  lh in 
of  Linden  and  Dciitsch.  Their  memorandum  Indicates  the  principal  diltlcultles 
posed  l»y  the  section:  and  we  rcs|>eci  fully  urge  that  it  be  revised  to  owivmne 
them.  We  nl>o  urge  that  the  revision  Itnorporalo  the  suggestions  made  by  the 
Association  of  American  l'ublishcrs.  Finally  we  urge  the  revision  take  account 
of  the  difference  between  \arbais  categories  of  works.  Many  literary  wotlv*.  for 
example,  are  reprinted  periodically,  as  the  deimiiul  for  the  work  warrants  it. 
If  libraries  could  reproduce  copies  during  these  intervals  becau>e  a  copy  was  not 
available  from  trade  sources,  this  < -<»i*,h|  .eliminate  the  po-sll  ility  of  any  further 
reprinting  -  depriving  anthers  ami  publishers  of  laconic.  It  would  appear  that 
tiie  problems  prised  by  See.  ins  (c>  and  id)  eonbl  be  solved  more  readily  by  the 
Commission :  and  that  It  might  be  preferable  to  enact  Sec.  ins,  pending  the 
Commission's  recommendations,  in  the  form  enacted  by  the  Mouse  of 
Representatives. 


As  Mm*  Subf'ommlfri  e*s  draft  report  indicates,  Se< .  P>7  of  S.  1,'ltJI  "i*  Intended 
to  restate  Ihoprescnl  judicial  doctrine  of  fair  use.  not  to  change,  narrow  or  en- 
large it  in  any  way."  YVe  have  always  supported  this  interpretalloti  of  the  sec- 
tion's purpose.  The  draft  rejMat  foil  her  states  "Library  copying  nnM  be  judged 
a  fair  use  or  an  Infringement  on  t  he  basis  of  all  the  relevant  criteria  and  the  facts 
of  a  particular  situation."  This  is  a  eorrect  statement  of  the  application  of  the 
fair  use  doctrine  to  lihrary  copy! tic- --paralleling  Hie  view  of  the  House  Judiciary 
committee,  quoted  above.  However,  the  draft  rojMut  then  stales:  "While  il  is  not 
possible  to  formulaic  rules  of  general  application,  the  making  of  a  single  copy 
of  an  article  in  a  periodical  or  excerpt  from  a  book  would  normally  be  regarded 
as  fair  use.1*  We  believe  this  sentence  is  not  a  correct  application  of  the  doctrine 
of  fair  u*i\  and  contradicts  the  view  of  the  Subcommittee  and  the  I  louse  Judiciary 
Committee  thai  library  copying,  like  other  copying,  must  be  judged  for  fair  use 
purposes  on  the  basis  of  nil  the  relevant  criteria  and  the  facts  of  a  particular 
situation.  We  have  discussed  the  damaging  cousei|Uenres  of  library  reproditetlou 
of  so-called  single  copies,  which  cannot  be  considered  a  fair  use  under  all  the 
relevant  criteria.  Moreover,  library  reproduction  of  single  copies  is.  in  reality,  a 
jwh'^xx  whbh  produces  many  copb-s.  The  crux  of  ronuuNsinncr  Davis*  opinion 
In  the  William  <f  Wttkhtt  case  was  that  the  copying  done  by  (lie  government 
libraries— -otie-aNa-titne — "is  wliolesaln  copying  and  meets  none  of  the  criteria 
of  fair  use."  We  doubt  the  sentence  in  uuestlon  was  intended  lo  condone  such 
copying  as  fair  use.  Hut  it  may  be  read  that  way.  We  respectfully  urge  that  the 
senencc  l>e  deleted,  Tlds  would  be  consistent  with  the  fundamental  premises 
adopted  by  this  Subcommittee  and  The  House  Judiciary  C-anmiltee  that  fair  use 
Is  n  judicial  doctrine  ("restated"  In  Sec,  107)  and  that  library  copying  mu>t  be 
judged,  like  all  other  copying,  by  applying  the  criteria  to  the  facts  of  a  partirtdar 
situation. 

We  thank  the  Subcommittee  for  this  opportunity  to  state  the  views  of  The 
Authors  League  on  these  vital  Issues. 


Senator  XIWYkuax.  Nrrvw  this  hrin^s  ns  In  tlie  conclusion  of  the 
witnesses  flint  were  sche^liilefl  foj-  tJih  morninir's  session.  We  nre  ot'ly 
n  few  minutes  overtime.  We  (*nm|>eiisate«l  for  our  latetn  ss  in  stniliii^r 
!>v  enminv  l^aclc  ^  1  flrtoVlnrlf.  H  is  tmw  nltinist  2. 
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I   hope  ho\V   WV  I  : ! I J  IUOV.'  r\ pei  1 11 5 01  |sly  SO  that  WO  CUU  COUcludrt 

by  I  oVhvk  beraii^e  I  do  have  to  leave  at  t  hat  time. 
*  All  ritfliL  Cull  the  next  wit  in  s^. 

Mr.  lbu:\\AV.  Mr.  Chairman,  tho  issue  for  the  afternoon  session 
h  tin-  propn«vd  ad  |lnr  « ■* m j n i j ; f  J 1 1 '  amendment  for  a  iroiiVral  cduoa- 
I  h»nal  exempt  ion.  h\>i  t  v  minutes  have  been  a  Mora  ted  to  tin*  proponents 
of  flu'  a  mem  J  n  irnt,  the  n  d  hot'  eoi  ion  it  tro, 

Would  you  all  please  come  forward  I 

S'uutov  MrCi Kfj.v.v.  Forty  minutes  is  also  allotted  to  tho  opposU 
lion. 

Mr.  Hukvxav.  Mr.  Chairman,  I  request  that  the  text  of  the  pro- 
posal amend  incut  appear  at  this  point  in  the  record, 

Se  nator  M<  (  Y?:u.a  v.  This  is  I  he  amendment  to  he  proposed  by  tho 
wiiins-vs  n«>w  appearing 

Mr.  Hf.'i:vv  iv.  That  ismnvrf. 

Senator  M<  Crv.u  an*.  All  rio?ht,  this  amendment  will  appear  immo- 
diati  ly  after  yon  <reuf!omon  are  identified  in  the  record.  Then  tho 
amendment  you  sponsored  may  he  print(vd  in  the  record, 

Mr.  I'm  wan.  ])v.  Wi^ron,  would  you  introduce  yourself  for  the 
rerunl  i 

STATEMENT  OF  THE  AD  HOC  COMMITTEE  OF  EDUCATIONAL  INSTI- 
TUTIONS  AND  ORGANIZATIONS  ON  COPYRIGHT  LAW  REVISIONS, 
HAROLD  E,  WIGREN,  CHAIRMAN;  ACCOMPANIED  BY  ALFRED 
CARR,  LEGISLATIVE  CONSULTANT,  NATIONAL  EDUCATION  AS- 
SOCJATION:  ROBERT  F.  HOGAN,  EXECUTIVE  SECRETARY,  NA- 
TIONAL COUNCIL  OF  TEACHERS  OF  ENGLISH:  RICHARD  J, 
SCHOECK.  DIRECTOR  OF  RESEARCH  ACTIVITIES,  FOLGER  SHAKE- 
SPEARE  LIBRARY  OF  THE  DISTRICT  OF  COLUMBIA,  ON  BEHALF 
OF  MODERN  LANGUAGE  ASSOCIATION;  FRANK  NORWOOD,  EXECU- 
TIVE  SECRETARY,  JOINT  COUNCIL  ON  EDUCATION  TELECOMMU- 
NICATIONS;  JOHN  a  STEDMAN,  PROFESSOR  OF  LAW,  UNIVERSITY 
OF  WISCONSIN:  AUGUST  W.  STEINHILBER,  DIRECTOR  OF  FED- 
ERAL AND  CONGRESSIONAL  RELATIONS,  NATIONAL  SCHOOL 
BOARDS  ASSOCIATION;  AND  HARRY  N.  ROSENFIELD,  COUNSEL 
TO  THE  AD  HOC  COMMITTEE 

Mr.  Wunu.v.  Mr.  Chairman  and  members  of  tho  subcommittee,  wo 
have  evervom*  here,  !  think,  oxecpt  one  of  our  witnesses,  and  he  has 
I  nen  detained  in  another  hearing  but  he  will  ho  in  shortly.  I  a  in  ^'oin# 
to  ihtc.  in  the  interest  of  time,  that  each  of  our  panel  members  will 
nih-odn-v  himself  as  we  <ro  through,  if  you  don't  mind?  I  think  it 
miirht  bo  easier. 

S.  nator  Mrf  'i.ku.  \ \\  All  riirhf .  .Jus!  introduce  yourselves,  and  place 
tlii-  proposed  amendment  in  the  record. 
Mr.  Wiuit.v.  All  rk'ht. 

I  am  Harold  V\  Wiirivn,  chairman  of  tho  ad  hoc  committee  of  41 
educational  «n tranixnt ion*. 

Senator  MrCi.i.u.AN\  Kine»  The  amendment  to  be  proposed  will  bo 
placed  in  the  record. 

[The amendment  follows;] 
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Section     .  Limitation*  on  wttttive  rights:  "wud  notion  for  latching,  scholar* 
Hhlp  and  remrn  *'h 

Notwithstanding  other  provisions  of  this  Act,  nonprofit  nso  of  n  portion  of  a 
coi*yrlnhte<l  work  fur  noncommercial  teaching,  scholarship  ami  research  Is  not 
an  Infringement  of  copyright. 

For  purposes  of  this  section, 

(1)  "nse1*  shall  mean  reproduction,  copying  ami  recording j  storage  and  re- 
trieval hy  automatic  systems  capable  of  storing,  processing,  retrieving,  or  trans- 
ferring informal  Ion  or  In  conjunction  with  any  similar  device,  machine  or  process] 

(2)  "portion"  shall  mean  brief  excerpts  (which  are  not  substantial  in  length 
in  proportion  to  their  source)  from  copyrighted  worka,  except  that  it  shall  also 
include 

in)  the  whole  of  short  literary,  pictorial  and  graphic  works, 
(b)  entire  works  reproduced  for  storage  in  automatic  systems  capable 
of  storing,  processing,  retrieving,  or  transferring  Information1  or  In  conjunc- 
tion with  any  similar  device,  machine  or  process,  provided  that 

IO  a  method  of  recording  retrieval  of  the  slored  information  is 
established  at  the  time  of  reproduction  for  storage,  ami 

<th  the  rules  otherwise  applicable  under  law  to  copyright  works 
shall  apply  to  Information  retrieved  from  such  systems; 
(v)  recording  arid  retransmission  of  broadcasts  within  live  school  days 
after  the  recorded  hrondcu>t;  provided  that  such  recording  is  Immcdhitely 
destroyed  after  such  5  day  period  and  that  such  retransmission  is  limited 
to  immediate  viewing  In  schools  and  alleges. 
Provided  tloit  ''portion"  shall  not  include  works  which  are 

in)  orUfmilly  consumable  upon  use,  such  as  workbook  exercises,  prob- 
lems or  standardized  tests  and  the  answer  sheets  for  such  tests; 

(h)  used  for  the  purpose  of  compilation  within  the  provisions  of  Section 
HWa). 

Senator  MVOu'rr  w.  Prevent. 

Mr.  l\r|iii!i;v.  I  appear  before  yon  toduv.  on  behalf  of  tlio  Ad  Hoc 
Committee  on  ( %  >j  >\  i  i«j  I  it  Law  lie-vision,  which  represents  t  lie  interests 
of  teachers,  pro  lessors,  school  administrators,  elected  school  board 
members,  subject  matter  specialists,  educational  broadcasters,  librar- 
ians and,  nm>t  importantly,  students -themselves.  Actually,  we  repre- 
sent the  only  major  ortraui/ed  i/rnup  of  nonprofit  copyright  users.  Our 
clients  arc  student^  and  they  are  com])Ietely  dependent  on  the  ease 
with  which  copyrighted  information  can  bo  made  available to  them  in 
reasonable  proportions.  Jn  an  information  society,  .Mr,  Chairman,  the 
quality  of  their  education  is  in  vonr  hands  and  the  bands  of  the  com- 
mittee. A  list  of  nnr  members  is  attached  to  this  statement  (exhibit 
A  1.  For  the  record  I  would  like  to  point  out  that  we  support  the  testi- 
mony uivon  by  ttie  library  associations  this  morning.  These  groups 
ate  members  of  the  Ad  Hoc  Committee  on  Copyright  Law  Revision, 

I  am  accompanied  today  by  a  panel  of  representatives  of  mctnljcrs 
and  participants  in  tlie  ad  hoc  committee  who  will  address  thoin.se Ives 
to  paiticular  aspe  cts  of  our  position.  We  will  not  dwell  on  some  of  the 
other  concerns  we  have  in  the  bill,  but  instead  will  concentrate  on  the 
main  thrust  of  this  heavinp— -namely,  our  proposal  that  a  limited  edu- 
cational exemption  be  provided  for  teachers,  scholars,  and  researchers 
to  use  materials  for  nonprofit  purposes  in  carrying  out  their  day-to- 
day work, 

First,  we  would  like  to  point  out  to  tlie  subcommittee  tlie  rationale 
for  this  limited  educational  exemption.  Durinir  the  past  8  years,  the 
ad  hoc  committee  has  made  every  client  to  maintain  contact  and  dia- 
log with  publishers,  authors,  and  materials  producers  to  roach  some 
type  of  accommodation  which  would  take  into  account  tlie  interests 
of  all  parties  concerned  in  the  revision  ell'ort  in  order  to  strike  a  fair 
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balance  Im'1  ween  1  he  rights  of  proprietors  and  the  rights  of  consumers  ■' 
usei^of  inalrrials. 

Our  discissions  however,  have  been  trust ratotl  by  t ho  impact  of 
i he  recent  intiiur  by  Commissioner  Davis  of  the  l\S.  Court  of  Claims 
iu  favor  of  William-  X  Wilkins.  in  its  cop>  right  infringement  suit 
against  the  National  Library  of  Medicine,  i ViiiHiiis^itiiicr  Davis'  re- 
port, in  our  judgment,  lias  pivac  impact  not  only  on  library operations 
hut  also  on  the  ability  of  the  educational  community  to  gain  iHTt'ss  to 
the  intellectual  re-ourccs  of  this  Nation.  This  ruling,  if  allirmcd  by 
l hi-  entire  Court  of  Claims,  would  seriously  limit  the  scope  and  mean- 
ing of  "fail'  use."  The  Commissioner's  ruling  has  caused  considerable 
consternation  ami  alarm  within  the  educational  community  not  only 
Uvan*e  of  Use  tied  on  libraries  but  nlsr>  because  it  woulil  undercut  the 
accepted  ami  traditional  meaning  of  "fair  use"  for  teachers.  The  lan- 
guage ami  rationale  ate  just  as  applicable  againM  teachers  ami  schools 
as  against  libraries 

Senator  MrCi.KuaN.  I  don't  want  to  interrupt  yon,  but  I  ilo  think 
this  question  oiu/ht  to  he  borne  in  miml,  and  1  would  like  for  some  of 
you  (ogive  u-an  answerto  it. 

Is  there  any  danger  of  this  material  drying  up  or  being  greatly  di- 
minished by  reason  of  the  inability  of  the  producers  to  finance  the  costs 
of  it  unless  l hey  get  revenues,  additional  revenues  iu  some  other  way  ? 

Mr.  Wiom  N.  Well,  we  think  that  we  are  crealiiur  markets  for  the 
author's  works,  and  we  think  that  the  author  needs  us  and  we  need 
him.  We  give  his  works  visibility. 

Senator  Mi  Ci,ku.an\  There'is  no  question  about  that,  but  if  thev 
can't  produce  it.  and  tret  n  return,  at  least  on  their  investment,  enough 
to  keep  them  in  business,  you  are  not  going  to  have  the  material. 

Mr.  Wiokkx.  Well,  we  are  asking  for  only  minimal  things  in  the 
course  of  teaching  and  learning  that  we  feel  will  not  undercut  at  all 
the  ability  of  the  publisher  to  make  sufficient  profit,  which,  of  course, 
we  t  hink  hc.should  do. 

Senator  Sh  Cra.u .ax.  But  on  the  other  hand,  if  they  don't  have  any- 
body to  subscribe  for  it,  thev  are  certainly  not  going  to  produce  any 
ofit. 

Mr.  Wu;m:x.  That  is  right. 

Senator  McCraiu.AX.  So  we  have  a  problem.  There  has  to  be  a  little 
give  and  take  here. 

M  r.  Wmur.x,  We  understand  this  ami  Congress  needs  to  strike  a  fair 
balance  between  the  rights  of  proprietors  and  the  rights  of  users. 

Because  the  William*  ami  Witfri?)s  decision  proves  the  unreliability 
of  "fair  use"  for  schools  and  libraries,  the  ad  hoe  committee  urges 
Congress  to  adopt  the  concept  of  a  limited  educational  exemption 
which  woulil  neutralize  the  harmful  effect  of  the  Commissioner's 
opinion  on  both  schools  and  libraries  and  at  the  same  time  not  be 
detrimental  to  publishers  or  producers  of  materials.  Tn  light  of  Wil- 
liams and  Wilkins.  our  request  for  a  limited  educational  exemption  is 
submitted  to  this  committee  not  in  lieu  of  "fair  use"  but  in  addition  to 
"'fair  uV*  in  the  statutes.  "Fair  use''  is  generic  in  nature  and  is  anplb 
cable  to  everyone— -commercial  and  noncommercial  user  alike,  Educa- 
tional users 'need  special  protection  over  and  above  that  provided 
commercial  users  because  t  hey  have  a  public  responsibility  for  teaching 
the  children  entrusted  to  them.  They  work  for  people- -not  for  profit. 
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They  do  not  use  materials  for  their  own  gain, but  fortho  benefit  of  tho 
children  of  nil  of  our  citizens,  including  those  of  authors  and  pub- 
lishers. This  is  tho  foundation  stone  for  American  education* 

Now,  tho  whole  proposed  language  of  the  ad  hoc  committee's  rocom- 
inundation,  including  definitions  and  limitations,  is  attached  to  this 
statement  Hi  exhibit  H.  It  is  too  long  to  read  here  because  it  takes  up 
a  whole  page,  hut  1  respectfully  request  that  it  he  inserted  into  tho 
record. 

•Senator  McCi.km.an.  Let  that  also be  inserted  in  the  record. 

Mr.  Wiokkx.  Also  1  would  like  to  request  that  exhibit  A  bo  inserted 

into  the  record  

Senator  MrCuKtXAX.  Let  that  also  he  inserted  into  tho  record. 
Mi  .  W  MiiiKv.  Iii  short .  t  he  ad  hor  comm it t ee's  recommendation  would 
enable  teachers  to  make  copies  or  recordings  for  purely  noncommer- 
cial classroom  teaching  purpose*  of  the  following,  for  example: 
A  short  poem ;  a  short  story;  an  essay;  a  map. 
An  article  from  u  magaainoor  newspaper. 
A  transparency  of  a  chart  from  a  newspaper  or  from  a  text 
for  classroom  use. 

A  transparency  of  a  graph  or  diagram  from  a  hook,  newspaper, 
or  a  magazine. 

A  TV  or  radio  program  which  is  used  within  5  school  days  after 
the  recorded  broadcast,  then  erased. 

A  rendition  of  a  school  orchestra  for  the  purpose  of  self- 
evaluation. 

A  recording  of  a  musical  excerpt  for  the  purposes  of  study. 
Kxcer[jts  or  quotations  (such  as  excerpts  from  contemporary 
writings  in  a  duplica ted  examination). 

Tho  ad  hoe  committee  is  not  asking  for  the  right  to  copy  an  entire 
hook  or  novel;  a  dictionary,  reference  book,  musical  score,  encyclo- 
pedia. lua^ziw^H^wsp^er,  pamphlet,  or  monograph;  a  motion  pic- 
ture or  a  tilmstrip.  The  ad  hoc  committee  is  not  asking  for  the  right  to 
make  copies  of  materials  originally  consumable  upon  use,  such  as 
workbook  exercises,  problems,  answer  sheets  for  standardized  testa; 
nor  is  it  asking  for  permission  to  anthologize, 

In  conclusion,  we  would  like  to  point  out  that  the  doctrine  of  "fair 
use"  alone  is  insufficient,  in  our  judgment,  to  provide  the  certainty  that 
teachers  and  other  nonprofit  educational  users  of  copyrighted  mate- 
rials need  for  their  own  protection,  particularly  in  light  of  recent  de- 
velopments in  the  Williams  mul  Wi/kins  case. 

In  the  event  that  this  subcommittee  cannot  grant  our  request,  tho 
ad  hoc  committee  will  be  unable  to  support  the  proposed  legislation 
(S.  1:561)  unless  it  is  changed  in  two  major  respects:  (1)  unless  tho 
hill  specifically  provides  adherence  to  tho  concepts  and  meanings  of 
•'fair  use"  which  were  written  into  House  Keport  No.  83,  of  tho  00th 
Congress,  as  amended  in  the  following  respects : 

(a)  Tho  elimination  of  the  expression  "no  matter  how  minor"  in 
reference  to  the  fourth  criterion. 

(b)  Tho  authorization  for  classroom  purposes  for  limited  multiple 
copying  of  short  whole  works,  such  as  poems,  articles,  stories,  and 
essays. 

(c)  The  application  of  the  full  impact  of  "fair  use"  to  instructional 
technology. 

O 

ERLC 


1S4 


f*J)  I'liltss  the  i|evis:on  of  (he  Ccmmiissinher  in  tlio  W!/l!<nnfi  ftnj 
W'Htfhf*  case  is  $|>ccilioally  rejected  to  tin1  extent  in  which  it  dilicrs 
from  that  Ilou^e  report  ♦  as  amended  above. 

The  H  orpmizulimis  represented  on  I  ho  ad  hoc  committee  have 
thru>hed  out  their  dillcrcincs  ami  the  position  we  take  now  at  this 
hearing  best  states  the  preponderant  vie-sv  of  our  committee. 

1  tun)  now  to  the  panel  members.  In  the  interest  of  time,  I  will  ftsk 
each  panel  member  to  introduce  himself  to  Hie  subcommittee  ami  indi- 
cate the  needs  and  concerns  at  the  organization  or  organizations  he. 
represents  relative  to  the  ad  hoc  committee's  recommendation  to  the 
Congress, 

Mr.  Harry  Iiosonfiehh  to  my  left,  is  our  counsel  and  we  may  call 
upon  him  during  the  question  period. 

Mr.  )liv>K\\ u:i,n.  Mr,  riiairman,  before  any  other  witness  speaks, 
would  it  he  possible  to  have  the  whole  of  each  of  these  statements  put 
in  the  record;  they  are  Ikmii*;  read  in  substance,  and  not  in  verbatim 
form. 

Senator  \U  C\  vj.i.aw  We  leave  so  ordered  this  morning  that  any  wit- 
ness may  have  his  entire  prepared  statement  placed  in  the  record  and 
ju-l  hitrhlisrht  it  and  supplement  it  as  he  may  choose, 

[The  statement  of  Harold  K,  Wi^ren  in  full  follows:] 

Niaikmcnt  or  An  Hoc  CdVMim'K  (or  KtarcvuoNAL  iNstm  i  ions  Ave  Okcani* 
'/.vi ions )  on  Corvumur  r.xw  Ukylslox  uv  IIakoid  K.  Wxoukn 

Mr.  rhnlrman  and  Members  of  the  Subcommittee:  I  am  J Iar<»1<l  K.  Wlurcn.  ^ 
chairman  of  the  Ad  Hut  I'miimittec  nu'  41  educational  orKanlfcatiutis*  on  <'"pv 
richt  \it\w*  a  consortium  covering  a  wide  spectrum  of  (jrjmidzUbms 

within  I  lie  durational  community  which  have  joined  to  protect  (la-  public  Inter* 
est  in  the  revision  of  the  copyright  law.  I  am  a  member  of  flic  sta/V  of  the  Na- 
tional 1-Mucatiou  Association,  and  servo  as  the  NKA's  Kducat ional  Telecom- 
munications specialist.  I  appear  before  you  today,  however,  on  behalf  of  the  Ad 
1 1 1 Mr  (Vmmitlce  on  Copyright  b;nv  Revision,  wtilch  represents  Ma*  interests  of 
teachers,  professors,  school  administrators,  subject  matter  ppcchtllxttip  eduou* 
tb>nul  hioad<  asters,  librarians  ami,  most  Importantly,  students  themselves.  Ac* 
tually,  we  represent  the  only  major  organized  group  of  copyright  users.  1 1 ti r 
clients  an-  students,  ami  they  a k*  completely  dependent  on  Hie  ease  wlf fi  \v!i f«*f i 
copyrighted  Information  can  be  ramie  available  to  them  in  reasonable  proportions. 
Iu  an  information  society,  mmtlcuun,  Ibe  quality  of  their  education  Is  In  your 
hand-.  A  ll<t  of  nur  members  is  altrirhori  to  this  statement  (Kxhibit  A).  For  the 
record,  I  wo'.'ul  like  to  point  out  that  we  snpporl  the  testimony  nlxon  by  the 
library  associations  this  iimni'mis'.  These  groups  are  members  of  the  Ad  Hoc  Com- 
miMi  e  on  Copyright  Law  Uevisioti, 

nur  committer  bus  appeaveil  before  you  on  previous  occasions  to  outline  our 
e«>u.-i«rns  In  ike  critical  matter  el  copyright  law  revision.  These  concerns  Included 
the  need  for  a  eleav  doliimnMon  of  "fair  use"  so  that  teachers  can  know  what  i< 
po;tni*sil>Je  and  what  N  not  pennlssible  in  the  uses  of  maforiaN  to  stlrnnbitc 
learning.  Wo  have  still  other  concerns  regard  I  n^;  the  copyright  le^lslallon  imw 
In  Ton'  yoa.  Hei'Jiu^e  of  time  const  mints,  we  have  set  forth  those  concerns  in  a 
font  rude.1  VVe  will  not,  therefore,  dwell  on  any  of  these  matters  I  inlay  but  Instead 
will  loiueiitiafe  on  ibe  main  thrust  of  this  hearing— our  proposal  Mutt  a  llmiud 
•  ilmiUtiiiud  exemption  be  prnvhled  for  teacticrs,  scholars,  and  lescanhers  to  use 
materials  t'<«r  nonptetlt  purposes  In  carrying  out  their  tlay-to-day  work. 

Kir>l.  wo  would  like  to  point  out  to  the  Subcommittee  the  rationale  for  this 
limited  edueatlonal  exemption,  I  Miring  the  past  il^ht  years,  tin*  Ad  Hoc  l.'om« 


Mllher  c^urorns  of  tlw^  Ad  Hoc  rninmtttrp:  /a)  tlio  rxjianston  of  tlio  d-ira tlon  of  copy* 
rtufit  frcTii  lis  y*',ir  phi*  *Js  y^ar<  in  the  |ir<'<ont  hev  to  Itfo  < 1 1"  thr  nuthnr  obis  vonr<  )ti  Ho- 
rrei-M^»a  taw  CiliU  \M>  tot'X  Is  ii mvnr roiitrd  find  will  nrorcnt  mntcrlnls  from  going  into  the 
i»(il>n''  «i"JH;iU)  for  ;it  ten s t  7o  y»Nir^  noil,  hi  somh'  rnscf.  ris  much  ns  VJO  ,ve,ir>. )  ;  On  \hv 
ilihlHty  of  Innnfivitjy  to f r In jrl filt  h-sieln'r.^  ntul  \hf  vwt^sUo  pcTinltkH  vhl«h  rire  ijos<II»1.- 
iir»i|»T  ite'  pri»y»»*Mv]  |,-nv ;  ie>  t)tP  in  v<V(<>r  "fair  /of"  to  o pf dy  to  instructional  |ir<in(ir'a»Mm: 
juot  to  lristnn'tl"n.il  usor*  of  ciMojoaors  ;i n i]  othrr  t^cliTnilojry  :  ntu\  M}  cornKm-*  ns  to  Mie 
composition  of  tlio  I'toi^sed  cotinu Issluti  vu  tlu»  tichuologkal  uses  of  copyrUhtrd  work^. 
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mlttee  has  made  every  effort  to  maintain  contact  and  dialogue  with  publishers, 
authors,  ami  materials  producers  to  reach  some  typo  of  accommodation  which 
would  take  into  account  I  he  interest*  of  all  parties  concerned  iii  the  revision  ef- 
fort hi  order  to  strike  a  fair  balance  between  the  rights  of  proprietors  and  the 
rights  of  consumers/ users  of  materials, 

Our  discussions,  however,  have  been  frustrated  by  the  impact  of  the  recent 
ruling  by  Commissioner  ihivis  of  the  U.S.  Court  of  Claims  la  favor  of  William*  if 
Wilkiw,  In  Us  copyright  infringement  Mill  agnlnsl  the  National  Library  of 
Medietas  Commissioner  Davis'  rc|*irt,  In  our  Judgment,  has  great  Impact*  not 
only  on  library  o]>crations  but  also  on  the  ability  of  the  educational  community 
to  gain  access  to  ihe  Intellectual  resources  of  this  nation,  This  ruling,  if  aflirjucd 
by  the  entire  Court  of  Claims,  would  seriously  limit  the  scope  ami  meaning  of 
"fair  use,"  The  Commissioner's  ruling  has  caused  considerable  consternation 
and  alarm  within  the  educational  community  not  only  because  of  lis  effect  on 
libraries  hut  also  because  It  would  undercut  the  accepted  nnd  traditional  mean- 
ing of  "fair  use"  for  teachers.  The  language  and  rationale  are  Just  as  applhuhk1 
against  teachers  and  schools  as  against  libraries, 

because  the  William*  it  Wilkin*  decision  proves  the  unreliability  of  "fair  me'* 
for  schools  and  libraries,  the  Ad  Iloe  Committee  urges  Congress  to  adopt 
the  concept  of  a  limited  educational  exemption  which  would  neutralize  the 
harmful  effect  of  the  CommlsMoner's  opinion  on  both  school*  ate]  libraries 
and  at  the  sahio  time  not  be  detrimental  to  publishers  or  producers  of  materials, 
in  light  of  WiUinm*  if  Wilkin*,  our  request  for  a  limited  educational  exemption 
is  submitted  to  this  committee  not  in  lieu  of  "fair  use"  hut  In  addition  to  •  fair 
use"  in  the  statutes.  "Fair  use"  is  generic  In  nature  and  is  applicable  to 
everyone-  commercial  and  noncommercial  user  alike.  IMucalional  users  need 
special  protection  over  and  above  that  provided  commercial  u-ors  because  they 
have  a  public  responsibility  for  teaching  the  children  entrusted  to  them.  They 
work  for  tK'opte —  not  for  proiU  !  They  do  not  use  materials  for  their  own  gain  but 
for  the  benefit  of  Ihe  children  of  all  of  our  citizens,  including  those  of  authors 
and  publishers.  This  is  the  foundation  stone  for  American  education. 

THE  AD  HOC  COMMITTEE'S  RECOMMENDATION 

The  Ad  Hoc  Committee  on  Copyright  Law  Revision  therefore  respectfully  asks 
the  Congress  to  include  hi  its  new  copyright  law  the  following  operative  word- 
ing of  the  limited  educational  exemption ; 

"Notwithstanding  other  provisions  of  this  Act,  nonprofit  use  of  a 
portion  of  a  copyrighted  work  for  noncommercial  teaching,  scholarship  or 
research  Is  not  an  Infrlngment  of  copyright." 
The  whole  proposed  language  including  definitions  and  limitations  is  attached 
to  this  statement.  (See  Exhibit  B,) 

lu  short,  the  Ad  Hoc  Committee's  recommendations  would  ennble  teachers 
to  make  copies  or  recordings  for  purely  noncommercial  classroom  teaching  pur- 
poses of  the  following,  for  example: 
A  short  poem. 
A  short  story. 
An  essay. 
A  map. 

An  article  from  a  magazine  or  newspaper. 

Transparency  of  a  chart  from  a  newspaper  or  from  a  text  for  classroom  u*e. 
Transparency  of  a  graph  or  diagram  from  a  book,  newspaper  or  a  magazine. 
A  TV  or  radio  program  which  is  used  within  5  school  days  after  the 
recorder  broadcast,  then  erased. 
A  rendition  of  a  school  orchestra  for  the  purpose  of  self-evaluation. 
A  recording  of  a  musical  excerpt  for  the  purposes  of  study, 
Kxcerpts  or  quotations  (such  as  excerpts  from  contemporary  writings 
hi  a  duplicated  examination), 
The  Ad  Hoc  Committee  is  NOT  asking  for  the  right  to  copy  an  entire  bonk 
or  novel:  a  dictionary,  rct'ercine  book,  musical  score,  encyclo|>edlii,  magazine, 
newspaper,  pamphlet  or  monograph:  a  motion  picture  or  a  flhustrlp.  The  Ad 
Hoe  Committee  Is  NOT  asking  the  right  to  make  copies  of  materials  originally 
consumable  upon  use,  such  as  workbook  exercises,  problems,  answer  sheets  for 
standardized  tests;  nor  is  it  asking  for  permission  to  anthologize. 

lu  conclusion,  wo  would  like  to  point  out  that  the  doctrine  of  "fair  use"  alone 
Is  fuMitliclcnt  to  provide  the  certainty  that  teachers  nnd  other  nonprofit  educa- 
tional users  of  copyrighted  materials  need  for  their  own  protection  i^artk ularly 
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In  tight  of  recent  developments  In  the  Williams  6  Wilkin*  case.  Teachers  are  not 
Interested  in  mass  copying  that  actually  damages  authors  and  publishers,  but 
they  need  to  be  free  to  make  creative  use  of  alt  of  the  kinds  of  resources  available 
to  theui  In  the  classroom,  and  this  necessarily  Involves  some  reproduction  and  dis- 
tribution of  copyrighted  works  such  as  contemporaneous  material  in  the  press. 
Isolated  poeuw  and  stories  for  Illustrative  purposes,  TV  or  radio  materials,  and 
l he  llkc»  Subjecting  tho  use  of  modern  teaching  tools  to  requirements  for  advance 
clearance  and  payment  of  fees  would  inhibit  use  of  teachers'  imagination  and  In- 
genuity and  necessarily  restrict  students'  opi*>rt unity  to  learn,  H  is  Imperative, 
therefore,  that  a  specific  limited  educational  exemption  for  educational  copying 
or  reproduction  be  granted  by  the  Congress. 

tn  the  event  that  this  Subcommittee  cannot  grant  our  request,  the  Ad  Hoc 
Committee  will  be  unable  to  support  the  proposed  legislation  (S.  1301)  unless  it 
is  changed  in  two  major  resjwts:  (1)  unless  the  bill  specifically  provides  ad- 
herence to  the  concepts  and  meanings  of  "fair  use"  which  were  written  into  House 
Report  No,  83,  0()th  Congress,  as  amended  lu  the  following  respects: 

(a)  the  elimination  of  the  expression  "no  matter  how  minor"  In  reference 
to  tho  fourth  criterion 

(b)  the  authorization  for  classroom  purposes  for  limited  multiple  copying 
of  short  who? i!  works,  su<h  as  poems,  articles,  stories,  and  essays 

(0)  the  application  of  the  full  impact  of  "fair  use"  to  instructional 
television 

and  (2)  unless  the  decision  of  the  Commissioner  in  the  Wittiamn  Within*  case  is 
specifically  rejected  to  the  extent  in  which  it  differs  from  that  House  Report,  as 
amended. 

AecoAijwnying  me  today  «i'e  representative  members  of  the  Ad  Hoc  Committee 
who  will  speak  t<>  the  Ad  Hoc  Committee's  request  for  a  limited  educational 
exemption.  The  II  organizations  represented  on  the  Ad  Hoc  Committee  have 
thrashed  out  their  differences,  and  the  position  we  take  now  at  this  hearing  best 
states  the  nreponderant  view  of  our  Committee. 

I  turn  now  to  the  panel  members*  In  the  interest  of  time,  I  will  ask  each  panel 
member  to  Introduce  himself  to  the  Subcommittee  and  indicate  the  needs  and  con- 
cerns of  the  organization  or  organizations  he  represents  relative  to  the  Ad  Hoc 
Committee's  recommendation  to  the  Congress. 

EXHIBIT  A 

An  Hoc  Committee  on  Copykight  Law  Revision  July  1973. 

American  Association  for  Higher  Education 

American  Association  of  Colleges  for  Teacher  Education 

American  Association  of  Junior  Colleges 

American  Association  of  Law  Libraries 

American  Association  of  School  Administrators 

American  Association  of  School  Librarians 

American  Association  of  University  Women 

American  Council  on  Education 

American  Educational  Theatre  Association,  Inc. 

American  Library  Association 

Association  for  Childhood  Education  International 

Association  for  Computing  Machinery 

Association  for  Educational  Communications  and  Technology 

Association  of  Research  Libraries 

Baltimore  County  Schools 

College  English  Association 

Corporation  for  Public  Broadcasting 

Council  on  Library  Resources 

International  Heading  Association 

Joint  Cot  ncll  on  Educational  Telecommunications,  Inc. 

Medical  Library  Association 

Modern  Language  Association 

Music  Educators  National  Conference 

M us 'c  Teachers  National  Association 

National  Art  Education  Association  ^  ^ 

National  Association  of  Educational  Broadcasters 

National  Association  of  Elementary  School  Principals 

National  Association  of  Schools  of  Music 

National  Catholic  Educational  Association 

National  Catholic  Welfare  Conference 
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National  Commission  for  Libraries  ami  Information  Science 

National  Contemporary  Theatre  Conference 

Xaiional  Council  for  the  Social  Studies 

.YiUuna'  Council  of  Teachers  of  KnglUh 

National  Coumli  of  Tenehers  of  Mathematics 

Null >iui I  KiliKMtloii  Association  of  tin?  I'nlted  Static 

National  ttislruetioiml  Television  Center 

National  I'uhHc  Kndio 

National  School  Hoards  Association 

I'uMic  llroadca>tluK  Service 

SpinfJi  Communication  Assoc  I  till  on 

IM*;BKSIIU  0118KKVKRS 

Auuahan  Association  of  University  Professors 

Amt'dtaii  Home  Keouomles  Association 

American  IVrsounel  and  Guidance  Association 

AoiK-ialed  Odious  of  Ihe  Midwest 

Assi  relation  of  American  Law  Schools 

A  violation  for  Sillier  vision  and  Curriculum  Development 

I  Vdmil  Communications  Commission 

Nalhma!  Congress  of  IV* routs  and  Teachers 

EXHIBIT  B 

Section   .  Umiiulion*  on  (\r<7u*itc  riyh**:  Reproduction  for  teaching,  scholar* 
*htp  and  research 

Notwithstanding  other  provisions  of  this  Act,  nonprofit  use  of  a  portion  of 
a  copyrighted  work  for  noncommercial  teaching,  scholarship  or  research  is  not 
an  Infringement  of  copyright. 

Kor  purposes  of  this  section, 

(1)  "use"  shall  moan  reproduction,  copying  and  recording;  storage  and  re- 
trieval by  automatic  systems  capable  of  storing,  processing,  retrieving,  or  trans- 
ferring information  'or  in  conjunction  with  any  similar  device,  machine  or 
process : 

(2)  "portion"  shall  mean  brief  excerpts  (which  are  not  substantial  In  length 
In  proportion  to  their  source)  from  certain  copyrighted  works,  except  that  it 
shall  also  include 

in)  the  whole  of  short  literary,  pictorial  and  graphic  works 
(b)  entire  works  reproduced  for  storage  in  automatic  systems  capable 
of  storing*  processing,  retrieving,  or  transferring  information  or  in  con- 
junction with  any  similar  device,  machine  or  process,  provided  that 

(l)  a  method  of  recording  retrieval  of  the  stored  information  is 
established  at  the  time  of  reproduction  for  storage,  and 

(li)  Hie  rules  otherwise  eppllcnble  under  law  to  copyrighted  works 
shall  apply  to  information  retrieved  from  such  systems; 
iv)  recording  and  retransmission  of  broadcasts  within  five  school  days 
after  the  recorded  broadcast;  provided  that  such  recording  Is  immediately 
destroyed  after  such  8-day  period  and  that  such  retransmission  is  limited 
to  immediate  viewing  in  schools  and  colleges. 
Provided  that  "portion"  shall  not  Include  works  which  are 

<</)  originally  consumable  upon  use,  such  as  workbook  exercises,  problems, 
or  standardized  tests  and  the  an>wer  shoots  for  such  tests; 

ib)  used  for  the  purpose  of  compilation  within  the  provisions  of  Section 
103(a). 

Senator  McCi.eixan.  Who  is  the  next  witness  to  lie  heard  front  ? 

Mr,  Omui.  Mr,  Chairman  and  members  of  the  subcommittee,  T  am 
Alfred  Ourn  legislative  consultant  in  the  Office  of  Government  Rela- 
tions of  the  National  Kduration  Association. 

I  appreciate  this  opportunity  to  appear  before  yon  this  morning 
nn  helm  If  of  the  National  Kduenfion  Association  of  the  Hinted  States. 

Teachers  wvp  both  author*  and  consumers  of  educational  materials, 
many  of  which  are  protected  by  copyright  laws.  XEA,  representing 
some  1.4  million  teachers  and  other  educators,  wants  a  law  which  will 
he  equitable  to  both  authors  and  consumers. 
«»n  an  -::s  in 

O 

ERIC 


1SS 

There  is  an  ovci -rilling  nwl  to  he  mot  hi  tin*  revision  of  the  copy- 
right law:  the  need  to  maintain  openness  in  our  xvioty  and  to  insure 
reasonable  across  to  information  and  ideas  for  all  of  our  citizens.  This 
Kof  primary  concern  in  our  democracy. 

Tho  teacher  gives  visibility  to  the  author's  works  and  creates  markets 
fur  tlirin.  Ono  may  osk :  Wlmt  good  is  an  nut  line's  work  if  no  one  is 
interested  in  reading  what  he  has  written  i  In  a  sense,  wo  promote  tho 
works  of  authors  in  the  classroom.  Tt  arhers  have  tho  responsibility 
of  stimulating  iutoivst  on  tho  part  of  learners.  This  moans  using  a 
wide  varioty  of  materials  and  resources  for  teuehitig  and  loununtr. 
In  tho  worlil  of  information  in  the  l!>70's.  this  imposos  on  tho  teacher 
a  now  responsibility  to  niako  rapid  decisions  regarding  tho  uso  of 
Materials — decisions  which  often  turn  out  to  ho  regardedas  infringe- 
monts  or  near  infringements  of  tho  present  atvhaie  copyright  law. 

Teaching  is  no  longer  confined  to  tho  uso  of  a  single  textbook. 
Creative  teachers  need  hits  and  pieces  of  all  sorts  of  written,  pictorial, 
and  graphic  materials  geaivd  to  rho  teachable  momont  when  students 
are  host  ready  to  !oain,  I?cipuringa  teacher  to  purchase  a  largo  book 
in  order  to  use  a  small  nortion  would  simply  moan  that  the  teacher 
would  neither  buy  tho  hook  nor  use  tho  materials.  Teachers  today 
must  work  in  a  world  whore  tho  very  atmosphere  is  loaded  with  in- 
formation widt  h  students  must  learn  to  shift  and  evaluate. 

What  then  are  educations  ne^ds  in  any  new  copyright  legislation 
pa sstM  1  by  this  Congress  t 

Immediate  access  to  reasonable  portions  of  printed  and  nonprintcd 
materials  for  instructional  purposes  without  payment  of  royalties. 
This  reasonable  access  slmuld  lie  extended  to  the  uso  of  instructional 
television*  conmuters,  automate*!  systems,  and  other  developments  in 
oihirut iomil  technology. 

Certainty  that  tho  present  law's  ••not-for-proiit"  principle  he  eon- 
verted  into  a  limited  educational  exemption,  tor  nonprofit  uses  of 
«npvrig!ited  materials. 

Protection  for  teachers  who  innocently  infringe  the  law  in  the  per* 
forma  inv  of  their  tint  ios  as  teachers. 

Retention  of  tin*  same  copyright  duration  period  as  in  present  law: 
thai  is.  \>s  years  pins  a  ■Jtf-yoaV  renewal  period. 

The  teacher's  needs  encompass  the  new  teaching-learning  piocesscs 
that  are  being  stimulated  hy  the  enormous  amount  of  hew  informa- 
tion and  the  attendant  opportunities  aiVordod  hy  the  new  educational 
technology. 

New  teaching  techniques-- -including  the  use  of  computers,  closed 
rnvuit  television,  videotapes,  recordings,  and  mierolUni,  among  other 
forms  of  communications  technology  - have  heen  developed  to  keep 
paeo  with  the  demands  of  tho  fast  changing  information  explosion 
faced  hy  our  schools.  They  make  possible  more  learning  in  less  time, 
Flexible  scheduling  at  the  secondary  level  lias  heen  made  possible  hv 
computers  and  has  opened  a  wide  choice  for  learners  within  the  school 
day.  Computerized  scheduling  can  free  students  from  rigid  teaching 
patterns  and  enable  them  to  be  liberated  for  a  portion  of  tho  day  for 
individualized  work,, library  "activities,  open  laboratory  work  \>n  a 
problem  or  project,  or  for  individual  conferences  with  touchers. 

Schools  without  wal!s  have  opened  the  parameters  of  the  learner 
to  include  attending  political  conventions,  court  hearings,  sports 
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event*,  ami  witnessing  imam  launches.  Tools  sueh  as  curettes,  \  i<lco- 
tapes,  juhl  camera*  can  In*  us^il  to  i-iijii ni-r  the-e  events  f< »r  sharing 
with  other  learners,  Ail  of  this  is  in  >:iy  that  tin*  wuill  has  changed 
<  ons'uleruMv  simv  J!>i>i*aiul  Mi;it  this  clum^e  ran  iie.^een  in  I  he  schools 
as  well  ns  in  every  oilier  sort  or  of  our  society.  The  new  copyright  hnv 
liiusi  not  freeze  education  at  the  l!W>  level  or  e\ni  at  the  HC*  level. 

It  is  iinnorlant  to  cite  a  few  teaching  praeiirc*  to  illustrate  the  re- 
jUrtetivcuess  of  S.  l:uU  : 

A  teacher  vulvc>t;i|Mks  a  relevant  television  program  oil'  the  air  lot* 
use  on  the  following  tiny  with  his  or  her  social  Millies  ela*<e.s  in  ilio 
auditorium  or  in  the  r  hiss  room. 

A  teaejier  re^roo! te  es  Uil  ropier  of  one  imp'  out  of  a  copyrighted 
hook. 

A  tearher  puts  a  chapter  from  a  copyrighted  book  into  a  computer 
in  on  tor  to  make  an  analysis  of  the  jzinmiuatieal  structurv. 

A  class  is  having  difficulty  understanding  svmholism  in  literal  lire, 
ami  the  elass  text  does  not  oo  far  onoutrh  in  its  explanation,  The 
teaeher  therefore  makes  mnltiple  copies  of  a  poem  or  a  short  essay— 
from  another  hook— that  won  hi  help  the  elass  understand  the  concept. 

NKA  stron^is*  ur^es  this  committee  ami  tins  Congress  to  adopt  a 
revised  copyright  law  that  will  explicitly  provide  limited  exemptions 
for  teaching,  scholarship,  or  research  purposes,  ami  extend  "fail*  use*' 
provisions  to  new  educational  technology  stn-h  as  instructional  tele- 
vision, computers,  and  autouinted  systems. 

Kiimily.  therefore,  we  need  a  new  law  that  wilt  support,  rather  than 
thwart. «xood  teaching  praotieesin  the  r.*7^s. 

Thank  you. 

Senator  Mc(Ti:i.k\n\  Thank  you. 

(The  statement  of  Alfred  Carr  in  lull  follows:] 

Sr.viv.ur.NT  or  Aman  r.um.  T.ri;isi..\TiVK  i\>\si  i.tani,  XAtidx.u.  KnteAnoN 

Mr.  Chairman  and  momhers  of  the  suheommUtee,  I  am  Alfred  Carr.  Legislative 
Consultant  in  the  Office  of  (Jovemment  Kelations  of  (he  Xathmal  Krtucathm 
Association.  1  appreciate  this  opportunity  to  appear  hofore  you  this  morning  uu  he- 
half  «if  the  National  IMucation  Association  of  the  UniteU  Stales, 

Teachers  an*  hoth  nut  {tors  and  consumers  of  eriucuC  burnt  materials  many  of 
which  arc  protected  hy  copyright  laws.  NKA,  representing  some  1A  million  teach- 
ers and  other  educators,  wauls  a  law  which  will  he  eo.mtahle  to  hath  anthiirs  ami 
c«»n*tuuor<.  We  wish  to  see  proper  protection  of  the  interests  of  thoso  persons 
whoso  rroufive  ahiiities  produce  line  in<l nath.nal  materials.  At  the  same  time, 
we  wish  to  hi^ure  that  tra<hois  and  h-anu'is  are  prntei'teil  in  tliotr  tivaiive  u>e 
of  laati  rnHs  in  Mio  chis>n>nni,  'i'lu-iv  is  an  uv<»r-rhlhiK  need  to  ho  nun  in  ttie  re- 
vision (■{'  the  ropy  right  law:  tho  a<^a  to  m^iiUaln  n|Hknnrss  in  ouv  s»^ii'iy  ami  lo 
insnio  roasniiat^e  u<tis<  In  intnnnation  ami  Meas  t'nr  all  of  our  ritizrn>.  'rhis  i.-i 
of  nvimary  rnnrern  in  our  Uemoera<*y. 

The  tea<her  filvrs  visibility  To  the  ani hoi's  works  ami  creates  markets  for 
rlieia.  one  <au  ask:  What  ir* m>( l  is  an  unMinr's  work  if  no  one  Is  IiueresnU  in 
reafling  w  hat  he  has  writ  ten?  In  a  senso,  v;e  tjvonmto  the  works  i>f  authors  in  the 
e]assrm»m.  TeaeUers  have  the  rvsnoiisiMmy  *Jt"  slinuUathm  interest  au  the  j>art 
of  harners.  Tins  means  usinjr  a  weto  variety  of  materials  ami  resumes  for 
teaeliinir  ami  teaming.  In  the  vvorhl  of  information  in  Mie  1!»TIK  tUl<  lmj»os(>H 
on  the  teaeher  a  new  ve>|>onsU>Uity  to  make  rairiil  <let\si(ms  retfarUin%'  the  tise 
nf  utntvt Jals-- ilee/sioriv  witidt  aftv*  tttru  nut  to  ?<e  re^o^rcl  as  iafrintfemenfs  t>r 
near-inf  rineemt'tits  of  the.|n\«sent  arehaie  eopyri^ht  law. 

Tearhhitf  Is  no  loader  <nnfine^  to  the  nse  of  a  slnvrle  fexlhook.  Creative  toa<*!i- 
eis  neeil  hits  ami  |>Uve.<  of  all  sorts  <»f  written,  pictorial,  am!  graphic  muterials 
geared  to  *  the  (eacliahlc  namicnt"  wtien  students  are  l»est  ready     learn.  Uetj\iir- 
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lug  a  teacher  to  purchase  a  large  book  In  order  to  use  a  small  portion  would  simply 
moan  that  tlio  teacher  would  neither  buy  (lie  book  nor  use  the  materials.  Teachers 
today  must  work  In  a  world  where  the  very  atmosphere  is  loaded  with  informa- 
tion which  students  mast  learn  to  sift  and  evaluate, 

What  then  are  education's  needs  In  any  new  copyright  legislation  passed  by 
t Ms  Congress? 

.  Immediate  access  to  reasonable  portions  of  printed  and  uou-prlnted  materials 
for  Inst  met  tonal  purposes  without  rtay  incut  of  royalties.  This  reasonable  access 
should  l*o  extended  to  the  use  of  I  list  motional  television,  computers,  automated 
systems,  and  other  developments  in  educational  technology, 
*  Certainly  ihat  the  present  law's  "not-for-protU"  principle  be  converted  into  a 
limited  educational  exemption  for  noieprolit  uses  of  copyrighted  materials. 

l'rotecthm  for  teachers  w  ho  Innocently  Infringe  the  law  hi  the  l performance  of 
I  heir  duties  as  teachers. 

detention  of  the  same  copyright  duration  period  as  in  present  law;  Jo,,  2S 
years  plus  a  'jN-yoar  renewal  i»criod. 

The  teacher's  needs  enrompass  the  new  teaching-learning  processes  that  are 
being  stimulated  h\  the  enormous  amount  of  new  Information  and  the  attendant 
opportunities  afforded  by  the  new  educational  technology. 

New  reaching  techniques- -including  the  use  of  computers,  closed-circuit  tele- 
vision, videotapes,  recordings  and  micmrilm,  among  other  forms  of  communica- 
tions technology —have  been  developed  to  keep  pace  with  the  demands  of  the  fast 
clianulng  information  explosion  faced  by  our  schools.  They  make  possible  more 
learning  in  less  time.  Flexible  scheduling  at  the  secondary  level  has  been  made 
possible  by  computers  and  has  opened  n  wide  choice  for  learners  within  the 
srhool  day.  Computerized  scheduling  can  free  students  from  rigid  teaching  pat- 
terns and  enable  them  to  lie  Liberated  for  a  portion  of  the  day  for  Individualized 
work,  library  activities,  open  laboratory  work  on  a  problem  or  project,  or  for 
individual  conferences  with  teachers, 

SrimoN  without  walls  have  opened  Hie  parameters  of  the  learner  to  include 
attending  political  conventions,  court  hearings,  sports  events,  and  witnessing 
moon  laiinrhos.  Tools  snrli  as  cassettes,  videotapes  and  cameras  can  be  used  to 
capture  thc>o  events  l'«<r  sharing  with  other  learners.  All  of  this  is  to  suy  that 
the  world  has  changed  considerably  sduee  VM  and  that  this  change  can  be  seen 
in  toe  sfhitnls  as  well  as  in  every  other  sector  of  our  society.  The  new  copyright 
law  must  not  freeze  education  at  the  1H30  level  or  even  at  the  lt>73  level! 

It  is  imiMirtam  to  cile  a  few  teaching  practices  to  illustrate  the  rest rictiveness 
ufKMHtii: 

A  teacher  videotapes  a  relevant  television  program  off  the  air  for  use  on  the 
fid hiwirig  day  with  Ids  or  her  social  studies  classes  In  the  arditorium  or  in  the 
dassroi  nn. 

A  teacher  reproduces  30  copies  of  one  page  out  of  a  copy lighted  book. 

A  teacher  puts  a  chapter  from  a  copyrighted  hook  Into  v  computer  In  order 
to  m  ike  ati  analysis  of  the  grammatical  structure. 

A  Has<  is  having  dilMculty  understanding  symbolism  in  literature,  and  the 
class  text  «loes  not  go  far  enough  in  its  explanation.  The  teacher  therefore  makes 
multiple  copies  of  n  peem  or  a  short  essay  I  from  another  book)  that  would  help 
the  class  understand  thecmiccph 

AIL  of  these  practices,  according  to  counsel  for  some  publishers,  would  con- 
stitute infringements  under  the  present  law.  Likewise,  they  would  bo  considered 
Infringements  under  the  proposed  bill,  S,  which  is  not  signllicantly  (litter cut 
from  the  present  law.  This  again  illustrates  that  the  VM)  law  is  out  of  joint 
with  present  practices  in  the  schools  of  the  'TOs. 

In  our  judgment,  the  proposed  copy  light  law  would  drastically  curtail  the 
use  by  teachers  of  various  materials  for  instruction.  SKA  strongly  urges  Hi  is 
Commit  ice.  and  this  Congress  to  adopt  a  revised  copyright  law  that  will  explicitly 
provide  limited  exemptions  for  teaching,  scholarship,  or  research  purj>osos.  and 
extend  "fair  use"  provisions  to  new  educational  technology  such  as  Instructional 
television,  computers,  and  automated  systems. 

Finally,  therefore,  we  need  a  new  law  that  will  support,  rather  than  thwart, 
good  tea  clung  practices  in  the  1D7(R 

Thank  you. 

Senator  Mr(YKi.r,.\x.  Who  is  next? 


Mr.  IlnoAX.  My  name  is  liohevt  V.  Hopaii.  and  I  am  the  executive 
secretary  of  the  National  Council  of  Teachers  of  English, 
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I  will  depart  considerably  from  my  written  statement,  which  was 
submitted,  and  1  would  be  glad  if  that  would  go  into  the  record,  too. 

One  of  the  remarkable  elVerts  of  10  years  of  discussion  and  debute 
over  the  needed  provisions  in  u  new  copyright  law  is  that  it  has  east 
into  an  adversary  relationship  persons  w  ho  are  not  only  friends  hut 
interdependent  professional  colleagues  teachei-s,  writers,  and  pub- 
lishers. 

Many  writers  tench.  Some  of  us  who  teach  w  rite  and  hone  to  publish. 
Most  of  tlie  editorial  stall'  members  of  educational  publishers  begun 
as  teachers.  Some  st ill  teach. 

The  nnnaturalness  of  tliis  adversary  relationship  is  ivveulcd  again 
and  again  by  the  reeiinvuee  of  the  same  refrain  in  our  private  and 
oii-the-record  conversat  ions :  "But  T  didn't  mean  that." 

I  cite  a  practice  of  a  brilliant,  ereative  teacher — a  practice  which 
would  be  prohibited  by  a  restrictive  copy right  law:  and  my  publisher 
friend  says,  "But  I  didn't  mean  that." 

lie,  in  turn,  cites  an  instance  of  district-wide  wholesale  piracy:  and 
I  say,  "But  I  didn't  mean  that." 

In  my  prepared  statement  I've  tried  to  make  clear  by  example  on 
page  2  what  X(  -TK  does  mean  and  on  page  ;»  what  it  does  not  mean. 
I  f  I  may  depart  from  my  informal  remarks.  I  would  direct  your  atten- 
tion to  Hie  bottom  of  page  2  of  my  prepared  statement :  The  question 
of  the  moment  is  not  whether  or  not  Mr.  llousman  or  his  estate  will 
forfeit  income,  Kather,  the  question  is  whether  or  not  as  a  teacher  I 
am  five  to  use  Mr,  Ifousiunn's  poem  in  this  way:  or  whether,  en- 
rumlviod  by  a  restrictive  law.  1  must  plod  ahead  \vith  whatever  I  bad 
planned  for  that  day  —  for  example,  the  third  part  of  the  rh;  me  of  The 
Ancient  Mariner-- before  T  knew  what  that  day  meant  for  my  students. 

Uriclly,  we  join  the  other  members  of  the  Ad  Hoc  Committee  in 
seeking  a  limited  educational  exemption  within  the  guidelines  set 
forth  hv  Mr.  Wigivn.  Until  the  Williams  and  Wilkins  case,  we  had 
thought  the  doctrine  of  *'fair  use'*  could  be  made  to  offer  sufficient 
protection  for  the  nvative  teacher.  Mr.  Wigren  has  made  clear  why 
we  no  longer  believe  that, 

I  concluded  my  prepared  statement  with  the  following  paragraph: 

The  best  teachers  at  nay  level  are  bright,  creative  Individuals  who  not  only 
know  their  subject  ami  understand  how  children  learn,  but  who  conn .vt  what 
they  teach  to  the  world  around  their  students.  They  not  only  serve  their  own 
students  \ve,\  hut  by  their  example  they  Inspire  loss  gifted*  colleagues  to  teach 
better  th;in  they  otherwise  nutrht.  What  the  National  Council  fears  most  of  nil 
In  a  rostrtrtlve  copyright  law  Is  (bat  penalty  jiiul  Hie  fear  of  penalty  will  stltle 
creativity  and  imagination  anions  teachers  and  reward  pedestrian  leaching. 

To  put  it  another  way.  we  hope  for  a  law  that  will  olTor  the  creative 
teacher  more  security  than  the  uncertain  feeling  that  "they  won't 
sue  me  l>ecause,  surely,  they  didn't  mean  that/' 

What  we  hope  is  that  after  the  law  is  finally  written  and  its  accom- 
panying report  is  issued,  and  the  first  piece  of  litigation  is  instituted 
and  brought  to  its  conclusion,  no  one-  teacher,  publisher,  author,  or 
legislator- -will  look  at  that  conclusion  and  say  in  a  private  and  ofl> 
t he- record  moment : 

^But  I  didn't  mean  I  hat/' 

Thank  yon. 

Senator  MrChnxw.  Thank  yon. 

[The statement  of  Robert  l\ ihvrnn  in  full  follows:] 
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SiAnxiKvr  or  Uohkiu  K.  IIihias,  National  Curxm  ov  Tkaciu.rh  or  Knc.msii 

Mr.  Chnlrman  and  members  of  tho  sulKnmmlttee,  I  am  Robert  F.  Ilognu. 
K\e«ntive  Secretary  of  the  Nntlotml  Council  of  Teachers  of  Faigllsh,  The  Nil- 
tlor.nl  Cornell  Is  the  world's  largest  Independent  organization  for  ten' her*  of 
oic»  subject.  Its  U."  thousand  individual,  associate*  and  Institutional  members 
am1  suh*erlhcrs  are  drawn  from  nit  levels  of  education,  elemental. '*  through 
gra  Nih tik  m-?ii*i].  For  them.  I  express  nvc  appreciation  for  this  opjm  tnnlty  to 
submit  written  atul  oral  testimony  to  the  subcommittee. 

.Vllhoinrh  :i  substantial  majority  of  this  membership  consists  of  classroom 
teat  hers,  ir  also  Includes  authors,  editors,  and  pnl  Ushers,  The  Council  Itsoif  is 
n  pnMMmr  of  seven  periodicals  and  about  fifteen  hooks  and  monographs  each 
year,  all  protected  hy  copyright.  I  stress  those  two  facts,  on  the  chance  that 
someone  mlghr  construe  the  remarks  that  follow  as  threatening  t«i  the  Interests 
of  authors,  publishers,  and  others  who  have  a  genuine  stake  In  reasonable  pro. 
teetlon  through  copyright.  The  Council  shares  that  stake. 

What  chiefly  concerns  ns  is,  while  ensuring  the  maintenance  of  reasonable 
copyright  protection,  to  rceognV/.o  fully  the  needs  of  more  than  a  million  e1cmcn« 
tary  classroom  teaehers  who  spend  up  fo  hntf  their  teaching  time  and  effort  on 
language  arts  and  readlmr,  1 7o  thousand  secondary  school  teachers  of  English, 
and.  most  of  all.  the  4."  million  children  they  teach. 

Tho  canned  has  supported  and  participated  in  the  work  of  (lie  Ad  Hoe  Commit- 
tee on  Copyright  Kevlslnti  for  more  than  a  decade.  Vntil  last  year  the  Council 
felt  reasonably  confident  that  "fair  use."  as  provided  for  In  Hon  so  Report  No.  fifl 
of  the  f'Ofh  Congress  a  fid  ns  amended  In  the  testimony  of  Mr.  Wlgron,  Chairman 
of  the  Ad  Hoc  Coimntttco,  wonld  afford  adequate  protection  for  teaehers  and  fair 
treatment  to  copyright  proprietors.  However,  the  outcome  of  the  WUtlnm*  <t 
Wilkin*  ea<o  ht\<  A^sUay^l  that  eontldeneo,  Tho  recommendations  to  the  |T,S. 
Coo  it  of  Claim*  from  the  Commissioner  of  that  Court  could  have  no  other  effect. 
They  call  into  question  not  only  the  right  of  the  teacher  or  a  scholar  to  make  hy 
photocopy  or  machine  one  copy  of  a  copyrighted  work,  hut  even  to  hand-copy  such 
material.  In  theltaht  of  this  restrictive  lnterpre»atinn  of  "fair  use,"  the  National 
Connell  joins  other  mcmhers  of  tho  Ad  Hoc  Committee  In  seeking  a  limited  edu- 
cational exempt!  n  to  shore  up,  in  the  law,  the  protection  we  need. 

What  kind  «>f  privilege  is  \[  that  we  seek'*  Perhaps  some  examples  would  help  to 
make  that  clear: 

tl)  In  the  ronrse  at  a  unit  on  satire,  to  make  multiple  copies  of  a  news- 
paper column  hy.  say.  Art  nnchwald  or  MlkeRoyko  to  Illustrate  contemporary 
satire; 

To  select  from  the  students*  textbooks  a  poem  they  have  not  been 
taught  ami  to  make  multiple  copies  for  use  In  an  examination  : 

\3\  To  make  multiple  copies  of  book  reviews  from  a  variety  of  sources — 
Xrtr  Y*,rk  ftcrivir.  ,tf*.,  f-:  squirt.  Timc—\o  show  how  different  reviewers  deal 
\\  Uh  the  same  hook  :  and 

<4  \  To  take  into  acconnt  a  sudden  Issue  of  widespread  Interest — for  exam- 
ple, the  murder  of  the  athletes  at  the  Merlin  Olympics— by  making  for  siu- 
dents  that  following  day  copies  of  Honsman's  poem  "To  An  Athlete  Hying 
Young/' 

f«et  me  he  hist  as  specific  (n  citing  privileges  the  Council  docs  not  seek  : 

(1>  To  substitute  for  commercial  anthologies,  collections  of  copyrighted 
literature  manufactured  locally : 

To  copy  consumable  materials  such  as  answer  sheets  for  commercially 
published  tests,  the  tests  themselves,  or  workbook* ;  and 

ill)  To  store  Indefinitely  ftiul  reuse  periodically  stencils  or  other  "master 
copies"  of  materials  once  duplicated  for  spontaneous  use  In  a  particular 
teaching  situation.  , 
The  host  teachers  at  any  level  are  bright  creative  Individuals  who  not  only  know 
their  snhject  and  understand  how  children  learn,  hut  who  connect  what  they  teach 
to  the  world  around  their  students.  They  not  only  serve  their  own  students  well, 
but  hy  their  example  they  Inspire  less  gifted  colleagues  to  teach  better  than  they 
otherwise  might.  What  the  National  Council  fears  most  of  all  in  a  restrictive  copy- 
right law  is  that  penalty  and  the  fear  of  penalty  will  stifle  creativity  and  imagb 
nation  a  mom*  teachers  and  reward  pedestrian  teaching. 

Senator  M<  Ctt.m,an\  Xext  ? 

Mr.  SnroKru.  Mr.  Chairman  and  meini>er>  of  t)«,o  siiheonnniUee*  I 
nm  KiVImnl  J.  Srhocefc.  director  of  research  activities  of  Mio  Folgcr 
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Shakespeare  Library  in  Washington.  1  appear  ".»eforeyou  today  repre- 
senting the  Modern  Language  Association  of  America,  whieli  has  a 
mcmhershipuow  of  ;}0,0»K).  all  of  whom  are  teachers,  and  most  of  IIiqiu 
scholars, active  i 1 1  research. 

The  MLA  supports  the  statement  of  Mr.  Wigren,  which  you  have 
ju>t  iiea  11],  ami  I  am  here  to  endorse  an  educational  exemption. 

I  want  to  speak  in  support  of  this  exemption  and  to  touch  on  what 
was  put  more  fully  in  my  written  statement. 

Speaking  now* for  tile  MLA  in  particular,  1  stress  the  need  for  a 
clear  delineation  of  what  is  permissible  in  the  uses  of  material  for 
teaching,  for  research,  and  for  scholarly  writing— hut  this  is  minimal. 
Cntil  the  \Vff/**tntA  iP  WUkU**  ease,  we  were,  for  want  of  something 
letter,  satisfied  with  the  doctrine  of  fair  use.  hut  that  doctrine  has  Iwn 
suhstantially  altered  hy  the  H'/V'/V/u*  d*  Wifkitt/t  ease.  The  entire 
copyright  status  mm  has  inevitably  hcen  changed  si  nee  last  year.  Now 
the  appeal  of  Williams  S  Wilkins  is  in  progress  and,  white  we  trust 
that  the  appeal  will  render  justice  in  that  individual  case,  it  may  not 
clarify  the  concept  of  fair  use,  especially  insofar  as  educational  aspect* 
are  concerned. 

The  WiWtfih*  t('  Within*  case  was  largely  a  case  concerned  with 
the  intercut*  of  a  commercial  publisher/amf  this  point  points  to  the 
other  difficulties  or  limitations  of  the  fair  use  doctrine.  The  precedents 
for  fair  use  are  virtually  all  concerned  with  commercial  interests  with 
one  publisher  against  another  pubtisheY.  This  is  a  hostile  environment 
for  the  needs  and  ends  of  teaching  and  s\  holarship  hecause  scholarship 
i.*  not  competitive.  e\ en  though  the  fretting  of  an  academic  job  may  he. 
An  educational  exemption  would  l>e  a  welcome  relief  in  the  Held  of 
copyright  and  would  put  the  needs  of  teaching  and  research  in  a  wholly 
new  context — new  in  the  Vnited  States,  though  not  elsewhere, 

A  scholar  lias  always  heen  considered  to  have  the  right  to  make  a  sin- 
gle handwritten  copy  of  copy  righted  material  for  his  own  personal  me, 
and  this  practice  has  always  heen  contained  in  research  libraries  where 
I  have  worked  in  the  United  States,  Canada,  the  Vnited  Kingdom,  and 
Hnrope,  yet  this  hasie  and  traditional  right  is  seriously  questioned  hy 
Commissioner  Davis. 

Now,  there  are  alternatives  to  the  limited  educat  ional  exemption,  ami 
f  tried  to  consider  those  briefly  in  my  written  statement.  These*  how- 
ever, would  he  second  hest  to  the  exemption  for  which  we  are  asking 
and  they  are  only  a  defense  in  the  event  of  a  lawsuit.  They  would  also 
put  the  burden  of  proof  on  the  teacher  or  scholar. 

An  operative  wording  of  the  limited  educational  exemption  has 
been  put  forward  by  Harold  Wigrcm  It  does  not  go  far  as  giving 
the  right  to  copy  an  entire  book,  but  only  a  short  poem  or  story  or 
essay  or  article  or  to  use  excerpts  or  quotations  in  classroom  teaching. 

To  indicate  that  I  tried  to  see  the  whole  spectrum  of  interests  and 
concerns  in  this  copy  light  problem,  mav  I  say  that  I  speak  under 
se\cral  hats:  as  the  editor  of  a  scholarly  journal  frequently  called 
upon  to  give  permission  to  reprint  from  its  publishers:  us  the  director 
of  publications  in  the  Folger  Shakespeare  Library,  in  which  capacity 
I  am  richly  aware  of  costs  in  publishing;  as  an  author*  editor,  or  eo- 
editor  myself,  with  more  than  a  dozen  book's  and  more  than  100  schol- 
arly papers  and  articles:  as  a  professor  of  years  of  experience  in  a 
number  of  universities:  us  a  member  of  (he  staff  of  a  research  lahora- 
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lory:  si i ul  finally,  as  tin*  representative  of  flu*  :)0.0on  momhors  of  the 
Mli  A , 

This  request  for  a  limited  educational  exemption  seems  to  satisfy 
a  wide  spectrum  of  interests  and  appears  to  bo  reasonable,  pqiiilahlc, 
and  necessary  for  sound  teaching  and  research  as  well  as  for  the  con- 
tinuance of  a  healthy  intellectual  life  in  this  count rv. 

Thank  you. 

Senator  MeCtiiMW.  Do  you  think  dial  such  a  position  favoring 
educational  uses  as  that  suggested  in  your  proposed  amendment  would 
not  haw  a  serious  impact  un  the  ability  of  the  sources  to  provide  this 
material  and  continue  publication? 

Mr.  Schokck.  A  point  that  is  touched  on  in  the  Government's  pres- 
entation m  Williams  and  Wilkins  is  that  a  great  deal  of  the  cost  of 
preparation  does  come,  especially  in  scientific  journals,  from  the  Gov- 
ernment. In  the  humanities,. some,  of  these  funds  are  obtained  from 
foundations  and  from  universities. 

Senator  MoCmx.w.  In  that  connection,  may  I  ask  you  if  you  think 
it  would  require  an  increased  subsidy  from  the  Government  to  sup- 
port it  ?  *  1 

Mr.  SriioKcic,  Well,  (hut  is  already  underway.  I  understand,  Mr. 
Chairman. 

Senator  McCm-m.ax.  I  know,  but  the  time  is  coming  when  (his  Gov- 
ernment can't  subsidize  everything.  That  source  is  going  to  dry  up, 
too.  n 

Mr.  SrirnKCK.  Well — — 

Senator  McClku.ax.  I  would  be  very  happy  just  to  say  well,  we  will 
jusl  tri-.-e  you  more  subsidy  from  the  Ciovernnient  for  these  tilings. 

Mr.  Sohobck,  A  great  deal  of  the  cost  of  producing  scholarship  is 
borne  by  the  individual  scholar  himself.  I  would  suppose  2o  percent 
of  my  scholarly  costs  have  been  paid  by  a  foundation  or  the  Govern* 
inent.  The  rest  I  pay  myself—and  I  think  this  is  true  of  most  scholars. 
t  Senator  M<  Clku.an.  Well,  I  am  not  talking  about  your  situa- 
tion, though,  I  am  talking  about  the  ability  to  continue  publishing. 

Now,  I  am  not  taking  up  for  anyone  here.  1  am  trying  not  to.  In 
fact.  I  don't  know  which  side  I  am  on.  actually,  but  youhavc  this  bene- 
fit to  the  educational  community  and  to  have  these 'facts  disseminated 
in  these  publications  and  so  forth,  well,  they  have  to  be  created,  they 
have  to  have  an  author  to  create  them,  and  somel>ody  to  publish  them 
first.  That  involves  some  costs,  and  when  that  cost  can't  be  recovered, 
we  arc  trohig  to  dry  up  the  source. 

Mr.  Wu;i:i;n\  Senator,  may  I  break  in  i 

Senator  M<:(Yku,ax.  Yes,  1  would  just  like  to  make  this  record  as 
full  as  we  can. 

Mr.  Wuuikx,  I  have  before  me  a  news  release  from  the  Educational 
Media  Producers  Council,  Fairfax,  Va„  dated  May  10.  107:1.  and  the 
heading  reads  "Demand  for  Educational  Audiovisual  Materials  Rises 
H>.S  Percent  in  1073."  And  the  article's  first  paragraph  reads: 

Greater  use  of  audiovisual  materials  continued  to  characterize  the  classroom 
iti  lurii.  according  to  a  report  to  be  released  May  31  hy  (lie  IMucatitmal  Media 
Pnxliiei'rs  Council.  The  KMW  Annual  Survey  and  Analyses  of  Kdneatinual  Media 
Producers'  sales  shows  1  lm t  total  «des  of  non-textbook  Instructional  materials 
nwe  to  •>}  j,7  [million  1  in  1072.  an  increase  of  10.S  percent  over  1UT1,  The  survey, 
criiii]in*tei1  !»y  an  Independent  market  research  linn  under  the  niHpiers  of  the 
Kdiieatinnul  Media  I'roUneers  Council,  presents  a  comprehensive  picture  of  total 
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ln.*u>tr,v  Mifuvjitv  vhiino,  uiv  a  \\UW  ran^e  of  statistical  data  ami  analyses  of 
tlu»  etUii-utiiiti  market. 

Now,  I  read  this  to  point  out  that  I  don't  really  think  that  the  in- 
dustry is  UltHMliiiLT  in  (his  regard  because  of  a  few  uses  which  we  make 
of  materials  in  the  classroom,  particularly  not  if  tlie  sales  rose  10.8  per- 
cent  in  the  audiovisual  field  alone.  Xow,  I  don't  have  with  me  tlie 
data  on  the  textbook  publishing  industry*  hut  I  would  he  surprised  if 
they  were  substantially  different  May  \  point  out  (hat  these  recold 
Miles  were  achieved  des[)ite  the  fact  that  toaehers  were  making  limited 
eo] lies  of  excerpts  of  maiiv  of  these  materials, 

Senator  MrCi.r.i.KAV.  What  I  want  to  do  is  ascertain  what  impact 
this  amendment  would  have*  if  any,  on  the  financial  stability  ot  the 
publishers  and  other  interests. 

Mr.  l'nsKxmxn.  Mr.  Chairman,  if  I  may  supplement  what  Mr. 
Wigivn  has  said 

In  107tf — J{ay  1070 — Fortune  went  into  its  customary  500  largest  in- 
dustries, and  indicated  that  the  publication  industry  and  the  related 
industries  have  had  at  least  as  high,  if  not  higher*  an  average  increase 
in  prolils,  as  many  of  the  others  involved  in  the  top  T>00.  And  this  is 
despite  the  fact,  if  not  because  of  the  fact,  that  teachers  are  making 
very  limited  copies  because,  in  our  judgment,  this  helps  the  sale  of 
materials  and  not  hinders. 

Senator  MrCmo\AN\  Well,  1  wonder  if  the  publishers  would  agree 
with  your  analysis  of  their  prosperity  ( 

Mr.  I{osKxm:u>.  Well,  at  least  the  facts  in  both  cases,  these  are  in- 
dependent assessments.  The  one  that  Dr*  Wigten  mentioned  was  the 
producer  group  itself  and  the  one  that  I  mentioned,  is  an  independent 
business  group  over  which  wt\  as  school  people,  have  absolutely  no 
influence. 

Senator  McCujxan'.  Thank  you.  Proceed. 

Mr.  ScnoKCK.  Wel!;  I  finished  the  formal  part  of  my  presentation, 
although  I  had  perhaps  not  fully  answered  vour  questions. 

Th,ore  is,  perhaps,  the  final  publication  oi  scholarships  which  I 
think  ought,  to  bo  distinguished  from  textbooks  and  educational  pub- 
lication. There  is  no  question  but  that  the  publication  of  scholarly 
journals  and  the  publication  of  scholarly  monographs  arc  in  a  pre- 
carious position  during  the  last  period  because  of  skyrocketing  costs* 
and  that  is  a  very  serious  matter.  Xow,  I  do  not  consider  the  limited 
educational  exemption  that  tlie  MLA  is  supporting  as  part  of  the  ad 
hoc  committee,  as  a  serious  threat  to  scholarly  publication. 

Senator  MrCi.fxr..\v.  That  is  the  point.  I  think  it.  is  valid  and  im- 
portant to  ascertain  what  the  impact  of  this  is,  this  educational  exemp- 
tion for  educational  purposes,  what  impact,  if  any,  that  will  have  upon 
the  ability  of  the  sources,  the  present  sources,  to  continue  to  make  such 
material  available.  If  it  is  serious,  it  ought  to  be  weighed.  If  it  is  triv- 
ial, it  can  be  ignored. 

Mr.  Scuokck.  It  is  perhaps  relevant  to  point  out  that  in  getting 
necessary  permission  to  reprint,  whether  for  scholarly  books  or  in  a 
scholarly  journal,  very  often  presses  have  asked  \^Tiat  seemed  to  me 
to  he  exiiorhitant  rates  for  that  permission  to  reprint  and  at  times  the 
rates  have  been  so  high  that  the  editorial  or  scholarly  judgment  has 
had  to  be  subordinated  to  the  practical  considerations  because  we  could 
not  afford  those  permission  fees  that  were  demanded. 

Senator  McClkixax.  Quite  possibly  the  people  who  make  such  de« 
mands  do  themselves  more  injur v  than  anyone  else.  I  don't  know. 
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Hut  the j*  own  it,  aiul  they  have  a  right  to  put  a  price  on  it,  I  assume. 
Hut  I  think  that  must  be  an  exception  ami  not  the  rule.  I  think  most 
of  it  would  be  made  available  at  reasonable  prices,  wouldn't  it? 

Mr.  Schokck.  Well,  as  a  general  editor  of  a -series  of  books,  pub- 
lished by  the  University  of  Chicago  presently.  I  know  that  it  is  not 
uncommon  for  a  press  to  ask  for  a  $200  or  $300  or  often  a  $500  fee 
for  reprinting  a  single  chapter  or  essay  which  is  in  some  oases  an 
essay  which  may  have  appeared  in  half  a  dozen  places  before. 

[The  statement  of  Richard  J.  Schoeck  in  full  follows:] 

Xtatkm  en  r  op  Hint  Attn  .1.  SrnnuK 

Mr.  Chairman  and  members  of  tin*  subcommittee.  I  am  Kiehard  J.  Shnoek,  ;i 
member  of  the  Ad  Hoe  Committee  on  Copyright  Law  Revision.  I  nm  Director 
of  UeMNiirJi  Activities  of  the  Vo'w  Shakespeare  IJtmiry  in  Washington,  and 
l>hv<lcr t >f  the  Knlger  Institute  of  Renaissance  and  ISth-ccntury  studios.  I  am 
also  mi  Adjunct  Professor  of  Kuglish  in  the  Cnlversity  of  Murvlnml  mid  the 
editor  i if  sftnlrfi/Hiire  Qntn'ta?y.  I  appear  before  you  today  representing  the 
Modern  Language  Association  of  America,  which  lias  a  membership  of  H0.00O. 
a!l  nf  whom  art*  teachers,  most  of  whom  are  cluing  research  and  some  nf  whom 
are  writing  Ojt  haw  written)  textbooks  and  other  educational  materials  during 
Ma  il1  careers  as  college  and  university  professors,  Our  point  of  view  is  therefore 
rather  more  complex  than  Miat  of  sonic  groups  that  have  a  i-nucorn  w  ith  copyright 
law  revision,  for  tin-  Ml.A  mn<t  consider  not  only  the  problems  of  research  and 
copyright  or  of  the  writing  nf  bonks  and  copyright,  but  also  the  Impact  of  copy- 
right upon  teaching.  Wo  have  always  h:ul  to  consider  the  interests  of  oar  stu- 
dents. The  MI,A  therefore  has  long  heen  a  member  of  the  Ad  Hoe  Committee, 
and  it  parth  ipateU  In  the  amicus  brief  of  the  Association  of  American  Law 
Schools  in  Wilthtm*  omt  Wilkin*  case,  (t  now  par f h  ipates  in  and  supports  the 
statement  of  the  chairman  of  the  Ad  Hoc  Committee.  Harold  K.  Wtgrcn  on  S. 

Speaking  for  l)io  Ml. A.  !  shnnM  stress  Hie  need  for  a  Wear  delineation  of  what 
N  pcraiNslhte  ami  what  Is  m>t  permissible  in  the  uses  nf  materials  in  the  class, 
moms.  In  the  uses  of  materials  for  research,  and  in  the  uses  of  materials  for 
scholarly  and  lexlhnok  writing. 

The  report  of  Commissioner  Pavis  In  Williams  A  Wilkhi*  M!>7*2)  must  he 
seen  as  a  landmark,  for  until  that  report  there  had  been  a  fairly  wvll  understood 
ami  observed  set  of  criteria  under  the  nnmbrella  of  fair  nso.'  Now  there  is  tint, 
and  a  great  deal  >  i  alarm  and  coufasion  has  been  produced  within  the  cdma* 
IImic.iI  community,  hecaitse  the  effect  of  the  Commissioner's  rej»ort  in  Willhtm*  if 
U'tfkhi*  Is  to  restrict  the  accessibility  of  intellectual  resources  to  both  toucher 
and  scholar. 

A  scholar  has  always  been  considered  lo  have  a  right  to  make  a  single  copy  of 
copyrighted  material  for  his  own  personal  use:  this  must  lie  sn  to  insure  a  free 
circulation, of  ideas,  and  this  surely  Is  the  thrust  of  Arllcle  I,  §  S  of  the  Coasts 
f (it em  of  the  ('fitted  States:  "The  Congress  «hall  have  Cower  ...  To  promote 
the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited  Times  to  Authors 
and  Inventors  Hie  exclusive  Right  to  their  respective  Writing  and  Discoveries." 
The  exclusive  right  is  f*>r  limited  Haas  only  ;  the  end  for  which  the  ofher  pro. 
visions  of  Article  I  are  the  means  is  the  promotion  of  science  ami  the  arts,  and 
such  promotion  cannot  l»e  fostered  without  the  free  circulation  of  Ideas.  The  pro- 
visions of  Title  17  of  the  t'.S.  Code  ate  largely  concerned  with  the  printing  or 
rrpilnting  or  publishing  of  the  copyrighted  work:  capy  as  used  in  this  section  is 
to  be  const  rued  as  pertaining  hi  copying  in  the  same  sense  as  printing  or  publish- 
ing. Scholarship  that  is  restricted  by  newly  orecteU  walls  of  copyright  protection 
would  become  itfirochial— and  it  would  not  fake  hmg  for  the  effect-  of  such  con- 
st  rictlon  to  be  evident  in  the  thinking  of  our  children. 

A  scholars  copying  of  material  has  been  traditional  in  the  Western  worhl 
since  far  before  Hie  time  of  Kra^mus,  and  it  continues  to  our  own  times.  Kven 
that  prophet  of  the  electronic  age,  Marshall  Melaihan,  has  made  or  has  had 
made  handwritten  or  typewritten  copies  of  entire  works:  I  have  one  such  copy 
In  my  possession,  Hut  even  that  traditional  and  never  previously  challenged 
right  of  scholars  was  questioned  by  Commissioner  Davis,  and  because  the  courts 
had  not  previously  had  the  occasion  to  spell  out  the  legal  basis  for  the  tradi- 
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llottal  rkht  i.f  sch-.hu*  In  make  mr  In  have  made*  n  single  copy  ->f  e-pyi  W  ' ul 
material  for  personal  UM-.  (In-  luuilai.u  rifal  procedures  oi :  sehohirsh  p  my  now 
helm*  gravely  challenged,  ami  tin-  wry  quality  ul"  scholarship  in  the  I  .s.  is  hhi- 

"T'lh^S  in  HWJ.H-M  «  II'iM-m  U  afflriuwl  by 

tin-  0>urt  of  Claims,  the  scope  and  meaning  ««f  lair  list-  »t»  »"  fff.-t-l  >a\v 
been  abrogated.  The  t'onv  of  atpi»lit :>tir.ii  of  tho  Commissioners  n  "n*  £  U  he 
in  iIk*  «Uirlm«-nt  of  libraries- ami  ospoemlly  to  research  I  brai  W>  U  II le 
Wiser,  us  y.m  will  have  hoard  this  momin«~ but  a  so  to  Ihe  de  r^"1"*  J* 
teaching  ana  scholarship.  Una  (his  hearing  been  held  i/'*  ^ 

munv  of  ns  who  haw  lestillod  would  have  spoken  diuerenilv. Hut  It  impo>sib  e 
nuw'to  talk  about  educational  an.l  roenreh  uses  of  copyrighted  materials  as  \l 
we  were  in  a  prc-WNIiams  and  Wllklns  world:  wo  are  nut.  , 

Two  alternative*  appear  to  he  open:  the  new  halation  on  cop?  rmht  can 
MKritinillv  affirm  'fair  use/  ami  Mils  nnsht  he  done  l»y  having  tin?  oomepts, 
iradilioiial  interpretations,  and  etfeeHve  application  of  fair  use  written  into 
the  Concessional  Ueport,  as  indicated  by  Dr.  Wljrreii.  Or,  the  liaitfross  may 
until  as  we  believe,  should)  include  in  its  new  copyright  law  the  so-called 
limited  educational  cxeiuplion:  Not  withstanding  other  provUhms  o  this  Act, 
uonproltt  use  of  a  portion  of  a  copyrighted  work  for  noncommercial  leaching 
scholarship  ami  research  is  imt  an  infringement  of  copyright. 

As  the  editor  of  u  scholarly  Journal  frequently  called  upmi  to  give  permission 
to  reprint  freai  lis  pa«es--ns  an  author,  editor  or  en-editor  of  about  a  dozen 
books  and  more  than  a  hundred  scholarly  papers  and  articles--- as  a  professor 
of  more  than  twenty  years  of  teaching  experience  iti  several  universities  it  or- 
liell  Noire  Dame,  Toronto,  Princeton,  and  now  Maryland)- and  filially  as  a 
representative  of  the  SUOOO  members  of  ihe  Ml. A,  this  requested  limited  eduea- 
thaiai  exemption  seems  to  me  reasonable  and  equitable,  and,  still  more,  m-ces. 
sary  for  sound  teaching  and  research  and  for  the  continuance  ot  a  healthy  m- 
lell'eohmt  life  in  this  country. 

Senator  Mr<  Ykuax,  Who  is  next  i 

Mr.  Xonwoon.  Mr.  Chairmam  and  members  of  the  subcommittee, 
I  am  Frank  Norwood,  executive  secretary  of  the  Joint  Committee  on 
Kducational  Tdeeommnnieutions,  which  is  a  consortium  of  national 
ami  regional  nonprofit  organizations  ami  associations  including  most 
of  the  major  national  entities  iti  instructional  broadcasting.  What  I 
shall  attempt  to  do  this  afternoon  is  to  summarize  the  principal  con- 
coins  regarding  copyright  revisions  and  instructional  broadcasting 
as  they  have  been  expressed  by  those  monitors  of  the  ad  hoc  com- 
mittee who  are  most  directly  concerned. 

I  want  to  state  we  fully  support,  as  do  my  colleagues  here,  Dr. 
Wiirreti's  testimony,  and  1  want  to  paraphrase  my  written  submis- 
sion, bnt  I  still  hope  to  touch  on  the  four  points  which  are  toforo  ns: 

Firsts  we.  want  to  stress  the  need  to  make  clear  that  both  the  doctrine 
of  fair  use  and  the  proposed  limited  educational  exemption  applied 
to  instructional  radio  ami  television  the  same  way  that  they  apply 
toother  forms  of  teaching: 

Second,  that  beyond  "fair  nse.M  instructional  broadcasting  staricte 
ready  to  pay  reasonable  ami  just  fees  for  the  use  of  copyrighted 
materials, but  there  is  a  need  to  assure  prompt  access  to  such  materials 
under  standard  terms  and  conditions: 

The  third  point  that  T  want  to  take  a  moment  to  discuss  isthat 
statutory  limits  on  the  number  of  conies  or  span  of  use  of  instructional 
programs  could  have  the  effect  of  precluding  the  development  of 
materials  of  highest  quality  for  widespread  use : 

And  finally,  I  want  to  talk  briefly  about  the  fact  that  teachers 
should  not  be  prohibited  by  legislation  from  the  delayed  use  in  the 
classroom  of  broadcast  programs  so  long  as — and  I  think  this  is  tho 
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point,  Mr.  Chairman,  that  you  expressed  interest  in— so  long  ns  in 
itoin^j  so  the  threat  of  adverse  impact  on  the  later  market  for  com- 
mercially available  films  or  tapes  of  the  same  program  is  removed, 

1  f  I  nia\\  I  would  like  to  go  hack  and  pick  up  each  one  of  those,  l^ot 
mo  begin  by  saying  when  we  talk  nl>out  instructional  broadcasting, 
we  are  usin«c  u  term  which  is  much  more  narrow*  in  its  definition 
flam  educational  broadcasting*  or  public  broadcasting*  Hy  instruc- 
tional broadcasting*  we  npanthosc  transmissions  winch  are  a  regular 
part  of  the  systematic  teaching  activities  of  a  government  body  or 
nonprofit  educational  institution.  We  are  suggesting  that,  just  as 
the  teacher  brings  to  the  classroom  a  cartoon  or  a  man  from  the  morn- 
ing's newspaper  to  illustrate  her  point,  so  too  she  should  be  allowed 
h»  do  that  if  she  addresses  her  class  through  the  medium  of  tele- 
vision. And  basically  our  concern  stems  from  wording  within  House 
Report  $:)  vJdch  would  appear  to  indicate  that  the  doctrine  of  fair 
use  is  somehow  different  when  applied  to  educational  broadcasting. 

Insofar  as  narrowly  defined  instructional  broadcasting  is  concerned, 
it  is  our  content  ion  that  there  should  be  no  difference  than  the  needs  or 
rights  of  the  teacher  in  the  classroom  without  such  broadcasting,  or 
the  same  teacher  when  she  uses  television  to  reach  her  students. 

Having  said  that,  let  me  be  quick  to  add  that  we  are  not  arguing 
that  nil  instructional  television  should  be  free  to  use  copyrighted 
material  under  anv  circumstances  at  any  time.  Clearly  there  are  in- 
stances in  which  the  producers  of  instructional  programs  should  bo 
and  indeed  are  willing  to  pay  copyright  fees  which  aw  reasonable 
and  just.  Hut  that  has  its  corrollarv!  we  suggest,  and  that  is  that  they 
.should  have  access  to  those  materials. 

Just  as  my  colleague  has  mentioned  the  problems  dealing  with 
publication  and  using  materials  that  are  reprinted  elsewhere,  the  in- 
struct ional  tidev'sion  producer  has  a  very  large  and  complicated  set  of 
problems  in  gathering  material  to  use  in  the  television  broadcasting 
area.  The  problem  is  not  his  unwillingness  to  pay,  but  the  lengthy 
negotiations  and  the  complex  administration  that  is  required.  And  so 
we  sugire.Nt  that  in  order  to  do  this  in  an  atmosphere  in  which  the 
clerical  costs  are  not,  perhaps,  greater  than  the  costs  of  acquiring  the 
rk'hts  to  use  copyrighted  material,  and  in  which  the  producer  does 
not  have  to  labor  under  the  uncertainty  of  pot  knowing  what  material 
be  will  be  abl^  to  acquire  the  waiting  for  biters  which,  perhaps,  arc 
never  answered,  and  so  on — that  some  form  of  standardized  proced- 
ures and  protocols  be  developed  which  would  allow  some  certainty 
in  this,  and  which  will  provide  opportunities  for  the  broadcaster  and 
the  copyright  holder  to  have  dealings  which  arc  prompt,  simple, 
honest,  ami  fair  to  both  sides.  We  think  that  is  a  necessity. 

The  third  point  lias  to  do  with  the  proposed  limitations  on  the 
number  of  videotapes  which  may  be  made.  Instructional  television  has 
been  something  of  a  cottage  industry  during  most  of  its  life  with  the 
institutions  involved  doing  their  own  programs  locally.  In  order  to 
produce  programing  of  higher  quality  than  is  within  the  resources  of 
any  single  institution,  now  more  agencies  are  coining  together— tele- 
vision stations,  State  departments  of  education,  large  school  systems, 
and  so  on — to  pool  their  resources  and  jointly  to  produce  material  of 
much  better  quality  and  much  more  educational  vatue  than  they  could 
produce  by  themselves.  Then  to  put  a  limitation  on  how  many  copies 
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iuay  Ik*  ju'otluecd  or  how  lony  the  copies  may  Ik*  used,  essentially  de- 
prives those  people  of  the  opportunity  lo  nvoup  their  substantial  in- 
vestments t hut  lujjh  quality  materials  require. 

Kinntly,  uml  perhaps  ol  most  widespread  interest  to  the  teacher  in 
tlm  classroom,  1  would  like  to  talk  about  a  practice  which  is  in  ques- 
tion, but  which  there  is  substantial  ami  yrowin^  interest*  und  llint  is 
the  ability  of  tho  classroom  tee.clioi'  to  use  modern  technology,  par- 
ticularly videotape  recording)  in  order  to  bring  into  the  classroom  a 
television  program  as  she  might  bring  in  a  map  or  the  picture  from  the 
newspaper  that  I  spoke  of  earlier,  llero  wo  are  aware  of  the  fact  that 
without  somo  safeguards,  such  otl'-the-air  recordings  might  represent 
a  threat  to  tho  producers  and  to  possible  later  sales.  So  we  propose,  as 
Dr.  Wigrcn  in  his  statement  indicated,  this  he  'done  within  certain 
narrowly  confined  restraints  which*  would  mean  that  the  recording 
should  Ijo  made  and  used  within  u  5-day  period;  its  basic  purpose  be- 
ing simply  to  bridge  that  gap  between  tho  time  when  tho  program 
is  on  tho  air  and  the  time  when  the  class  meets.  After  the  ft  days,  tho 
record  should  bo  erased*  Thus,  for  a  library  copy  or  for  copies  for  use 
in  subsequent  semesters,  the  commercial  market,  which  makes  them 
mailable  usually  months  after  Dm  program  has  been  on  the  air,  would 
still  bo  tho  teachers'  source  for  those  later  uses. 

In  summary,  let  me  say  again  that  as  an  alternate  form  of  teaching, 
instructional  broadcast  big  refpiires  equitable  treatment  under  the  doc- 
trine of  fair  use  and  educational  exemption.  Beyond  that  point,  beyond 
thoso  doctrines,  produce  is  of  instructional  programing  are  willing  to 
pay  reasonable  copyright  fees,  but  the  producer  cannot  do  so  unless 
the  producer  has  access  to  copyright  materials  under  a  system  of 
terms  and  conditions  which  fives  him  from  the  present  pattern  of 
delays,  high  administrative  costs  and  uncertainty.  In  order  to  achieve 
critical  mass  and  needed  economies  of  scale,  instructional  broadcasting 
must  be  free  from  arbitrary  limitations  upon  the  number  of  record- 
ings that  can  be  made  and  on  their  useful  lifetime.  Finally,  there  is  a 
growing  interest  in  using  educational  technology  to  bring  into  the 
classroom  important  programs  which  can  contribute  significantly  to 
the  instructional  process  which  would  not  otherwise  be  available  on 
a  timely  basis. 

Senator  McCi.kixan\  Thank  you,  sir. 

[Tho  statement  of  Frank  W,  Norwood  in  full  follows:] 

Statkmhxt  of  Fkank  AY.  Norwood,  KxKcuTiVG  Pix-rktmiy,  Joint  Covxch. 
os  KnircATiONAt,  Telecommunications 

Mr.  Chairman  and  members  of  tin1  subcommittee,  I  am  Frank  Norwood.  Execu- 
tive SYcrctury  of  tho  Joint  Council  on  Educational  Telecommunications,  a  con- 
sortium of  national-  and  regional  non-profit  organizations  and  associations  in- 
cluding mast  of  tlie  major  national  entities  in  instructional  broadcasting.  What 
I  shall  attempt  to  tin  this  afternoon  is  to  summarize  the  principal  concerns  re- 
garding copyright  revision  and  instructional  broadcasting  ns  they  have  been 
expressed  by  those  members  of  the  Ad  Hoc  Committee  who  are  most  directly 
concerned. 

I  shall  touch  upon  four  points : 

The  need  to  make  clear  that  "fair  use"  nml  limited  educational  exemption 
apply  to  Instructional  radio  and  television  as  they  apply  to  other  forms  of 
teaching ; 

That  beyond  "fair  use."  Instructional  broadcasting  stands  ready  to  pay 
just  fees  for  the  use  of  copyrighted  materials  hut  there  is  a  need  to  assure 
prompt  access  to  Mich  materials  under  standard  terms  and  conditions  ; 
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That  inappropriate  limits  mi  Iho  number  of  copies  of  span  of  tw  <»f  U\* 
struetioual  programs  could  preclude  tlie  development  of  materials  of  highest 
quality  for  widespread  use ;  am! 

That  teachers  should  not  Lie  prohibited  from  Hie  delayed  use  hi  the  eto<w- 
rooin  of  broadcast  programs  so  long  as  the  threat  of  adverse  Impact  on  the 
later  market  for  commercially-available  Alms  or  tapes  of  the  same  program 
Is  removed.  .  .  k 

"lh>triictloiial  broadcasting"  U  a  term  much  narrower  and  move  precise  than 
"educational  broadcasting"  or  "public  broadcasting/*  Hy  Instructional  broad* 
easting  we  mean  n  broadcast  transmission  which  Is  a  regular  part  of  the  syste- 
matic teaching  activities  of  n  governmental  body  of  non-profit  educational 
institution.  Vnricr  such  a  precise  delinlthm  It  is  dear  that  the  tcichcr  who  lectures 
from  the  television  studio  Is  no  different  than  the  teacher  In  the  classroom  and 
thai  his  need  to  ••use  n  portion  of  copy  righted  work  for  noncommercial  teaching" 
Is  prectsclv  the  same.  HnslenHy,  our  concern  stems  frani  wording  within  House 
Hcport  sH  which  would  appear  to.  Indicate  that  the  doctrine  of  fair  use  Is 
somehow  different  when  applied  to  educational  broadcasting  Insofar  as  imtruc* 
tittnnl  broadcasting  Is  concerned  we  hold  that  no  differentiation  should  be  made 
between  the  needs  and  rights  of  the  teacher  in  the  classroom  and  the  .same  teacher 
when  she  reaches  a  number  of  classrooms  via  radio  or  television. 

Il.ivlmr  *aid  that,  let  me  be  quick  to  add  that  we  do  not.  hold  that  all  Use* 
of  copyrighted  materials  In  Instructional  broadcasting  should  automatically  be 
covered  by  fair  use  or  educational  exemption.  Clearly  there  are  many  instances 
hi  whhhthe  producers  of  instructional  programs  should  be — and,  Indeed,  are 
willing  t»  pay  copyright  fees  which  are  reasonable  and  Just.  The  willingness  of 
Instructional'  program  producers  to  pay  for  the  mate  tnls  they  use  has  its 
necessary  corollary;  that  Instructional  broadcasters  must  have  access  to  the 
materials  fur  which  they  are  willing  to  pay— access  without  undue  delay, 
without  staggering  administrative  burden  and  expense,  and  without  the  un- 
certainty which  now  prevails  when  requests  for  permission  to  use  materials 
go  unanswered.  What  instructional  broadcasting  seeks  as  relief  from  these 
problems  N  not  complete  freedom  from  copyright  liability  above  and  beyond 
their  use  and  the  limited  educational  exemption  sought  by  the  Ad  Hoc  Commit- 
tee but  some  standard  set  of  procedures  and  protoeo's  under  which  the  Instruc- 
tional broadcaster  and  copyright  holder  can  have  dealings  which  arc  prompt, 
simple,  honor,  and  fair  to  both  sides. 

Solution  to  this  problem  can  do  much  to  provide  a  climate  in  which  well- 
produced,  educationally  sound,  instructional  programs  can  flourish.  All  of  our 
experience  test  I  ties  to  the  fact  that  Instructional  programming  of  the  highest 
quality— particularly  in  television— requires  substantial  resources.  Rather  than 
rely  on  what  their  own  limited  resource.*  can  provide,  school  systems,  state- 
wide agencies  and  noncommercial  broadcasters  are  coming  together  to  form 
consortia  to  finance  instructional  scries  for  their  own  use  and  for  sharing  with 
other  educational  groups.  In  order  to  achieve  consortium  financing  and  to  recoup 
the  substantial  investments  which  are  required  for  program  series  which  are 
professionally  produced  under  the  guidance  of  educational  experts  in  content 
and  methodology,  the  programs  must  be  available  for  widespread  and  prolonged 
use.  1tccnii*e  instructional  broadcasting — ami  particularly  instructional  tele- 
vision—is  nt  last  emerging  from  the  cottage  Industry  stage,  we  suggest  that 
statutory  limits  upon  the  number  of  tape  copies  which  may  be  made,  or  their 
useful  fife,  arc  counterproductive.  Further,  since  those  in  instructional  broad- 
casting an-  witling  to  pay  for  the  use  of  copyrighted  materials  to  which  they 
can  have  simple  access,  such  restrictions  are  wholly  inapproprlnte. 

Finally,  !  want  to  s]<\tk  about  the  retransmission  of  radio  and  television 
programs,  pari  leu  la  ry  about  the  use  of  recordings  made  oft"-l  he-air  for  classroom 
use.  Programs  which  may  l>e  of  great  instructional  value  di>  not— unfortunately  — 
Always  appear  on  the  broadcast  schedule  at  the  precise  tbno  when  teacher  and 
class  meet.  The  advent  of  simple  and  Inexpensive  video  kipe  recorders  has  made 
It  possible  to  bridge  that  gap.  and  teachers  are  Increasingly  interested  in  record- 
ing programs  for  use  when  next  their  class  meets.  We  believe  that  such  a 
praethe  is  sound  and  that  It  should  be  jvermitted  mirier  limited  educational 
exemption  within  certain  clear  and  narrow  ly-defincri  limits:  that  the  user  should 
make  but  a  single  copy  for  use  with1:*  his  educational  Institution  and  not  for 
showing  to  a  general  audience.  Further,  such  recording!*  should  l>e  made  and 
used  within  a  live-day  jxriod,  and  that  after  five  days  the  recording  should 
be  erased. 
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TW  i»iii|K>so  is  in  liihUi*  Ha*  sh<ivl  Iml  i- i-UUmI  tftip  boiwu-n  tin  .uteast  ami  eUs* 
*•  tvtlutf.  Such  recording*  shmihi  nut -ami  under  tlu*e  restriction*,  could  not-- 
sabstlfae  for  dim  ov  vitkmtaitc  version*  which  only  krouio  available  thnauh 
commercial  sources  months  or  year*  after  the  litno  broadcast.  By  limiting 
r-i  live  days  (he  HfY  of  such  recordings  as  wo  propose  here,  Immediate  educa* 
(ii'iuil  in-ods  could  W  served  without  adverse  effect  upon  the  later  commercial 
market  for  library  copies  or  copies  for  classroom  use  in  subsequent  semesters, 

In  summary,  as  an  alternate  form  of  teaching,  last national  broaden stitiiz 
requires  equitable  treatment  under  the  doctrines  of  fair  use  and  educational 
eycmption.  itc>orut  three  doctrines,  pnxlnecrs  of  instructional  programming  arc 
willing  to  jiay  reasonable  copyright  fees,  but  they  cannot  do  so  unless  they  have 
:«reess  to  copyrlghti d  materials  under  a  system  of  terms  ami  conditions  which 
fn-es  them  from  the  present  pattern  of  delays,  high  administrative  costs  and 
niavrtaliitics.  In  order  to  achieve  critical  muss  ami  needed  economies  of  scale, 
instructional  broadcasting  must  be  free  from  arbitrary  limitations  upon  the 
number  of  recordings  which  can  he  made,  and  their  useful  lifetime.  Finally, 
I  here  Is  a  growing  interest  in  i»>Ihjl?  educational  technology  to  briny:  Into  tin* 
cl  issi-'umi  Important  programs  which  can  contribute  slgnUlcaiilly  to  the  Instrue. 
tbaial  pr»>eess  which  could  not  otherwise  be  available  on  a  timely  basis. 

Thank  yon. 

Senator.  Mi  Ci.Ki.t.AX,  Next  ? 

Mr,  Sirtot.\x4  Aft1,  Chairman  and  iikmiiIhh s  of  the  subcommittee*  T 
am  John  Stcdman,  professor  of  law,  the  University  of  Wisconsin.  I  am 
a  member  of  the  Special  Committee  on  Copyright  Law  of  tlio  Associa- 
tion of  American  Law  Schools,  liepresentativos  of  the  American  As- 
sf)iiation  of  1'nivcrsity  Professors  atul  the  American  Council  on  Edu- 
cation haw  joined  in  the  deliberations  of  that  committee.  I  appear 
he  lore  you  today  at  their  request. 

As  you  can  irutlier  from  the  associations  involved  here,  our  concern 
is  primarily  directed  to  university  and  college  education  and  scholar- 
shin.  In  aeconlunee  with  the  procedures  that  have  been  set  down,  I 
will  forego  reading  my  prepared  statement,  which  has  been  submitted 
to  you.  and  simply  attempt  to  state  the  highlights  of  it. 

Senator  Mi  Cr.Kt  t.w,  All  right.  Your  statement  will  be  printed  in 
the  record. 

Mr,  Stkumax,  Our  basic  recommendation  is  this:  We  urge  enact- 
ment of  a  statutory  fair  use  provision  accompanied  by  supportive  lan- 
guage in  the  committee  report  comparable  to  that  contained  in  House 
Report  i"2»\7  expressing  its  concept  of  fair  use  as  that  term  was  under- 
stood prior  to  Wf/f/'tnn  <nul  WMkhis. 

This  is  an  important  but  a  modest  recommendation.  It  merely  sug- 
gests after  all  that  your  committee  stand  by  the  approach  that  t lie 
House  took  in  1WJ7  when  it  passed  an  earlier  version  of  the  copyright 
revision  bill  and  tlio  approach  your  committee  takes  at  the  present  time 
asevideneed  by  the  language  of  sect  ion  107. 

The  reasons  behind  our  recommendations  here  are  threefold:  one. 
flexibility  in  usage  is  essential  to  touching  scholars:  two,  the  ''fair  use"' 
doctrine,  properly  understood  and  properly  applied  with  respect  to 
cdiicatioiu  will  provide  this  llcxibility  and  do  so  without  economic 
injury  to  the  copyright  owner;  three,  in  the  light  of  how  the  legal 
process  works  and  some  recent  legal  developments,  it  is  essential  that 
this  doi  trine,  which  has  heretofore  been  n  purely  judicial  doctrine,  be 
expressly  written  into  the  copyright  statute  accompanied  by  support- 
ing language  in  the  committee  report. 

Let  me  take  these  three  propositions  in  order, 

(1)  With  respect  to  llcxibility,  effective  teaching  and  scholarship 
are  crucially  important  to  our  society  and  becoming  more  so  every  day. 
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And  tho  higher edueat  km  community  has  boon  given  a  major  responsi- 
bility for  advancements  in  tins  area*.  I  don't  believe  J  need  to  belabor 
tins  point  any  further.  These  advancements  cannot,  bo  accomplished 
without  some  flexibility  in  the  use  of  copyrighted  material  This  is 
absolutely  essential  to  eil'eetive  teaching  and  scholarship. 

In  his  role  as  a  researcher,  the  educator  must  have  the  ready  access 
to  excerpts,  articles,  and  hard-to-iret  materials.  Here,  single  copy  ilti- 
plication  of  excerpts  and  niter-library  lending  arc  the  only  feasible 
solutions.  In  his  role  sis  a  teache:\  tile  educator  must  have*  access  to 
excerpts,  typically  of  current  articles,  and  lie  must  have  these  available 
for  >ludeiits  if  an  adcouate  job  of  teacher-student  communication  is 
to  be  carried  out.  Duplication  for  such  temporary  usa«re  is  the  only 
answer. 

( -  )  Vow.  let  nje  turn  totlie  role  of  fair  use  in  tins.  It  is  essential  that 
these  materials,  in  their  limited  form  and  scope  and  for  tlicir  limited 
temporary  and  nonpiolit  use,  be  made  available  promptly  and  with- 
out co>t  to  the  users.  Otherwise  they  will  simply  not  be  used.  The 
copyright  owner  will  p\ in  nothing  hut  education  will  sutler  severely 
■mmI  in  the  case  of  Kiirlicr  education,  at  least  in  most  instances,  the 
author  as  well  will  sutler.  This  is  where  the  fair  use  doctrine  comes  in. 
In  its  basic  concept,  it  i>  a  soit  of  safety  valve  designed  to  permit 
nsajre  of  copyrighted  materials  and  the  information  contained  in  these 
materials,  in  chvnm>taiiccs  where  a  public  interest  in  such  usa^e  vvMl 
be  served  and  where  thai  |aiblic  interest  would  be  frustrated  if  one 
were  denied  freedom  to  see  it,  and  where  allowing  such  usayo  will  oc- 
casion little  or  no  economic  injury  to  the  <  opyri^hl  owner  in  com  pat  i- 
son  to  the  public  advantage  tnat*  will  accrue.  This  is  exactlv  the  case 
in  the  sit  nation  we  are  taiiduir  about  here. 

In  future  educational  activities  fair  usa^e  can  and  should  plav  an 
important  role. 

\:>)  Finally,  let  me  address  myself  to  the  reasons  for  legislation  on 
the  subject  of  fair  use.  The  factors  that  make  it  important  to  write 
this  doctrine  into  the  statute  and  accompany  it  with  a  clear  .statement 
of  legislative  intent  are.  I  think,  fairly  clear.  The  courts,  as  we  know, 
are  heavily  influenced  by  precedent,  and  there  has  in  the  past  been 
virtually  no  precedent  with  respect  to  educational  usaire  presumably 
because  such  usage  lias  not  been  controversial  or  challenged. 

Now  it  is  a  matter  of  controversy  and  it  has  been  seriously  chal- 
lenged as  a  re-uH  of  Hie  sweeping  laniruaire  and  reasoning  contained  in 
the  preliminary  decision  in  the  1I7///V^,.<?  mt<l  Wilkhix  case.  liidcr 
these  circumstances  it  becomes  ci  ucially  important  that  C'onjrress  speak 
out  \a\A  provide  I  he  courts  with  guidance  in  thismattcr. 

And  so  we  conclude  ;i>  we  heuan  with  a  request  that  this  committee 
continue  the  traditional  recognition  of  fair  use  in  the  research  and 
teaching  context  bv  the  enactment  of  section  1  f>T  coupled  with  sup- 
portive legislative  history  as  outlined  in  our  prepared  statement, 

I  should  add  one  minor  point.  There  are  two  clarilhations  that 
should  be  made  in  the  existing  fan<ruajrc  of  serf  ion  tor  of  S.  l:5t;i  which 
wo  think  should  be  made  explicit.  We  would  like  to  see  the  legislative 
history  indicate  that  none  of  the  other  sections  of  the  act  limit  the 
force  of  section  107.  This  is  already  written  into  some  of  the  provi- 
sions. It  is  clearly  stated  several  times  In  the  House  report.  We  want 
to  sec  that  m  this  report  as  well 
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We  would  also  like  the  history  (o  -how  dint  die  fair  \\>v  doctrine 
protects  die  iiu\koi'  of  a  copy  us'  fully  us  it  protects  tho  user  of  tliut 
copy. 

Tliunk  you  very  much. 

Mr,  Bukxnan.  Mr,  Chairman,  for  the  benefit  of  die  mtnmUtoe,  1 
minutes  remain  todio  committee. 

IThestatrmeul  of  Mr,  John     .Stodinnn  in  full  follows:  | 

SiAiKMKNi1  hv  Mms  C.  Stkuman,  rm:  CorvKmur  Com m t n  kk  or  no:  Associuion 
i»r  A M huca.v  f,\w  Schools,  no;  Amkkua.v  Association  m  I muiishy  Piae 

>K«stntU»  AMI  Till:  AMKIlli'AS  CurXCll.  ON  lllilTA'UoN 

Mr.  Chairman  ami  members  of  I  Hi*  subcommittee,  1  am  John  C.  Stedman.  Pro- 
fessor of  Law,  the  University  of  Wisconsin,  1  urn  a  member  or  the  Special  Com- 
mittee on  Copyright  Law  of  the  Association  of  Ana  rienn  Law  Schools,  Keprc- 
sentatlves  of  the  American  Association  of  University  Professors  and  ihe  Aiucr- 
lean  Council  on  iMmaUon  have  joined  In  the  deliberations  of  that  committee.  I 
appear  before  you  today  at  their  roujiost. 

This  group  urges  as  strongly  as  it  ean  that  the  doctrine  of  fair  use  not  onlv  he 
preserved,  but  he  given  formal  recognition  by  the  Congress,  both  by  exp'ross 
>iahilory  provision  ami  by  appropriate  language  in  the  tinal  committee  Veptut,  as 
it  has  been  earlier  in  this  revision  ami  in  House  Ncport  No.  UJ:J7,  SJUh  Congress, 
Sm»ml  Session,  |Kiges  111  to  Od  (IOUtf).  This  is  a  modest,  hut  important,  recoup 
mendntlnn.  It  merely  suggests,  after  all,  that  your  eonnniltee  stand  by  the  ap- 
proach that  the  House  look  in  KMJ7  when  it  passed  an  earlier  version  of  the 
Copyright  Kovislon  Uil),  ami  lite  approach  your  committee  takes  at  the  present 
time*  as  evidenced  hy  the  language  of  section  107. 

Let  me  emphasize  that  we  do  not  seek  to  remove  protec led  material  from  eopv- 
right  control.  Nor  are  we  adverse  or  hostile  to  the  basic  premise  that  legitimate 
rights  in  intellectual  property  should  he  protected.  We  accept  that  premise  as  a 
mailer  of  principle,  as  a  matter  of  public  policy,  and  as  a  matter  of  sjf-interost. 
There  Are,  nfter  all.  within  our  constituent  membership  manv  authors  whose 
scholarly  works  command  high  prices  in  the  commercial  book  market  and  authors 
whose  royalties  compare  favorably  avUIi  the  royalties  of  non-academic  authors. 

Our  main  concern  is  to  stress  before  this  committee  the  soundness  of  the  tradi- 
tional, judicially-constructed  doctrine  of  fair  use,  and  its  fundamental  impor- 
tance in  the  process  of  higher  education.  Those  among  us  who  are  law  teachers 
are  moved  by  an  added  sense  of  urgency  and  concern.  Tradition  and  precedent 
play  an  important  role  in  the  judicial  development  of  the  law.  Hot  there  is  little 
case  precedent  to  guide  the  courts  with  respect  to  permissible  uses  hv  teachers 
and  researchers,  Cases  simply  did  not  come  up  in  this  area,  JUut  given*  lids  scar- 
city of  cases,  If  S.  b'JUl,  with  its  present  section  107.  were  euacled  without  ap- 
propriate legislative  history— at  a  time  when  educational  usage  hu*  become  a 
controversial  issue—courts  might  interpret  this  silence  as  indicating  a  Congres- 
sional intent  not  to  go  beyond  the  precedents  of  the  past.  You  will  recall  that 
Congressional  silence  in  the  11)09  Act  with  respect  to  the  protection  of  phono- 
tfmph  reomiU  ii.^nih*  th«»  f*u>t  tu$t  phonographic  technology  existed  at  that  time, 
resulted  in  this  important  area  receiving  no  copyright  protection  down  to  the  pres- 
ent time.  We  would  nof  want  to  see  this  c.  ,ly  and  unfortunate  experience  re- 
peated la  the  educational  fair  use  area,  because  the  Congress  failed  to  speak 
out  on  the  subject.  I  should  add  that  the  dangers  that  exist  here  are  aggravated 
by  the  sweeping  language  and  reasoning  contained  in  Commissioner  Davis*  opin- 
ion in  Ihe  Ui7/o<m*  r//n/  Wilkin*  Case.  1 

In  seeking  to  assure  the  application  of  traditional  fair  use  doctrine  through 
express  statutory  rocognlliou  coupled  with  supportive  legislative  historv  we  are 
moved  by  the  essential  'mportan'ee  of  the  availability  of  copvrighted  materials 
in  teaching  and  research,  first  and  most  basic  is  the  fact  that  the  higher  educa- 
tion community,  college  and  university  administrators  and  their  faculties,  are 
primarily  the  institutions  in  which  the  ultimate  task  of  transmitting  and  advanc- 
ing knowledge  is  reposed.  I  emphasize  that  both  research  and  teaching  are  in- 
volved in  this  process.  Kaeh  is  indispensable  to  the  other.  Kffoctivo  instruction  of 
the  next  generation  of  citizens  and  professionals  requires  that  the  current  gen- 
eral ion  of  teachers  be  Involved  sis  researchers  at  the  frontiers  of  their  own  in- 
dividual disciplines  and  specialties.  Hut  if  the  individual  teacher  is  to  discharge 
tins  duty,  he  must  he  current  within  his  own  discipline,  and  this  requires  that  he 
have  access  to  the  work  product  of  allied  researchers. 
jo  ;ui  -n 
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The  exivonenllal  into  of  growth  of  knowledge  in  this  generation  ami  its  ex- 
pres>lon  in  written  unit  <»t hi  r  fornix,  underscore*  the  IiniKirtance  to  the  scholar 
and  teachers  of  uceesst  to  this  information.  As  tlit*  volume  of  iMihltslieit  material 
has  risen,  the  library  budgets  of  colleges  ami  universities  arc  increasingly  pressed. 
The  typical  library  of  a  major  law  school  must  spend  a  substantial  portion  of 
Its  animal  budget  to  netful  re  the  ear  rent  volumes  of  the  stnte  arat  federal  reports 
and  the  eurretit  supplements  to  the  vast  array  of  state  statutes,  treatises,  and 
hmseleaf  services.  H  is  not  possible  for  every  university  and  law  library  to  nr* 
tjuhe  one  or  more  copies  of  every  book  needed  fur  research  and  teaching  la  the  he 
stitnMon. 

The  relevance  of  this  to  the  fair  ine  doelrlae  is,  I  trust,  clear,  look  at  It  first 
fmsa  the  standpoint  of  the  researcher.  A  teacher  at  a  good  private  university 
ia  the  southeastern  United  States  who  is  Interested  in  research  on  a  particular 
topic  finds  that  the  basic  works  relating  to  that  topic  are  available  only  at  one 
or  I  wo  distant  universities  in  the  northeast.  He  may  want  to  consult  only  one 
chapter  hi  Mich  a  work,  or  a  tew  pages  within  that  chapter  to  which  he  has 
found  a  citation  in  a  periodical  that  is  available  to  him.  Access  to  such  Informa- 
tion f.<  essential  to  the  scholar.  Inter-library  "tending11  has  heroine  Iho  means 
to  such  acce<s.  A  definition  of  fair  use  that  left  it' uncertain  whether  such  a 
portion  could  be  photocopied  and  thus  satisfy  the  researchers'  needs,  would 
frustrate  the  purposes  that  underlie  the  fair  use  doctrine,  and  would  lie  inimical 
to  the  orderly  extension  of  scientific  knowledge. 

Although  Ihe  library  associations  are  appearing  here  on  their  own  behalf,  we 
consider  the  need  to  permit  restricted  photocopying  for  the  individual  scholar  so 
basic  to  the  vital  Inter-library  loan  process  as  to  warrant  emphasis  by  us  as  well. 

Turning  to  the  teaching  function,  the  need  for  reasonable  photocopying  for 
HavMooin  parpo«es  closely  jvaraUels  the  need  of  the  scholar,  often  a' current 
new  item  will  appear  tirst  In  a  newspaper  or  other  periodical.  Or  It  may  be  a  fine 
or  two  page  excerpt  from  a  voluminous  book  or  article.  Whatever  its  source,  the 
ipinHty  of  teaching  is  gre^ty  improved  by  making  the  excerpt  available  to 
fttttdenfs.  Ivninl  of  the  opportunity  to  do  this  does  not  mean  that  students  and 
teachers  will  go  out  and  buy  the  entire  hook  or  i>eriodleal,  They  will  simply  do 
without,  In  short,  the  cause  of  education  will  have  been  disserved,  and  the  copy- 
rigid  owner  will  be  no  better  oft*. 

in  this  connection,  we  reiterate  that  we  do  unt  seek  the  right  to  reproduce 
entire  books  or  oilier  publications.  \\y  seek  only  a  clear  expression  of  intent 
that  the  fair  use  doctrine,  as  set  forth  In  section  107,  includes  classroom  use  by 
a  teacher,  together  with  a  supportive  statement  in  the  legislative  history  to  the 
effect  that  classroom  use  by  a  teacher  was  intended  to  he  within  he  ambit  of 
section  1(17.  In  urging  this  statement  we  accept  the  limitations  cited  in  House 
Report  Xo.  irj:)7.  With  Congress.  Second  Session,  at  page  02  (Mm)  that  In  deter- 
mining fair  uvf.  it  is  appropriate  for  a  trier  of  fact  to  consider  the  nou-protit 
character  of  a  school,  the  lndoi>ondont  volition  of  the  teacher  and  the  spontaneity 
of  the  temporary  use  by  the  teacher  and  the  students.  We  accept  also  the  limita- 
tion that  compilation  of  anthologies  would  bo  outside  the  ambit  of  fair  use. 

YVo  reiterate  that  we  do  not  seek  the  right  to  engage  in  multiple  copying  out  of 
the  context  of  research  and  teaching.  We  sock  only  the  right  of  the  scholar  to  have 
access  to  knowledge  through  a  single  copy  of  such  gallon  of  controlled  works 
as  are  germane  to  his  established  research  goals,  and,  for  the  classroom  teacher, 
to  have  the  right  to  use  current  materia1*  in  the  non-profit  and  temporary  use 
context  that  is  his  normal  classroom  situation.  In  this  connection  we  recognize 
ihnt  the  effect  on  the  potential  market  for  the  copied  work  is  an  appropriate 
factor  to  },e  considered  in  the  determination  of  fair  use,  but  we  also  recognize 
that  in  the  overwhelming  proportion  of  cases,  any  p^ssihln  <i<!v<>rse  efVoet  win  be 
nil  or  virtually  so.  Indeed  on  bataiee.  access  to  excerpts  appears  more  likely  to 
stimulate  sale  of  the  source  product  than  to  discourage  it. 

Two  minor  (salifications  of  points  thai  seem  implicit  in  the  existing  language 
of  section  107  of  S.  KitU  would  make  their  meaning  explicit.  We  would  like  to  see 
the  legislative  history  Indicates  that  none  of  other  sections  of  tin?  Act  limit 
the  force  of  section  107.  We  would  also  like  the  history  to  show  that  the  fair 
use  doctrine  protects  the  maker  of  a  Copy  as  fully  a  sit  protects  the  n.fcr  of  that 
copy. 

We  conclude  as  we  began  with  a  request  that  this  committee  continue  the  tra- 
ditional recognition  of  ia)r  use  in  the  research  and  teaching  context  by  the  enact- 
ment of  section  107  coupled  with  supportive  legislative  history  as  outlined  al>ove. 
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Mr.  SmxiMUtKi;.  Mr.  ( 'h.iinimn,  my  name  is  August  W,  Steinhillxsr 
and  I  am  director  of  I'Yderal  rrlaf  ions  for  the  National  School  Hoards 
Association, 

The  National  School  hoards  Association  is  the  only  major  education 
01  irani/ation  reprwnting  school  hoard  members.  Our  nu'iuhorship  is 
responsible  for  the  education  of  mure  than  \Ki  percent  of  all  the  Nation's 
public  schoolchildren. 

As  representatives  uf  the  Nation  s  largest  unit  of  government,  kith 
in  terms  of  number  ami  expenditures,  our  testimony  today  is  not  for 
the  benefit  <if  any  rested  professional  or  business  interest* 

We  are  hieally  elected  ollicials.  We  are  here  as  trustees  of  the  tax- 
payer, who  must  eventually  hear  the  cost  which  the  limited  monopolis- 
tic rights  arising  from  copyright  protoetion  will  entail.  The  term 
monopolistic  is  being  used  in  the  noiipejorative  sense  that  to  the  ex- 
tent legislative  restrictions  are  placed  on  the  public  use  of  work, 
society  is  then  being  precluded  from  freely  dealing  with  the  ideas  pre- 
sented therein. 

Mr.  Chairman,  may  I  stray  a  little  from  tnv  prepared  testimony. 
Having  negotiated  with  private  industry  the  Vast  few  weeks  on  tfio 
energy  crisis,  where  we  tried  to  obtain  bids  on  fuel  oil  to  keep  schools 
open  this  fall  plus  retain  current  natural  gas  usage  which  you  know 
is  under  the.  Federal  Tower  Commission.  I  wotdd  indicate  that  auv 
monopoly  is  indeed  dangerous  to  the  public  and  therefore  the  responsi- 
bility of  this  committee  is  very  heavy  to  prevent  such  from  happening 
in  t  he  copyright  area. 

We  know  the  subcommittee  recognizes  that  great  care  must  be  taken 
to  weigh  taxpayer  cost  in  striking  the  balance  between  intellectual 
creation  and  intellectual  pursuit.  And,  it  is  with  respect  to  the  latter, 
intellectual  pursuit— specifically,  taxpayer  cost  as  it  relates  to  class- 
room use  of  copyrighted  materials— that  my  testimony  is  directed. 

The  National  School  Hoards  Association  supports  the  balance  of  in- 
terests expressed  in  the  exempt!  n  proposed  by  Mr,  Wigren  of  the 
ad  hoe  committee  of  copyright  law  revision,  lii  the  interest  of  time, 
my  specific  comments  will  focus  on  three  issues:  One,  duration:  two 
statutory  damages;  and  three,  otacv  than  facedo-facc  "not  for  profit 
use." 

We  strongly  oppose  an  expansion  of  the  current  duration  period  of 
•2*  years  renewable  for  '2s  years,  particularly  to  a  period  as  long  as 
life  phis  -m)  years.  It  totally  dcm'?>  etJjijniujKsen^e  iu  cK>Miiuu  iiiai  ihe 
typical  artist,  in  order  to  have  financial  incentive  to  produce,  needs  a 
copyright  protection  which  will  not  only  keep  him  financially  secure 
but  will  provide  an  ongoing  source  of'  income  for  Ins  great-grand- 
children. Cnder  the  currenr  law,  the  artist,  iike  the  rest  of  the  citi- 
zenry, in  elicit,  has  a  life  interest  in  the  sale  of  his  labor,  which  has 
thus  far  proven  to  he  sufficient.  Furthermore,  except  for  the  relatively 
rate  instances  of  great  works,  we  sincerely  doubt  whether  the  demand 
for  most  works  in  e.wss  of  .V)  years  of  age  is  such  that  the  balance 
between  spot  usage  and  royalties  collected  by  heirs  can  justify  bur- 
dening copiers  with  finding  the  publisher  in  interest,  and  then  order- 
ing copies  or  seeking  permission  to  copy. 

In  speaking  of  expanding  duration,  it  would  appear  that  the  pub- 
lishing industry  is  the  real  beneficiary  of  the  "life  plus  fifty"  proposal. 
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Second,  wo#h-imj,'l>-  endorse  a  waiver  of  statutory  ihmnffes  for  hmo- 
cent  educational  infringers  As  school  board  members,  we  have  to 
protect  what  we  would  ordinarily  consider  the  ultra  vires  violations 
of  our  teachers  and  librarians*. 

Our  concern  is  that  such  personnel  should  not  he  required  to  pro- 
ceed with  the  judgment  of  u  copyright  lawyer  -inanv  or  whom  would 
also  encounter  (liJliculeies  in  dealing  with  the  factunl  complexities 
which  may  arise  in  applying  the  law  on  a  day*to-tlay  classroom  basis. 
It  is  our  opinion  that  penal  provisions  will  not  serve  to  deter  good 
fiuth  violations,  as  much  as  it  will  to  foreclose  teachers  from  pursuing 
justifiable  exemptions  to  the  law,  and,  in  turn,  foreclose  the  educa- 
tional public  policy  which  sneU  exemptions  seek  to  motect.  In  this  re- 
gard, it  can  be  assumed  that  school  employees,  and  the  units  of  govern* 
ment  which  oversee  their  activities,  will  operate  in  good  faith  and  take 
steps  to  insure  adherence  to  t lie  law, 

Well,  in  the  interest  of  time-  -ami  I  know  ]  have  taken  up  too  much 
of  that  commodily~l  will  rest  my  ease,  My  prepared  document 
speaks  J  or  itself,  and  I  would  like  to  have  an  opportunity  to  answer 
cjneshons.  I  would  again  urge  you  once  again  in  support  of  an  educa- 
tional exemption  which  would  place  education  in  the  same  position 
or  virtually  the  same  position  t  hat  it  now  holds. 

| The- statement  of  August  W.  Stoinhiklbor  in  full  follows:] 

Sr.viKMKNT  or  Av»»vki  \\\  SinMiinisn,  t nitre nm  or  Fnouw  Uv.i.xwuxs. 

NATIONAL  ScliOOl,  !U>AUiiS  Assin ;lATJO\ 

Mr.  nmirman.  my  inimo  is  August  \\\  SteinhiUcr.  ami  1  am  WreeMr».t  Federal 
he?allnns  ff»r  the  Nnllniisil  school  Hoards  A^snctatimi. 

The  National  Schnol  Hoards  Association  Is  the  onlv  major  edtnuitou  oiganb 
willou  lepresvntiiii,'  s.hod  hoard  members.  Our  nmmhership'is  responsible  for  the 
education  ot  more  than  ninety-dve  percent  of  all  the  nation's  pul.lte  school 
children. 

As  representatives  of  I  lie  nation's  largest  unit  of  u'overnmcnt,  Koili  in  forms  of 
number  una  r.\*p<»ndU\uos,  our  testimony  today  Is  not  for  the  benefit  of  anv  vested 
protessionnl  or  business  interest.  Unlhcr,  wo  nre  here  as  trustees  of  the  inximver, 
who  imUvlilnalLv  must  hear  the  pro  tnnto  cost  which  the  limited  monopolistic 
nghTs  arising  from  copyright  proteetion  will  entail  (The  lerm  monopolistic  is 
heing  used  In  the-  uonpcijoraUvo  sense  that,  to  the  extent  legislative  restrictions 
are  placed  on  the  public  u>e  of  work,  society  is  tin  n  hehn:  precluded  from  freelv 
dealing  with  I  lie  idea?*  presented  therein). 

Wo  kno,v  the  subcommittee  recognizes  that  ureal  tare  mu-t  he  taken  to  weiuh 
taxpayer  cost  in  striking  the  halanee  between  iutelhviual  creation  and  inlellee- 
tml  pursuit.  And.  it  is  yvith  respect  to  the  latter.  Intelhvhml  pursuit-  specid- 
eniiy,  taxpayer  cost  as  it  relates  to  classroom  nse  of  copyrighted  materials— that 
iny  testimony  fs  directed. 

The  Nati-'iial  School  Hoard*  Association  sunpott*  the  hahnue  of  Interests  ex- 
j ► reused  MM  1st*  exemption  proposed  h.v  Mr.  Wigren  of  tho  Ail  line  Committee  on 
(  opyrlghl  Law  Kevislon.  In  the  interest  of  time,  inv  speeilic  comments  will  /oens 
en  mree  issues:  l)  duration,  i>)  statutory  damages,  ntui  3)  other  than  face-to* 
no  o        for  projW  use/' 

We  strongly  oppose  an  expansion  of  tlie  current  duration  period  of  *2fs  voars 
renowaMe  for  1>.S  years,  particularly  tn  a  period  as  long  as  life  plus  ft)  years 
It  totally  defies  common  sense  to  assume  that  the  typical  artist,  in  order  to 
have  financial  incentive  to  produce,  needs  a  copyright  protection  which  will  not 
onlv  keen  him  financially  secure,  but  wilt  provide  an  ongoing  source  of  income  for 
his  great  grand  children.  Under  the  current  law,  the  artist*  like  the  rest  of  the 
citizenry,  in  ;  ffect.  has  a  life  interest  in  the  sale  of  his  labor,  which,  has  thus 
far  proven  to  t>o  sufficient.  Furthermore,  except  for  the  relatively  rare  instances 
ot  great  works,  we  sincerely  douht  whether  the  demand  for  most'works  in  excess 
of  Hfiy-six  years  of  ape  is  such  that  the  balance  between  spot  usage  and  royalties 
collected  by  heirs  can  justify  burdening  copiers  with  finding  the  publisher  in 
Interest,  and  then  ordering  copies  or  seeking  permission  to  copy. 
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!i\  quaking  of >Npaudhitf  ilurallmi,  St  would  appear  that  the  iniMrstihi^  in- 
amity  U  the  rout  benellelary  of  the  "life  plus  llfly"  proposal,  Kven  granting  that 
promotion  of  Uic  arts  and  science  may  require  incentive  for  commercial  sinm- 
sues,  u  is  uttilcult  to  Imagine  how  promotion  could  bo  encouraged  by  offering 
protect  loci  for  a  period  which  may  very  veil  exceed  the  Hfe  of  the  sponsorlm? 
individual,  or  the  publishing  company,  which  invested  (he  risk  capital*  Indeed, 
It  won w  appear  at  *ome  pgltit  the  need  to  encourage  the  arts  wilt  be  discouraged 
if  sponsors  can  reap  long  term  promts  from  their  past  successes. 

Second,  we  strongly  endorse  a  waiver  of  stntutovy  damages  for  innocent  edu- 
cational infringers.  The  nations  school  boards  car.  make  this  endorsement  from 
the  detached  position  of  not  being  liable  for  the  ultra  vires  violations  of  our 
teachers  and  librarians.  Our  concern  is  that  such  personnel  should  uot  be  re- 
quired to  proceed  with  the  Judgment  of  a  copyright  lawyer— many  of  whom  would 
also  encounter  difficulties  in  dealing  with  the  factual  complexities  which  may 
aiNe  in  applying  the  law  on  a  day  to  day  classroom  basis.  It  Is  our  opinion  that 
penal  provisions  will  not  serve  to  deter  good  faith  violations,  as  much  as  it  will 
to  foreclose  teachers  from  pursuing  justltlablc  exemptions  to  the  law,  and,  In 
turn,  foreclose  the  educational  public  policy  which  such  exemptions  seek  to 
protect.  In  this  regard,  it  can  be  assumed  that  school  employees*  and  the  milts 
of  government  which  oversee  their  activities,  wilt  operate  in  good  faith  and  take 
steps  f  o  ensure  adherence  to  the  law. 

Third,  the  educational  exemption  proposed  Uy  the  Ad  Hoc  Committee  on  Copy- 
right Kovision  is  inclusive  of  those  transferring  mechanisms  which  would  limit 
copyright  protection  beyond  face-to-face  teaching,  such  as  educational  television. 
While  other  witnesses  can  provide  expert  technical  testimony  to  supj>ort  such 
an  exemption,  we  would  tike  to  especially  emphasize  our  encouragement  for  the 
dosed  circuit  educational  television  exemption.  This  teaching  device  costs  the 
taxpayers  millions  of  dollars  every  year,  and  It  would  be  an  enormous  frustra- 
tion of  that  expenditure  if  Hie  use  of  ulucatb>nal  television  was  Impeded  by 
restrictions,  further  costs,  and  delays  in  clearing  administrative  restrictions. 
In  addition,  it  should  be  "rioted  that  the  Congress  has  recognized  the  educational 
television  priority  through  special  provisions  in  the  Emergency  School  Aid  Act 
and  Title  III  of  the  Elementary  and  SecoiuYiry  Kdueatlon  Act.  Therefore,  apart 
from  the  taxpayer  interest,  the  tighter  the  restriction  on  closed  circuit  television 
usage,  presumably  Hie  less  achievable  will  be  Congress'  legislated  goals  in  educa- 
tional innovation  and  quality  integrated  education— the  purposes  of  the  two  acts 
which  I  just  cited. 

Mr.  Chairman,  this  concludes  my  statement.  On  behalf  of  the  National  School 
Hoards  Association,  I  Would  like  to  thank  you  for  permitting  us  to  present  our 
views  on  the  educational  exemption  to  the  copyright  laws. 

MY.  IlnsKXFiKMi.  Mr.  Chairman,  reference  has  been  made  to  the  im- 
pact of  Williams  and  Wilkinson  the  educational  community's  interest. 
For  the  interest-  and  edification  of  the  committee,  may  I  submit  a 
memorandum  of  law  on  the  impact  of  the  Commission's  opinion  and 
its  relationship  to  the  House  committee  report  ? 

Senator  McCijkijax.  You  may.  It  will  be  received. 

[The  memorandum  referred  to  follows:] 


Ib«:  Impact  of  Commissioner's  Opinion  in  William*  J  Wilkin*. 

The  Commissioner's  decision  In  Williams  tf  Witkiu*  is  Inconsistent  with  the 
uu<|pr>r;i  ruling  of  the  House  Judiciary  Committee  on  the  meaning  of  "fair  use.1' 

The  Commissioner's  opinion  undercuts  the  House  Committee's?  understanding 
as  to  "fair  use"  in  such  a  serious  way  as  to  make  it  impossible  for  education 
safely  to  accept  the  House  Committee's  bill  and  report  at  this  time. 

1.  To  date,  the  only  action  taken  by  either  House  of  the  Congress  in  connection 
with  copyright  revlsiot,  wa*  that  taken  by  the  House  in  19G0  and  in  1907.  In  each 
instance,  the  House  Judiciary  Committee  reported  a  bill  with  a  report,  the  last 
instance  being  in  lor,?,  lt.ft.  and  the  accompanying  II.  Kep.  No.  S3,  00th  Con- 
gress.  1st  Session. 

2.  For  the  first  Is  me,  n  Congressional  Committee  proposed  statutory  recognition 
of  hfair  use.T:  Seme  of  the  key  considerations  appeared  in  the  House  Committee's 
respective  reports  as  follows : 
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(<0  There  were  no  available  judicial  precedents  for  the  meaning  of  "fair 
use"  in  connection  with  nonprofit  schools,  House  Hep.  No,  SSiMh  Con- 
gress, 2ml  Session,  on  1I.U.  4347,  pp.  00-1, 

(&)  In  proposing  statutory  "fair  use."  the  House  Committee  stated: 
••Section  107,  as  revised  by  the  committee,  Is  Intended  to  restate  tlie  present 
judicial  doctrine  of  fair  use,  not  to  change,  narrow,  or  enlarge  it  In  any 
way.  .  ,     H,  Hep,  No.  X*.  supra,  at  p. 

(o)  To  give  some  guidelines  of  what  such  statulorlfowidopted  Jndielal 
'  fair  use"  meant,  the  Committee  set  forth,  in  considerable  detail  and  spec- 
ification, examples  of  teaching  activities  which  it  regard  as  *'falr  use" 
under  the  judicial  eject  HnV w  hleh  it  was  accepting  without  change. 
3.  In  speeltle  Instances  of  major  Importance*  the  views  of  the  House  Judiciary 
Committee  as  to  what  "fair  use"  comprised  'were  diametrically  opposed  to  the 
Commissioner's  decision  In  William*  <t  Wilkin*.  This  being  the  case,  the  educa- 
tional community  cannot  nt  this  point  safely  rely  on  the  views  previously  ex- 
pressed by  the  House  Judiciary  Commit  lee  as  U>  the  meaning  of  judlelally-delcr- 
mined  "fair  use." 

I.  Kfiimpk**  The  divergence  between  the  Commissioner  and  the  Home  .1ml b 
clary  Committee  are  indicated  in  three  items  of  major  Importance  to  the  edm 
rational  am)  library  community,  as  follows : 


'J' he  Commissioner:  there  Is  no  difference  between  an  article  and  an  en  lire 
periodical  issue.  ,  .  each  article  In  plaintiffs  journals  is  protected  from 
Infringement  to  the  same  extent  as  the  entire  journal  issue,  (p.  0) 

House  .fudfehny  Committee:  there  f*  a  difference,  "Xintjte  ropfr*  of  'rutin* 
\cnrk*.  .  .  ,  The  educators  have  sought  a  limited  right  for  a  teacher  to  make  a 
single  copy  of  an  'entire*  work  for  classroom  purposes.  The  committee  under- 
stands that  this  was  not  generally  Intended  to  extend  beyond  a  'separately 
cognizable*  or  'self-contained'  portion  (for  example,  a  single  poem,  story  or 
article)  in  a  collective  work,  and  that  no  privilege  is  sought  to  reproduce  an  entire 
collective  work  (for  example,  an  encyclopedia  volume,  a  pcilntlienl  tx*Ui%).  .  ,  . 
With  this  limitation,  and  subject  to  the  other  relevant  criteria,  the  requested 
privilege  of  making  a  single  copy  appears  appropriately  to  he  within  the  scope 
of  fair  use/'  (3-4-5)  {mulcrlitiing  xupplicd) 


Commissioner:  No.  ".  .  .  And  the  courts  have  held  that  duplication  of  a  copy- 
righted work,  even  to  make  a  single  copy,  can  constitute  infringement.*' 

House  Judiciary  Committee:  Yes.  under  some  circumstances,  "For  example, 
the  complete  reproduction  of  a  fairly  long  poem  in  examination  questions  dis- 
tributed to  all  members  of  a  class  might  be  fair  use  . .  .*'  (33) 

4There  are  certain  classroom  uses  which  because  of  their  special  nature  would 
not  be  considered  nn  infringement  in  the  ordinary  case.  For  example  .  .  .  record- 
ings of  performances  by  music  students  for  purposes  of  analysis  and  criticism, 
would  normally  be  regarded  as  fair  use  unless  the  copies  or  phone-records  were 
retained  or  duplicated.**  (34) 

"Allow  s  nmlt iple  copies  of  very  short  self. contained  works."  (p. 


I'ommisslonev :  None.  .  .  there  is  nothing  in  the  copyright  statute  or  the 
rase  law  to  distinguish  in  principle,  the  making  of  a  single  copy  of  a  copy, 
righted  work  from  the  making  of  multiple  copies  . , n  \) 

House  Keport :  There  is  a  difference.  "Shiffte  nml  Multiple  c<>piiin<f.  Depending 
upon  the  nature  of  the  work  ami  other  criteria,  the  fair  use  doctrine  should 
differentiate  l>et\veen  the  amount  of  a  work  that  can  be  reproduced  by  a  teacher 
for  his  own  classroom  use  .  .  ,  and  the  amount  that  can  be  reproduced  for  dis- 
trihnfion  to  pupils  .  ,     (p.  33)  (underlying  supplied* 

*\  .  .  fair  use  can  extend  to  the  reproduction  of  copyrighted  material  for 
purposes  of  classroom  teaching."  (p.  33) 

The  educational  community  deliberately  compromised  on  some  of  Its  major 
demands  in  specific  reliance  upon  the  understandings  set  forth  In  the  House 
Judiciary  Committee's  report  on  the  meaning  of  "fair  use."  The  Commissioner's 
opinion  in  Willintn*  rf  Wilkin*  negates  the  subsfnmc  of  th.it  legislative  under- 
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standing  and  renders  it  unsafe  ami  nnwiso,  at  Mil*  point*  to  roly  on  the  timler- 
standing*  *c1  fortli  in  the  House  Judieiury  Committee's*  interpretation  of  "loir 
use,"  The  educational  community,  therefore,  must  have  elearent  ami  decisive 
assurances  that  the  statute  will  include  what  is  needed  for  the  educational  eone 
inanity,  in  the  way  of  reasonably  copying  am!  ivenrdhu,'-- needs  which  are 
rejected  hy  the  language  as  well  a*  the  thin>t  oi*  the  ('"mmlsshmer's  opinion. 

.Senator  McCu:ixan\  Is  that  all  now  i 

Mr.  Wiokkn.  Mr.  Chairman,  may  I  clarify  one  point  before  we 
leave  the  stand  ? 
Senator  McCj.kixa.w  Yes. 

Mr,  Wjoukx,  Very  frequently  I  have  been  asked,  does  the  ml  hoc 
committee's limited  education  exemption  request  go  beyond  the  bounds 
of  "fair  use'* I  And  I  am  sure  some-  of  the  members  of  your  committee 
would  bt>  interested  in  our  interpretation  of  that  question.  I  would  say 
that  our  request  goes  beyond  fair  use  in  protect  ion  only,  hut  not  in  suli- 
stance.  In  other  words,  our  request  goes  beyond  "'fair  use1'  in  four  ways, 
as  far  as  protection  goes.  First,  the  limited  educational  exemption 
would  provide  certainty  that  a  given  practice  of  teachers  in  the  class- 
room is  permissible.  We  do  not  have  this  certainty  now, 

Second*  the  limited  educational  exemption  would  provide  us  free- 
dom from  the  aura  of  commercial  competition  in  the  normal  ufair  use'* 
situation:  that  is,  as  I  pointed  out  in  my  testimony,  "fair  usev  is  generic 
in  nature  and  applies  equally  to  bothVommeivinl  and-  noncommercial 
twers. 

We  feel  educational  users  need  special  protection  over  and  above 
that  provided  commercial  users,  because  of  their  public  responsibility. 
Third,  "fair  uV  is  a  defense  in  a  lawsuit,  and  the  teacher  has  the 
burden  of  proof  under  the  present  statutes.  The  limited  educational 
exemption  on  the.  other  hand  puts  the  burden  of  proof  on  the  pub- 
lishers. The  publisher  has  to  prove  that  the  teacher  lias  infringed, 

Finally,  the  limited  educational  exemption  would  protect  us  in  the 
event  there  arises  another  court  suit  be  it  Smith  versus  Jones  or  what- 
ever you  want  focall  it,  which  might  be  similar  to  Williams  &  Wilkins. 
In  the  event  that  occurred  we  would  be  protected.  Otherwise  we  would 
have  the  same  thing  to  do  all  over  again  as  we  are  doing  today. 

Let  mo  point  out  that  we  are  not  asking  for  more  substantive  rights, 
but  \vc  are  asking  for  more  protection  to  assure  that  we  get  those  sub- 
stantive rights  which  we  feel  are  appropriate  for  the  educational 
community. 

Thank  you,  sir. 

Senator  MrChKu.w.  All  right.  Thank  you. 
Tall  the  next  w  itness, 

Mr.  Ukknnan.  We  have  five  separate  presentations  in  op  portion  to 
the  ad  hoc  committee  amendment.  Kaeh  witness  will  be  allotrd  * 
minutes, 

Senator  MiCi,i:i.t.\n,  There  goes  the  belf,  T  will  have  to  leave  to  vote, 
hut  will  be  back  shortly. 
T  A  brief  recess  was  taken.] 

Senator  MrO.rrj. an.  The  committee  will  come  to  order.  Call  Hie  next 
witness. 

Mr.  Niiknnan,  Mr.  Chairman,  the  first  witness  in  opposition  to  the 
ad  hoc  committee's  amendment  U  Mr.  Irwin  Karp,  counsel  for  t?ie 
Authors'  League  of  America. 

Senator  McCi.ku.ax.  All  right,  Mr.  Karp.  you  may  proceed. 
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STATEMENT  OF  IRWIN  KARP,  ESQ.,  COUNSEL  FOR  THE  AUTHORS 
LEAGUE  OF  AMERICA,  INC. 

Mr.  Kauc,  Thank  you,  Mr.  Chairman. 

I  haw  submitted  a  written  statement  and  I  would  respectfully 
request  Cl lit t  if  he  included  in  the  record. 

Senator  McCuu.vx.  It  will  he  printed  in  tho  ivcord  in  full. 
i\  K.un\  I  w  ill  simply  comment  on  certain  porticnts  of  my  written 
statement. 

The  Authors  League  opposes  the  proposal  educational  exempt  ion, 
which  lias  just  been  discussed  liy  the  illustrious  meml>ers  of  the  panel 
who  addressed  yon. 

1  will  focus,  as  our  statement  focuses,  on  thoso  provisions  which 
ileal  with  reproduction,  copying  and  recording.  Hut  I  do  want  tostate 
that  the  Authors  League  opposes  the  other  aspects  of  the  exemption 
which  would  permit  storage  and  retrieval  systems  beyond  the  limits  of 
fair  use.  Anil  it  also  opprsos  the  provisions  on  educational  broad- 
cast ing,  which  as  we  just  heard  would  apparently,  in  the  eyes  of  the 
proponents,  allow  them  to  go  intothe  wholesale  business  of  usiiijtf  copy- 
righted materials  for  the  preparation  of  television  programs — involv- 
ing such  substantial  investments  that  they  must  have  even  greater 
power  to  reproduce  copies  so  they  can.  as  the  gentleman  just  told  us. 
recoup  their  investment.  I  think  that  marvelous  little  phrase  about  re- 
couping their  investment  exemplies  a  certain  failure  to  envision  the 
problems  of  producers  of  educational  material  and  authors  who  must 
also  recoup  Iheir  investment.  In  a  sense  that  myopic  vision  highlights 
and  emphasizes  the  problems  that  have  plagued  ns  all  through  the 
copyright  revision  proceedings. 

,  ft  should  l>e  emphasized,  at  the  outset*  that  what  the  educators  are 
doing  is  asking  this  committee  and  the  House  Judiciary  Committee  to 
throw  out  a  carefully  worked  out  compromise  on  the  problem  of  edu- 
cational coining.  The  same  gentlemen  who  were  he  fore  you  just  now, 
made  the  same  pleas  to  the  House  Judiciarv  Committee  and  this  com- 
mittee back  in  1  W>7,  and  then  again  when  this  committee  held  hearings 
tlu4  following  year. 

The  House  Judiciary  Committee,  taking  very  careful  note  of  all  of 
the  arguments,  said  that  because  photocopying  and  other  reproducing 
devices  were  Winning  easier  and  cheaper."  and  because  of  the.  dangers 
of  educational  copying  to  authors  and  publishers,  a  specilic  educational 
exemption  was  not  warranted.  However,  the  House  Judiciary  Com- 
mittee took  several  steps  to  meet  and  balance  (ho  needs  of  authors  and 
educators.  They  revised  section  107  at  the  request  of  the  educators  to 
make  it  explicit  that  some  vise  for  purposes  such  sis  criticism,  comment, 
news  reporting  teaching,  scholarship  or  research  could  he  fair  use. 

Then  they  made  a  very  careful  analvsis  of  the  four  criteria  of  fair 
use.  which  I  hey  applied  to  specific  typical  classroom  situations. 

As  the  committee  noted,  the  analysis  had  to  be  broad  and  illustra- 
tive. They  said  it  might  provide  educators  with  the  bn>\a  uf  establish- 
ing workable  pr:mt  ices  and  policies. 

Xow,  in  reality  the  House  committees  analysis  of  fair  use,  with 
its  explicit  examples  and  illustrations  of  how  it  applied  to  educa- 
tional copying,  was  far  more  precise  than  the  very  vague  amend- 
ment that  this  committee  is  being  asked  to  adopt  in  the  name,  so  wo 
are  told,  of  clarity. 
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The  fart  of  I  In*  unit  lor  is  Ihai  the  House  report  ami  tin*  draft  ivporf. 
of  this  commit  too  give  far  clearer  guidelines  to  edneaiors  ami  publish- 
ers and  authors  than  this  proposed  exemption,  vvhii-a  >  niucdt  ilty 
would  go  beyond  the  limits  of  fair  uso, 

The  llou'e  committee  said,  in  its  concluding  remarks  on  this  sub- 
ject, that  "the  doctrine  of  fair  use,  as  properly  applied,  is  hroad 
enough  to  permit  reasonable  educational  use,  and  education  has  some- 
thing to  train  in  the  enactment  of  a  bill  which  darbies  what  may  now 
he  a  problematical  situation."' 

Xosv,  that  remark.  Senator,  that  judgment  and  that  analysis  of  fair 
use  is  just  as  valid  today  as  il  was  when  the  House  Judiciary  Com- 
mittee made  the  report  hecause  I  here  is  absolutely  nothing  in  the 
\YWitM>H  ami  Wtfktns  deeision  which  ehanges  the  concept  of  fair  use 
us  it  applies  to  educators  or  educational  copying.  And  it  requires  a 
tortured  reading  of  Commissioner  Davis*  very  careful  opinion-  -  and 
a  very  partisan  reading — to  believe  that  this  changed  in  any  way  the 
work  of  Mr.  Kastcnmcier  and  his  committee  which  was  then  accept- 
able to  the  very  people  who  just  sat  here  before  you.  So,  the  decision 
is  simply  being  used  as  a  pretext  to  push  once  more  for  an  exemption, 
which  even  the  educators  recognized  after  discussion  to  hp  

Senator  Mt  Ci.kixav.  Oh»  we  just  got  a  record  vote  rail.  I  will  have 
to  recess  for  a  few  minutes,  and  I  will  hurry  back. 

He  at  ease  until  I  return. 

[A  brief  recess  was  taken.] 

Senator  McCi.fu-av.  The  Committee  will  come  to  order, 

Mr.  K.\ttr.  As  I  said,  the  House  Judiciary  Committee  completed 
its  analysis  of  the  problem  of  educational  copying  by  stressing  that 
the  doctrine  of  fair  use  properly  applied  is  broad  enough  to  permit 
reasonable  educational  use. 

Indeed,  Mr.  lJosentichb  counsel  of  this  committee,  very  shortly 
thereafter,  speaking  for  the  ad  hoc  committee,  said  thai  the  sine  qua 
non  of  our  agreement  on  the  compromise  of  educational  copying,  the 
sine  qua  non  of  our  agreement,  is  the  present  language  of  107,  un- 
changed. The-  proposed  edrieatioal  exemption  will  change- that  agree- 
ment considerably  and  will  change  107. 

I  might  say  very  briefly,  that  if  the  exemption  is  not  intended  to 
go  beyond  fair  use,  there  is  obviously  no  need  for  it — although  in  fact 
it  concedely  would  go  beyond  fair  use,  We  analyze  this  point  in  our 
statement  and  we  point  out  that  it  would  permit  various  types  of  copy- 
ing that  do  not  meet  the  criter  ion  of  fair  use,  indudiuir  the  most  im- 
portant criteria— whether  the  use  would  a  fleet  the  marker  value  of,  or 
market  for,  the  copyrighted  work. 

We  have  discussed  tins  afternoon  in  other  testimony  how  educa- 
tional copying  can  injure  authors,  and  how  library  copying  can  do 
that  also,  and  I  will  not  repeat  that  analysis. 

We  then  come  to  the  W!f?!*tm*  ami  Wilkh*s  case,  which  is  the  pre- 
text on  which  the  educational  community  asks  for  another  crack  at 
the  educational  exemption.  In  the  House  Judiciary  report  it  was 
emphasized  that  each  case  raising  the  question  of  fair  use  must  be 
decided  on  its  own  farts.  And  the  committee  said  that  *  unauthor- 
ized library  copying,  like  anything  else,  must  be  judged  a  fair  use  or 
an  infringement  on  the  basis  of  all  the  applicable  criteria  and  the 
facts  of  the  particular  case.**  That  is  a  well-established  doctrine  of 
copyright  law. 
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Xow,  the  f:wts  in  flu*  WUIitun*  and  H\7A7nx  ease  were  that  tho  two 
sots  of  Government  libraries  engaged  in  the  systematic  ivproduction. 
on  a  vast  scale,  of  copies  of  entire  articles  for  their  own  patrons  and 
the  patrons  of  other  libraries.  In  his  opinion  Commissioner  Davis 
passed  no  judgment  on  educational  copying  in  any  of  the  permuta- 
tions analyzed  by  the  House  Judiciary  Committee. 

What  Commissioner  Davis  did  was  to  confine  Ids  decision  and  opin- 
ion to  the  fads  of  this  particular  case*  which  is  always  done  in  fair 
use  caw.  7fe  said  that  based  on  the  facts  of  the  particular  Wiff'itttts 
and  Wtfkhus  raw—  on  the  amuuil  systematic  eopvimr  of  thniwand^ 
;i  tit  I  thousands — and  literally  millions  over  a  period  of  years— of 
journal  articles— that  this  systematic  copying  wns  wholesale  copying 
and  was  therefore  i\ot  fair  use.  And  he  analyzed  the  criteria  of  fair 
use  as  it  applied  to  those  facts  only. 

I  To  also  pointed  out  that  copying  of  entire  articles  could,  under  up* 
propriate  circumstances,  be  fail'  use  and  he  said  that  there  were  many 
illustrations  that  might  come  to  mind  on  reflection.  And  he  re-empha- 
sized that  fair  use,  however*  cannot  support  wholesale  copying  of  the 
kind  here  in  this  suit. 

One  concluding1  comment,  the  educational  spokesmen  have  told  vou 
today  that  "educators'*  must  have  access  to  these  materials  and  they 
are  really  dealing  with  a  largo  industry— publishing— which  is  only 
concerned  with  profiting  itself.  ,Vs  a  matter  of  fact,  authors  and  pidl 
lishers  arc  also  "educators"  and  make  valuable  contributions  to  the 
educational  process,  which  they  could  not*do — if  this  exemption  were 
established— without  considerable  loss  to  themselves.  On  the  other 
hand,  education  is  one  of  the  top  500  industries  in  the  United  States. 
And  there  are  no  educators,  to  my  knowledge,  who  teach  without  pay 
or  who  occupy  schoolrooms  or  school  buildings  which  are  not  pa  til 
for,  'Hie  educational  system  and  the  school  boards  do  pay  for  other 
services  and  facilities  that  they  use. 

1t  might  be  ]>ointcd  out  tllat  when  teachers  feel  that  the  compen- 
sation they  receive  is  not  adequate,  they  have  a  remedy.  Thev  are 
allowed  to  organize  in  large  groups  null  boycott  the  schools.  They 
go  on  strike,  and  thev  stav  on  strike,  keeping1  the  schools  shut  down, 
until  they  receive  what  they  consider  adequate  compensation.  Ironi- 
cally, thev  are  entitled  to  do  that  under  an  exemption  granted  by  an- 
other statute,  the  Clavtou  Act  l>ecause  the  conduct  of  the  XKA  local 
chapters  in  various  States,  in  striking  schools,  is  a  boycott,  which 
would  otherwise  violate  section  1  of  the  Sherman  .Vet. 

Thev  are  able  to  organize  in  large  groups:  namely,  union,  to  fix 
the  prices  for  their  services-— which  would  also  violate  the  Sherman 
Art  were  it  not  for  the  exemption  thev  have  under  the  Clayton  Act. 
\\re  have  no  quarrel  with  that.  What  we  do  quarivl  with  is  this  new 
exemption  they  seek  which  would  prevent  publishers  and  authors 
from  receiving  reasonable  compensation  for  their  materials  and  their 
services,  that  is.  when  their  copyrighted  works  are  copied,  beyond 
the  limits  of  fair  use. 

The  House  Judiciary  Committee  suggested  that  where  copying 
beyond  fair  use  was  desired  by  educators,  that  reasonable,  voluntary 
arrangements  should  be  worked  out  to  make  this  possible  it  also  sug- 
gested that  educators,  authors,  and  publishers  cooperate  in  establishing 
criteria  for  fair  use.  We  are  perfectly  willing  to  do  that  and  we 
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understand  tlmt  tlic  Association  of  American  Publishers  is.  We  think 
thai  these  problems  can  Ik-  resolved.  Hut  we  don't  think  t Jiov  can  i>e 
resolved  by  dealing  a  heavy  blow  to  the  copyright  system*  whlvh  after 
all  is  the  iuuler|>iiininj*  for  independent'  entwpnmeuriul  creation  and 
dissemination  of  literary,  scientific,  and  artistic  works,  Because  if 
copyright  is  undermined 'by  this  type  of  exenmt  ion,  then  the  only  thinjr 
we  can  do  is  yo  to  a  (lOvorimioiiUsubsidizeu  system  of  creation  and 
publication. 
Thank  yon, 

Senator  M(  Oj:i.mx,  Thank  yoth 

IThe  nvotuuvd  statement  of  frwin  Kurp  follows:] 

Jlr.  Din  I  muni  and  meml>ors  of  the  suljonmminee,  my  name  is  Irwin  Karp, 
I  nm  counsel  for  The  Authors  1a avsuo  of  America,  a  na.lomil  stdoty  of  pcofes- 
>lotiat  writers  and  dramaltsis,  I  appear  to  present  Its  views  on  the  nmemlmcnt 
to  S,  Mil  requested  by  The  Naltoii:t1  Kiliicat  joti  Association  and  other  fir  roups 
i  "Tho  Ad  Hoe  Committee  on  Copyright  Ia\\v  KevlshHt").  I  respect fully  request 
that  this  statement  lit*  included  in  the  record. 

The  Ail  Hue  Committee  lias  reuuosted  tin*  Subcommittee  to  add  to  the  Copy- 
rkht  ICevfsIon  Htfl  a  new  se«-lfon  which  would  create  a  "general  educational 
t*xi*iii|>! l*»ti"  permitting  "educators",  ".scholars"  and  "researchers'*  to  reproduce, 
copy  and  record  copyrighted  woik*  beyond  the  limits  of  fair  use;  to  store  und 
retrieve  materials  fit  automatic  systems  (o  a  greater  extent  than  permitted  h.v 
fair  use  or  Sec.  117  of  the  MU :  and  to  record  and  retransmit  broadcasts  for  five 
*la.vs  in  schools  and  colleges,  a  practice  which  constitutes  infringement  under  the 
present  Jaw, and  under  the  NorMon  IWIh 

The  Authors  League  urges  the  Subcommittee  to  reject  this  prapnscrf  exemp- 
tion Usui  we  (1)  H  would  permit  uncompensated  educational  copying  beyond 
the  limits  of  fair  use,  and  destroy  the  reasonable,  compromise  solution  to  this 
problem  which  is  reflected  hi  the  Keport  of  the  House  Judiciary  Commit  Ice  and 
the  draft  report  of  this  SuU'otutnlttce :  Cit  the  exemption  would  ho  extremely 
damaging  to  authors  and  publishers:  and  there  is  no  substance  to  the  edu- 
cators* elahu  that  the  William*  &  Wllklns  decision  is  a  valid  reason  for  reviving 
this  reuuest  for  an  educational  exemption,  which  had  previously  boon  rejected 
by  the  ltou<e  Judiciary  Committee  and  by  this  Subcommittee, 

We  focus  our  discussion  on  those  provisions  of  I  lie  proposed  exempt  ton  which 
ileal  with  the  reproduction,  copying  and  recording  of  copyrighted  Works,  How- 
ever, we  should  note  that  authors  are  as  strongly  opposed  to  those  provisions 
of  the  XKA  amendment  which  would  permit  the  use  of  copyrighted  materials 
In  storage  and  retrieval  systems  beyond  the  limits  of  fair  use.  and  to  the  clause 
which  would  permit  the  recording  and  retransmission  of  broadcasts. 


A*  the  Keport  of  the  House  Judlciur;,  Committee  notes,  t ho  NKA  and  other 
members  of  the  Ad  Hoc  Committee  had  requested  Subcommittee  No.  3  to  Insert 
"a  specilie,  limited  exemption  for  educational  copying*1  Into  the  Kcvislou  MIL 
As  the  draft  report  of  this  Subcommittee  indicates,  the  Ad  Hoc  Committee 
also  requested  that  this  educational  exemption  be  included  in  the  Senate  version 
of  the  HevlsUm  Mil.  The  House  Judiciary  Committee  refused  the  Ad  Hoe 
Committee's  request,  and  their  "exemption"  was  not  included  in  the  BUI  passed 
by  the  House,  nor  in  S.  l.XGl  or  trio  prior  Senate  revision  bills.  The  reasons  why 
the  educational  exemption  was  refused  by  the  House  Judiciary  Committee  are 
as  valid  today  as  they  were  when  the  Keport  was  issued  In  liXVJ ;  an<1  nothing  in 
Commissioner  Ha  vis'  opinion  in  the  William  &  Wllklns  ease— the  Ad  Hoc 
Committee's  stated  pretext  for  reviving  its  "exemption— affects  the  validity  of 
tie*  Judiciary  Committee's  reasoning 

The  Committee  noted  that  "photocopying  and  oilier  reproducing  devices  were 
constantly  proliferating  mid  becoming  easier  and  cheaper  to  use,"  It  also  took 
note  of  the  contentions  of  authors  and  publishers  that  "education  is  the  textbook 
publisher's  only  market,  and  that  many. authors  receive  their  main  income 
from  licencing  reprints  In  anthologies  aYid  textbooks:  if  an  unlimited  number 
of  teachers  could  prepare  and  reproduce  their  own  anthologies,  the  cumulative 
effect  would  be  disastrous/*  (II.  Kep.  Xo.  83;  p.  31).  The  Committee  report  noted 


(l )  Tin:  prior  Rt  :.n:  i  Hons  or  t  ilk  'T.dl*  cation  At.  kxkmptioxs' 


214 


Hint  "several  productive  meetings"  wore  held  between  representatives  of  authors 
and  publishers  and  of  educators  ami  scholars  and  Unit  "while  im  linal  agree 
ments  wore  reached,  the  meetings  were  generally  stressful  in  clarifying  the 
issues  find  In  poinling  the  way  to constructive  solutions."  (ibid) 

Those  constructive  solutions  were  relteeted  in  Hie  Judiciary  Committee's  re- 
port, sitirl  it  is  fiilr  to  ssiy  they  wore  -for  a  Hum,  at  least  accepted  by  rite 
parlies,  The  solutions  were  : 

<h  The  riuiiinlttee*s  rejection  of  the  exemption  proposed  by  the  NKA  tliid 
other  members  of  the  A  t  Hoe  Committee:  "Alter  full  consideration^  the  com- 
mittee believes  that  n  spec!  He  exemption  freeing  certain  reproductions  of  copy- 
righted  works  for  educational  and  scholarly  purposes  from  copyright  control 
is  not  .instilled/*  (itdd) 

<IH  The  Committee's  explicit  recognition  and  nllirmallon  th.it  "any  educa- 
tional use-  frHr  to. v,\-;;M  !.,-  f.<:,        uudcr  the  bill."  (ibid) 

tint  Amendment  of  See,  ofl-l(e)  to  Insulnte  teachers  from  excessive  liability 
for  sinlutory  damages.  l\hU\) 

[[v\  Amendment  of  See.  107  to  restore  a  restatement  of  the  criteria  fnlr 
use,  to  indicate  it  may  Include  reproduction  1  t i  copies  or  plmnoreeords :  and 
"tn  elmructerlae  a  fair  use  as  generally  being  for  purposes  such  as  criticism, 
comment,  news  reporting  tcachiaij,  scholarship  or  rcs<arch:u  (emphasis  sup- 
pliedi  (ibid)  vii 

<vi  A  ea refill  analysis  by  the  Commit  tee  nf  the  t'.  nr  criteria  of  fair  use  "hi 
tin  rutiiij-t  n/  ti/picat  chixtroom  sttnattoiiM  artsimj  forfr///."  While,  as  the  Coin- 
iiiiuee  reaed,  th<*  analysis  had  to  ho  broad  am]  illustrative,  -It  may  provide 
educators  with  the  basis  of  establishing  workable  practices  and  poMclos/'  ill. 
Hop.  No.  s:\.  pp  IVJ  ;mi.  Actually  the  Committee  was  modest  in  chnraetoriylug 
its  analysis  it  is  an  extremely  clear  and  useful  set  of  guidelines  for  educators, 
authors  and  publishers. 

Moreover,  Die  Committee  s  analysis  nf  fair  u<e  in  the  context  of  lyplcat  class, 
rooiu  situations  amply  supports  its  judgment  that  '7/ie  doctrine  of' fair  axe.  r/« 
propcrht  applied  is  hroad  eunut/h  to  permit  nasonahtc  educational  use,  and  ed il- 
eal inn  has  something  to  gain  in  the  enactment  of  a  bill  which  clarities  wbal  mav 
now  ho  a  problematical  situation/' 

The  Itnus<.  Judiciary  Committee  also  urged  educators,  authors  and  publishers 
to  "Join  together  in  an  effort  to  establish  a  continuing  understanding  as  to  what 
constitutes  mutually  acceptable  practices  .  .  ( II,  Hop.  X*.  p,  83).  The  Authors 
League  Is  willing  and  ready  to  join  in  such  a  continuing,  cooperative  effort  at 
any  lime,  -is  Is  the  Association  of  American  Publishers,  The  Judiciary  Commit- 
tee also  urged  the  parties  to  join  together  "to  work  out  means  by  which  permit* 
sious  for  uses  beyond  fair  u<e  can  be  obtained  easily,  ipilckly,  and  at  reasonable 
fees/'  A«ain.  the  Authors  League  is  willing  and  ready  to  Join  in  such  an  effort. 

Indeed,  the  League  Is  willing --alone,  or  in  cooperation  willi  the  Assoeiali  if 

American  Publishers  and  educational  groups-  to  seek  funds  from  the  National 
Foundation  for  the  Humanities,  to  establish  and  operate  a  pilot  information 
clearing  house  to  receive  nnpe  sts  for  permissions,  process  and  transmit  I  hem  In 
the  appropriate  licensor  (author  or  publisher >.  and  expedite  the  copyright 
owners  reply.  As  In  the  case  of  librarians,  the  Committee's  suggestion  for  volun- 
tary efforts  to  "workable  clearance  and  licensing  conditions"  js  anathema  to  edu- 
cational spokesmen  -  they  will  not  even  let  the  phrase  cross  their  Hps,  no  less 
dismiss  it  seriously.  This  is  regrettable  since  a  voluntary  clearing  house  eonhl 
well  provide  the  means  of  establishing  a  eoniinning  understanding  as  to  what 
constitutes  mutually  acceptable  practices  .  . 

I  J)    1HK    fKOpOSKli    coll  \r|ti.N.\|     l'\J;\|  C 1  T<  i  \    Wot  I  II    IX.imK    All  1  mns  AM) 

mm  isiii:i;s 

If  the  proposed  educational  exemption  is  only  intended  to  permit  educational 
copying  (hat  would  constitute  fair  nse  under  the  Judiciary  Committee's  analysis 
of  the  1  erifi  ria  "in  the  context  of  typical  classroom  situations  arising  today**-  - 
then  the  proposed  exemption  js  u nmH<wv  m y.  u  n;!i  yV;is  fair  use  under  the  Com- 
mittee's analysis  is  still  fair  use, 

Actually,  the  educational  groups  a iv  seeking  -via  their  proposed  exemption  - 
to  legalize  uncompensated,  educational  copying  that  goes  far  beyond  the  bounds 
of  fair  use.  The  right  to  niiote  "excerpts"— i.e.  portions  of  a  book  or  other  work 
which  Is  net  substantial  in  fenffth.  in  pro|iortbai  to  its  total  size  —  would  be  ab- 
solute rnjantlfss  of  the  circumstances  of  the  reproduction.  Thus,  an  unlimited 
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number  of  educators  ur  in*tlfuli"U.«  could  then  reproduce  copies  of  s\u  h  portions 
under  a  variety  of  clnumMunres  vvlilrh  would  make  the  reproduction  an  In- 
fringement wider  the  Judiciary  Committee's  analysis  of  the  I  criteria,  ia  its 
report.  Fur  example*  many  eopies  could  ho  produced  on  an  organized  ImisLs, 
rather  than  by  one  teacher,  spontaneously,  Fur  example,  multiple  copies  could 
be  reproduced  fur  many  Individuals  ami  circulated  beyond  the  classroom.  Aiul 
mo>i  Important  of  all.  under  t hi'  proposed  exemption  eopies  could  he  reproduced 
oven  though  they  had  a  serious  adverse  cited  on  the  potential  market  for  the 
work,  or  Irs- value  -and  u\\ti  tin hikJi  they  supplanted  some  part  of  the  normal 
market  for  the  work. 

Similarly,  I  he  proposed  exemption  would  penult  educators  and  Institution* 
to  reproduce  copies  of  entire  shaft  works— a  *J  page  poem?  o  t»v»>  page  article'? 
*t  .seven  p.tge  short  story V  And  us  with  "excerpts",  the  exemption  would  allow 
.  a, »,.  ^produce  thee  copies  under  a  variety  of  circumstances  that  would 
make  the  reproduction  an  infringement  under  the  Judiciary  Committee's  analysis 
of  the  t  viitcriu  of  fair  use, 

As  wo  noted  in  our  statement  on  library  copying,  and  in  our  previous  testi- 
mony to  the  Subcommittee,  many  authors  earn  a  major  portion  of  their  Income 
by  licensing  the  reprinting  of  poems,  articles,  short  stories  and  other  short 
works— and  exeerpts  front  longer  works— in  Anthologies,  text  books,  periodicals 
and  collections,  After  it  Is  originally  published,  the  same  work  may  be  re- 
ps luted  with  the  author's*  Permission  in  many  such  books.  The  accumulation 
of  reprint  royalties  produces  a  modest  Income  ur.d  for  authors  v>f  poetry,  essays 
and  tuber  works  of  literary  value,  It  Is  often  the  larger  part  of  the  compensation 
they  earn  from  the  uses  of  their  writings.  Many  of  these  anthologies  and  other 
books  which  reprint  the  author's  short  works  and  excerpts  are  sold  primarily 
to  high  schools,  colleges,  universities  and  their  libraries. and  book  stores;— and 
the  student  of  these  institutions  are  a  primary  audi*  ice  for  eminent  poets, 
essayist;*  aud  short  story  writers.  In  addition,  several  tjurses  use  articles  from 
Journals  on  various  subjects  lu  place  of  text  books. 

The  proposed  educational  exemption  would  allow,  educators  and  educational 
institutions  to  produce  copies  of  an  author's  short  works,  and  excerpts  from 
lunger  works,  thus  displacing  the  sales  of  anthologies,  text  books  and  other  col* 
lections  that  formerly  reprinted  these  works.  Many  authors  would  thus  be  de- 
prived of  a  substantial  part  of  their  income— the  royalties  from  the  publishers  of 
the  anthologies  ami  text  books— even  though  their  works  would  still  be  widely 
used  by  educational  audiences,  disseminated  by  uncompensated  educational 
copying. 

<3)  Til  HUE  IS  XO  JUSTIFICATION  FOR  REVIVING  THE  TROPOSEn  EDUCATION  At,  EXEMPTION 

The  excuse  offered  by  the  Ad  Hoc  Committee  for  reviving  its  proposed  educa- 
tional exemption,  and  thus  disrupting  the  constructive  solutions  rclleeted  lu  the 
Mouse  Judiciary  Committee's  report,  Is  that  purportedly  Commissioner  Pa  vis' 
opinion  in  William*  d-  WUkins  created  ''uncertainties''  ami  indicated  4lthe  un- 
reliability of  'fair  use'  in  providing  necessary  protection  for  teaching,  scholar- 
ship and*  research  .  .  (letter  from  Dr.  Wigron  of  the  National  Education  Asso- 
ciation and  Chairman  of  the  Ad  Hoe  Committee,  to  Mr.  Thomas  0.  Hrennau, 
Chief  Counsel  of  tho  Subcommittee;  Dec.  11, 1072). 

In  reality,  Commissioner  Davis'  opinion  <Ud  nothing  to  change  the  doc- 
trine of  fair  use;  and  it  did  nothing  to  change  the  application  of  fair  use  to 
educational  copying,  as  analyzed  In  the  House  Judiciary  Report-  Educational  copy- 
ing that  would  constitute  fair  use  under  the  Judiciary  Committee's  analysts  of 
the  I  criteria  is  still  fair  use. 

As  ihn  House  .Judiciary  Committee  emphasized,  "each  case  raising  the  ques- 
tion (of  fair  use)  must  be  decided  on  Its  own  facts."  Ami  the  Committee  also 
said  lint  "unauthorized  library  copying,  like  everything  else,  must  be  judged  a 
fair  use  or  an  Infringement  on  the  basis  of  all  the  applicable  criteria  ami  the  fact* 
of  the  particular  case,  (Emphasis  supplied.)   (H.  Hop,  No.  83,  pp.  2D,  30.) 

The  particular  facts  of  the  case  Commissioner  Davis  decided  bore  no  resem- 
blance to  the  vaHous  fact  situations  involving  classroom  use  or  other  educational 
enpying  which  the  House  Judiciary  Committee  considered  in  spelling  out  Its 
guidelines  and  analysis  of  fair  use  vis  a-vis  educational  copying.  The  facts  In 
William*  tf  Wilkin*  were  that  two  set  of  government  libraries  engaged  in  the 
systematic  reproduction— on  a  vast  scale — of  copies  of  entire  articles  for  their 
own  patrons,  and  the  patrons  of  other  libraries.  In  his  opinion,  Commissioner 
Davis  passed  no  judgment  on  educational  copying  In  any  of  the  many  permuta- 
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linns  analyzed  by  the  Motive  J »idi«-i:i r.v  Committee,  t 'n  Hie  contrary,  he  conliued 
Ins  decUion  and  opinion  "fo  f/a  favtx  uf  i/iixi  f  icuhir  viifi  *1-  -lo  1  Ui s  systematic, 
large  volume  reproduction  of  journal  articles.  What  the  Commissioner  i] 
was  I Iisii  '7»<7ni*Mjif '«  photocopying  is  wdhh  stih1  copying  and  meets  none  of  The 
criteria  for  faJt*        t  emphasis  supplied).  Me  then  said: 

'The  photocopies  ii n-  j-xncl  duplicate*  or"  rl  i  iginal  articles ;  are  Intended 

to  he  substitutes  tor.  and  servo  the  same  purpose  as,  (lit*  original  article*; 

ami  M'i'vi'  to  tit niliitstt  plahilhT's  potential  market  for  IHt*  original  aiUHes 

simy  the  photocopies  net*  made  at  tin*  re»piesl  of,  am!  for  tin*  bcnetlt  of, 

I  In*  very  person*  who  constitute  philul  ifl's  market.'* 
Nothing  in  Ihe  JiidU  lary  Committee's  analysis  of  «m!iu*si lltitiat  copying  and 
fair  use  su>ri:<stiMl  that  t Ih>  systematic  process  of  wholesale  copying  Involved 
in  WilKttm.H  W  ilkin*  eouht  ho  condoned  as  a  fair  n*e.  Moreover,  it  should  to 
TVTit ihI  that  Commissioner  I  to  vis  gave  examples  of  photocopying  of  entire  urllchs 
that  would  be  rair  use  ami  said  there  aiv  "probably  many  more  whh  h  might  come 
to  mind  on  reflection".  He  then  reeiuphnslaed  thai  fair  use  "cannot  support  whole* 
sale  copying  of  the  kind  here  In  salt." 

We  submit  there  is  nothing  In  Commissioner  l>avh'  opinion  which  alters  the 
judicial  doctrine  of  fair  use  »i.<  it  applies- -according  to  the  Judiciary  Committee's 
analysis-  to  nlm-utlonnl  copying,  or  to  library  copying.  Consequently,  there  f< 
no  justification  for  the  Ad  Hoe  Committee's  elVort  h>  revive  the  educational 
exemption.  Moreover,  oven  if  it  he  assumed  that  Commissioner  havls'  opinion 
somehow  clammed  the  doctrine  of  fair  um«  as  it  thttv  applied  to  educational  copy- 
lti.tr.  thnt  would  at  most  call  for  an  amendment  lo  restore  fair  use  to  the  contours 
the  Judiciary  Committee  thought  it  had.  Hut  that  Is  not  what  the  Ad  line 
Committer  l<  asking  for — as  we  noted,  it  seeks  an  exemption  that  would  perm;* 
educational  copying  which  far  exceeds  the  boundaries  of  fair  use  Indicated  by 
the  analysis  of  thn  House  Judiciary  Committee, 

run  "mi i i.usopj! toAi.**  AKovmNrs 

Ii  has  he>'ome  customary  for  the  Ad  Hoe  Committee  to  accompany  Us  nYiutinN 
for  new  limitation?:  ;a:  auThor?'  rights  with  an  assortment  of  "philosophical'1 
arguments -  e.g.  attacks  on  the  copyright  system,  suggestions  that  authors  are 
anti  trust  monopolists,  and  other  contentions,  including  a  claim  that  copyright 
protection  Infringes  the  First  Amendment  rights  of  teachers  and  students.  We 
tin  not  know  if  the  Ad  Hoc  Coinmiitce  intends  to  regale  the  Xaheoinmlttee  with 
this  assortment  of  invalid  contentions.  Anticipating  that  It  will,  we  briefly 
recapitulate  our  res  [muses,  and  respectfully  refor  to  otir  previous  testimony  for 
a  fuller  discussion  of  these  points.  Moreover,  if  the  Subcommittee  wishes  a  fuller 
response  to  any  such  contentions  which  the  Ad  II"*  Committee  may  make,  we  will 
I  e  pleased  to  supply  it. 

These  are  some  of  the  contentious  which  have  been  made  l\v  various  memhers 
>>f  the  Ad  Hoc  Committee.  In  Copyright  Hill  hearings  and  in  the  Williams  & 
Wllklns  ease,  and  summaries  of  our  replies : 

<i>  Ad  Hoe  nicnihers  argue  that  copyright  is  a  "monopoly"  in  the  anti-trust 
sense.  Hut  an  author's  copyright  does  nor  give  him  the  power  to  restrain  or 
monopolize  the  business  of  hook  publishing.  Copyright  is  a  "monopoly"  only  in 
the  lnuoeuou<  sense  that  all  property  is — a  collection  of  rights  granted  by  law. 

Ml)  Ad  IliK'  members  argue  that  exemptions  are  justified  because  a  copyright 
i«  iml  property,  but  "only"  rights  granted  by  statute.  Hut  all  property  consists  of 
right*  granted  by  the  State,  through  legislation  (e.g.  land  grant  acts)  or  court 
decisions.  At  common  law  the  author's  work  Is  Ids  absolute,  private  property, 

<  ill  i  Ad  Hoc  members  argue  that  copyright  Is  only  a  "discretionary"  grant  lie- 
cause  Art  I,  Sec.  8  say?  "Congress  shall  have  the  power  .  . ."  Hut  the  phrase  pre- 
cedes the  enumeration  of  all  powers,  e.g.  to  tax.  raise  armies,  borrow  money, 
regulate.  The  authors  of  the  Constitution  did  not  consider  the  exercise  of  these 
powers,  including  enactment  of  copyright  laws,  as  "merely  discretionary." 

Mv)  Ait  Hoc  members  argue  that  uncompensated  library  and  educational  copy- 
ing must  be  permitted  because  they  promote  the  progress  of  science  ami  art. 
Hut  the  economic  philosophy  underlying  the  copyright  clause,  according  to  the 
Supreme  Court,  was  to  grant  enforceable  rights  to  authors  and  publishers  to  en- 
courage Individual  effort  by  personal  gain;  that  the  independent,  entrepreneurial 
system  of  creation  and  dissemination  best  served  the  public  Interest  In  promoting 
science  and  art. 
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iv)  Ad  Hoc  Committee  members  argue  tbat  exemptions  must  [>>  gr.uitnl  b  " 
<  aiHf  Ji^irory  ami  educational  copying  Is  4,nu}i*proflt."  Hut  as  the  House  JmHchir.v 
I'onnnlUee  said,  "tbe  educational  groups  are  mistaken  in  ihWr  ariruiutiii  that  a 
for  profit*  limitation  is  applicable  to  educational  copying  under  tlie  nrest-nt  law." 

tvh  Ail  Hoc  members  argue  tbat  any  copyright  limitation  on  uuinuiiH'iisalnl 
lib or  educational  copying  restrains  "freedom"  to  read  under  the  l'1r>t 
Aiiit'iulnient.  Hut  the  1'irst  Amendment  "was  fashioned  to  assure  untVUi'ivil 
interchange!  of  ideas  (376  U.S.  200)  and  St  is  axiomatic  that  an  author  s  <upv« 
Hght  doCvS  not  prevent  nny<im»  frmn  diseussliai  <»r  rriiMttlng  his  UletH  t;i<i<J  I*.  *M 
:u>3>.  The  Supreme  Court  has  never  interpreted  "freedom"  in  the  FiM  Amend- 
ment to  mean  "gratis"  or  "free  <>t*  charge"  I  ;ihd  it  has  fivquiMiMy  i-mpliiisixcO 
there  Is  no  con ll let  hehvron  puMI<  ath>n  for  profit  and  the  Hrst  AiiU'inimcnt. 

It  Is  indeed  strange  that  th*  National  Euuauloii  A^ovlailuii  si.ouM  u;*iiv, 
it  did  in  Williams  d  Wilkin**  that  requiring  cninpeusutliin  to  copyright  owners,  for 
library  copying  tbat  exceeds  fair  use,  violates  the  Tlrst  Amendment  fr«'ilom  to 
rwnt-NKA  teachers  insist  on  their  right  to  be  adequately  comjKmsato<l  for  mak* 
Ing 'published  materials  available  to  students,  and  for  other  teaching  services. 
To  obtain  what  they  consider  adetmate  compensation,  teachers— by  the  tlmii* 
samla  each  year— deny  students  access  to  books  and  other  copyrighted  matcrlaN 
fur  prolonged  periods  of  time;  their  strikes  close  down  schools,  scho-il  libraries 
and  classrooms.  Ironically  teachera  are  thus  able  to  deny  students  ae<«ess  to  c<»iiy- 
riglitt-d  materials  by  grace  of  federal  legislation— the  exemption  of  me  Clayton 
Act  makes  it  possible  for  large  groups  of  teachers  to  engage  In  boycotts  (strikes) 
that  would  otherwise  violate  Sec.  1  of  the  Sherman  Act;  and  for  these  lar^c 
groups  of  teachers  to  combine  and  fix  the  prices  for  their  services,  which  also 
would  otherwise  violate  the  Sherman  Act.  By  contrast,  copyright  owners  do  not 
seek  to  close  down  schools  or  libraries,  and  do  not  seek  to  prevent  schools  and 
libraries  from  r^aklag  reprints  of  copyrighted  articles;  copyright  owners  simply* 
ask  that  reasonable  compensation  be  paid  them  when  library  or  educational 
copying  exceeds  the  boundaries  of  fair  use. 

The  Authors  liCflrnt*  thanks  thft  Subcommittee  for  this  opportunity  to  jhowj! 
its  \iews  on  the  proposed  Educational  Copying  Exemption, 

Senator  McCYkijlvx.  Senator  Burdiek  will  be  here  in  a  few  minutes. 
I  have  to  go  now-,  It  is  almost  4  o'clock, 
f  A  brief  recess  was  taken.] 

Senator  linmu  k  [pressing],  Call  the  next  witness. 

Mr.  Hkknnax.  Mr.  Chairman,  the  next  witnesses  appear  on  behalf 
of  the  Association  of  American  Publishers,  Inc. 

Mr.  Saekctt,  would  you  identify  yourself  and  your  associates  for 
the  record? 

STATEMENT  OF  ROSS  SACKETT,  ON  BEHALF  OF  THE  ASSOCIATION 
OF  AMERICAN  PUBLISHERS;  ACCOMPANIED  BY  W.  BRADFORD 
WILEY,  MI  AIRMAN  OF  THE  ASSOCIATION'S  COPYRIGHTS  COM 
MITTEE,  AND  CHATRT.ES  IIEB,  COUNSEL 

Mr.  Sackkit.  I  urn  Ross  Sackett,  president  of  the  Encyclopedia 
Britannica  Education  Corp.,  and  am  appearing  here  today  on  behalf  of 
the-  Association  of  American  Publishers,  Inc.,  of  which  I  am  cur- 
rently the  chairman. 

I  am  accompanied  on  my  left  by  Brad  Wiley,  chairman  of  the  asso- 
ciation's copyright  committee  and  on  my  left  by  Charles  Lieb,  our 
copyright  counsel. 

The  association  is  a  trade  association  organized  under  the  laws  of 
Xew  York  State  and  is  composed  of  publishers  of  general  lx)oks,  text- 
hooks,  and  educational  materials.  Its  more  than  2C0  members*  which 
include  many  university  presses,  and  religious  book  publishers,  pub- 
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lish  in  tho  aggregate  flu*  vast  majority  of  all  general,  educational)  and 
religious  hooks  and  materials  produced  in  the  United  States. 

In  the  few  minutes  available  to  mo  I  would  like  to  summarize  our 
objections  to  the  educational  exemption  proposed  by  the  National 
Kducation  Association  Ad  lfoc  Committee  on  Copyright  Law  lie- 
vision.  With  your  permission  vv  will  (ilea  full  statement  for  the  record 
on  or  lieforo  August  10. 

Senator  Union  k.  Without  objection,  it  will  bo  received* 

Senator  HrinucK.  Proceed. 

Mr.  SA<  Ki:rr.  In  our  view,  the  proposal  for  an  educational  exemp- 
tion is  unwarranted  and  should  be  rejected  for  an  number  of  reason?, 
among  whi.  h  are  the  following : 

One,  The  exemption  is  unnecessary  und  redundant  insofar  as  the 
classroom  teacher  is  concerned.  There  is  no  evidence  in  our  opinion 
of  any  unmet  real  needs  of  the  teacher  wbich  are  not  amply  provided 
for  under  the  fair  use  doctrine.  In  this  connection  it  is  important  that 
you  know  that  we  have  on  many  occasions  offered  to  cooperate  with 
the  ad  hoc  committee  to  establish  guidelines  for  the  use  of  the  class- 
room teacher  which  wo  are  confident  would  eliminate  much  of  tho 
existing  uncertainty  about  whatjic  may  copy.  Neither  the  XKA  nor 
the  ad  line  committee  has  been  willing1  to  cooperate  with  us  in  such  an 
ellort  but  we  remain  hopeful  that  they  will  do  so. 

Two,  To  the  extent  that  the  proposed  educational  exemption  would 
permit  educators  to  copy  educational  and  research  materials  without 
paying*  for  its  u^e  it  would,  because  of  its  confiscatory  elTect  upon 
publishers,  retard  and  ultimately  perhaps  choke  oil'  the  creation  of 
further  material. 

Three,  The  exemption  is  so  sweeping,  so  imprecise*  and  so  overlap- 
ping of  other  provisions  of  the  revision  bill  that  its  adoption  would 
destroy  the  series  of  compromises  which  arc  delicately  balanced  in  the 
bill  as  presently  drafted.  In  other  words,  to  give  serious  consideration 
at  this  late  date  to  the  proposed  educational  exemption  would  require 
at  the  very  least  a  reexamination  of  tho  fair  use  provisions  of  section 
to?,  the.  library  reproduction  provisions  of  section  10S,  the  classroom 
teaching  provisions  of  section  110*  and  of  other  sections  of  S.  I3GI  as 
well 

Four.  In  addition  to  the  exemption  requested  for  the  single  and 
multiple  copying  of  literary,  pictorial,  and  graphic  works,  the  ad  hoc 
committee  proposal  would  permit  the  free  and  unrestricted  input  of 
copyrighted  works  into  computer  systems,  the  retrieval  of  which 
would  be  subject  to  "rules  otherwise  applicable  under  the  law."  What 
the  ad  hoe  committee  has  in  mind,  obviously,  is  that  input  of  works  in 
copyright  should  be  free  (an  encyclopedia  or  reference  work  for  ex- 
ample) and  that  hit-hy-hil  retrieval  should  be  permitted,  without  pay- 
ment, under  tho  claim  of  fair  use.  Ah;c  that  input  should  be  free  so 
that  internal  computer  manipulation  of  the  copyrighted  material 
would  also  be  free. 

The  proposal  is  destructive,  illogical,  and  unnecessary.  If  adopted  it 
would  mpass  or  undercut  the  function  assigned  to  the  national  com- 
mission under ^ title  1 1  to  study  the  reproduction  and  use  of  copyrighted 
works  in  conjunction  with  computer  systems,  and  the  provisions  of 
section  1 17  which  would  leave  existing  law  as  it  is  until  action  is  taken 
on  the  recommendations  of  the  national  commission. 
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Tim  ad  hoc  committee's  present  request  for  an  educational  exculpa- 
tion is  an  attempt  to  revive  a  proposal  winch  was  considered  a  num- 
ber of  years  ago  by  the  House  Committee  on  the  Judiciary,  was  flatly 
rejected  by  Mm  committee,  and  was  then  abandoned  by  tho  ad  hoc 
committee  in  tho  hearings  before  tins  subcommittee 

In  its  report  the  House  committee  said  that  the  doctrine  of  fair  use. 
as  properly  applied,  is  broad  enough  to  permit  reasonable  educational 
use.  It  suggested  however  that  teacher  and  publisher  should  join  to- 
gether to  establish  ground  rules  for  mutually  acceptable  fair  use  prac- 
tices, mul  thot  they  should  work  nut  means  by  which  permissions  for 
uses  beyond  fair  use  can  be  obtained  "easily,  quickly,  and  at  reasonable 
tees." 

We  share  the  views  expressed  by  the  House  committee;  we  urge  that 
they  be  adopted  by  this  subcommittee  and  that  the  proposed  educa- 
tional exemption  be  rejected  out  of  hand. 

For  our  part*  we  renew  our  clt'oHs  to  meet  with  the  ad  hoc  commit- 
tee to  establish  ground  rules  for  fair  use  and  to  establish  workable 
arrangements  for  the  clearance  of  permissions  for  used  beyond  fair 
use. 

Thank  yon. 

Senator  ItmniCK.  Thank  vou  verv  much. 
The  clerk? 

Mr,  ltiiRXNAN*.  Mrs.  Bella  L.  Linden,  copyright  counsel,  on  behalf 
of  Ilnreourt  Brace  Jovanovich,  Inc.,  and  Macmillan,  Inc, 

STATEMENT  OF  AMBASSADOR  KENNETH  B.  KEATING,  HARCOTJRT 
BRACE  JOVANOVICH,  INC.,  AND  MACMILLAN,  INC, 

(Xotk:  Following  testimony  was  given  during  the  morning 
session.) 

Mr.  Keating.  T  would  like  to  turn  now  to  the  general  educational 
exemption. 

Senator  McCr.KM,Ax\  This  would  appear  appropriate  for  our  after- 
noon session.  I  would  like  to  let  it  appear  in  the  record  when  we  are 
hearing  testimony  on  that.  If  you  want  to  insert  it  in  the  record  now, 
or  read  it. 

Mr.  Knvrrxn.  The  general  educational  exemption? 
Senator  MrCYKtXAV.  Yes. 

Senator  MrCi.Ki.irAx.  In  the  afternoon,  so  it  would  have  continuity 
with  the  other  testimony. 
Mi*.  Kr.ATixn,  Could  I  lie  heard  on  it  now? 
Senator  M<  Ot/ku.ax.  Yes,  von  mav  proceed. 

Mr.  Kkatixo.  Section  110  of  both  the  House  act  and  S.  b°>f>l  spe- 
cifically exempts  certain  educational  or  instructional  performances 
ami  displays  from  the  rights  of  copyright  proprietors.  These  pro- 
visions are  in  addition  to  the  generally  applicable  doctrine  of  fair  use 
set  forth  in  section  107.  We  are  not  bore  to  oppose  them. 

We  understand,  however,  that  certain  interests  are  urging  the  adop- 
tion  of  si  broad  based  "educational"  exemption  transcending  the.  limits 
of  sections  107  and  1 10  and  such  an  extension  we  do  object  to. 

Certainly,  the  educational  needs  of  onr  country  are  of  the  highest 
priority.  AVe  must  not,  however,  ignore  that  such  needs  arc  served 
2n  :m— 7.1  i~> 


220 

by  ft  publishing  industry  whose  continued  vitality  depends  upon  t lie 
very  incentives  of  private  ownership  attacked  by  advocates  or  educa- 
tional exemptions.  Tho  textbooks,  audiovisual  materials,  reference 
works,  lihns,  and  so  forth,  to  he  subjected  to  five  use  under  such  ex- 
emptions emanate  from  publishers  who  make  very .  substantial  in- 
vestments in  research,  design,  |mekagin^  consultation,  and  training 
as  well  as  in  manufacture  and  marketing.  For  such  investments  to 
continue,  tho  economic  incentives  envisaged  by  our  constitutional 
premise  of  copyright  must  ho  maintained, 

Of  course,  education  is  in  the  public  interest-- but  this  interest  is 
s<u»yrd  in  our  system  bv  private,  commercial  businesses  which  require 
a  profit  to  survive.  The  erosion  of  tho  rights  and  incentives  accorded 
bv  copyright  w  ill  endanger  rather  than  "serve  the  educational  needs 
of  onv  country. 

May  I  repeat  a  short  statement  that  I  made  before  the  House  sub- 
committee in  1955:  Will  .  .  .  publishers  continue  publishing  if  their 
markets  are  diluted,  eroded,  and  eventually,  the  profit  motive  and  in- 
centive completely  destroyed.  To  pose  this  question  is  to  answer  it. 
I  have  been  a  teacher  myself.  I  know  of  no  higher  calling  and  no 
more  dedicated  group  of  our  cituenry  than  those  who  instruct  and 
guide  the  youth  of  our  land.  I  have  been  in  the  nature  of  a  crusader 
at  all  levels  of  government  to  provide  higher  pay  and  more  benefits 
for  teachers,  dust  as  I  feel  that  they  should  be  limply  rewarded  for 
their  hard  wo'-k  nwl  rloilicntoil  service,  so  it  seems  to  me  should  those 
who  author  and  prepare  the  material  which  the  teachers  use  in  their 
work. 

Our  concern  with  the  erosive  and  preemptive  effect  of  educational 
exemptions  is  not  limited  to  the  domestic  scene.  U  is  particufarly  rele- 
vant to  the  recent  accession  of  the  United  States  to  the  1071' Paris 
Revision  of  the  Universal  Copyright  Convention.  This  revised  treaty 
grants  broad  prerogatives  to  an  undefined  class  of  developing  coun- 
tries—at least  SO  countries  hy  latest  count — to  engage  in  unauthorized 
reproduction  and  translation  of  works  under  compulsory  licenses. 

Although  expressed  as  "compulsory  licenses/'  the  standard  of  com- 
pensation established  in  tho  treaty  and  our  international  experience 
leave  no  doubt  but  that  the  remuneration  to  be  expected  under  these 
provisions  will  be  negligible.  The  end  result  is  Hint  the  U.S.  Govern- 
merit,  in  elfeet,  has  aequicMvd  in  advance  to  alien  expropriation  of 
rights  of  a  class  of  American  citizens— US.  authors  and  publishers. 

Them  compulsory  licenses  are.  at  least  in  theory,  circumscribed  by 
references  to  educational  purposes.  For  the  analysis  it  provides  con- 
cerning the  ctYeets  of  educational  exemptions  on  author-ship  and  pub- 
lishing, I  ad:  that  this  subcommittee  receive  Mrs.  Linden's  testimony 
before  the  Senate  Foreign  Relations  Committee  concerning  ratifica- 
tion on  tho  revised  Universal  Copyright  Convention  as  exhibit  R  to 
my  statement. 

Senator  McCi.kuan.  It  may  be  received  and  made  exhibit  B  to  the 
witness'  statement, 

Mr.  Kkatin'o.  During  the  hearings  before  the  Committee  on  For- 
eign Relations,  the  publishers  I  represent  took  the  position  that 
if  the  revised  convention  be  ratified  by  the  United  States,  Congress 
adopt  legislation  to  assure  U.S.  authors  and  publishers  compensation 
for  the  economic  injuries  they  would  sutler  upon  implementation  of 

ERLC 


221 

tho  compulsory  licenses  by  tin*  developing  countries.  The  rationale 
and  precedent  for  such  legislation  is  full  v  discussed  in  Mrs.  Linden's 
testimony  which  I  have  ollercd  as  exhibit  B. 

When  the  Senate  advised  and  consented  to  ratification  of  the  treaty 
on  August  14  last  year,  reference  was  mndo  in  debate  to  the  consider- 
ation of  incorporating  such  a  compensatory  provision  in  subsequently 
enacted  domestic  copyright  legislation,  Wo  believe  that  a  particularly 
appropriate  vehicle  to  insure  such  consideration  is  the  Nutionai  Com- 
mission proposed  in  title  II  of  S,  1301. 

Wo  therefore  propose  that  the  nuuidato  of  ti  e  Commission  be  broad- 
ened to  include  an  investigation'of  the  effect  of  the  H>71  Paris  Hevision 
of  the  Universal  Copyright  Convention  on  the  rights,  markets,  and 
businesses  of  U.S.  authors  and  publishers  and  t lie  recommendation  of 
legislation  to  compensate  such  authors  and  publishers  for  injuries  to 
their  interests  ensuing  from  that  treaty. 

STATEMENT  OF  MRS.  BELLA  L.  LINDEN,  COPYRIGHT  COUNSEL,  ON 
BEHALF  OF  HARCOttRT  BRACE  J0VAN0VICH,  INC.,  AND  MAC* 
MILLAN,  INC. 

Mrs.  Lixhks\  The  educationat  exemption  in  all  of  tho  illustrations 
given  by  the  earlier  speakers  dealt  with  classroom  use.  Also,  an  urgent 
and  sincero  plea  was  made  by  Dr.  Wigren  that  they  are  not  part  of 
the  commercial  sector  and  that  all  they  arc  interested  in  is  improving 
teaching, 

Now,  I  thought  that  part  of  tho  record  should  include  a  page,  an 
advertising  page,  from  Advertising  Age  of  July  9,  1073,  in  which 
Today's  Education  magazine  is  listed  as  the  best  seller  in  education 
and  in  which  tho  income  of  teachers,  their  travel  expenses,  et  cetera 
is  also  listed.  I  may  say  as  an  aside  that  tho  Authors  League  would 
bo  rather  impressed  with  the  travel,  income,  et  cetera,  as  listed  in 
Today's  Kducation  magazine. 

May  I  further  add  that  Today's  Education  lists  a  circulation  of 
1,1SD,755  and  a  page  rate  of  advertising,  which  is  what  they  arc  search- 
ing for,  is  $4,050.  Underneath  this  are  listed  the  competitive  educa- 
tional magazines  that  reach  the  teachers  and  tho  school  market.  Two 
of  my  clients  <ue  li>lcu  underneath,  not  even  as  a  poor  second,  but  as 
a  third  and  fourth. 

The  current  issue  of  Literary  Marketplace  indicates  that  Todays 
Kducation  was  formerly  known  as  the  NEA  Journal  and  is  published 
by  •  I io  National  Education  Association  and  in  the  footnote  it  says, 
"occasionally  uses  excerpts  from  hooks.'' 

I  Vnniid  like,  if  I  may,  to  present  the  original  of  the  Advertising 
Age  advertisement  and  the  marked  part  of  the  Literary  Marketplace 
for  your  consideration,  Senator. 

Senator  BumirK.  The  two  documents  are  received  for  the  committee 
files. 

Mrs.  Lini>kn\  The  point  T  would  like  to  make  is  that  contrary  to 
what  the  teachers  believe  and  what  they  want,  the  technical  language 
which  they  are  asking  for  is  more  Hum  a  mere  protection  for  the 
educational  area,  but  a  competitive  position  taken  by  the  educators 
in  the  name  of  noncommercial  and  nonprofit  enterprise. 
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Xow,  with  respect  to  computer  technology  and  their  urging  of 
exemption  there,  it  is  very  dislicmtcninjr  urnl  disconcerting  that  thoso 
who  talk  in  the  nnmo  of  the  public  welfare  and  proclaim  that  all  they 
arc  asking  for  is  access  nnd  availability,  nro  really  not  talking  about 
access  or  availability  but  an  unwillingness  to  pay/ 

There  is  another  basic  issue  hero  (hat  should  be  of  groat  concern 
to  those  interested  in  the  public  welfave— and  T  know  that  I  count  this 
'committee  of  Congress  amongst  thoso  that  arc  genuinely  interested  in 
the  public  welfare— and  that  js  t!io  problem  that,  if  you  open  the  door 
to  free,  gratuitous,  unauthorized,  and  unpoliced  input  into  informa- 
tion systems,  you  are  also  opening  tho  door  to  truncation,  distortion, 
dilution,  and  basically  censorship  of  any  piece  of  authorship.  The 
report  of  the  Cosat  I  panel  to  which  I  referred  this  morning  goes  to 
groat  depths  into  the  problems  of  censorship  that  would  result  from 
unauthorized  and  unpoliced  input  in  information  systems. 

t  urge  that  copyright  legislation  not  he  used  as  a  vehicle  to  open 
t lio  door  to  genuine  diilieulties  of  antitrust,  monopoly,  censorship,  and 
distortion  of  information  analyzed  by  the  Cosat  I  panel. 

And  T  urge  this  committee 'to  recognize  that  the  specific  technical 
language,  of  this  proposed  exemption  is  diametrically  opposed  to  the 
purpose  and  intent  of  copyright  legislation  generally. 

I  conclude  by  respectfully  requesting  that  this  committee  look  to 
tho  proposed  national  commission,  to  which  I  referred  this  morning, 
to  get  impartial,  appropriate,  in-depth  information,  particularly  from 
tho  technocrats  and  the  hardware  manufacturing  field  people,  and 
from  the  publishers,  authors,  and  teachers  in  tho  field  so  that  your 
committee  will  have  an  appropriate  report  and  can  base  its  decision 
on  the  legitimate  balancing  of  interests  rather  than  this  random  focus- 
ing on  one  or  two  exceptions,  or  one  or  two  emotionally  charged  situ- 
ations. 

Thank  you. 

Senator  BunnrrK.  Thank  you. 

[Exhibit  (B)  referred  to  by  Ambassador  Keating  follows:] 

exhibit  n 

Statement  of  ItErr,.\  Ia  Linhen  on  Uatification  or  the  Paris  Revision  of  the 
Universal  Copyrioht  Convention 

Mr.  Chairman,  and  members  of  the  Committee,  my  name  Is  Hella  L.  Linden. 
I  am  a  partner  In  the  law  firm  of  Linden  and  Dentsch,  and  am  appearing  on 
behalf  of  CroweU  Collier  nnd  Maemillan,  Inc.,  and  llarconrt  Brace  Jovanovlch, 
Inc.  Cnnvell  Collier  ami  Macmillnn  nnd  JJarconrt  firace  Jovauovieli  nro  among 
iIip  five  largest  educational  publishers  In  the  United  States, 

Mr.  William  Jmanovich,  Chairman  and  Chief  Executive  Officer  of  Harcourt 
llrnee  .Fovannvlch,  Tne,  and  Mr.  Raymond  Hage!,  Chairman  of  the  Hoard,  Presl- 
dent  and  Chief  Executive  Officer  of  Crowoll  Cottier  and  Macmlllan  consider  this 
Committee  hearing  to  he  of  such  fundamental  importance  to  tho  interests  of 
educational*  professional  and  scientific  authorship  and  publishing  that  they  hoth 
nro  hero  today,  May  I  present  Mr.  Hagel  and  Mr.  Jovanovieh;  both  are  available 
to  answer  questions. 

I  was  among  the  panel  of  advisors  to  the  United  States  delegations  to  tho 
Stockholm  Conference  for  revision  of  the  Berne  Copyright  Convention  In  J0G7 
and  to  the  Paris  Conferences  for  revision  of  the  Berne  and  Universal  Copyright 
Conventions  in  1071.  I  was  counsel  for  many  years  to  the  American  Textbook 
Publishers  Institute,  which  has  recently  m  rgeil  with  The  American  Book  Pub* 
Usher*  Council.  I  was  a  member  of  the  Pa,*vl  of  Experts  appointed  by  the  Regis- 
ter of  Copyrights  to  consider  revision  of  our  domestic  copyright  law,  and  am 
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now  a  member  of  the  Committee  on  Scientific  ami  Technical  Information 
(COSATI)  of  the  Federal  Council  for  Science  and  Technology  and  Chairman 
of  the  COSATI  sub-panel  on  rights  of  access  to  computerized  Information 
systems. 

I  was  present  at  the  Stockholm  Conference  five  years  ago  when  th©  Stock* 
holm  Protect*'  for  Developing  Countries  was  railroaded  to  adoption  as  part  of 
a  revision  of  the  Heme  Copyright  Convention.  The  Stockholm  Protocol  granted, 
In  substance,  the  same  broad  concessions  to  the  eighty  so-called  developing 
countries  for  use  of  others'  literary  properties  as  are  before  this  Committee 
for  consideration.  The  United  States  delegation  was  then  among  the  leaders  in 
its  vocal  and  active  objection  to  the  Protocol,  The  Stockholm  Protocol  was  so 
effectively  criticized  in  the  developed  countries  that  it  never  came  into  effect. 

In  July,  1071  diplomatic  conferences  at  Paris  ted  to  parallel  revisions  of  both 
the  Universal  and  Heme  Copyright  Conventions.  The  draft  documents  for  the 
Paris  revisions  wore  principally  designed  to  make  it  cheaper  for  developing 
countries  to  use  intellectual  property  created  by  authors  and  publishers  in  the 
developed  countries,  but  these  drafts  were  also  intended  to  give  authors  and 
publishers  of  the  developed  countries  adequate  protection  for  the  fruits  of  their 
labors.  During  the  Paris  conferences,  however,  the  same  bloc  of  countries  which 
operated  at  Stockholm  again  railroaded  concessions  so  that  the  Paris  revision 
of  the  Universal  Copy  right  Convention  now  before  this  Committee,  albeit  in 
different  verbiage*  effects  the  same  results  ns  tho  Stockholm  revision  which  the 
United  States  Delegation,  the  Copyright  Office,  and  representatives  of  those 
interested  in  protecting  private  property  rights  in  literary  property  so  success- 
fully decried  after  Stockholm. 

I  recognize  among  tbo.se  who  have  testified  this  morning  some  of  my  most 
vocal  and  staunch  friends  In  the  successful  effort  to  defeat  the  Stockholm 
Protocol.  All  grow  older;  apparently,  some  more  tired  than  others.  To  para* 
phrase  an  indelicate  cliche,  1  seem  to  perceive  the  prevailing  attitude  today  as— 
if  an  Act  is  inevitable,  relax  and  accept  it.  Apparently  this  holds  especially  true 
with  respect  to  the  Paris  revisions  of  the  Universal  Copyright  Convention. 

What  alt  objected  to  at  Stockholm,  and  what  we  object  to  today,  is  the  follow- 
ing. The  Universal  Copyright  Convention  as  revised  at  Paris: 

1.  Kstabllshes  a  vehicle  for  the  expropriation  of  the  private  property  of  Ameri- 
can citizens  without  adequate  compensation.  Senate  ratification  of  this  treaty 
will  constitute  prior,  formal  United  States  approval  of  multi-national  expro- 
priation in  form  and  magnitude  without  precedent  in  our  history; 

2.  Effectively  eliminates  in  excess  of  eighty  countries  from  a  normal  atid  ,0 
needed  market  of  American  authors  and  publishers;  and 

3.  Is  entirely  self-defeating  in  terms  of  the  concept  of  International  copyright. 
In  discussions  and  cor  re  spon  deuce  which  have  taken  place  prior  to  today's 

hearing,  it  has  been  explained  that  the  Kxecutive  Hraneh  of  the  Government 
views  the  Paris  revision  in  terms  of  foreign  economic  assistance  and  a  national 
policy  commitment  to  help  fulfill  certain  needs  of  tho  developing  countries.  We 
do  not  agree.  The  educational  budget  *f  a  developing  country  is  spent  for  school 
construction,  teachers*  salaries,  'and  class  room  equipment.  The  cost  of  text  boks 
generally  amounts  to  less  than  five  percent  (5%),  Authors*  royalties  normally 
might  represent  about  ten  percent  yiO%)  of  this  five  percent,  a  fraction  of  one 
percent  (lf/c)  of  the  oducat tonal  budget,  but  representing  a  substantial  loss  of 
income  to  individual  authors — hardly  among  our  most  affluent  citizen*.  Thus, 
while  the  loss  of  potent! tit  royalties  would  be  sore  deprivation  to  educational 
authors  and  severely  disnbiing  to  American  educational  publishing,  the  financial 
contribution  to  education  in  developing  countries  is  illusory. 

Tho  revised  1'nlvorsnl  Copyright  Convention  docs  not  provide  developing  coun- 
tries with  printing  presses,  nor  make  uny  effort  to  encourage  the  development 
of  indigenous  industry  nnd  native  creative  effort  in  the  developing  countries. 
Tho  fact  is  that  the  provisions  respecting  foreign  uuinu  fact  are  of  works  produced 
under  the  compulsory  licenses  granted  the  developing  countries  under  the  Pnrls 
revisions  will  lend  to  the  establishment  of  publishing  consortiums  of  private 
wealth  operating  on  a  profit  making  basis,  serving  a  safe  market  protected  from 
American  coni|>otHiou,  and  not  even  offering  the  possibility  of  employment  to 
citi/.ens  of  the  developing  countries. 

Much  has  been  made  by  the  proponents  of  ratification  of  the  fact  that  the 
concessions  arc  limited  "only  to  teaching,  scholarship  atid  research."  They 
point  out  that  compulsory  translation  licenses  may  only  be  granted  for  the  pur- 
poses of  "teaching,  scholarship  or  research*',  while  compulsory  reproduction 
licenses  are  limited  to  use  in  connection  with  "systematic  instructional  activities". 
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Hi*  iiropom.nl H  of  riitlflcatloii  therefore  contend  that  expropriation  of  the 
rights  of  American  uutuors  and  publishers  Is  limited  only  to  alt  i>f  the  textboks, 
audiovisual  materials,  scientific,  teohnk'ai  and  reference  works,  t\Uu  and  micro- 
forms ana  programmed  learning  materials  of  Crowed  Oilier  and  Maemlllun, 
Harcourt  Hraeit  Juvatiovlch  and  all  other  American  publishers  of  similar  prod- 
ucts ami  all  of  the  authors  who  create  the  works  of  education,  research  and 
scholarship.  Their  "modest"  demand  is  that,  In  the  national  interest,  these 
companies  and  author*  must  t\nvgo  iheir  entire  market  in  move  Hum  SO 
countries. 

THE  AUTHORS  OP  EDUCATION A  I,,  SCIUNTIUO  AND  RESEARCH  WORKS 

The  authors  of  educational,  scientific  arid  research  works  are  not  the  highly 
publicized  personalities  who  write  best  sellers  and  appear  on  late  evening  tele- 
vision talk  show:1.  t  are  practicing  teachers.  Few  become  rich  hs  a  result  of 
their  w rll lugs.  They  do  not  have  an  organization  'to  *penk  for  their  interests,  The 
cooperative  relationship  tier  ween  publishers  and  authors  of  textbooks,  scientific 
and  technical  works  is  such  that  traditionally  these  authors  look  to  their  pub- 
lishers to  protect  their  interests.  Accordingly*  although  not  designated  by  anyone 
as  their  oiHelal  spokesman,  it  falls  upon  us  to  call  their  interests  nnd  needs  to 
the  attention  of  this  Committee. 

Tu  the  extent  it  is  possible  to  describe  n  "typical  textbook  author,"  he  or  she 
Is  a  member  of  the  faculty  of  a  highly  regarded,  though  probably  not  Tvy  League, 
college  or  university,  enjoys  an  excellent  reputation  In  his  or  her  own  tleld  hut 
is  little  known  outside  of  it.  has  an  income  well  under  $UO,OU)  a  year  and  counts 
On  royalties  to  pay  for  braces  for  the  children's  teeth,  a  second  car  for  the  family, 
a  vacation  or  study  year  abroad  or  some  similar  expense.  Afore  often  than  not, 
royalties  on  teMbooks,  reference  works,  or  professional  books  are  spilt  between 
several  authors.  Sole  authorship  of  an  educational  or  reference  work  usually 
entails  many  lliou^nds  of  hours  over  a  \wUhI  of  several  years  doing  library 
and  other  research,  field-testing  and  consulting. 

Authors'  royalties  on  school  textbooks  average  about  i>orccnt  of  the  total 
selling  price:  on  college  and  professional  works  authors*  royalties  represent  an 
Average  of  t.'.S  percent  of  sates—in  either  e;\se  a  small  fraction  of  one  percent 
of  any  nation's  total  educational  expenditures, 

tub  rr  rushers  of  F.nuc  ationwt,  scientific  and  research  works 

The  role  of  American  educational  publishers  combine??  many  of  the  functions 
of  literary  expression,  artistic  design  and  technical  skills  In' applied  research, 
packaging,  consulting  and  training  as  well  as  manufacture,  marketing  and  dis- 
tribution. Kxcept  in  the  case  of  scientific  and  technical  works,  it  is  rare  for  nn 
author  to  submit  a  finished  work  to  his  publisher.  Hy  and  targe  it  is  the  publisher 
who  discerns  educational  needs,  searches  out  and  selects  the  author  (or,  more 
commonly,  groups  of  authors)  to  create  the  hooks  and  materials  to  satisfy  the 
requirements  of  schools  and  universities,  and  directs  and  supervise*  the  planning, 
rte-dgn  and  creation  of  the  works.  In  the  case  of  innovative  materials,  the  pub- 
lisher also  provides  consultants  and  conducts  workshops  to  train  teachers  la 
the  use  of  the  new  teaching  tools. 

The  traditional  stock-in-* rnrlo  of  Hie  educational  publish?;'  has  been  the  text- 
book and  the  somewhat  later  developed  "Teachers  Edition",  lleyond  these  tra- 
ditional learning  media,  technological  progress  has  created  the  market  and  tech- 
nique for  a  variety  of  innovative  materials  of  the  new  educational  media,  Thus, 
filmstrips  and  slides,  motion  pictures,  transparencies,  sound  recordings,  video 
cassettes  and  tapes,  microform  reprints,  computer-assisted  learning  materials  and 
similar  elements  of  "multi-media",  "audio-visual"  and  "programmed"  instruc- 
tion are  finding  wide  use  In  the  school  room.  Closed  system  broadcasting  has 
created  another  vehicle  for  bringing  these  materials,  as  well  as  the  more  tra- 
ditional products  of  educational  publishing.  Into  use.  Let  no  one  confuse  the 
notion  of  "developing"  countries  with  nn  inability  or  disinclination  of  such 
countries  to  utilize  these  innovatalve  materials  or  the  vehicle  of  broadcasting. 
Tt  was  not  academic  considerations  which  led  the  Paris  draftsmen  to  make 
«noc1fle.  provMrm*  for  concessions  with  respect  to  "audio-visual  fixations"  and 
the  Hcwrr  of  Hio  Onornl  Rap|*>rreur  of  the  Paris  Conference  (\7C0\  notes 
lhat  "it  was  urged  that  broadcasting  is  coming  to  play  a  more  and  more  Im- 
portant part  in  the  educational  programmes  of  developing  countries  ,  .  ."  (Re- 
port, par.  82). 
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Very  large  investments  are  needed  to  produce  a  major  Instructional  program. 
It  Li  not  at  nil  uncommon,  for  example,  for  u  publisher  to  invest  more  than  one 
million  dollars  In  ^republication  development  costs  alone  for  the  creation  of  an 
viemeutnry  reading  program  which  will  take  live  or  ten  years  to  reach  the 
market  and  another  three  to  the  years  to  gain  acceptance  and  even  to  begin  to 
J>ay  off  the  in  vestment.  Jt  has  been  estimated  tJmt  the  preliminary  investment 
in  plates  for  a  single  high  school  history  textbook,  workbook,  teachers  manual 
and  test  combination  may  exceed  one  hundred  thousand  dollars.  »'ith  the  wide 
acceptance,  of  the  tyi*\s  of  innovative  educational  materials  noted  above,  the 
Investment  of  Mine,  eii'ort  and  money  of  educational  publishers  in  their  products 
increases  multifold, 

In  many  respects  publishing  exists  apart  from  other  businesses.  Kducational 
publisher*  are  in  n  very  real  and  essential  sense  endued  In  nubile  service;  they 
lire  aiso  engaged  in  ihe  operation  of  commercial  businesses.  To  progress,  the  edu- 
cational publisher  miht  anticipate  ami  effectively  serve  a  broad  range  of  in- 
structional and  scholarly  needs.  To  survive,  the  educational  publisher  must  make 
a  profit. 

Academic  Tress,  a  subsidiary  of  Htmouvt  Ilraee  Jovanovleh,  is  the  largest 
scientific  and  technical  publisher  in  the  Pulled  States  and  enjoys  a  large  foreign 
market  for  its  works.  The  pressures  for  sclcnllllc  and  technical  progress  in  the 
xo-eutled  developing:  countries  are  so  widely  known  that  for  the  purpose  of  this 
hearing  it  seems  only  necessary  to  stale  that  the  Paris  revisions  will  adversely 
affect  the  Interests  nol  only  of  the  umbers  and  publishers  of  fit!  en  title  and  tech- 
nical works,  hut  also  of  American  manufacturers  of  products  which  Jhul  their 
relevance  in  technology.  Obviously,  the  preemption  of  more  than  eighty  coun- 
tries as  a  market  for  these  publications  Is  a  serious  erosion  of  the  rights  and 
Incentives  that  we  have  traditionally  accorded  to  American  citizens. 

Tin:  pKvra  opfxo  cocwtkuts  as  a  makk*;t  i-yw  AxaRreMN"  educatioxa^  scraNTirio 

AND  fiKSCVRCU  PUBLISHING 

Assisting  in  the  educational  progress  of  developing  nations  is  a  matter  of 
urgent  commercial  as  well  as  social  interest  to  American  educational  publishers. 
As  our  own  school  age  population  ceases  to  grow,  they  must  took  overseas  for 
future  market  growth.  Some  Ott  i»orecnt  of  (lie  world's  school  age  children  live 
In  the  developing  countries.  The  export  market  for  textbooks,  which  used  to  be 
nlnmst  entirely  Itrttish,  increasingly  is  becoming  an  American  market,  partic- 
ularly in  scientific  and  technical  fields.  The  MacmiHan  Company,  a  subsidiary  of 
Crowell  Collier  and  Micmillan,  tolls  me  that  the  developing  countries  account 
for  Mweon  37  anil  38  percent  of  its  total  export. 

The  developing  countries  as  a  market  for  the  products  of  American  publish- 
ing are  not  limited  to  original  editions  of  new  works.  It  is  generally  conceded 
that  (lie  largest  number  of  translations  throughout  I  tie  world  are  made  of  Amer- 
ican and  Rrltlsh  publications;  similarly,  the  widespread  adoption  of  the  English 
language  has  evented  a  great  foreign  demand  for  fa  est  mile  reprints  of  prior 
American  works. 

A  short  tltue  ago  our  office  prepared  an  analysis  of  the  Paris  revisions  and  a 
set  of  charts  comparing  the  provisions  of  the  Stockholm  Protocol  and  the  Paris 
\V>uVvV»t'oYi  wUVi  Ycsy*v.t  to  the  issues  lmu  reach  Hie  juxuhir  of  euuvui ionul,  Scien- 
tific ami  technical  publishing.  We  analyzed  the  concessions  to  be  accorded  to  the 
developing  countries  and  we  concluded  that  In  each  instance  where  Stockholm 
gave  away  six*  Paris  gives  away  a  half  dozen.  A  distinction  in  form  without  dif- 
fer e ace  In  substance.  Annexed  as  Exhibit  A  Is  the  statement  of  our  analysis  and 
the  supporting  charts. 

This  statement  was  circulated  on  behalf  of  Crowell  Collier  and  Macmillan 
ami  Harcourt  15 race  Jovanovlch  among  various  interested  groups  and  Individuals, 
including  members  of  this  Committee,  other  members  of  the  House  and  Senate, 
and  the  State  Department,  Many  have  responded  with  deep  concern  for  the 
damage  the  Paris  revisions  will  Inflict  on  American  authors  and  publishers  and 
have  expressed  supi»ort  for  our  position  that  ratification  can  only  be  Jus  titled 
If  stpps  are  taken  to  insure  compensation  for  such  injuries. 

In  a  letter  to  the  Chairman  of  this  Committee,  the  State  Department  respond ed 
to  our  earlier  statement  and  analysis.  The  Department's  resr*mse  included  charts 
prepared  by  the  Copyright  Office  which  compared  the  provisions  of  the  Stockholm 
Protocol  and  the  Parts  revisions. 

We  must  emphasize  In  all  fairness  that  nowhere  In  their  response  did  the  De- 
partment claims  that  the  Copyright  Office  charts  in  any  way  contradict  the  charts 
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prepared  hv  our  ofllcc,  Xor  did  tlio  Slnto  Department  in  nny  manner  respond 
to  our  position  Mutt  monetary  compensation  must  be  n  7«n  nm  of  rullllca- 
tion.  Wo  appreciate  tliat  In  their  olMclal  capacity  the  State  Department  tlUl  not 
find  it  appropriate  to  express  their  views  0:1  compensation,  i'erhnps,  in  the  sub- 
tleties of  diplomats  correspondence,  their  failure  to  comment  on  our  request  for 
ioi»|>oHSrtNon  may  bo  construed  a*  a  silent  expression  of  sympathy* 

With  respect  to  ratification,  the  State  Department  appears  to  feel  thnt  formal 
accession  to  the  ileum  mis  of  the  developing  countries  for  free  access  to  American 
works  Is  the  only  alternative  to  those  countries  unilaterally  obtaining  such  access. 

Th rents  by  foreign  countries  to  expropriate  American  property  are  not  un- 
precedented.* However,  I  do  not  recall  any  instance  in  our  history  where  the 
Senate  has  consented  in  advance  to  such  expropriation  because  of  fear  that  such 
threats  would  be  acted  upon. 

Kxhihlt  H  is  the  letter  of  the  Department  of  .State  to  Chairman  Flilbrlght. 
tixhllrit  C  is  our  response  to  the  Deportment's  comments, 

The  accuracy  of  our  analysis  of  the  Paris  revisions  Is  supported  in  an  article 
enlltled  ''Downgrading  the  Protection  of  International  Copyright,"  by  Irwin 
Karp,  counsel  to  the  Authors  League.  Jn  this  article,  annexed  as  Exhibit  IX  Mr. 
Knrp  carefully  examines  the  operation  of  the  l'urls  concessions  In  the  light  of 
the  real  facts  of  publishing  life,  lie  concludes  thnt  the  compulsory  licensing 
M'stcm  established  by  the  revised  Convention  is  a  "dismal  prospect"  for  authors 
til  both  the  developed  nnd  developing  countries  and  that  "a  careful  analysis  of 
the  effects  and  consequences  of  the  two  new  conventions  is  imperative,  before 
the  Senate  decides  what  action  the  United  States  should  take."  I  would  note 
that  the  authors  group  represented  by  Air.  Karp  whose  interests  he  sees  as  "dis- 
mally" affect  eel  generally  does  not  include  the  authors  of  educational  materials, 
whose  futures  are  that  much  dimmer; 

Exhibits  A,  C,  nnd  D  fully  explain  our  position  with  respect  to  ratification  and 
compensation  nnd  contain  supporting  analysis  and  precedent.  At  this  point,  I  will 
only  summarize  our  conclusions. 

THE  REVISED  ITC  ESTABLISHES  A  VEHICLE  FOR  THE  EXPROPRIATION-  OF  THE  PRIVATE 
PROPERTY  OP  AMERICAN  CITIZENS  WITHOUT  ADEQUATE  COMPENSATION 

The  revised  Universal  Copyright  Convention  withdraws  property,  representing 
substantial  In  vestments  of  time,  effort  and  money,  from  the  control  of  its  owner, 
substituting  a  national  agency  of  a  developing  country  and  allowing  it  to  deal 
with  such  property  as  It  sees  fit  in  the  nnme  of  teaching,  scholarship  nnd  re* 
search.  What  clearer  exnmple  can  there  ho  of  expropriation,  defined  to  the  dic- 
tionary as  "to  dispossess  fa  person)  of  ownership." 

There  Is  nothing  in  this  country's  history  or  experience  with  foreign  national* 
fontlon  of  American  businesses  which  would  give  us  nny  reason  to  expect  that 
the  developing  countries  will  have  n  reasonable  concept  of  "adequacy"  of  com- 
pensation in  dealing  with  the  literary  property  of  American  authors  and  pub- 
lishers. 

THE  REVISED  I  CC  EFFECTIVELY  ELIMINATES  IN  EXCESS  OF  EIGHTY  CO  I  *N  TRIES  PROM  A 
NORMAL  ASH  NEEDED  MARKET  OF  AMERICAN  AUTHORS  AND  ITKLISHERS 

We  have  previously  described  the  interests  of  American  authors  and  publishers 
of  educational,  research  and  scientlilc  materials  In  the  developing  countries  a<  a 
market  The  provisions  of  the  revised  convention  will  effectively  lmr  these  coun- 
tries fnau  reach;  indeed,  certain  provisions  of  Hie  revision  will  give  impetus  fo 
the  establishment  of  foreign  publishing  enterprises,  operating  on  n  profit  making 
basis  and  servicing  a  safe  market  of  developing  countries.  There  can  be  no  legiti- 
mate reason  for  depriving  American  publishers  of  the  opportunity  to  serve  these 
markets,  either  through  export  or  cooperation  In  the  development  of  indigenous 
publishing. 

American  publishers  are  not  insensitive  to  certain  specific  needs  of  ihe  develop, 
big  countries:  It  Is  an  established  practice  of  several  American  publishers  to 
manufacture  special  editions  of  their  works  in  foreign  countries  in  order  to  make 
inexjH'iisive  copies  available  to  foreign  students,  Howe\or,  to  make  such  special 
provisions  a  matter  of  national  economic  assistance  |>ollcy  rather  than  Individual 
initiative  requires  that  our  government  either  assume  the  function  of  providing 
the  assistance  or  assume  the  responsibility  of  [insuring  compensation  to  our  au- 
thors and  publishers  for  tUMr  enforced  contributions. 


Compared  with  other  businesses  of  similar  size,  publishers  civvii  very  little  In 
the  way  «if  physical  plant  or  manufuduring  facilities.  Their  assets  consist  of  Ihe 
copyright*  they  control.  ThoU'  h>  invest  Ju  the  fiit  tiro— t  hut  is  in  I  tie* 

development  of  toiiuirrmVs  eflu7~itionnl  tools—  depends  upon  the  present  and  pro- 
spective income  pi'mlneed  by  their  baokhsts  olV<^0' righted  works  produced  in  past 
years  to  meet  current  educational  needs. 

Since  llXj.',  CroweJl  ('oilier  am!  Mat miilan  lias*  invested  over  $K7oO,OO0  in  Hie 
development  ami  continual  minting  ami  expansion  of  the  CoUlcr-Muomllhm 
Kuglisli  program.  This  program,  created  primarily  tor  use  la  teaching  Euglfcli 
as  n  foreign  language  lu  the  do v rlop'mtf  countries,  is  the  nmsl  extensive  of  Its 
klntl  ever  produced  hy  an  American  company  and  paid  for  out  of  Its  own 
resources.  It  is  vised  virtually  throughout  the  world.  Considering  the  attitudes 
expressed  toward  educational  publishing  and  embodied  In  (lie  operation  of  the 
revised  Universal  Copyright  Convention,  American  publishers  world,  ut  the  very 
least,  have  very  serious  doubts  as  to  the  advisability  of  such  an  Investment  today. 

It'  TJIR  HKYISKl)  VVC  IS  HAMftKD  BY  THK  PK\A1K,  COVOUKSS  Ml' ST  PASS  LEGISLATION 
ASSIKIXO  DOMESTIC  AtUHOHS  AMi  l'fUM.SMKIl$  OK  COMrKNSATtON  FOB  111  Kilt  ECO- 
.NOXJtC  IXJC'Rtt.'S 

In  1002,  Congress  passed  A  Trade  Kxpnnshm  Act  designed  to  make  possible 
ihe  Kennedy  Hound  of  tariff  reductions.  The  Act  lueovporates  a  number  of  adjust- 
ment assistance  provisions  designed  to  assist  those  workers  and  Indus  tries  injured 
by  lowered  tariffs.  In  sending  the  preliminary  form  of  this  Act  to  the  House, 
1' resident  Kennedy  slated  : 

••When  considerations  of  national  policy  make  It  desirable  to  avoid  higher 
tariffs,  those  Injured  by  that  competition  should  not  be  required  to  hoar  the  full 
brunt  of  the  impact.  Hut  her,  the  burden  of  economic  adjustment  should  be  borne 
In  part  by  the  Federal  Government/' 

*  *  *  *  *  •  * 

'Must  as  the  Keoerat  Government  has  assisted  lu  personal  readjustments;  made 
necessary  hy  military  service,  just  as  the  Federal  Government  met  Its  obligation 
to  assist  industry  in  adjusting  to  war  production  and  again  to  return  to  peace- 
time  production,  so  there  is  nn  obligation  In  render  assistance  to  those  who  suffer 
ns  a  result  of  national  trade  policy."  [H.  Doc.  #H1 1,  S7th  Cong.  2d,  Sess.] 

In  the  debates  on  the  bill,  n  number  of  Senators  and  Representatives  reiterated 
this  principle  of  governmental  responsibility.  Thus.  Senator  Mansfield  stated: 

••These  I  hi  i*>rt -affected  workers  would  not  be  casualties  of  supply  and  demand 
or  any  other  impersonal  economic  force.  Instead,  their  unemployment  would  be 
directly  attrlhutable  to  a  decision  of  ihe  Federal  Government  taken  in  the  mi- 
tlonal  interest.  Certainly,  the  Federal  Ctovernment  woukl  owe  a  special  obligatioa 
to  those  injured  by  such  actions/' 

This  philosophy  of  governmental  responsibility  fo  compensate  private  citi- 
zens Injured  lu  the  interests  of  national  polity  was  expressed  hy  many  other 
members  of  the  House  ami  Senate  in  the  XUiV  delates,  in  that  instance  (here 
was  no  agreement  by  the  l  uUed  States,  through  tariff  reductions,  to  permit 
foreign  countries  to  set  their  own  "adequate**  price  on  American  products.  The 
mere  threat  of  decreased  protection  to  American  industry  and  labor  under  the 
Trade  Kxpausion  Act  provoked  the  strong  and  justified  response  of  the  Ad- 
ministration  «'Wd  Congress  that  the  Government  must  compensate  for  private 
injury  caused  by  concessions  to  public  policy. 

Obviously,  therefore,  where  American  goods  and  services— the  intellectual 
products  of  American  authors  nud  publishers- are  concerned,  we  look  forward 
with  confidence  to  the  reinforcement  of  the  philosophy  of  the  Senate  ns  dearly 
expressed  in  the  Trade  Kxpanslon  Act  of  100:?. 


In  concluding  our  testimony,  we  recommend  that  this  Committee  reject  rati- 
fication of  the  Fails  revision  of  the  Fnlversal  Copyright  Convention.  At  the 
very  leash  we  urge  that  this  Committee  delay  any  actloa  on  ratification  of 
the  revised  Universal  Copyright  Convention  until  it  has  made  careful  study 
of  the  effect  of  the  Fat  is  concessions  on  American  authors  and  publishers,  and 
nfter  the  attitudes  of  other  developed  countries  have  been  expressed  by  format 
action  of  their  governments. 

Recognising  that  the  Issue  of  domestic  compensation  is  not  within  the  juris- 
diction of  this  Committee,  we  urge  that  in  reporting  its  decision  to  the  Senate 
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this  <  onnnUliy  exprrss  Its  concern  for  the  injury  to  American  authors  and 
publishers  which  will  nmunpany  rdtlllcuUon  and  recommend  Hit-  ndnption  of 
nppropr into  ivnudlul  legislation,  an  was  done  in  the  case  of  the  Trade  ttxpausion 
Art,  in  the  event  the  treaty  is  riitlltal. 

F.ximur  A 

Limiun  and  IiKi'Tsrir, 

AYie  Vorfr,  A\1T. 

r.\f\Kimr  Oni>YRiiii!T  Revwrft.v  To  T*e  SunMimtn  to  Congress  for  It.vrrrfCA* 
tiox,  Hy  Its  Perms  the  Provosei>  Trkaty  Cues  for  Prior  Approval  "or 
hxeuopiUATioN  of  Works  Chbatkd  by  United  States  Citizens 

A  statement  opposing  rntlflcaltnn  and  alternatively,  a  proposal  to  mitigate 

In  .Inly  1071  (Hptomatio  conferences  held  at  Paris  proposed  revisions  to  the 
CopyvUht  Conventions.  These  revisions  were  principally 
r,UW«  10  C'°S(1  *°  i1™;1^"*  count Hp«  of  using  Intellectual  prop. 
t?l\  ^^((\  ^auni?r?.ftrul,1>nbllshors  111  th0  *>volopod  countries.  The  Par  s 
\   I   ,  the  Ifnlversnl  Copyright  Convention  win  be  submitted  shortly  to  the 
;         (:  Hriwfc  Rnl|!l?,rinn  of  1  his  treaty  hy  the  Senate  would  reduce 
the  iro  eethm  nvallnblo  to  American  authors  and  publishers  under  both  the 
J  r«n^;,  !rl  V^m0'^1  ^  oavL riMrvns  and  would  constitute  formal  approval  hy 
»HhoK  °f  U,°  Pr,Va,P  "r0'"r»  «  Anicrclan  citizens 

rn^pltp  the  lcKlllmate  needs  of  underdeveloped  countries  for  machinery, 
rrilP^M,Vli\f!fa;  o?nr  0f  V,M0  *Tls  arid  V™*™**  are  Riven  to  foreign  conn! 
th£L  "  VmU'1J  StAtt,H  ?lmp1y  h?  cons™tl»«  in  «  treaty  to  the  taking  of 
SJ^TVJ?^1011,*  to  the  Amori(,ftn  »w  of  the  property.  It  is  not 
conwlvahfe  that  intellectual  property  created  and  produced  bv  American  citi- 
zens would  be  treated  hy  the  Congress  of  the  United  States  as  less  valuable. 
IVt  Uir^  Ul7°/!1re  rnnr  ">e  Senate  not  approve  the  Paris  revision  of  the  Uni- 
versal Copyright  Convention. 

If,  however,  the  Senate  feel*  thnt  the  national  Interest  of  the  United  States 
Lv  i)ro"^!n*  Mlp  vptwot  H'P  developing  countries  requires  ratification,  the 
floral  Government  should  provide  compensation  to  the  authors  and  publishers 
adverseiv  nflcvted  by  such  revision,  following  the  precedent  established  In  the 
l  rade  Kxpatis  on  Act  of  1002  and  other  legislation.  After  discussing  the  relevant 
prov  sions  of  the  Paris  Revisions,  there  Is  pet  forth  the  pertinent  features  and 
legislative  history  of  the  Trade  Expansion  Act.  * 

1.  SUMMARY  OF  THE  MAJOR  EFFECTS  OF  TME  PARIS  REVISIONS  ON  TUB  RtOtlTS  OF 
AUTHORS  AND  PURUSHERS    (IN   PARTICULAR  OF  EDUCATIONAL   MATERIALS)  1 

The  Universal  and  Heme  Copyright  Conventions  are  the  two  treaties  which 
provide  international  protection  for  the  rights  of  authors,  publishers  and  other 
eopvn*  it  owners.  In  their  honk*  and  other  writings,  their  audio-visual  works, 
and  their  other  Intellectual  proP<  rty  In  nil  media.  The  rnlted  States  is  a  member 
of  only  the  l  nlversal  Copyright  Convention,  and  therefore  ontv  the  revision 
of  that  treity  is  formally  before  the  Senate.  However.  American  ra/lnV-atJon 
of  that  revision  will  also  render  effective  the  Paris  revisions  of  the  Heme 
Convention. 

Publishing  and  other  means  of  dissemination  of  Intellectual  property  are  of 
iniim-imtlonnl  senpe-  today,  and  it  Is  common  for  works  to  he  published  «dmul- 
tau"o>is]y  in  the  United  Slates  and  abroad,  American  authors  and  otlior  ereators 
of  Intellectual  works  thereby  obtain  the  protection  of  the  ttorne  Convention. 
Keco-ni/ing  this  fact,  the  Paris  rrvlsion  of  the  firntr  Convention  provides  that 
it  wilt  not  go  hi'o  eff,  < ^  unless  and  until  the  United  States,  tiie  United  Kingdom 
franco  and  Spain  ratify  the  Paris  revision  0/  the  Universal  Copyright 
Convention.  *'  5 

Tills  provision  nl*o  explains  why  the  Paris  sessions  which  produced  the  revi- 
sions  of  botii  treaties  were  conducted  concurrently  and  the  substantive  provisions 

it,VLt!iorr  drAnjIp;1  ylatempnl  nf  \h*  provisions  ef  tho  Pari*  revisions  is  arfached  as 
8tQckUi.tp«to^!W^h  com**r[*f^  w,th  the  «l*tmg  Berne  C^nVenttonValH  ibS 
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of  the  revisions  of  loth  texts  are  almost  Identical,  insofar  as  they  concern 
developing  countries.  Thus,  the  Unit  cm  t  States*  decision  upon  rat  Men  lion  of  the 
Paris  revision  of  the  Universal  Copyright  Convention  Is  iucxtricubly  intertwined 
with  thu  same  revision  of  I  he  Heme  Convention,  and  the  effects  on  boih  treaties 
must  be  considered  together. 

The  foreign  market  and  the  ifivulvement  1  herein  of  American  educational 
publishers  has  Increased  markedly  during  I  lie  last  decade  and  there  is  every 
evidence  that  the  American  publishing  Industry  is  not  only  exporting  more 
works  lad  is  Investing  In  foreign  publishing.  While  the  concessions  of  the  Paris 
revision  run  In  favor  only  of  "developing  countries*',  I  hat  term  is  so  undellncd 
as  to  allow  over  h()  countries.  Including  some  in  IJuropc,  to  qualify ,  Virtually 
every  country  outside  North  America  and  Kuropc,  save  only  Australia.  New 
Zealand,  imd  Japan,  could  be  considered  '•developing'1. 

The  concession*,  granted  to  I  lie  "developing  countries"  primarily  deal  w  ith 
the  rights  to  translate  and  reproduce  for  educational  purposes.  Hut  the  scope 
of  such  purposes,  as  Is  shown  below*  is  so  broad  that  far  more  than  textbooks, 
reference  works  and  the  nsnnl  Instructional  audio-visual  materials  may  he 
covered;  the  term  may  be  deemed  to  Include,  in  practice,  virtually  tiny  work 
so  long  as  Its  use  Is  in  any  way  rein  led  to  any  form  of  Instruction,  scholarship, 
or  research,  For  the  authors  arid  publishers  of  edt  teat  ion  a  I  materials,  the  ^educa- 
tional" exemptions  eliminate  over  Mi  countries  from  their  market. 

A.  The  Vompuiaory  Translation  and  Reproduction  Licenses 

The  most  Important  provisions  of  the  Paris  revisions  allow*  developing  coun- 
tries to  grant  licenses  without  |>crmlssiou  of  the  copyright  owners  for  the  trans* 
lation  and  reproduction  of  works  within  a  short  time  after  their  publication. 
The  revisions  state  thai  the  copyright  owners  shall  be  paid  a  "Just  compensa- 
tion consistent  with  standards  of  royalties  uotiuully  operating  on  licenses  freely 
negotiated  between  person*  In  the  two  countries  concerned,"  but  this  is  likely 
to  prove  an  empty  formula. 

Under  the  terms  of  the  Paris  revisions,  and  by  the  very  nature  of  sucli  licenses, 
they  are  likely  to  he  granted  only  after  the  copyright  owners  have  already  re- 
jected as  Inadequate  the  royalties  atul  other  licensing  terms  proposed  by  the  users 
in  the  developing  country;  the  new  terms  are  likely  to  be  eveu  more  exiguous. 
Furthermore,  by  the  very  nature  of  the  class  of  developing  countries,  there  wilt 
likely  not  he  sufficient  bilateral  relations  to  establish  royalty  standards  with  any 
deftniteiiess,  and  particularly  not  for  the  newer  forms  of  educational  materials, 
especially  audiovisual  works.  The  "consistency"  to  bo  expected  under  the  Paris 
staudard  will  therefore  be  far  below  the  reasonable  minimal  expectations  of  au- 
thors and  publishers-  Moreover,  the  standard  will  be  policed  only  by  the  national 
tribunals  of  the  respective  developing  countries.  In  sum.  adequacy  of  compensa- 
tion appears  to  bo  left.  In  actuality,  to  the  developing  country's  own  judgment  as 
to  what  amount  is  4,Jnst", 

The  compulaory  translation  license  applies  to  translations  Into  any  language 
"In  general  use"  in  a  developing  country.  It  may  be  granted  within  a  short  i>erlod 
after  first  publication  of  the  original  work,  if  a  translation  into  the  national  lan- 
guage has  not  been  published  or  Is  out  of  print.  Kor  translations  into  a  language 
not  In  general  use  in  any  developed  country  which  Is  a  member  of  the  par- 
ticular Convention,  the  period  Is  one  year.  If  the  language  is  In  general  use  fn 
such  a  developed  country,  the  relevant  period  is  three  years:  hut  for  languages 
other  than  English,  French  and  Spanish,  the  period  can  ho  reduced  by  agreement 
with  the  developed  country  where  the  language  Is  In  general  use  (e.g.,  Brazil 
and  Portugal  agreeing  to  reduce  the  period  for  Portuguese  one  year).  Under  the 
existing  Kerne  Conventions,  any  country  may  reserve  the  tight  to  make  trans- 
lations into  its  national  languages  without  compensation,  but  only  beginning  ten 
years  after  publication  and  only  if  no  such  translation  has  been  published  in  any 
member 'of  the  Convention.  Under  the  exist  tag  reversal  Copyright  Convention,  a 
member  country  can  grant  compulsory  licenses  for  translation  into  its  national 
languages  beginning  seven  years  after  publication  of  Hie  original  work,  if  the 
work  has  not  been  hnnslntcd  Into  such  languages  or  if  the  translations  are 
out  of  print.  • 

The  compulsory  reproduction  license  of  the  Paris  revisions  becomes  available! 
a  stated  number  of  years  after  the  first  publication  of  a  work,  as  described 
bolow\  if  copies  have  not  been  distributed  or  have  not  been  on  sale  for 
mouths  In  the  licensing  State  "at  a  price  reasonably  related  to  that  normally 
charged  in  that  Shi  to  for  comparable  works.'*  Where  the  puMirarton  of  ;neh 
-vj-i—  js  subsidized  in  any  way  by  a  developing  State,  it  will,  of  course,  be  1m* 
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possible  for  American  | Mit'lKIn  i's  to  make  copies  of  their  own  works  available  at 
smh  prices.  Tin*  i<tii t 4mI  periods  are  three  years  for  works  of  science,  mathematics 
and  technology :  seven  years  for  works  of  Mellon,  poetry,  drama  and  music;  ami 
live  years  for  other  works. 

It  has  frequently  been  jjssorled  that  compulsory  licensing  under  the  Pari* 
revisions  will  ho  tin*  exception  nil  her  than  (ho  rule.  Tlio  hard  light  waged  i>y 
tlio  developing  countries  to  obtain  I  ho  compulsory  licensing  system,  however, 
indhntes  that  they  themselves  expect  to  make  snbsinntiul  use  of  the  system,  The 
effect  will  ho  hoth  to  deprive  American  authors  of  compensation  and  to  exclude* 
American  publishers  from  serving  developing  countries  by  any  moans,  Including 
direct  sales  or  by  (mvl^n  publishing  affiliates. 

It.  Thv  Yttgnv  !h/inilhm  uf  »hn-i  toping  CowulriW 

The  Paris  revisions,  as  we  have  n« >r *m1  above,  contain  no  objective  criteria  of 
what  constitutes  a  'developing  country",  nor  arc  then*  any  viable  standards 
relating  the  class  of  countries  entiiled  to  invoke  the  special  concessions  t«>  the 
ends  sought  to  ho  served  hy  the  concessions-  A  developing  country  is  defined  slm- 
ply  as  one  which  is  "regarded  us  a  developing  country  In  conformity  with  tlio 
established  prod  Ice"  of  the  (icneral  Assembly  of  the  United  Nations,  Although 
the  reference  to  the  "established  practice"  of  the  United  Nations  may  he  con- 
sidcivd  to  mandate  some  reference  to  Us  practice  in  the  selection  of  countries  en« 
filled  to  reduced  levels  of  contributions  to  t'.N.  upkeep  (based  principally  on  per 
rapUa  Income  statistics)  or  in  granting  economic  assistance,  it  ts  generally 
understood  thai  these  "standards"  tlm  hiiite  widely  and  may  turn  upon  factors— 
poiphvil.  historical  or  even  economic  -having  little  relevance  to  the  legitimate 
need  <if  any  country  for  tlm  reservations  established  I»y  I  he  Paris  revisions.  There 
Is  tin  ventral  arbiter  nor  IM  of  "developing  countries''  and.  hi  the  final  analysis, 
it  seems  clear  that  eaeh  eountry  adhering  to  the  revised  Convention  is  able  to 
determine  for  itself  whether  it  may  invoke  the  compulsory  licensing  provisions, 
li  Is  clear,  further,  that  a  great  many  namlrles  In  South  and  Central  America. 
Asia.  Africa,  the  Middle  Ku<t  and  even  pails  of  Kurope  will  he  able  to  claim  the 
beneills  of  these  provisions  with  snlhYIent  credibility  ;;nder  the  Convention  stand- 
ard t*.  avoid  the  appeavniiee  of  an  mitrlght  rejection  of  Its  Convention  obligations. 

|f  N  not  witloutt  significance  t Itn t  those  countries  seeking  special  concessions 
nt  Tin*  Paris  conferences  steadfastly  refused  to  admit  any  objective  criteria  of  I  he 
status  of  a  country's  development  for  the  purposes  of  the  revisions,  and  that  the 
ophiMi  of  the  (Jeneral  Uapporteur  of  the  C.C.C.  '•Cnuenrolng  I  lie  Criteria  ftovcrn- 
lug  Ueveloninir  Countries'"  i<  contained  in  a  document  which  states  the  opinion 
to  no  "purely  personal  .  .  .  hind]  atthnugh  .  .  .  based  in  pnrt  on  the  discussion  of 
the  ojt'^tinn  during  tlio  Paris  Conference,  [one  which]  eanuot  in  any  way  be 
regarded  fis  reflecting  the  views  of  other  delegates  or  as  constituting  A  l>nrt  of 
the  *b  neral  Report  of  the  Conference/1 

The  Inadequacy  <>f  the  definition  of  />  "developing  country"  as  expressed  In  the 
PnrN  revisions  Is  apparent  not  only  nt  Hie  sla.no  at  wldch  a  country  may  Invoke 
thi»  -peeial  reservations  on  the  rights  of  translation  er  rcprodwl Ion.  but  also  nt 
the  <raire  at  which  it  mav  no  Poorer  do  sp--f.o,(  when  )f  "censes  fo  be  regarded'' 
as  s>  developing  country,  The  Inadequacy  of  the  notion  of  a  ^developing  ConntryM 
in  the  Paris  revisions  not  only  allows  an  enormous  number  of  countries  at  various 
sbiL-e<  of  development  to  irrant  compulsory  licenses.  but  also  allows  them  to  con- 
tinue doing  so  n<  their  states  of  development  improve,  virtually  without  limit, 
The  only  cutoff  point  stated  in  the  Paris  revisions  die  point  at  which  a  countrv 
4>v>7:  es  to  be  regarded"  as  n  developing  count  ry.  a  phrase  for  which  there  are  no 
iimre  el^er-tlvo  criteria  than  there  are  for  the  definition  of  "cleveb>pin«  countries'* 
diseased  above.  Thus,  any  eountry  initially  taking  the  benefit  of  the  compulsory 
Iberia's  may  well  continue  to  trrant  sm  h  licenses  after  having  achieved  a  stage  of 
development  snllfHenf  to  enable  it  to  deal  with  tbo  i»roperty  of  others  on  a  level 
expected  of  other  I  'ouvfmtbai  cotitil  rles. 

f\  Thr  "fMurtftiomtV  l.lmihitiuh 

The  eonipulsory  license  provisions  Available  to  developing  eonnirlcs  under  tbo 
Paris  revisions  are,  as  bas  been  rojxwfcdly  jKu'nfed  ottt  by  proponents  of  ratifica- 
tion, circiunscrlbcd  by  reference  to  "educational"  limitations  on  the  scope  of  the 
license.  Thus,  compulsory  translation  licenses  may  only  be  granted  for  the  pur- 
pose*  of  "teaching,  scholarship  or  rosenrch",  while  compulsory  reproduction 
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Recuses  uiud  tran»hilhiu  Recuses  for  non-broadcast  use  of  audio- visual  texi  \  are 
limited  to  ii.sc  in  connection  with  ";-y;drmatic  instructional  activities",  In  sninc 
cases,  such  Ihnitatb'iis  serve  also  to  describe  the  class  of  works  sulijcct  to  com- 
pulsory licensing — thus,  only  audiovisual  works  • 'prepared  ami  published  fur  the 
sole  |»ur|KiM>  of  being  Used  in  connection  with  systematic  Instructional  a< tlvlllcs" 
are  subject  to  such  licenses,  tn  a  similar  vein,  both  broadcasts  utilizing  coinpul- 
sory  licensed  translations  ntnl  the  i>onnlttcd  i»\ t»< n  l  of  such  translations  uuuWcer* 
tain  conditions  ate  to  bo  devoid  of  commercial  purpose, 

Por  authors  and  publishers  of  educational  materials,  since  it  is  addressed  to 
eliminate  their  entire  market,  such  limitations  obviously  provide  no  comfort,  and 
their  significance  Is  a  negative  one  They  only  serve  to  underscore  a  basic  point 
of  these  comments- -that  a  particular  segment  of  American  enterprise  Is  Mug 
asked  tmpilrcd  might  be  a  better  word)  to  devote  the  product  of  its  private  ini- 
tiative ttf  the  subsidization  of  the  development  of  foreign  countries  In  a  manner 
thoroughly  inconsistent  with  our  traditional  concepts  of  property  and  of  indi- 
vidual vs.  go\ ornincntal  rcs|>onslblltiy\ 

-  Assuming  that  some  American  nulluus  and  publishers  do  tim]  lulthd  comfort 
in  the  educational  limitations  on  compulsory  licensing  under  the  rails  text, 
citherns  a  device  for  iuexulating  them  from  the  effect  of  such  licensing  or  as  n 
theoretically  satisfactory  Justification  for  the  need  for  such  reservation,  they 
would  do  well  to  consider  how  little  act  mil  limitation  these  standards  impose.  Tin* 
Report  of  the  ticneral  Rapporteur  fur  the  Paris  U.t\(\  Conference  notes  the 
"understanding"  that  "scholarship"  encompasses  not  only  Instruction  at  yrude 
and  high  schools,  colleges  ami  universities,  but  also  a  "wide  range  of  organized 
educational  act Ivitlcs  intended  for  partlci]>atlou  at  any  age  level  and  devoted  to 
I  lie  study  of  any  subject"'  and  that  "systematic  instructional  net  Svi  lies"  include 
"not  only  activities  connected  with  the  formal  and  Informal  curriculum  of  an 
educational  institution,  but  also  systematic  ont-of-sehool  education."  The  Report 
also  notes  that  the  possibility  of  the  general  public  sale  of  copies  produced  under 
compulsory  licensing  was  "envisaged"  at  the  Conference.  The  only  palliative 
offered  for  this  jtosstbliity  t*  that  the  licensing  authority  of  the  State  would  be 
"under  a  duty  to  determine  that  the  License  would  f ul 111  the  need  of  specified 
'systematic  Instructional  activities'  [and  I  he  license]  would  necessarily  he  re- 
fused if  such  activities  were  in  fact  Incidental  to  the  actual  purpose  of  the  repro- 
duction.'4 Observers  at  the  Tails  Conference  were  left  with  but  little  doubt  I  hat, 
as  we  have  Indicated  above,  the  countries  seeking  the  benefit  of  these  reservation* 
have  a  rather  Nuhl  and  wide-ranging  conception  of  "scholarship",  "education", 
and  the  ol  her  "limitative"  criteria. 

/>,  Ke  product  ion  under  Compulsory  License*  outride  the  Developing  Countries 
The  Paris  revisions  provide  that  compulsory  licenses  are  "valid  only  for  publi- 
cation" in  the  territory  of  (he  licensing  State,  but  the  discussion  at  the  Paris 
conference  made  abundantly  clear,  as  continued  by  governing  interpretations  in 
the  Report  of  the  (hnernl  Rapporteurs,  that  works  may  lie  printed  outside  a 
developing  country  pursuant  to  Its  compulsory  license,  and  joint  translation 
facilities  may  bo  employed  by  several  countries  under  their  compulsory  licenses, 
This  Interpretation  Imposes  only  the  following  restrictions  of  substance  on  for- 
eign reproduction  of  compulsory  licensed  works: 

1.  The  reproduction  facilities  in  the  developing  country  are  "incapable  for 
economic  or  practical  reasons"  of  reproducing  the  copies  <a  standard  to  be  inter- 
preted by  the  developing  country  itself)  ; 

2.  The  country  of  reproduction  is  a  Rerne  ol  1\(M\  moodier; 

3.  All  copies  reproduced  abroad  are  deli  vend  to  the  licensee  in  bulk  for 
distribution  only  in  the  developing  country  ; 

I.  The  reproduction  facility  Is  not  "specially  created"  for  reproduction  under 
compulsory  licenses.  The  interpretation  also  provides  that  compulsory  licensees 
may  employ  translators  and  editorial  personnel  in  other  countries,  and  that 
several  compulsory  licensees  front  different  countries  may  use  the  same  transla- 
tion :  and 

5.  The  reproducing  facility  guarantees  that  the  work  of  reproduction  Is  law- 
ful in  its  own  count  ry. 

To  Illustrate  the  result— half  a  dozen  or  more  developing  countries  may  utilize 
the  same  editorial,  translation  and  printing  facilities,  located  in  any  Rerne  or 
U.C.C.  country,  to  translate  sitid/or  reproduce  a  work  to  be  used  pursuant  to  the 
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compulsory  license  provisions  of  ouch  country.  These  Joint  printing  mcilitics 
need  not  oven  be  hi  u  developing  country.  Given  the  additional  right  of  a  joint 
translation,  flila  in  fuel  results  In  n  publishing  enterprise  servicing  ft  group  of 
developing  countries. 

There  Is  furthermore  no  requirement  that  these  foreign  translation,  «M.11tnHnii 
and  printing  operations  uiusi  not  he  conducted  for  profit*  In  other  words  these 
may  w*  II  he  profit  making  publishing  enterprises.  The  compulsory  licenses  will 
save  them  most  of  the  Initial  costs  and  royalty  expenses,  which  are  among  the 
heaviest  expenses  of  any  publishing  enterprise.  The  net  result  will  ho  to  sanction 
prohnnaking  pubii>hiim  uptiVuUms  which  will  preempt  markets  from  Hm 
authors  and  publishers  for  copyrighted  materials. 

Tim  foregoing  is  a  brief  summary  of  the  provisions  of  most  interest  to  ediion« 
thmal  authors  ami  publishers.  Attac  hod  ns  Annex  A  Is  a  chart  that  .summarises 
hi  pnralhl  i-oJumus  the  major  substantive  provisions  dealing  with  translation, 
.reproduction  and  other  rights  under  the  existing  Nerue  Convention  and  the 
Stockholm  Protocol  and  the  Paris  revision  of  that  Convention. 
^  Sim e  the  concessions  to  developing  countries  under  the  Paris  revisions  of  the 
Universal  and  Heme  Conventions  are  substantially  the  same,  a  general  summary 
of  the  concession*  made  by  the  Parts  revision  of  the  Universal  Convention  is 
rolleeted  in  the  columnar  presentation  of  the-  Paris  revisions  to  the  Heme  Con- 
ventions. Such  significant  differences  ns  exist  are  set  forth  in  footnotes  to  the 
crmrr. 

The  view  has  been  expressed  that  the  Paris  revision  of  the  Heme  Conven- 
tion is  a  substantial  hntiroveuient  over  the  Stockholm  Protocol  lo  that  Conven- 
tion. The  Stockholm  Protocol,  which  only  live  years  ago  created  such  a  furor, 
has  not  hern  adopted  hy  the  developed  countries,  because  of  Its  broad  preemption 
of  the  lights  of  authors  and  publishers.  For  authors  and  publishers  of  educa- 
tional materials,  however,  broad  or  narrow  that  category  may  tie,  examination 
of  (he  chart  attached  an  Annex  A  will  show  that  the  Paris  revision  can  hardly 
bo  deemed  a  meaningful  improvement  for  them  over  the  Stockholm  Protocol.  The 
changes  in  the  compulsory  licence  scheme  have  been  largely  procedural,  and 
promise  no  substantive  relief  of  any  Importance,  Itegardless  of  the  more  eir* 
cultruw  formalities,  required,  the  result  for  educational  authors  an'  jtihHshers 
would  Ik;  the  same— expropriation. 

2.  TUB  PROPRIETY  OF  A^D  PRKCF.DENT  FOR  GOVERN MENTAL  COMPENSATION  IF  THE 
PAH13  REVISION  IS  RATIFIED 

Vor  the  reasons  above,  we  urge  that  the  Paris  Revision  of  the  Universal  Copy- 
right Convention  should  not  be  rat  hied.  However,  If  the  Senate  deems  that  the 
underlying  national  interests  of  the  United  States  require  such  ratification,  not- 
withstanding the  injury  to  some  of  its  citizens,  we  suggest  that  provision  be 
made  for  governmental  compensation  to  those  authors  and  publishers  whoso  In- 
terests would  bo  sacrificed. 

United  States  economic  assistance  to  developing  countries  has  always  hereto- 
fore been  n  governmental  responsibility,  discharged  by  money  payments  or  loans 
to  developing  countries  or  by  governmental  purchases  of  needed  materials  which 
were  then  supplied  directly  to  the  foreign  countries.  If  In  this  case  the  United 
States  Government  feels  it  cannot  take  that  course  with  respect  to  intellectual 
property,  and  that  economic  assistance  with  respect  to  such  property  must  become 
an  individual  responsibility  of  a  class  t>f  American  citizens,  then  governmental 
-action  to  compensate  American  authors  and  publishers  for  this  burden  is  ap- 
pmnriMfo.  The  Senate,  and  the  United  states  Government  In  general,  has  a  his- 
tory of  carefully  guarding  the  rights  of  United  States  citizens  where  the  national 
interest  require*  that  some  private  interests  of  some  citizens  bo  sacrificed  In  order 
to  make  concessions  to  foreign  countries.  The  outstanding  example  is  the  adjust- 
ment assistance  provisions  of  the  Trade  Expansion  Act  of  1002, 

The  Trade  Kxpansion  Art  liberalized  United  States  tariff  provisions  so  as  to 
make  possible  what  later  became  known  as  the  Kennedy  Hound  of  tariff  reduc- 
tions. When  the  Act  was  proposed  and  enacted,  it  was  recognized  by  all  con- 
cerned that  some  firms  and  workers  would  be  seriously  injured  by  the  increase 
in  imports  which  the  contemplated  tariff  reductions  would  allow*.  Accordingly, 
the  Act  included  provisions  under  which  Injured  firms  could  receive  assistance 
consisting  of  technical  assistance,  government  loan  guarantees,  and  tax  assist- 
ance, and  affected  workers  could  receive  assistance  consisting  of  a  form  of  un- 
employment compensation,  training  for  other  jobs,  and  relocation  allowances. 
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These  forms  of  usslatimec  arc \mh\  by  the  Federal  liovernmont  and  at  levels  which 
lire  uniform  throughout  Use  nation. 

The  legislative  history  of  the  Act  makes  clear  that  these  provisions  embody  a 
broad  geucrat  principle,  The  lutilul  form  of  the  Ai  t  was  drafted  by  the  Kennedy 
Administration  and  Introduced  In  the  House  as  11. H.  0000  of  the  87th  Congress. 
T)je  Presidents  message,  dated  January  IWJ>  accompanying  the  hill  stated 
in  putt ; 

••When  considerations  of  national  policy  make  it  desirable  to  avoid  higher 
tariffs,  those  injured  by  that  competition  shonlil  not  he  required  to  hear  the  full 
brunt  of  the  Impact,  Uather,  the  burden  ol'  ceo  no  ink*  adjustment  should  be  borne 
in  pa  i  t  by  the  Federal  Uovermneiit. 

"Just  as  the  Federal  Government  bus  assisted  In  i>ersonat  readjustments  made 
necessary  hy  military  service,  just  as  the  Federal  Government  met  its  obligation 
to  assist  Industry  in  adjusting  to  war  production  and  again  to  return  to  peace- 
time production,  so  there  is  an  obligation  to  render  assistance  to  those  who  suffer 
as  a  result  of  national  trade  policy/1 

(II.  Doc.  #3U,  ,S7th  Cong,  LM  Sons.,  reprinted  In  It  H,  Ways  and  Means  Comm., 
00th  Cong.,  1st  Sess.,  "Legislative  History  of  11. Ii.  11970,  87th  Cong.,  Trudo 
Kxpanstou  Act  of  lOttT  {VMM),  at  pp.  tHMU  (hereinafter  cited  as  "Leg.  lltst,")) 

.Secretary  of  Commerce  Luther  Hodges  made  the  principal  presentation  before 
the  House  Mays  and  Means  Committee,  Discussing  relief  for  firms  and  workers 
injured  by  Increased  import*,  he  said  : 

"The  Federal  Government  has  a  social  responsibility  to  such  firms  and 
workers.  For  their  hardship  can  be  directly  traced  to  a  specitie  action  under- 
rakeii  by  tnc  Government  for  the  good  of  all— the  lowering  of  trade  restrictions 
In  order  to  open  up  new  markets  for  our  goods  abroad.' As  the  President  has  said, 
no  industry  or  work  force  should  be  made  u  sacrificial  victim  for  the  benefit  of 
the  national  wet  rare.  Xo  small  group  of  Jirms  mid  workers  should  be  made  to 
bear  the  full  burden  of  the  costs  (if  a  urogram  whose  great  bene  tits  enrich 
the  Nation  as  a  whole."  (lilt.  Ways  and  Means  Committee,  &7th  Cong.  2d  Hess, 
Hearings  on  II. H.  9000,  p.  DO;  Leg.  Hist,  p,  172) 

The  Way*  ami  .Menus  Committee  revised  the  administration's  bill  and  re- 
ported out  the  revision  as  II  U.  11970.  In  its  report,  the  Committee  justified  the 
adjust  meat  assistance  provisions  in  ihe  following  language  : 

"The  furnishing  of  this  assistance  is  fully  consistent  with  oor  traditional  prac- 
tice of  protecting  American  commerce  and  labor  from  serious  Injury  resulting 
front  imports.  It  will  enable  those  firms  and  workers  Injured  by  Increased  Im- 
ports to  receive  prompt  help  that  is  suited  to  their  individual  needs."  (H.  Rent, 
No.  181$,  S7th  Cong.,  2d  Sess,,  pp,  13-14;  Keg.  Hist.,  pp.  1077-7S) 

Representative  Hale  Hoggs  was  the  m>or  manager  of  the  hilt  Jn  the  House 
in  Ids  speech  introducing  the  hill,  he  supported  the  adjustment  assistance  pro- 
vision as  follows : 

"(Tit  is  based  on  a  very  sound  fundamental  principle:  That  In  the  pursuit  of 
a  national  objective,  we  shall  give  assistance  to  the  businessman  who  Is  hurt 
ami  give  assistance  to  the  workingman  who  is  hurt.  There  Js  nothing  new  or 
radical  about  this.  When  we  cad  a  lad  and  say  :  You  must  go  to  serve  your  conn- 
try  in  the  Army  or  (he  Xuv.v  or  the  Air  Force,  we  also  say  to  him  :  Son.  when  yon 
come  back  homo,  your  job  will  be  waiting  for  you.  We  a*sute  him  of  Ut-oipio^. 
meat  rights.  Tf  he  Is  hurt,  we  put  Mm  1  ? i  a  veterans'  hospital, 

'  Throughout  the  entire  history  of  the  Failed  states,  we  have  consist enf I r  rec- 
ognized the  fact  that  in  the*  pursuit  of  an  overall  national  policy,  we  have  made 
adju>fmenls  for  those  who  are  injured  fherobv—  whether  it  be  injury  to  firms 
or  to  workers.  That  is  ail  this  bill  does-- nothing  else,  In  most  instances,  it  will 
use  existing  machinery  which  has  already  been  established  bv  law,"  (Coin?  ltee 
GA»7/>t>.  pp.  ll.OMj-87  ;  r.eg.  IIM.  p.  11*0  *  ** 

Representative  Keo«h,  number  member  of  the  Ways  and  Moans  Committee, 
subsequently  remarked  a  hoof  these  provisions  ; 

''Having  set  up  the  fences  which  we  now' propose  to  lower  or  remove,  we  have 
the  obligation— in  equity  and  good  conscience— to  assist  these  n fleeted  firms  and 
workers  in  meeting  the  new  situation  which  the  Government  will  permit  to  come 
about/'  {Cong.  Ree.  n/27/02.  p.  11,111,  Leg.  Hist.  p.  1233) 

Hot))  in  the  House  and  in  the  Senate,  objections  wore  raised  to  thoparrnent  nf 
a  uniform  amount  to  workers,  rather  than  the  amounts  paynhl"  under  state  un- 
employment compensation  systems,  which  in  most  cases  were  much  less,  In  the 
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House,  Hepresentnllvr  ('onto  of  Massachusetts  argued  (hat  (his  was  dtserlmltia« 
lory  and  c*fS\'Ctmtl  as  a  |<nrt UmiIsi r  example  unemployment  in  hU  home  district 
caused  by  cancellation  of  a  government  emu riH*t»  Representative  Mills.  then  as 
now  Chairman  of  th£  Ways  and  Means  Connnittrc,  answered  that  in  route's  ex- 
ample the  government  was  arl Iti.ir  like  any  other  contractor,  ami  eoutlnued : 

•'Assistance  in  the  ease  of  removal  of  tariffs  ean  he  just  Med,  because  this  con* 
ditlon  arises  through  ihivornmeat  sovereign  action,  taken  ia  the  public  Interest, 
to  lower  latin's  and  thereby  take  a  Job  away  from  this  man.  The  sovciviijn  has 
<ren  lii  to  remove  a  taihT  whleh  it  placed  on  aji  art  hie  to  protect  the  Jul*.  In 
all  equity  and  Komi  conscience  il  iau>t  take  steps  to  tuake  the  nltectcd  worker's 
adjustment  to  the  new  competitive  emu II Unas  created  h.v  lis  own  acts  as  easy 
ns  possible  under  the  dreams  tames."  (Cong.  Hec.  0727/72,  p.  11,117;  Leg,  Hist. 

In  the  Senate,  two  amendments  were  ottered  with  respect  to  the  adjustment 
assistance  provisions,  'The  lirst  sought  lo  eliminate  the  provisions  entirely.  The 
asserted  grounds  were  I  hat  tin1  provisions  discriminated  against  those  unem- 
ployed for  other  reasons,  that  souie  of  lliose  others  might  have  lnvonie  unem- 
ployed because  (hey  hail  heeu  providing  goods  and  services  to  the  industries 
forced  out  of  business  by  Imports  and  that  there  was  no  essential  difference 
hot  ween  unemployment  mused  hy  imports  and  unemployment  due  to  changes 
in  government  purchasing,  Htcmnrks  of  Senator  Curtis,  Cong,  Hee.  0/17/72. 
p.  Is.^hSS:  Leg.  lttst.  pp.  lTitj-mi  (Of  course,  the  motive  for  the  amendment 
was  to  eliminate  lahor  support  of  the  AH  as  a  whole  and  there! iy  defeat  the  Avt.j 

Senator  Williams  of  New  Jersey  opposed  tin*  amendment  and  defended  tho 
provisions  in  the  l  ill  as  follows : 

"I  strongly  snppovt  the  President's  trade  program,  1  think  It  Is  vital  to  our 
Nation's  continued  growth  and  prosperity.  Hill  I  see  no  reason  why  the  few 
communities,  industries  or  workers  who  may  possihly  suffer  some  adverse  rtfeet 
front  the  reduction  of  trade  barriers  must  hear  the  entire  harden.  If  the  Interest* 
of  the  Nation  and  the  Interests  nf  our  national  trade  policy  cause  some  injury, 
the  Nation,  and  therefore  the  Federal  (Soveuimcnt  have  a  clear  and  unmistakable 
obligation  to  alleviate  that  injury  and  facilitate  adjustment  to  new  economic 
activities."  I  Cong.  Hee.  0/17/72,  p.  tN.HOl  :  Leg.  Hist.  p.  1701?) 

Tlie  first  amendment  was  defeated,  o,S-2tt. 

The  second  amendment  was  offered  hy  Senator  ltyrd  of  Virginia.  It  would 
have  set  tlie  level  of  payments  at  the  rate  prevailing  under  state  unemployment 
ronii»cnsailon  programs,  ralhor  than  at  the  uniform  national  level  set  hy  the  Mil. 
The  arguments  in  support  of  the  amendment  were  simitar  to  those  for  the 
previous  amendment.  In  opposition  to  the  amendment  and  In  support  of  the* 
pending  Mil  Were  the  following  remarks: 

Senator  Smathmis.  '*L  too,  believe  in  States  rights.  T  believe  that  If  an  Injury 
done  to  a  worker  results  from  action  taken  hy  a  State,  the  State,  rather  than 
the  Federal  < loverninout.  should  provide  the  proper  compensation, 

lint  when  tin's  hid  govs  into  eftoct,  the  injury  will  result  from  Federal  action, 
from  the  action  of  the  Federal  (Jovernnient  Jn  removing  the  tariff,  thereby 
allowing  the  entrance  of  imports  which  will  result  in  damage  to  an  Industry 
and  in  the  lo<s  of  the  jobs  of  the  workers  in  that  industry.  In  view  of  the  fact 
that  the  net  Ion  would  be  Federal  action,  those  of  us  on  the  coinmiUoc  look  the 
portion  t!e<t  the  Federal  fJovoruniont  should  have  the  responsibility  for  making 
the  compensation  payments  diu»  to  the  worker  because  he  lost  his  job  as  a  result 
of  action  taken  hy  the  Federal  <»overnmout. 

I  believe  that  in  this  instance  the  Federal  Ctovcrmuonf.  acting  hi  what  I  regard 
as  the  ovemll  Interest  of  the  Nation— and  T  recognize  that  some  workers  will  be 
injured  thereby,  hut  there  will  f>e  overall  benefit  fo  American  industry  and  to  the 
general  economy— has  the  responsibility,  under  the  original  concept,  to  provide 
funds  for  proper  and  necessary  compensation."  (Cong.  Hee.  0/17/72,  p.  lS,noj; 
Leg.  Hist.  p.  1712) 

Senator  Lonc,  :  "Mr.  President,  it  is  a  fair  proposal  that  Federal  standards  be 
used  f f i  flying  for  Federal  injury,  we  (rfovido  private  relief  hills  to  cotnjvnsatc 
Federal  injury  all  the  time.  If  one  examines  the  calendar,  he  will  find  more 


prl\alo  relief  bills  than  any  other  Mini.  *i  his  is  a  relief  bill  for  those  tho  Federal 
tiovemuient  chooses  to  injure  in  the  j»n rstui iiro  of  u  program  in  the  overall 
national  Interest.  On  tlio  whole,  we  anticipate  an  increase  in  national  Income 
as  a  result  of  tho  bill,  Wo  anticipate  tin  increase  ia  employment  overall:  Wo  do 
not  want  to  do  (lint  at  tin?  expense  of  u  few  and  tho  suffering  of  an  unfairness 
to  a  few  Americans  who  will  bo  injured/'  (Cong.  Uco.  U/17/T2,  p.  1N,UU5;  I«eg. 
Hist,  p.  17  M) 

Senator  MANsnnn:  "Those  Import  affected  workers  would  not  lie  casualties 
of  supply  and  demand  or  any  ether  Impersonal  economic  force,  lnsto.nl,  their 
unemployment  would  be  directly  altrlbutablo  to  a  decision  of  the  Federal  ihw* 
eminent  taken  in  the  national  interest,  Certainly,  the  IYdcral  Government 
would  owe  a  special  obligation  lo  those  Injured  by  such  actions.'1 

The  amendment  was  defeated,  ril-ttl.  The  principle  was  (hereby  affirmed  that 
If  I  he  Federal  Oovornmcnt  causes  Injury  to  some  industry  In  order  to  achieve 
some  broad  goal  ef  foreign  policy,  it  sbouhl  compensate  those  who  have  been 
injured,  at  least  !ri  part. 

Accord  ingly,  it  Is  urged  I  hat  the  precedent  of  the  Tin  tie  Uxpnuslou  Act  he 
followed  and  that  an  appropriate  enactment  be  promulgated  to  vhiale  the 
economic  damage  upon  authors  and  publishers  If  Congress  should  determine 
that  it  is  in  the  national  l>est  interest  to  ratify  the  Paris  text  of  the  Universal 
Cnpyrlghc  Convention.  If,  as  supporters  of  the  Paris  revisions  have  asserted,  the 
compulsory  licensing  provisions  will  be  little  used  by  the  developing 
countries,  then  the  Senate  will  have  ntiirmod,  at  *  little  cost,  the 
sound  principle  that  a  small  class  of  citizens  is  not  to  he  required 
to  bear  the  burden  of  furthering  the  national  interests  without  compen- 
sation. If,  as  we  tear,  compulsory  licensing  will  become  widespread  among 
developing  countries,  then  the  injury  to  authors  and  publishers  will  be 
substantia!  in  terms  of  the  normal  dimensions  of  Hie  publishing  Industry,  and 
there  will  he  a  serious  need  for  compensation.  Measured  against  the  sums'whlch 
the  Congress  usually  appropriates  in  connection  with  foreign  aid,  however, 
the  amount  of  compensation  would  in  any  event  l>e  negligible, 

We  suggest  that  provisions  for  such  compensation  would  be  simpler  than 
those  of  the  Trade  Kxpanslon  Act  because : 

1.  The  Paris  texts  of  both  the  U.O.C.  and  the  Berne  Union  include  procedures 
for  notifications  to  the  copyright  owners  or  proprietors  when  a  developing 
country  grants  a  compulsory  license  on  copyrights  owned  by  United  States 
citizens  (as  well  as  all  other  countries). 

2.  Under  the  Adjustment  Assistance  program  of  the  Trade  Kxpanslon  Act, 
one  recurring  problem  which  requires  extensive  investigations  by  the  Tariff 
l>uumlssion  is*  to  determine  whether  Injuries  to  particular  American  industries 
an*  caused  by  current  tariff  reductions  or  other  factors,  such  a?  general  busi- 
ness conditions,  increasing  American  costs,  prior  tariff  reductions,  etc.  Such 
problems,  are  entirely  absent  here,  where  the  loss  of  income  to  authors  and 
publishers  Is  demonstrated  from  the  use  of  their  literary  property  by  a  develop- 
ing country  (with  little  compensation  or  none)  under  compulsory  licenses. 

The  uses  made  of  educational  materials  in  the  developing  countries  can  be 
measured.  Royalties  under  compulsory  licenses,  regardless  of  their  rates,  will 
normally  be  measured  by  sueh  uses,  I.e.,  number  of  books,  records,  tapes,  etc. 
sold,  and  such  numbers  should  in  the  ordinary  course  bo  reported  together  with 
the  royalty  payments,  or  be  obtained  by  inquiry  from  the  licensees. 

4.  Tho  measure  of  compensation  that  could  he  set  forth  in  the  statute  would 
Ik*  a  predetermined  percentage  of  those  royalties  which  publishers  and  authors 
charge  In  the  normal  course  of  export  licenses. 

Accordingly  it  Is  urged  that  the  Paris  Revision  of  the  Universal  Copyright 
Convention  not  l>o  ratified.  However,  in  the  event  that  despite  the  unwarranted 
and  unfair  distinction  made  between  tangible  property  nud  Intellectual  property 
Congress  decides  that  it  is  in  the  national  interest  "to  ratify  the  treaty.  I  hen 
it  is  urired  thnt  an  enactment  paralleling  the  Adjnsinont  Assistance  provisions 
of  the  Trade  Kxpansion  Act  bo  passed  to  preserve  tho  rights  of  authors  and 
publishers  in  conformity  with  the  traditions  of  the  United  States. 


Ti.  Ii.  Linden*. 
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cow.tosos  or  cov:rs$tONS  to  oevclopiho  countries  unocr  the  misting  bir^c  conventions, 

\Hi  STOCKHOLM  PROTOCOL  AND  THC  PARtS  RtViSiON* 

ANNtX  A 

CHART  I.  -  TRANSLATION  RIGHTS 

i' the  L  I  t iVaUrsiiTa  n vy  .jf  the '  Pans  R>v  son"  ralates  to  the  Paris  Revision  t>(  IK?  Barne  Convention.  Substantial 
d<ttorea>-$bet,v}>»  1  ih'S  R.*visr>n  a  i  I  V\4  Paris  R-?/i3ior»o(  tha  U-»iv jisaf  Copyright  Co.n'eatijn  are  indicated  by  asterisHs 
a>j  mpIiiuM  by  N>t*s  '  mp-iisiiM  at  the  cjKt'JSfjn  of  De  Ubl^s.  Wia?re  no  "Jt*  :s  indicated,  tha  summary  cf  the 
Pum  ^»,tj  .j,i  serves  as  a  sunirriar /  0!  tha  concessions  made  to  developing  countries  in  the  Universal  Copyright  Con- 

vei>Li:m) 


lusV'g  C-vwe  ilia:*i 
(Kom  o.  I'j2i  ait  Brussels, 


Stockholm  protocol  (196?) 


Berne  Par's  Revision  (1971) 


NO  CONCESSIONS 

IV*  {V*  Convention  recog- 
n  bin  id  (-n)  trans)  'iiOii 
tia/Hv  t'?  trit f v  HMV,  r«« 
c.«r*e  iht  Mi.'it  to  . i il 0 w  trJns- 
tUnn  f.<  Al-iIiS  rmu  its  na- 
tional   I  t't^j  j^'is  -Aiihjtci 

yi)jr>t  n/ -'ton  or  comp^i^a- 
lion  it.  .*Ver  ten  vears  1ror*i 
f!i',t  putfic-dioa  o?  the  or  1  ii - 
liat  «Vor^  ,*n  «*uthoiiftfJ 
tun*a\»Un  v;ct)  t.angudge 
has  net  Ken  published  in  a 
Union  cou')!r>.  Other  Con- 
vention c^unt'ie-.  man  not 
retaliate  a^3iri;-t  Adrfcs  ema- 
nating fr<>m  >,  cOi;i?fr y  mUmg 
this  rttc>-..>t:tfl  JAit.  2S(i)j 

f+o  covpuisORy 


A  rSurdo;  mrf  country  raiity  reser^  the 
right  lo  3))oa  translation  cd  Villains  Without 
authorization  or  compen'.  jtiim  if.  af  et  ten 
from  fust  pubhcation  of  I  fie  ori/mal 
Work,  an  authored  tian.lation  his  not 
been  putliifwd  jr.  a  Union  ctfw»lry  in  the 
language  Tor  Muh  prelection  is  c'a.ined. 
PevetojHd  countries  may  not  retaliate 
a^ai^st  Waiks  eti  mating  from  a  developing 
country  cr  at.i  12  this  reservation.  (Protocol, 
Art,  !(&>')>  f  (A  develops)  cwnliy  making 
such  ]  rosei  ntion  Wer  Stockholm  is  sub- 
ject tu  retaliation  Uextt  Aft.  30(2Kb)] ) 


A  compulsory  f lansl  dion  I  cense  may  be 
g  anted  w.'hout  restriction  as  tu  purpose, 


S?me  as  Stockholm  Protocol  *ith  re^ecr 
to  translation  into  language*  "jn  general 
use"  in  the  devehpmg  country.  lAppenctii. 
Arts.  V(tXa).  t(6Xf?>;  Text,  Art,  30^).[ 
(See  note  J.) 


In  addition  to  allowing  free  translation 
ten  >car*  after  f  r>(  publication,  a  develop- 
jn?  country  ma/  subject  trie  itght  of  tfansla- 
tun  to  compuliOiy  licensing.  [Protocol,  Art. 
KbXOCn)] 

The  system  of  cornpulfOfy  licensing  aN 
Ioaj  the  "competent  .aiji^ority"  (not  de- 
\vw\)  of  a  devstapinSt  country  to  authonre 
the  tianstation  ot  Woiks,  an-!  the  nublica- 
♦iofl  of  the  translation,  without  (he  authority 
0*  ti«3ov<i«2r  o!  ttaaslatioa  rights,  on  certain 
Umi  a.*}d  cOT^itonv  Protocol,  A:t,  Kb) 


Atl  t)ock<v,  aurt^'Visu^  Works.  an(j  other 
WufKS  are  sutiject  to  compulsory  trans- 
htt'i-i  license.  [Protocol  Ait. Kb):  Tent, 
Aft.  (I.f  No  ^;»ec'al  provis on  ;s  ma^te  ccn» 
car'ij;!<?  apptx  t|/on  o<  the  con'Miiry 
ticense  ta  the  textual  porhoi<s  ot  auu^o- 
v^sint  Works. 


As  an  alternative  to  alfOAing  free  transla- 
tion  tan  y*JfJ  after  first  ei/blicotfon,  a 
developing  Countiy  may  subject  the  ri&ht  of 


translation  to  compulsory  licensing  (Appen* 
dix,  Aft,  II,  V(lKc).  V(2),  1(01."  (See 
r>ote  I ) 


The  system  0^  corr.ptlsofy  licensing  al)o*vi 
the  "competent  authority"  fnol  delnied)  to 
ajthnrire  the  translation  of  Works,  and  the 
publication  of  the  translation  in  printed  or 
anafagou?  form  -  of  repro  iuct^n,  without  the 
autho'ity  of  the  owner  ol  translation  lights, 
on  certain  terms  nwi  conditions.  (AppendiK, 
Art,  11(0,  IK2XA)!-  tu  the  case  of  certain 
auJio-visuat  Works,  the  license  extends  to 
publication  of  t^e  translatioi  in  audio- 
vi>uji  tnrm,  lAppenJu  A't.  Ut(7):6)) 

Alt  Woiks  "pLWishecl  m  pMnted  or 
analogous  foims  of  reprocdction"  are 
subject  to  compulscriK  translation  ticens'mg, 
(Afper-dij,  Art. 

I  he  textual  portions  of  audio-visual 
Woiks  which  v.eie  upiepared  ami  puilished 
lor  the  sole  purpose  of  being  used  in  coi> 
rtcciK/'i  vvith  systematic  i^lruct'Oral  ac- 
1 1  vices'1  are  subjett  to  a  computsoiy  trans- 
lat<on  license.  (Appenduc,  Art.  Hv9)(c>, 
IM(7)(b)|  (The  rules  governing  translation 
of  the  textual  poitions  of  audiovisual  Works 
dd'fer  t(Qm  those  governing  printed  WorVs. 
in  the  former  c?se,  the  rules  follow  those 
pertaining  to  the  coT.p^tsotv  reproduction 
license  under  the  Pails  Revision.) 

Pi i nted  *Vjrk»:  A  cwnpulsory  lic^i^se  tor 
Jja ^si-^im  uf  ktft'.!  A'ciks  pi*y  be  gi  ^r.t»»d 
only  for  the  purpose  ot  "teaching,  scholar* 
ship  or  r*$«;iKh."  (Appendix,  AM.  11(5) ) 

A  uioaic^sttr.g  i.u-.t  iidi^  head3ua« 
U-r?  I  i  t  a  devel^'i  >g  c«mAtt  nsy  <ecure  a 
fK-p\i\'-vf  'ic?nse  to  translr.le  a  printed 
Wfji'f,  1!  \no  ti  aaMn^r\  is  nniy  tsse  in 
broifc'iis  0\n  '.1  rocsrded)  ta  r'  Cipients 
'.'<i'hin  t'n  d.-'wlopinji  c-unfiy,  ^hich  bread' 
cd  ar»  ir«(-'nrf.>iJ '>^fiiiiv]ty  for  "teaching 
or  !h«  diss»iiiii nation  nf  tht>rpS'jlts  r>f  special- 
ized t«vhMC*l  or  scieritik  r?s»iirch  to  experts 
\r\  a  puttcu'a  ^rofc-ssian'';  mid  if  ''at!  uses 
mad-1  rj  the  tranilatic/n  wi'hout  any  com* 
m^rca)  purpose/1  [Appendix,  Art.  U(9> 
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COMPARISON  Of  CONCESSIONS  10  DEVELOPING  COUNTRIES  UNDER  THE  EXISTING  BERNE  CONVENTIONS, 
THE  STOCKHOLM  PROTOCOL  AND  THE  PARIS  REVISION'— Continued 

CHART  I  —TRANSLATION  RIGHTS— Continued 


f  Kislmg  Berne  Conventions 
(Hon i*.  1923  and  Brussels, 


Stockholm  protocol  (1967) 


Berne  Paris  Revision  (1971) 


The  compulsory  translation  license  may 
only  be  granted  lor  translation  into  a  "r>a« 
Uonal,  official,  or  regional  language1'  of 
Ihe  licensing  State,  [Protocol,  Art.  1<W- 

The  compulsory  translation  license 
becomes  available  three  years  alt>;  ftrst 
publication  of  the  original  work  if  a  trans* 
iaticn  thereof  has  not  then  be*n  published 
tn  the  licensing  State  into  a  national,  official 
or  regional  language  of  that  State,  of  if  Btl 
previous  editions  ol  a  translation  In  such 
language  in  that  Sl;>t«  are  then  outot  print. 
(The  license  will  be  available  tor  transla- 
tion into  any  of  the  national,  official  or 
regional  languages  into  which  the  original 
Work  hsi  not  been  published  or  in  which  a 
transition  is  Out  ot  print.)  (Protocol,  Art,  I 


(fh'j  cmpuhoiv  transition  license  ^tees 
not  e'lcompa^s  thtj  light  \o  record  or  bio.id- 
c»l  the  translation.  Hoover,  Convention 
recognition  of  the  broadening  litht 
member  countries  to  determine  Ino  condi- 
tions under  which  that  right  may  exist,  sub* 
ject  to  compensation  which  may  te  hxed  by 
the  competent  authority,  a, id  to  "determine 
the  regulations  for  ephemeral  recordings" 
made  by  bioadcust  organizations.  Text,  Art. 
ilbs.) 

A j^in-Vi5;ual  W^iks  (Prepared  and  Pub- 
lished Solely  For  Use  in  Connection  with 
Systematic  Instruction);  BroaJcasteis  may 
secure  a  compulsory  license  to  translate  the 
textual  portions  of  such  Works  for  the  same 
purposes  as  noted  in  connection  with  thtir 
translation  ol  printed  Works.  {Appendix, 
Art.  11(9X0 1  r  \ 

In  other  cases,  a  compulsory  license  for 
translation  ot  the  textual  portions  of  such 
Works  may  be  granted  only  for  "use  in  con* 
nection  with  systematic  instructional  activ 
ities"  [Append!*,  Air.  M(J)(b), 

the  compulsory  translation  license  m*y 
only  be  granted  for  translation  into  a  Ian* 
gua^e  "in  general  use"  in  the  licensing 
State.  (Appendix,  Art,  tltfXe).  HI(?Xb).| 

Printed  Works: 

The  compulsory  translation  license 
becomes  avadiM*  after  ,1  stated  number  of 
ye?rs  from  tost  publican  of  the  origin il 
Work  it  a  tiansMkn  thekcl  has  not  ihen 
been  p^*)lici2Cd  anywhere  in  the  language 
conceited,  or  if  oJ J  editions  ol  a  iM/isTaitofl 
into  such  hngiiage  are  out  of  print. 

In  the  case  ol  translations  into  a  language 
not  in  general  use  in  any  developed  Bame 
country  th<3  relevant  period  is  one  year, 
(Append!*,  Art.  II  (3Xa),  M(?Xa)J 

In  the  cis 3  ot  translations  into  a  language 
in  general  use  in  any  developed  B*fne 
country,  th<j  relevant  period  is  three  ysars. 
(Appendix,  Art.  11(2X3)1  (In  the  case  of 
tnnshlkms  into  hngingi-s  other  th^n 
English,  French  or  Sp'Misti,  a  lesser  period 
may  be  substitute  by  agreement  between 
the  developing  country  an<l  all  rtetchprd 
Berne  co'intrks  in  which  the  brgu^ge  is  in 
g  'nor  I  use,  Appendix,  Ait.  HOKb) ) 

Audio-Visual  Works  (Prepared  art  J  P<.b« 
Ihhed  Solely  For  Use  in  Connection  With 
Systematic  Instruction): 

The  compulsory  translation  license  be- 
comes avj'l  »t=le  to  broadcasters  at  the  same 
times  as  ravern  punted  Wurks.  [Append;*, 
A:t.  ll(9XcXi)| 

In  other  cases,  a  compulsory  license  for 
tiamhthn  ul  trie  textual  uo<tmrK  of  swh 
Work*  become;  avmhM-?  /in  cennecnimi  with 
a  compulsory  license  to  reproduce  the  Work) 
after  a  stated  numr.er  cf  years  t;om  trst 
publication  of  ihe  Work  if  copies  thereof 
have  not  t\e,>  been  'U^Utb'Aeri  In  the  hcf  ns* 
ing'SMe  "at  a  phce  reaJor.at.lv  related  to 
th^t  n  rrnslly  chata^!  in  [Ui^tl  country  Ut 
compilable  *?rk«i,'  or  no  coins  hi.e  b  'yn 
o  '  Ma  for  :i»  ',"0')th>  In  (bat  Sltts  at  "rt 
sorrily  related"  r  ices  [Appends,  Ait. 
MKTXt?),  l!t(2XiXb)  I 

The  Mevmt  p:tsc"i  is:  three  years  for 
Works  in  the  area  of  sconce,  mathematics 
and  tech  noisily;  c-fv(?n  yens  k>r  W.>»s  of 
fidiari.  poetry,  dram*  and  mu^c;  i  z  yevi 
i;>  oh  or  cases.  (Append  u.  Art.  lil^Xb), 
lll(J).] 
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CHART  II. -REPRODUCTION  RIGHTS 


Existing  Berne  Conventions 
(Rome,       and  Brussels, 
1948) 


Stockholm  protocol  (1967) 


Berne  Paris  Revision  (1971) 


An  applicant  l>r  3  compulsory  tM.isli- 
lion  license  must,  "in  accordance  witrt  the 
procedure"  ol  die  licensing  Stale,  e^bbtisn 
either. 

(1)  "That  he  has  requeued,  and  been 
denied,  aulfioii/alion"  by  the  owner  of  the 
translation  right  [Protocol,  Art.  KbX'Ol; 


Or- 

(2)  "That,  after  due  diligence  on  his  part, 
he  was  unable  to  find  the  owner  uf  the 
right."  [Protocol,  Art.  UbX^l  In  this  case : 
The  applicant  must  send  copies  of  his 
application  to  the  publisher  of  the  Work 
and  a  representative  of  the  country  of  the 
country  of  the  owner  [ftolocol,  Art.  t(b> 


latere  may  not  be  granted  until 
after  the  expiration  of  two  months  from  the 
dispatch  of  copies  of  the  application 
[Protocol,  Art.  T(bXi«')|. 


Developing  countries  establishing  a  sys- 
tem of  compulsory  translation  licenses  must 
make  "due  provision1' loassure: 

(1)  a  "correct  translation"  IProtocof, 
Art.  l(bXiv)|;and 

(2)  a  "just  compensation"  lid  | 
Pdyment  and  transmittal  of  compensation 

is  "subject  to  national  currency  regula- 
tions." (Protocol,  Art.  f(b)(iv),| 


1  he  obligation  to  pay  compensation  under 
a  enmpuhory  translation  license  termi- 
nates after  ten  years  from  first  publication 
of  the  OMginal  Woik.  I*  authorised 
translation  has  not  yet  been  published  into 
tfte/anguage  in  question  in  a  Berne  country. 
IProtocot,  Art.  i(bXvin),] 

A  compulsory  translation  license  is 
generalfy  "valid  only  for  publication  in  the 
teuitory  of"  the  licensing  State.  (Protocol, 
Art.  KbXvM 


An  typltcwl  fjr  a  tampjf^ry  ImisIj* 
t ion  license  must,  "in  accordance  wth  the 
procedure"  ot  tie  licensing  State,  cstaMitn 
either; 

(1)  "That  he  has  requested,  and  been 
denied,  authori/ation"  by  the  owner  ol  the 
translator?  right  Appendix,  Art.  IV(I)|.  In 
this  case: 

At  the  time  ol  making  his  request,  the 
applicant  "snjfl  inform"  an  infofmairon 
centerdesignated  by  the  publisher's coui^try. 
[Appends,  Art.  IV(i)|;  and 

The  license  may  not  be  granted  until  afler 
the  expuaUon  ol  varying  monthly  grate 
pedods  from  lie  applicant's  compliance  with 
tne  loregoing.  It,  during  these  grace  periods, 
the  owner  publishes  a  hanslation  anywhere 
into  the  relevant  language  (or,  in  the  case  of 
audiovisual  works,  causes  Iheir  di;f  r ioution 
at  "reasonably  related  prices  in  the 
licensing  State),  the  license  may  rot  be 
sianted.  |Anpemlix.  Arl.  HOXaXO,  ll(-Wb)» 
"l(7Xb),  IIK*Xa)(i)JlK4XOI 

Of— 

(?)  "That,  after  due  diligence  on  his  part» 
he  was  unable  to  find  the  owner  of  the 
right."  (Appendix,  Art.  IV<1>|.  In  this  case: 

The  appiu'anl  must  send  copies  of  his 
application  by  registered  airmail  to  the 
publisher  of  the  Work  aid  an  information 
center  designated  by  the  publisher 's  couctry 
(Appendix,  Art.  IV(?)j;  and 

The  license  may  not  be  granted  until 
after  the  eviration  of  varying  grace  periods, 
from  the  dispatch  of  copies  of  the  applica- 
tion. If,  during  these  grace  periods,,  the 
owner  publishes  a  translation  anywhere ■  Into 
the  relevant  language  (or,  in  the  cate  of 
audio-visual  Works,  causes  their  distribution 
at  "reasonably  related"  prices  in  the  lire ns- 
ing  State),  the  license  may  not  be  grafted. 
lAppemfiK,  Art.  fr(4XaX?X  H«Xh).  WOh 
<&X  IH(4XaXi«X  m<4}(b>,  111(4X01 

Developing  countries  establishing  a  sys* 
tern  of  compulsory  translation  licenses  must 
make  "due  provision"  to  assure; 

(I)  a  "correct  translation"  (Appendix, 
Art.(V(6Xb)l;and 

<2>a  "Just  compensation  that  Is  consist- 
ent with  standards  ol  royalties  normally 
operating  on  licenses  freely  negotiated  bet- 
ween persons  in  the  two  countries  con- 
cerned." (Appendix,  Art.  IV(6)<a)  (r).j 

tf  national  currency  regulations  ninder 
paymant  and  transmittal  of  compensation, 
the  "competent  authority"  shall  use  "all 
efforts"  to  ensu«e  transmilta!  in  interna- 
tionally convertible  currency.  (Appendix, 
Art.  IV(6XaXu)l 


A  compulsory  translation  license  generally 
"dees  no!  extend  to  the  export  uf  ccpies" 
and  is  "valid  only  for  publication"  <n  the 
territory  of  the  licensing  State. |  (Appendix 
Art.  IV(4Xa)|  [Copies  published  under  a 
compulsory  translation  must  bear  a  notice 
that  the  copies  are  available  only  for  distri- 
bution in  the  Ifcensing  State.  (Appendix, 
Ait.  IV(S)}  (But  the  opportunity  to  engage 
rn  joint  translation  and  reproduction  abioad 
substantially  equals  the  consequences 
permitted  export.  See  Chart  I,  p.  8.) 
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Existing  6  erne  Cowntions 
(Rome,  1928  and  8rusi?1s, 
1948) 


HO  CONCESSIONS 

The  Rome  and  Brussels 
Acts  do  iot  expressly  recog- 
nize a  general  right  of  repro- 
duction. Whether  such  a  right 
\\  imr.lirit  in  these  Acts  has 
beei  a  matter  of  academic 
diiXLSi'tcn. 


NO  COMPULSORY  LICENSE 


Stockholm  protocol  (1967) 


Bern?  Paris  Revision  (1971) 


However,  copiM  may  inputted  and 
solJ  in  olher  canines  allowing  suc^i  im- 
portation an4  sale.  (Protocol,  Art.  l(bXv> 
(effect  otneit-to-fM<3f  sentence  as  negating 
conditions  of  piioi  sentence)  | 


Copres  made  under  a  compulsory  transla* 
lion  license  may  te  reproduced  outside 
of  the  ternV  ry  of  the  licensing  State.  [See 
Report,  Main  Committee  II  (Stockholm) 
par.  lit 


Compulsory  translation  licenses  term/* 
naie  it  an  authorized  translation  Into  the 
language  in  question-  is  published  in  (ha- 
ficensing  State  within  ten  yens  from  first 
publication  of  the  underlying  Work.  (Pro* 
tocoi.  Art.UbKvii)  1 

Copies  mide  before  termination  may 
continue  to  be  sold,  pd  J 


The  Stockholm  Text  expressly  accords 
authors  the  exclusive  riftht  ot  reproducing 
(and  recording)  their  Works,  jtext,  Art,  9  j 

The  Stockholm  |?xt  does  alio*  members 
lo  permit  npraduchon  in  "certain  ipecial 
cases,"  provided  that  such  reproduction 
'  does  not  conflict  with  normal  exploitation 
Dt  the  VM  and  does  not  prejudice  the 
legitimate  .uterests  of  the  author,"  (ld.|  U 
>s  believed  that  these  conditions  avoid  the 
reproduction  right  being,  subject  to  general 
systems  of  compulsory  licensing  except  as 
permitted  to  developing  countries. 

A  developing  country  may  subject  the 
right  of  reproduction  to  compulsory  licens- 
ing. (Protocol,  Art.  1(c).  I 

The  system  ol  compulsory  licensing 
allocs  the  "competent  authority"  (not 
dehned)  ol  a  developing  coimtf y  lo  author- 
\it  the  reproduction  and  publication  of 


However-,  In  the  case  of  translations  into 
languages  other  than  English,  French  or 
Spanish  a  public  entity  of  the  ^censing  State 
may  export  copies  made  under  a  compulsory 
translation  license  to  its  nationals  in  other 
countries,  provided  ihe  copies  are  used 
"only  for  the  purpose  of  teaching,  scholar 
ship  or  research",  the  export  and  distribu- 
tion of  the  copies  is  "without  commercial 
purpose",  and  the  receiving  country  has 
agreed  to  the  importation.  lAppendix, 
ArUY(4Xc).J 

This  permissible  export  is  not*  applicable 
to  audio-visual  works.  (See,  App.'ndix,  Art 
WXOandArtHWXbM 

Copies  made  under  a  compulsory  transla- 
tion license  may  be  reproduced  In  printed 
form  outside  ol  the  territory  ol  the1iter.sing 
State  if  the  licensing  State  has  no  reproduc- 
tion iwNim»$  (or  its  hcilitie*  are  "in- 
capable" of  reproducing  the  copies),  all 
copies  are  returned  in  bulk  to  the  licensing 
State,  and  the  reproducer  guarantees  that 
the  work  of  reproduction  is  lawful  In  its 
country.  (General  Report  on  the  Paris 
Conference  (Berne)  par.  40.} 

Such  reproduction  may  only  take  r!*ce 
In  a  Berne  or  Universal  Copyright  Convention 
country,  and  may  not  be  done  by  a  (tpioduc* 
lion  facility  "specifically  created"  lor 
compulsory  licensing  purposes.  (Id  j 

The  incorporation  of  compulsory-trans- 
lated audio-visual  texts  into  auuiO-visual 
Works  may  be  done  Outside  the  territory 
ot  the  licensing  State  under  the  same  condi- 

tions.Jfd  at  par,  41(a)  ! 

Compulsory  licensees  may  employ  trans- 
lators and  persons  doing  preliminary 
editorial  work  iu  othe'  countries.  (General 
Report  par.  42.1  A  number  of  compulsory 
licensees  may  use  the  same  unpublished 
translation  (Id  |. 

Compulsory  Uanstelion  licenses  tuftninale 
il  an  authorized  translation  into  the  language 
in  question  is  published  at  a  price  reasonably 
related  to  that  normally  charged  in  the 
licensing  State  for  comparable  Works. 
(Appendix,  AH- 

Copies  made  before  termination  may  con- 
tinue to  be  distributed  "until  their  slock  is 
exhausted."  lldj 


Same  as  Stockholm.*  (See  note  2.) 
Same  as  Stockholm.0  (See  note  2.) 


Same  as  Stockholm  {Appendix,  Art.  111(1)}. 


The  system  of  compulsory  licensing  allows 
the  "competent  authority"^ (not  defined)  of 
a  developing  country  to  authorize  the  repro- 
duchonot  Works,  and  the  publication  thereof 
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fasting  Betre  CoT;ent<ofis 
<So^«,  \m    d  Brussels, 

1913)  Stockholm  protocol  (I960 


Works  without  the  authority  of  the  owner  at  prices  reasonably  related  to  thaw  nor- 
tt  reproduction  tights,  mi  certain  terms  and  .nai;>  charged  in  (he  licensing  State  lor 
ton-jittc os.  iProtocol,  Ait.  1(c)  1  comparable  Works,  without  the  authority  ol 

the  owrer  of  ^production  rictus,  on  certain 
terms  and  conditions.  lAppendj «f  Arl  Ill 
(IK2K?)I 

A)l  W&rks  are  subject  to  compulsory     AM  Works  published  In  "pnntei  or  analo« 
reproduction  licensing.  IPiotocol,  Art.  I  ;ous  forms  of  reproduction"  are  subject  tu 
(cXi);  Tent,  Art,  li[.  No  special  provision  is  compulsory  reproduction  licensing  (Appen- 
nole  co  iceming  application  of  the  com-  dm.  Art,  W(7}(i)J 
pubci)  license  to  audiovisual  Wuik>,  Au^lc  viiurii  V/orlsi  v.hith  were  "pre* 

ared  and  published  for  the  sol*?  purpose  ot 
eng  used  in  connection  tsith  systematic 
Injtructional  activities"  may  b*  reproduced 
in  audio-visual  form,  and  the  textual  portions 
Ihereol  may  be  translated  into  a  language  In 
genera!  use  In  the  licensing  Stale,  under  the 
compulsory  reproduction  license.  (Appendix 

Translations  which  are  not  in  a  linguage 
In  general  use  in  the  licensingState,  qi  which 
v*ere  produced  without  the  authority  of  the 
owner  of  tha  underlying  WorK  (including 
compulsory  licensed  translations)  are  not 
Subject  to  compulsory  reproduction  licensing, 
A  compulsory  reproduction  may  only  be     A  compulsory  reproduction  license  may* 
obtained  to  reproduce  and  publish  "for  onty  be  obUined  to  reproduce  and  publish 
educational  or  Cultural  purposes."  [Pfot<jcol,  the  Work  ,Jfor  use  In  connects  witii  sys- 
Art.  I  <cX">  J  tematic  instructional  activities,"  Appendix, 

Art.lll(2Xa)V(See  note  3.) 
r he  compulsory  reproduction  license  be*  The  compulsory  reproduction  license  be- 
comes available  three  years  after  first  pub-  comes  available  affr  a  stated  number  of 
heat  ion  of  i  Work  it  it  has  not  then  been  years  from  first  publication  of  a  Work  if 
published  in  the  licensing  State,  or  it  all  copies  thereof  have  not  then  been  distributed 
previous  editions  in  the  licensing  Slate  are  in  the  licensing  State  "at  a  price  reasonably 
out  of  print,  JProhxol,  Art.  I(W  J  related  to  that  normally  charged  in  thsl 

State  for  comparable  Works,1'  or  no  copies- 
have  been  on  sale  for  six  months  in  that 
Slate  at 11  reasonably  related"  prices,  (ftp* 
pendix,  Art.  Ill(2).j 

The  relevant  period  Is:  three  years  lor 
Works  In  the  rrea  of  science  mathematics- 
and  technology-  seven  years  for  Works  of 
fiction,  poetry,  drama  and  music;  five  years 
in  other  cases.  {Appendix,  Art,  111(3)  I 
An  applicant  for  a  compulsory  reproduc*      An  applicant  for  a  compulsory  translation 
tion  license  must,  "in  accordance  with  th*  Icerite  must,  "in  accadvee  with  Ihi  pro- 
proredure"  ol  the  licencing  State,  establish  cedure"  of  the  licensing  SMe.  establish 
either:  either: 

(1)  "That  he  has  requested,  and  been  (t)  "That  he  has  requested,  and  been 
cfefnea,  authorization"  b/  the  owner  of  the  denied,  sjihoriialion"  by  the  ow:er  of  the 
reproduction  r*£ht1Prolocol,  Art.  1(cX0];      reproduction  right  [Appendix,  Art.  IV  (l)|- 

In  this  case: 

At  the  time  of  making  his  request,  the 
applicant  "shaN  Inform  an  « 'formation 
center  designated  by  the  publisher  's  country. 
|A£pendi«,  Ari.  IV(1)|;  and 

licenses  obtainable  after  three  years 
ma/  not  be  granted  until  after  trie  e nuta- 
tion ol  a  six-month  grace  period  from  the 
applicant's  compliance  with  the  leregQin*. 
If.  during  this  grace  period,  the  owner  dis* 
tributes  his  *ork  at  "reasonably  related" 
prices  in  the  licensing  State,  the  license  may 
not  he  suited.  {Appendix,  Art  111(4X3) 
OMIIWO) 
Or  Or 

V) F  h 3* ,  alter  due  dit'Rence  on  hi « part,  (2)  "Tho*.  after  due  diligence  on  his  part, 
he  svis  unable  In  find  the  owner  ol  the  he  was  unable  lo  Imd  the  o*ner  of  the 
fght  "protocol,  Art,  l(cX')j.  '*»  this  case:  ri*M."  {Appendix,  AH  iV(i)J.  In  Inn  case. 


Berne  Paris  Revision  (1971) 


o 
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kiiitiity  Berne  Conventions 
(Rjj.a,r92a  J'iJ  Brussels, 


Stockholm  protocol  (1967) 


Berne  Paris  Revision  (1971) 


The  rtppUca  it  must  send  copies  of  his 
apivtic-vio.i  Ine  p'My,in»  rt  tv  WorV  and 
a  representative  o(  ifiu  countr>  01  ihe-OAiier 
[Pt  nct  A,  At i.  I(cX»i>|;  and 

Tne  license  may  tot  he  graced  until 
after  tne  expiration  tf  t*o  months  fiom  the 
dispatcn  ol  coois.  ot  Me  application  I Pr o- 
IocjJ.  Ait.  IUX»)I 


Developing  couotfies  establishing  a  sys- 
tem ol  compulsory  reproduction  ficeriies 
must  make  "dneprovision"toassure; 

Ci)  an  "accurate  teproducuon"  tPioto- 
col,  Art.  J  (cXiii)f.and 

{2)3  "just compensation"  (Id.) 


Paymenl  and  transmits!  of  compensation 
is  "subject  to  national  cuirency  regula- 
tions." [Protocol,  Ait.l(cXi!i)  | 


A  compulsory  reproduction  license  is 
generally  "valid  only  for  publication  in  the 
teiiitory  ol"  the  licensing  State.  (Protocol, 
Art.  I{cXiv>| 


However,  copies  may  be  imported  and 
sold  in  other  countries  allowing  such  im- 
portation and  sale.  {Protocol.  Art.  l(cXiv) 
(effect  of  next-to-final  sentence  as  negating 
conditions  of  prior  sentence).! 

Copies  made  under  a  compulsory  repro- 
duction license  may  be  manufactured  out- 
side ol  the  territory  ol  the  licensing  Stale. 
See  Report,  Main  Ccmmittee  1 1  (Stockholm) 
tar.  14.] 


Tne  applrtjat  must  send  copi»i  ufjAi! 
appivcVon  hi  tegtsleitl  Mrmd  15  the 
punlisner  ol  t^.e  iVof k  and  an  h  f  jir<»J!ioh 
ce  iter  rlekgnaied  by  the  pub'ishsr's  countiy 
| Appendix,  Art.  IV(?>[;  and 

Tne  license  may  not  hs  (ranted  un'il 
after  tne  expwat»r>n  nf  varying  g'.ice  periods 
from  the  dispatch  of  copies  ol  tne  apul.es> 
lion.  If,  dunrg  tins  giace  (jen^d.  <ne  j-.v>m 
distributee  n #r.  vrOrk  at  "imwuMj  lelited" 
prices  in  the  licemutji  Slate,  the  iwm  may 
not  be  granted  (Appendix,  AH  IHOXiXu), 
lll<4Xb).MI<4Xc)l 

Developing  countries  es!ablijhiri»  a  sys- 
tem of  conipulsoiy  translation  licenses  must 
make  "due  provision"  to  assure : 

(I)  an  "accurate  ^production"  \Apccn- 
dix,  Art,  IV(6Xo)|,and 

(I)  a  "just  compensation  that  is  consis- 
tent with  standaids  of  royalties  nomiaJJy 
operating  on  licenses  freely  negotiated  be- 
tween persons  in  the  two  countries  con- 
cerned "  (Appendix.  Art.  IV(6XaX0  I 

If  national  currency  regulalions  hinder 
payment  and  transmittal  ot  con  pensaUon 
the  "competent  authority"  shatl  use  "all 
efforts  "to  ensure  transmittal  in  inter- 
naiionally  convertible  currency,  (Appendix, 
Art  lV(b)(3YM\ 

A  compulsory  reproduction  license  gen- 
erally '\foes  not  extend  to  the  export  ol 
copies"  and  is  "valid  only  for  publication" 
in  the  tannery  of  the  licensing  State  (Ap- 
pendix, Art.  IV(4)(a).J  {Copies  published 
under  a  compulsory  translation  must  bear  a 
notice  that  the  copies  are  available  only 
for  distribution  in  the  licensing  State.  Ap- 
pendix, Art.  [V(5).J 

(But  the  opportunity  to  engage  in  joint 
translation  and  leproduxtion  abroad  sub- 
stantially equals  the  consequences  ol  per« 
mitteJ  export.  See  II  H  5). 

Copies  made  under  a  compulsory  repro- 
duction license  may  be  reproduced  in  printed 
foim  ouhide  the  ter  :'ory  of  the  licencing 
Stale  if  the  licensing  State  has  no  reproduc- 
tion facilities  (or  its  facitnies  ate  '  inca- 
pable" of  reproducing  the  copies),  all  copies 
aie  relumed  in  b'jtk  to  the  kerning  State, 
and  the  reproducer  guarantees  that  the  Woik 
of  rep'Oduction  is  laafuf  in  its  country, 
JGeneral  Repo«t  on  the  Pan>  Conforence 
(Berne)  par.  40 J 

Sutn.  reprodtctinn  may  only  take  pta:e  fn 
a  Berne  or  Universal  Copyright  Convention 
country,  an  J  may  not  Le  done  ty  a  reproduc- 
tion facility  "specifically  created"  far  com- 
pulsory licensing  purposes.  [1d.| 

Although  trie  1  incorporation  of  corrput- 
sory-lran«la*€d  audio-visual  texts  M)  a^:o» 
visual  Works"  may  Le  done  ou^ide  the 
ternary  of  the  licensing  Stale  under  t^e 
the  same  convlritas,  these  p'cuistfns  may 
not  appfy  to  all  aspecK  uf  the  reprcnYctiafl 
In  ai-dm- visual  form  of  Hie  auirio-visuil  work 
itself.  [See  Id,  at  par,  41(a),  par  10. | 

Compulsoiy  licensees  may  employ  peir* 
sons  doing  pielimindiy  editorial  .vr'k  in 
other  countries,  (General  Report  pa'.  42.^ 
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COMPARISON  OF  CONCESSIONS  10  DEVELOPING  COUNTRIES  UNDER  THE  EXISTING  BERNE  CONVENTIONS, 
THE  STOCKHOLM  PROTOCOL  AND  THE  PARtS  REVISION*— Continued 

CHART  J). —REPRODUCTION  RlGHTS—CoMinueJ 


(R>ne,  19/3  -vij  Brussels, 


Stockholm  pf  Jlticof  <1^6;> 


6erne  Pans  Revision  CI 97 1 ) 


Compulsory  reproduction  licenses  tarmi- 
w1*  it  ajth^i/ed  topies  of  th j  Work  are 
published  m  the  licensing  Stdte,  (Piotxol, 
Aft  l(cKvi)! 

Copies  made  before  termination  may 
wulinu*  tu  be  sol  J.  |ld.| 


Compulsory  reproduction  licenses  termi- 
nate if  authorised  copies  of  the  Work  af* 
distributed  in  the  licensing  State  at  a  price 
reasonably  related  to  that  normally  charged 
in  that  State  for  comparable  Works.  |Ap- 
p*ndi<,  Ait  tll(6)| 

Copies  made  before  termimtian  may  con- 
tinue to  be  distributed  '  unt  l  their  slock  is 
exhausted."  |td  | 


CHART  111. — OTHER  RESERVATIONS 
A  -BROADCASTING  RIGHTS 


Ai|Kle  II  bis  of  the  Rome 
Convention  guarantees  the 
cxOu%ue  right  of  oruv.i!c.lst* 
w£,  However,  ait  member 
states  are  peitmttad  to  "r<;g- 
ulate'J  tins,  right,  suoject  to 
the  author's  receiving  "an 
equitable  remuneration" 
which  mry  be  Imed  bv  the 
"competeJit  authority"  ab» 
sent  aiiesmeitt. 

Article  11  bis  ol  the  Brus- 
sels Convention  e*tends  this 
Tight  to  include  communica- 
tion cf  the  original  hrnvkist 
to  the  public  by  re-bfOJ  Jcast, 
wire,  loudspeaker  or  other 
transmission.  All  member 
states  are  permitted  to  regu- 
late these  (mhts  subject  to 
the  s*nie  condition  ol  remu- 
neration. 


Developed  countries  aie  bound  by  the 
substance  o'  Art,  |l  bis  of  the  Brussels 
te<t. 


Same  as  Stockholm.*  (See  note  4.) 


NO  CONCESSIONS  Developing  countries  may  restrict  the      No  ""nip liable  provision. 

fiRht  of  communcaUr'.g  lha  broadcast  to  the 
public  to  those  ^omrn  unreasons  "made  lor 
prolit-makma  p-jrposes  '  Developing  coon- 
lues  m^y  further  regulate  this  right  subject 
to  the  condition  ol  remuneration.  {Protocol, 
Ait.t(d)  | 


8--DURATI0N  OF  PROTECTION 


NO  CONCESSIONS  [Protocol,  Art.  I(a),| 

Dej-nlopina  cotiFitries  may  li  mit  the  gen-  No  comparable  provision, 
erd  duration  of  protection  to  the  life  of 
the  author  and  not  less  than  twenty-five 
years  after  his  death;  and  the  oVation  of 
protection  of  cinematographic,  anonymous 
nr  pseudonymous  wjrks  to  not  Jess  than 
twe.it/-hve  years  after  it  har>  bean  made 
available  to  the  pubbc.  JDeveloped  com:- 
tries  are  bound  to  fifty  year  terms  n  each 
c«e,  Text,  Art.  7(1)  (3)4 

Developing  countries  may  limit  the  term 
of  protection  of  photographic  Works  and 
Works  of  applied  art  to  not  less  than  ten 
years  from  the  making  of  such  Woiks. 
(Developed  countries  3re  bound  to  protect 
such  works  for  not  less  than  twenty-five 
years  from  their  making.  Text,  Art,  7(4).| 
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COMPARISON  Of  CONCCSSIONS  10  DEVELOPING  COUNTRIES  UNDER  THE  EXISTING  BERNE  CONVENTIONS. 
THE  STOCKHOLM  PROTOCOL  AND  THE  PAJNS  REVISION* — Continued 

C— GENERAL  RESERVATION 


Fii&linf  Berne  Conventions 
<Rome,  1928  and  8ru^sels# 

1943)  Stockholm  protocol  (196/)  Berne  Paris  Revision  (1971) 


t<0  CONCESSIONS  {Protocol,  Art,  1(e)  | 

Developing  countries  may  restrict  t*ie  Not  set  forth  as  separate  provision: 
protection  of  all  rights  m  any  Work,  "ex-  however,  see  Charts  J  and  II  lor  effect  ol 
dusively  for  leeching  .study  and  research  in  simil.ii  concessions  on  the)  interests  ol 
i\\  l.etdsct  education."  authors  and  publishers  of  educational 

A  developing  country  making  such  re-  materials, 
slnclion  must  make  "due  provision"  to 
assure  a  compensation  which  "conforms 
to  si  mdards  of  payment  nnde  to  national 
aulhcrs."  Payment  and  transmittal  ol  such 
cjrnpensaiion  rs subject  to  nationil  cunency 
legations. 

Copies  published  under  such  restric- 
tions may  oe  imported  and  sold  lor  'teach- 
ing,  study  and  ies?aich  purposes"  m  other 
developing  countries  which  have  invoked 
these  restrictions  and  do  not  prohibit  such 
importation  and  sale. 

Imputation  into  developed  countries  is 
prohibited  without  the  agreement  of  the 
author  or  his  successor. 


Note  (1):  Neither  the  existing  (195?)  Universal  Copyright  Convention  nor  the  Paris  Revision  of  that  Convention  permit* 
free  translation  ten  years  after  publication.  Under  Article  V  of  both  the  existing  Convention  and  the  Paris  Revision,  all 
member  countries  may  est?b''«h  a  system  of  compufjnrv  licenses  for  the  translation  of  works  if,  after  the  expiration  of 
seven  years  from  first  publication,  a  translation  has  not  been  published  in  the  "national  language"  of  (1952  Convention), 
cr  a  language  "in  general  use  in"  (Pau>  »«#i*ion)  tn,  that  State.  The  compensation  due  for  compulsory  licenses  under 
Article  Vis  to  be  "Just  and  |m  conformity  with]  international  standards."  Ai tide  V  ter  ol  the  Paris  Revision  of  the  Universal 
Convention  concedes  to  developing  countries  the  right  to  exercise  compulsory  translation  Ucensi  ng  after  only  one  or  three 
years  from  first  publication,  under  conditions  substantially  identical  to  these  of  the  Paris  Revision  o(  the  Berne  Convention. 

Note  (2):  The  existing  U.CC  does  not  specifically  guarantee  the  exclusive  right  of  reproduction.  This  matter  Is  left  lo 
the  generality  of  Article  I  that  each  contracting  state  "undertakes  to  provide  for  the  adequate  and  effective  protection  of 
the  rights  of  authors  and  .  .  .  copyright  proprietors  ,  .  .  ."  Article  IV  bis  of  the  Paris  Revision  of  the  U.C  C.  takes  this 
matter  somewhat  forward  as  it  provides  that  "the  rights  referred  to  in  Article  I  shall  include  .  .  .  the  exclusive  right  to 
authorize  reproduction  by  any  means."  However,  the  significance  of  this  step  is  weakened  b>  the  succeeding  provisions  of 
Art.  IV  bis:  "However,  any  Contracting  State  may,  by  id  domestic  legislation,  make  exceptions  that  do  not  conflict  with 
the  spirit  and  provisions  of  this  Convention  ....  Any  State  whose  legislation  so  provides,  shall  nevertheless  accord  a 
reasonable  degree  of  effective  protection  .  .  .  ." 

Note  (3):  Although  the  compulsory  reproduction  license  of  the  Universal  Copyright  Convention  specifically  allows  repro- 
duction "in  audio-visual  1oim  '  in  the  cast  of  audio-visual  works,  printed  works  produced  under  compulsory  license  would 
have  to  be  reproduced  "in  tangible  form  .  ,  .  from  which  [they]  can  be  read  or  otherwise  visually  perceived."  (Definition 
of  "Publication",  Art.  VI.)  A  corresponding  limitation  does  not  appear  in  the  8erne  Conventions  and  the  precise  meaning 
of  "publication",  particularly  as  regards  reproduction  in  sound  recorded  form,  is  subject  to  variation  among  Union  countries, 
(Compare  the  scope  of  the  compulsory  translation  license  under  the  Paris  Revision  cf  8eme,  which  refers  to  "publication  in 
printed  or  analogous  forms  of  reproduction"  (Appendix,  Art.  l(b)0OJ,  Wl*n  < h at  of  the  reproduction  license,  which  refers 
only  to  "reproduction  and  publication"  {Appendix,  Art.  KOI.  "Reproduction"  is  defined  in  A<t  9  of  the  Paris  Text  of  Berne 
as  including  "aiy  sound  or  visual  recording  ") 

Note  (4):  The  existing  U.C  C.  does  not  specifically  cuarantee  the  exclusive  right  of  broadcasting.  This  matter  is  left  to 
the  generality  of  Article  I  that  each  contracting  state  "'undertakes  to  provide  for  the  adequate  and  effective  protection  of 
the  rights  of  authors  and  .  ,  .  copyright  proprietors  .  ,  .  ."  Article  IV  bis  of  the  Pans  Revision  of  the  U.C.C.  Ukes  this 
matter  somewhat  forward  as  it  provides  that  "the  lights  referred  to  m  Article  I  shall  include  ...  the  exclusive  right  lo 
aithon/e  .  .  .  broadcasting."  However,  the  significance  of  this  step  is  weakened  by  the  succeeding  provisions  of  Arl. 
tV  tv,s-.  "Maitmt,  a'.vf  Cfcniisctvni  State  sv^,  hi  tVs  foment  to&vslatfw,  make  exceptant  da  *cA  canfUcl  the 
spi'it  and  provisions  of  this  Convention,  ,  .  .  Any  State  whose  legislation  so  provides,  sti3ll  nevertheless  accord  a  reason- 
able degree  ol  effective  protection  .  .  •  ." 

K.vmuiT  ri 

Department  ov  State, 
Washington,  D.C.,  Jitnc2it  Wi2. 

Hon.  J.  \V.  Vl'MilUOHT, 

Chairman,  Committee  on  Foreign  Relations 
U.S.  Senate,  Washington,  D.C. 

Dkar  Mr.  Chairman  :  I  um  replying  to  your  letter  of  Juno  7  in  which  you  In- 
quire on  behntf  of  Mr.  Ituyniowl  C.  Hugo),  Chairman  of  the  Board  of  Cnnvell. 
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Collier  ami  MacMiitan,  fnc,  nh'ut  certain  provisions  contained  In  the  Universal 
Copyright  Convention  (UCC)  as  revised  at  Carls  In  July  W7JL  Kepreseutatlve 
Fru^er  and  Senator  Case  have  also  written  us  about  MivHagel's  iutcrefct  and  I 
have  sent  them  similar  replies. 

Tin*  Kxccutive  Uruticli  of  the  Government,  along  with  the  Copyright  Ofllce, 
believe-*  that  rntiiUatiou  of  I  he  revised  UCC  is  in  lite  national  Interest*  As  we  we 
It.  (here  ure  two  hash:  uncMion  involved  In  Mr.  Haul's  letter  and  the  legal 
indentation  attached  to  it.  The  first  is  whether  or  not  the  U.S.  should  ratify 
the  revved  convention,  and  the  other  is  whether  authors  and  publishers  should 
U«  compensated  for  any  lasses  which  might  possibly  occur  under  the  provisions 
In  the  revised  convention  which  establish  procedures  for  the  translation  and 
reproduction  of  copy righ ted  works  tu  developing  countries. 

I  *hall  limit  my  comments  to  the  first  question.  The  second  uuostlon  raises  the 
Issue  of  domestic  compensatory  legislation  and  falls  more  within  the  Congress' 
area  of  competence  than  ours, 

1  have  already  stated  that  the  Department  supports  ratinentlon  of  the  UCC. 
It  is  our  considered  opinion  that  the  revised  convention  is  c>  "tlal  to  the 
maintenance  of  the  international  copyright  system  as  we  know  It  today. 
Indeed,  we  believe  that  in  certain  respects,  it  may  strengthen  international  copy* 
right  protection.  At  the  same  time,  it  will  provide  concrete  evidence  of  the  con- 
cern >f  the  United  States  for  the  legitimate  needs  of  developing  countries  In  the 
llcld  of  education. 

I  believe  it  would  ho  helpful  to  provide  yon  with  some  background  on  this  mat- 
ter. The  revision  of  the  UCC  came  About  largely  as  u  result  of  a  crisis  in  lnter- 
tmllonal  copyright  protection  which  occurred  In  11K1T.  It  was  at  this  time  that 
the  Stockholm  Protocol,  to  which  Mr.  Hagel  refers  In  ids  letter,  was  appended 
To  the  Heme  Copyright  Convention  as  an  Integral  part  of  that  Convention.  Tlie 
Herne  Convention  !s  the  other  major  international  copyright  convention,  While 
the  C.S.  does  not  adhere  to  Heme,  many  countries  belonging  to  the  UCO  also 
adhere  lolierneand  the  two  conventions  are  closely  related. 

The  dovelojM'd  countries  party  to  the  Kerne  Convention  found  themselves 
unable  tn  ratify  the  Stockholm  Protocol,  The  developing  countries,  insisting  that 
formal  recognition  of  their  special  need*  was  essential,  threatened  to  withdraw 
from  Heme.  Because  of  a  special  clause  in  the  I'CO,  countries  renouncing  Berne 
could  not  rely  on  the  FCC  for  protection  In  other  UCC- Heme  countries.  The 
result  of  renunciation  of  Heme  would  have  been  the  exodus  of  the  developing 
countries  from  both  major  copyritrht  conventions  and  a  virtual  collapse  of  the 
interna ttnnnl  copyright  system  as  we  know  U  today. 

U\  the  face  of  this  situation.  It  was  decide,!  to  revise  both  the  Heme  and  UnJ* 
versi!  Copyright  Conventions  hi  such  a  way  that  both  developed  and  developing 
count ries  could  accept  their  terms.  This  was  the  compromise  worked  out  In  1071 
at  the  Diplomatic  Conference,  It  was  a  compromise  arrived  at  through  careful 
and  lengthy  negotiations  in  which  over  00  countries  participated  or  had  observer 
delegation*,  including  virtually  all  the  major  developing  and  developed  countries. 
It  should  be  noted  that  the  fundamental  U.S.  negotiating  position  was  worked 
out  prior  to  the  Conference  through  numerous  consultations  with  all  the  Inter- 
ested copyright  group*  In  the  United  States.  As  a  matter  of  fact,  most  of  these 
san  e  groups  were  represented  on  the  IT.S*.  Illegal  ion  to  the  Conference, 

The  compromise  does  not  "permit  unauthorized  nnd  unpaid  use  hv  'developing1 
nations  f<>r  'educational'  purposes,"  as  Mr,  ITagel  states.  Rather,  the  revised  UCO 
provides  for  the  issuance  of  compulsory  licenses  for  Mip  use  of  copyrighted 
materials  for  educational  purposes  when  such  materials  are  not  made  available 
by  th<>  copyright  owners  during  varying  time  periods,  and  state?  that  "due 
provision  <biill  ho  made  at  Hk-  national  level  to  ensure"  thnt  compulsory  licenses 
provide  for  "Just  compensation  that  is  consistent  with  standards  of 'royalties 
normally  of  torn  ting  In  the  two  countries  concerned." 

The  provision  for  compulsory  licensing' is  hy  no  means  new.  a  provision  for 
rompu^nry  liocns'ng  for  translation  rights  ips  boon  contained  in  the  Universal 
fYpyriuhf  Convention  since  its  inception  in  t05f>.  As  far  as  we  are  aware,  not 
one  country  has  exercised  the  right  to  a  compulsory  license  under  thaCprovlsion. 
Hat  her,  terms  have  boon  worked  out  between  the  parties  Involved  without  the 
ne^l  for  recourse  to  the  treaty.  Tt  is  quite  jxxssihie  that  this  will  occur  under 
I  he  revised  treaty.  shon'd  tt  go  into  force. 

U  ts  important  *o  note  thit  (be  developing  countries  have  the  option  of  not 
nrWrht'!  to  either  tho  Universal  Copyright  Ponventlon  or  the  Heme  Convention, 
sV-uhl  these  conventions  not  prove  satisfactory  to  the»J,  In  such  a  case,  they 
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uoiiM  aUo  Uavo  tlm  opu^fi  of  mli^f  Intf  uutlniiiit  Io^l$ln(!oti  wtik-ti  would  i» n>- 
vUU'  fi»r  the  um>  nf  foreign  woik>  uliijuut  anv  Unioo  or  ^ayjiu-ni  ivh.th'Vi'r  «»r 
iwiJi  n)iui»uNr>ry  IIiviimh>:  provision*  t h:i t  ml^ht  jn-ow  far  uiuiv  onerous  llian 
tli'»x!o  rontatm-il  hi  I  ho  two  twined  eunvenMons. 

Ii  N  tin*  Stalo  ivpartmonts  hHM  that  t ho  revised  V<V  innstLMitis  «  fair 
iihil  ja>r  eomproiaiso  jiu<|  I  hat  raUuie  on  the  jmrt  of  the  l4.^.  to  ratify  the  eon- 
vonfion  t  *HiUI  jiresa^o  »  tetnrn  lo  the  iirevkma  stale  of  ehaos  in  tin*  International 
*o)».vnyhi  Ilehl.  Surh  n  rrMiit  would,  oi'  rittirst*,  lie  floi rinioiital  to  all  Inleivsts 
eun«vrue«l  nml  esjKeially  to  t\S.  authors  ami  juihlishei's  whose  works  ate  so 
widely  useil  throughout  (he  world. 

In  munition  of  this  fac  t,  the  Association  of  Amertenn  Publishers,  along  with 
ri>any  other  major  t-ojoriyht  ^noti*.  Ituhidltin  the  Aiuerk-au  liar  AsMX'iaiinii, 
Jj:ivi«  firmly  cmlorMMl  l*.N.  ratitieation  of  the  ViX\ 

L  ho]»e  this  Information  will  nhl  you  la  resjK>mlln^  to  Mr.  Magcl.  I  have  aNo 
onelosnl  n  ohart  luenared  hy  the  Copyright  Otllee  whieh  compares  the  provision* 
for  dt  velMpincr  countries  contained  In  the  revised  conventions  to  those  contained 
I::  the  Stockholm  rmioeH,  I  tulieve  this  study  will  he  of  interest  to  you  and 
should  he  helpful  If  road  In  ronjunctlon  with  the  study  prewired  hy  Mr.  Haul's 
attorneys,  r lease  do  not  hesitate  to  contact  uic  If  I  can  be  of  any  further 
a  distance. 

siueoroly  yours, 

David  M.  A  n  a  it  in  e. 
Assistant  Secretary  for  Cont/rcMional  Relations, 

V.u  losures. 

COUrmK  COMPARISON  Of  SPfiCIU  PROVISIONS  FOR  DEVELOPING  COUNTRIES  IN  THE  STOCKHOLM  PROTOCOL 
AND  THE  PARIS  REVISIONS  (iy/i;  OF  THE  U.CC.  ANO  BErtNE  CONVENTIONS 

PART  I,  — CRITERIA:  DURATION;  T1VE  OF  ELCCTION 


SUl-hOti]  protocol 


Paris  revision  ol  the  U  C.C. 


Paris  revisian  of  Seme  —appendix 


Cr'ffo  AM.  1,  preamble:  "regir.lecJ  as  a 
de.  Moling  country  in  continuity  m*H 
the  estitl  shed  practice  of  the  Ceneral 
As<5rph!,'  of  the  Umfe  J  Nation," 

Du» -I'lin.  10- year  initio  '*erind  under  art  1, 
prewHe,  j>fos,  under  *r!.  3.  fish'  to  ex* 
teod  penicl  indefinitely  unlit  adherence 
to  ne.v  a:t  that  prohibits  reservations, 
fjtjt,  urtder  ait.  4,  cannot  maintain  reser- 
vations if  no  longer  regarded. as  a  cte* 
veloc<r*£  countr/— roftficaNon  bt  direc- 
ts ge^ent  and  reservations  teave  6 
\ear*  ihereaffer. 

Ti  re  of  election:  Arl.  I,  preamble:  upon 
ty.MdUvn  or  accession. 


Art  Vbis  (I):  same  as  the  Stockholm 
protocol, 


Arl.  Vbis  (?)  and  0):  renewable  10- 
vesr  periods  until countff  becomes 
developed;  cutoff  point  at  end  of* 
extent  10-year  perod  or  3  year* 
after  country  ceasui  to  tie  a  de- 
velooirg  one,  whichever  empires 
/ater. 


Ait.  10):  same  as  the  Stockholm 
protocol;  new  member  developing 
countries  hid?  invoke  reservation*. 

Ar>.  1(2)  and  (3):  sime  as  U.C.C.: 
renewable  10-year  periods  until 
country  becomes  developed;  cutoff 
point  at  end  of  current  10-year, 
period  or  3  years  after  country 
ceases  to  he  a  developing  one, 
whichever  empires  later. 


Art.  Vbis  O):  at  the  time  of  ratitica-  Art.  1(1):  same  a^  D  C  C.  at  the  time  of 
tion.  acceptance,  or  au&ssion,  or  ratifiratinn  or  accession,  or  at  an/ 
thereafter.  time  thereafter. 


PART  U.— TERM  Of  PROTECTION;  GENERAL  EXEMPTION  FOR  TEACHING,  STUOY  AND  RESEARCH  IN  EOUCATION 


No  special  provision;  under  art,  IV: 
Me  plus  25  years,  in  general 


Term  of  r  rofection :  Aft.  7  of  the  ccmvenNon 

as  frr<d'*ied  by  :rt.  1(a)  ot  the  r-rolxcl: 

hie  ri'rt  25  vears,  In  general, 
Gsrei *\  education  exeirip^on:  Art.  \(*Y.  OniiUed  completely. 

BroH  reservafion  ?«fm  tt.nn  li'mta linns 

on  r»ny  economic  right  of  au1nnr>  for  r>»ir- 

rn     ol  'teaching,  study  and  research'* 

ir,  aH  Held^  of  edncMi^",  subject  toenm- 

p^i^^'i'jn  th.»t  confirms  to  stsndirds  of 

^aymei.1  for  national  authsr:. 


Ni  special  provision;  governed  by 
9rf.  7  of  the  cnove  ition:  life  plus 
SO  ve<irs.  in  general, 

Omitted  compl^.ely. 


PART  tfl:  TRANSLATION  RESERVATION 


Aif.  KM' 3-vear  period  for  all  houses;  Art.  V  ot  the  U.CC  .  *s  modified  by  Art.  H  and  W:  general  y  same  as 
?,rV  Cfiues  10  years  tTom  U\  puWif^»      ?»rt,  vtfir:  «ssenti?IW  3f>vearstor  U.CC, 
litn  'j  iless  exercised:  no  purpose  le ;tr ic-      "^orlcf  langnages"  and  p  { years 
l^n;  export  permitted.  for  "nony-orld  languages" -pars. 

(1)  and  f2):  all  lan{»u^ps  subject 

to  "teaching,  scholarship,  or  re* 

search"  restriction  -  psr.  (7s;  g<« 

poit  prohibited,  subject  to  j*cep- 

tion  for  copies  sent  \q  nationals 

In  anofier  country  for  teaching. 

schol^ship,  or  research  and  with- 
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COLUMNAR  COMPARISON  Of  S«(WL  PROVISIONS  FOR  DEVELOPING COUMTftl tS  IH  THE  STOCKHOLM  PROTOCOL 
AND  THE  PARIS  REVISIONS  (1971)  OF  Tt'F.  U.C.C.  AriO  BERNE  CONVENTIONS.  -Continued 


PART  111:  TRANSLATION  RESERVATION  -Continued 


Stockholm  protocol 


P*ns  revision  of  the  U.C.C. 


Paris  revision  ol  Berne  -ippenJit 


Note:  Alternative  to  apply  10  year  infla- 
tion reservation  based  on  Pans  Act  ol 
1896,  subject  to  rnatec idt  reciprocity. 


out  commercial  purpose  (transla- 
tions in  English,  Fiench,  and 
Spanish  may  not  in  any  case  be 
exported)  par,  (4);  prohibition 
on  export  also  subject  to  exception 
where  printing  within  licensing 
State  not  economically  or  practi- 
cally feasible  and  under  limita- 
tions regarding  place  of  printing, 
whether  printing  JjaIuI,  end 
copies  must  bo  letumed  in  bulk 
to  the  licensee. 


No  statement  required  limiting  distribution 
to  licensing  State,  no  copyright  notice 
required. 


'•Just  compensation"  for  licenses  during 
3-  to  10-year  period;  no  compensation 
alter  10  years  if  author  failed  to  publish 
(ran  station. 

Assurance  of  payment  and  transmittal 
subject  to  national  currency  regulation*. 


Recapture  exclusive  right  by  publication  ol 
translation  within  10  years  cf  first 
publication. 


No  compilable  pro/<$iOn_. 


No  comparable  provision., 


Copies  in  all  languages  must  bear 
statement  that  they  are  only  avail- 
able for  distribution  in  State  where 
license  applies;  retaining  copy- 
right notice  must  be  given  by  li- 
censee if  original  work  bore  U.C.C. 
notice-  par.  (4). 

"Just  compensation  that  is  consistent 
with  standards  ol  royalties  nor- 
mally operating  on  ticenses  freely 
negotiated  between  persons  in  the 
I  countries  concemed"-par.  (b). 

Assurance  of  transmittal  of  payment ; 
if  national  currency  regulations 
intervene  competent  authority 
shall  make  all  efforts  by  use  of 
International  machinery  to  insure 
payment  m  internationally  con- 
vertible currency  -  par,  (S). 

Terminate  Art.  Vter  license  and  fore- 
close further  Art,  Vter  licenses  if 
authorised  translation  in  same 
language  ami  with  substantially 
the  same  content  is  published  at  a 
price  reasonably  rehted  to  thai 
normally  charged  for  comparable 
works  -par  (6), 

Note:  after  7  years,  licensee  is  free 
to  seek  ne,v  license  governed 
exclusively  by  art,  V  — par.  (9)  of 
art,  Vter ;  art,  V  license  available 
to  any  national  of  contracting 
State  without  recapture. 

License  to  translate  a  work  published  Same  as  U.C.C. 
in  printer]  or  analogous  frms  ol 
reproduction  may  be  granted  to 
0  r  9-.!  ih'H  .?(!*■£  ui  (jfrm/duyni  m 
developing  countries  if  made  for 
the  purpose  ot  bfoidcasfing,  with- 
out any  conimerciil  purpose,  ,ind 
it  sole  purpose  of  broadcast  >s  use 
tor  teaching  or  dissemination  of 
iesu1ts  of  technical  research,  and 
if  broadcasts  intended  for  receo- 
tion  in  same  developing  country  - 
par.  (8)L 

Uniler  same  conjitions  as  above,  Same  as  U.C.C* 
license  may  also  be  granied  to  a 
broadcasting  orgaiurafHjn  for 
translation  ol  "any  te<t  incor- 
porated in  an  audiovisual  bialion 
rth.ch  *vi<  itself  f'/epare:l  ami 
published  tor  the  sol«  purpose  of 
being  used  in  connection  with 
systematic  uv  tiuttional  male- 
rials"— par.  (8). 


Note:  Irrevocable  choice  between 
Art.  u  reservation  end  I0  yeir 
translation  reservation  based  on 
Paris  Act  of  1896,  witn  no  material 
reciprocity;  may  elect  latter  when 
developed,  subject  to  r.oterial 
reciprocity— art.  V, 
Same  as  U.C.C,  except  do  copyright 
notice  required. 


Same  as  U.C.C, 


Same  as.U.CC, 


Recapture  exclusive  right  at  any  time 
if  authorised  translation  in  same 
language  and  with  substantial!*  the 
same  content  is  published  at  a 
price  riasortably  related  to  that 
normally  charged  for  comparable 
works. 
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PART  IV;  HIPRODUCllQN  RESERVATION 


Stockholm  protocol 


Pans  revision  of  the  U.C.C« 


Paris  revision  of  8eme- appenrfi* 


Alt.  J(c):  compulsory  kjising  iyslem 
after  10  years  unless  nt •  t  excise)  by 
re  I  reduction  in  oiijiiuff Jim  in  country 
w  nere  license  might be  sought, 


Art.Mian<JIV:5am«»U.C.C. 


Compulsory  licence  to  reproduce  an  J  pub- 
lm  lac  "educational  oiJ  cultural  pjr- 

"J  jit  coniptnst!"in"  for  compulsory  li* 


Assurance  el  payment  1 1 J  transmittal  sub- 
jetl  tr>  mboiul  c  .money  reg'jljtbns. 


£  Xpert  permitted.. 


Same  as  U.C.C. 


Sirna  as  U.C.C, 


No  comparable  pr j/-s  :n„ 


lfce*se  to  reproduce  "literary  or  artistic 


Recapture  exclusive  ri^ht  by  reproduction 
and  publication  ui  ccunlry  concerned. 


No  comparable  prjviiion. ...... 

No  comparable  provision  ......  


License  to  reprjjf.ce  *crk  "in  thfl  original 
fo:-fn  n  Ahich  it  a  13  created." 


Art.  Vjuoler.  exclusive  period  S 
years  generally;  exceptions —3 
yens  hr  woim  of  tna  mtural  and 
pnysic  il  sciences,  including  math* 
ematicsand  ol  te:hnologir;  7  years 
lor  works  of  fiction,  poetry,  drama 
and  music,  and  to r  ait  books;  li- 
cense avai'abte  unless  author- 
ized copies  gtner?lly  disiiibuted 
in  fiat  State  to  pu'jiic  or  in  con- 
nection wih  systematic  instrui* 
tiotnt  activities  at  piice  leayjnabW 
ref  its  to  thA  ru<ma//y  charged 
in  State-  lor  comparable  works  — 

Licence  oh/  lor  use  in  connexion  Same  as  U.C.C, 
vvitn    ■systematic  instructional 
amities'*. 

Just  compensation  that  is  continent  Sam:  as  U,C,C, 

with  standards  or  royalties  nor- 

nully  operating  on  licenses  freely 

negotiated  between  persons  in  Ihe 

t.10  countries  concern* J~par.  (2), 
Assurance  of  transmittal  of  pa/- 

inant;  it  nation  it  currency  regula- 
tions intervene,  comuetent  author* 

it y  sn  ill  make  a\\  efforts  by  us  0  of 

Internationa}  machinery  to  insu'e 

payment  in  internationally  con- 
vertible currency  -  par,  (2), 
Export  prohibited  a;  a  rule  -par.  (1>; 

however,  printing  abroad  and  sub- 

sequent  return  of  copies  m  bulk 

parmitted  if  printing  not  possible 

in  1tcen>mg  Male  due  to  lack  of 

physical  facihUes  or  economic  ca« 

pability,  subject  to  limitations; 

place  of  printing  must  be  U.CC.  or 

Berne  count ry.  and  the  printing 

nmit  be  la.yful  in  Mot  country. 
Copie>  must  bear  notice  shtmg  Same  as  U.C.C* 

available  for  <J i jcri button  only  in 

St*t*  A-here  license  applies  -  par. 

(2) 

License  to  reproduce  literary  scieri- 
(ific  or  artistic  works  that  have 
been  published  in  "printed  or 
analogous  forms  of  reproduc- 
tion"- par,  (J), 

Recapture  exclusive  right  by  general  Same  as  U.C.C. 
distribution  (0  public  or  in  con- 
nection with  systematic  institu- 
tional activities  a  1  prices  i«dyji«tLiiy 
related  to  charge  in  State  tor  com* 
parable  works  if  substantially 
same  language  and  content  as 
edition  published  by  licensee  — 
par.  (2). 

Notice  of  copyright  must  be  incited   No  comparable  provision. 

by  licensee  if  the  oiiginai  work 

bcrs  U.C.C,  notice -  par.  (2), 
License  to  Hpioduce  audiovisual  Same  as  U.C.C. 

fixations  and  translation  of  accom- 
panying tent  into  language  in 

general  we  in  ^he  country  ton- 

cerffed  if '  V»«f pared  and  published 

(or  the  sole  mirinsic  purpose  of 

being  used  in  connection  with 

systematic   instructional  active 

tics"-  par.  (3). 
No  compulsory  license  may  issue  to  Same  as  U  SC. 

reproduce  translation  not  pub- 
lished by  the  proprietor  or  under 

his  authority  nor  to  reproduce 

li a  nilatiOn  that  is  not  in  a  language 

Ibal  is  »t>  genenl  use  in  State 

issuing  the  licenss—p2t.  (I), 


Same  as  U.C.C.  but  with  general 
reference  to  "*ork$." 


ERIC 


IMS 


COlUMMfl  COMPARISON  Of  SPECIAL  PROVISIONS  FOR  DEVELOPING  COUNTRIES  IN  THE  STOCKHOLM 
PROTOCOL  AND  THE  PARIS  REVISIONS  U3M)  OP  THE  U,C  C.  AND  BERNE  CONVENTIONS. — Continued 


PART  V.--8R0ADC4$mS  RES^VATIO'4 


Art,  l(ij>  5ubstiUi»e  tcJ  e!  Uoi  <n  *n<| 
(^)r'O-i  i  w-  t  Ult.'.e  i!r  1/<";[ifl»*-ij>id 
to  Ihe  t^tl  f»t  Is*  N  *  n*  Crm>\"ito'l 
Oft  |H  *  LsfOj  F; Jsts'i^  'ii;f>V  Nation  >l  l.vi-> 
tolun  rp^Mte  c.n  !i!ioih,U\  o->'  itc 
lish  tom^Au  li  ei  s,  aa.-ii 
tbf.vu^io'.l  lirm  of  'JWgM;  n»:M  nf 

a^MOfl'i;>  bf  3,>  lv.^  1  3;t]  fuiT'Mlunh'j. 
livrt  to  pjMk  of  L ?  KiV  !  il  v  Oai  rui1  j  j. 
to;itcf  i-ro;.::Ti.iV pyrr>.Mi  h.eis« 
sulj'Xt  Jy  p  i>tr^riU'l  " >qutt lL-ie  fin'ij > 
euuoni," 


Pans  rev^otl  of  tn«  U.C  C. 


Na  srnicnl  provi 'ij^is  fjr  developing 
count! nl,  IVbn  e<jire>sl/  n> 
o«mres  I'm  o*;hl  b  broHcA'«! 
titter  in  Iho  on,ji»ial  fui  rn  om  3n/ 
fofin  fecuR'imb}*  tfenved  from 
Ihe  OTipjml ;  tniion.il  leg<sl-it<o:i 
mv/  mirk*  enceijlhns  ih^t  «to  n.it 
conflict  v/dli  (he  ^(ifil  of  Ihe  fun* 
Oiiiiiunbij  Uiihl,  iiwOaccsfJ  "u'e 
n <t L>t«r  Jjgtee  of  etf«?c!ive  pro- 


Pans  region  of  Beine—  append.* 


Uo  ^  pec  ill  provisions  for  devebiin-g 
CTJ'Unes,  an.  llbis  of  Ihe  cou,^n« 


KXIIlMT  c 

LtMJKN  AMI  DltlTSf'H, 

.v<iM  rw/\  y.r. 

P.wns  ltKiistox  or  the;  1*N'ivr.iis.\i<  Copyright  Cowuviiox — A  Hksi'ONse  to 

CoMMLNTS  OF  TIIK  DKPAUTMKNT  OF  STATU 

ThD  statement  is  in  response  to  comments  of  the  Department  of  State  received 

in  reply   1 1 r  prior  anahsis  of  the  Paris  revision  of  tin1  I'ldversal  < *o]>yt'J^lil 

Convent b-n.  This  response  is  limited  to  points  directly  made  by  the  I >opnrt citonr 
in  its  letter  of  .Tune  *J1«  Y.fi2  to  Senator  Fulbrlght,  Additional  points  and  nmpli- 
lleaTion*  air  raised  in  our  prior  nmilysls. 

The  Deparuncnt  ,r*  ^ t : 1 1 o  correctly  recognizes  that  our  comments  are  directed 
nt  two  qm>rioiis\  The  D<  parfmcnt  has  dociined  to  give  any  opinion  on  the  second 
of  Muse,  namely,  whether  Congress  should  provide  a  means  for  compensating 
American  authors  and  publishers  who  suiter  financial  Injury  by  reason  of  tlie 
concessions  granted  to  developing  countries  under  the  revised  Universal  Copy- 
right Convention,  Indeed,  the  Department's  letter  does  not  appear  to  contradict 
tlie  likelihood  of  sin-h  Injury,  exeept  to  question  the  extent  to  which  the  develop- 
ing countries  will  resort  to  the  proposed  compulsory  licenses  and  to  point  to  the, 
far  I  Mmr  such  countries  might  unilaterally  impose  more  burdensome  conditions 
In  | heir  own  copyright  laws. 

We  shall  return  to  both  of  these  points  below  ;  at  this  point  we  would  simply  note 
the  Department's  com-tushm  that  "ratification  of  the  revised  ITO  is  in  the 
national  interest.1  We  dn  not  share  tlds  view.  If.  however,  after  a  full  examination 
of  the  facts  the  Senate  should  decide  to  ratify  the  revised  Convention,  tlie  Trade 
Kxpausb  u  Ar  t  of  HMU  is  ample  pn  cedent  for  Congress'  obligation  to  compensate 
those  Ameri  can  eilizens  who  will  ho  injured  in  the  interests  of  our  foreign  p«i*e>" 

The  nx st  quesiion  raised  is  whether  the  Semite  should  rnlify  the  revised  C»ai- 
vent  Dm.  Althoiuh  ilie  questions  are  distinct,  the  answers  cannot  he  separated.  We 
do  not  believe  that  Confess  should  decide  whether  to  adopt  a  course  of  action 
likely  to  cause  economic  injury  to  a  class  of  American  citizens  without  considering 
what  devices  are  available  ft)  mitigate  such  injury. 

The  Department  notes  that  "the  Association  of  American  PuhlDIiers,  along 
with  many  other  major  copyright  groups,  including  the  American  liar  Associa- 
tion. ha\e  lirmly  end"i>cd  I  S,  ratiiieathai  of  Mtv  CCf/'  We  will  concede  that, 
at  tie'  present  time,  our  position  against  ratification  appears  to  be  a  minority  one. 
It  is  shared,  however,  by  several  other  publishers,  We  daresay  that  many  of  those 
groups  which  have  endorsed  ratification  have  done  so  with  insufficient  consid- 
eration of  the  potential  Impact  of  the  revisions  and  might  he  disposed  to  modify 
their  position  upon  a  full  examination  of  the  facts.  We  refer,  in  Oils  connection, 
to  a  recent  article  by  counsel  to  the  Authors*  League,  a  copy  of  which  is  enclosed, 
entitled  "Downgrading  the  Protection  of  International  Copyright'  in  which  Mr. 
Karp  In  esseiict^  holds  rhat  the  Paris  Revision  of  the  1'CO  is  Hie  same  sellout  of 
authors  and  publishers  as  the  notorious  Stockholm  Protocol.  We  would  n^o  »m!»% 
that  il  is  «me  particular  group,  authors  and  publUhcn  of  iducaiioH>il  matrrUti, 
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who  will  suffer  most  of  the  adverse  effects  of  t lie  revised  Convention  and  that  the 
vlevv]K»tutK  of  this  particular  group  have  not  been  expressed  publicly  to  date. 

The  chart  prepared  by  the  Copyright  OlhVoand  Included  with  the  State  Depart- 
ment's reply  to  Senator  Fulbvight  is  not  inconsistent  with  the  study  prepared  by 
our  oltlee,  Jtoth  lead  to  t he  conclusion  that  the  "improvements"  of  the  VnrU  revi- 
sion o\cr  the  teriuH  of  the  Stockholm  Protocol  are  principally  of  a  procedural 
nature,  .subject  to  application,  interpretation,  and  implementation  by  each  nYvcl< 
oping  country.  So  far  as  authors  ami  publishers  of  tevtbooks  and  other  educa- 
tional material  are  concerned,  any  Improvements  are  minimal  or  Illusory*  Kvnm« 
pies  Illustrative  of  this  conclusion  are  given  In  our  initial  analysis  of  the  I'arls 
revision* 

The  Department's  tetter  also  points  to  the  possible  steps  which  may  be  taken 
by  developing  countries  if  not  granted  the  concessions  einhodled  Iji  the  revised 
UtT\  We  are  not  persuaded  that  the  revision  will  not  lead  to  substantially  similar 
results  even  within  the  framework  ot  uu  International  convention.  Further- 
more. a\  number  of  developing  countries  already  are  members  of  either  the  Heme 
or  Universal  Copyright  Conventions  and  their  willingness  to  take  steps  requir- 
ing withdrawal  from  their  existing  Convention  obligation*  is  likely  to  be 
tempered  by  political  considerations,  Kveii  if  that  were  not  the  case,  we 
cannot  accept  the  notion  that  we  should  allow*  ourselves  to  be  blackmailed  Into 
concessions  lnjurons  to  the  Interests  of  American  citizens.  Foreign  countries  may 
wish  to  expropriate  like  tangible  properties  of  American  citizens  situated  n broad, 
but  we  have  never  consented  to  any  prior,  formal  multinational  legit imazat ion 
of  such  practices  because  of  threats  Hint  It  will  be  done  anyway, 

The  Department  states  that,  based  upon  existence  with  Article  V  of  the 
existing  IXC,  It  may  bo  doubted  that  tike  compulsory  licensing  provisions  will 
be  utilized.  To  begin  with,  the  new  translation  license  of  the  Paris  revision 
may  become  nvailable  sooner  than  Is  the  ease  with  the  existing  CCC  provi- 
sion; also,  the  concessions  allowing  foreign  translation  and  manufacture  facili- 
tate use  of  the  licenses.  More  significantly,  perhaps,  the  compulsory  license 
provisions  obviously  do  not  have  to  bo  resorted  to  in  order  to  have  their  adverse 
effect.  Their  mere  availability  is  sulliclcnt  to  deprive  International  bargaining 
of  any  semblance  of  free  negotiation.  Where  the  requesting  party  may  use  a 
refusal  by  an  owner  of  rights  as  a  vehicle  to  more  favorable  terms,  it  become* 
ditlienlt  for  ns  to  understand  how  "terms  [din  be]  worked  out  between  the  parties 
Involved  without  the  new  I  for  recourse  to  the  treaty,"  It  is  equally  difficult  to  un- 
derstand the  zeal  with  which  the  developing  countries  sought  the  compulsory 
license  provisions,  atul  the  piratical  consequences  the  Department  feels  will 
enure  If  such  concessions  are  not  granted,  if  the  provisions  are  not  to  be  used 
The  Deportment  states  that  the  revised  UCC  does  not  permit  unpaid  uso,  but 
requires  that  *'  'due  provision  shall  be  made  at  the  national  level  to  ensure'  that 
Compulsory  licenses  provide  for  'just  compensation  that  Is  consistent  with  stand- 
ards of  royalties  normally  operating  In  the  two  countries  concerned.' "  It  is 
obvious  that  the  ''due-Mess''  of  the  provisions,  the  "just  ness*'  of  the  compensa- 
tion and  its  'Vonsistonrv"  with  prior  standards  are  subject  to  varying  inter- 
pretations and  considerations  among  each  of  the  developing  countries.  It  is 
not  unwarranted  to  assume  that  what  developing  countries  may  deem  "just 
compensation'*  to  American  authors  and  publishers  will  he  less  than  a  pittance, 
Similarly,  in  the  area  of  audio-visual  works  ami  similar  materials  of  the  now 
educational  technology,  any  preexisting  standards  are  illusory  If  not  non- 
existent: yet  such  materials  require  a  great  deal  of  Investment  of  author  aad 
publisher  time,  expense  and  effort.  We  reiterate  our  opinion  that,  in  practice, 
the  compensation  that  actually  would  be  paid  under  compulsory  licensing  can  only 
be  described  ns  negligible, 

The  Department  also  states  that  ratification  of  the  revised  CCO  'will  pro- 
vide concrete  evidence  of  t he  concern  of  the  Cnited  States  for  the  legitimate  net  ds 
of  developing  countries  in  the  field  of  education."  These  needs  are  valid.  We 
question,  however,  whi  ther  it  Is  the  function  of  a  class  of  individual  American 
citizens  to  fulfil!  thorn  upon  terms  imposed  by  an  international,  governmental 
agreement.  Would  not  governmental  loans  abroad  or  governmental  purchases 
under  Constitutional  guarantees  and  resale  abroad  or  some  similar  means  be 
more  appropriate?  The  "educational  needs"  of  developing  countries  aiso  include 
schoolrooms,  const  ruction  equipment  and  instructional  apparatus;  to  our  fcnowb 
edge,  the  producers  of  stich  physhal  properties  have  not  been  a.  Urd  to  make  the 
sacrifices  now  to  ho  r.y,,,?rCij    <  ir.vnert:  of  Intangible  property— -America ti 
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Should  Congress  decide,  for  some  reason  wo  cannot  now  acknowledge,  that  the 
fulfilling  of  "educational  needs"  is  an  individual  function,  there  are  the  additional 
questions  of  whether  the  revised  UCO  Is  properly  constructed  to  meet  that  end 
with  adequate  safeguards  against  appropriation  of  American  property  under 
circumstances  not  legitimately  related  to  such  needs:  and  of  why  the  individuals 
should  not  l>e  compensated  for  Injurlos'occflsloned  by  their  contribution. 

EXHIBIT  D 

I  Prom  Publishers  Wckly,  Si>i>tembi>r  27, 1071] 
1>0W  No  KADI  NO  THE  PROTECTION  OF  INTERNATIONAL  COPYRIGHT 

(Hy  Irwin  Karp) 

"Developed"  and  "developing"  nations  alike  will  want  to  study  the  diminished 
degree  of  international  copyright  protection  which  Is  foreseen  In  reports  of  major 
copyright  revision  conferences  held  in  July  in  Tails. 

Uevtsed  texts  of  the  10.V2  Universal  Copyright  Convention  and  Berne  Con- 
vention were  adopted  at  conferences  held  in  Paris  front  July  5  to  July  24.  The 
pur|w»so  of  the  revisions,  embodied  In  Identical  provisions  of  both  new  conven- 
iens. Is  to  allow  "developing  countries"  to  diminish  copyright  protection  by  grant- 
ing compulsory  licenses  to  translate  and  reproduce  books  and  audio-visual  male- 
rials  without  l he  copyright  owners'  consent. 

The  1071  I'CC  heroines  effective  when  ratified  by  12  countries.  It  must  be  rati- 
fied by  the  l  ulled  States  to  apply  to  American  works.  Although  the  United 
States  could  not  accede  to  the  new  Paris  (nemo)  Act  until  the  1000  Copyright 
Act  is  revised,  the  Paris  Act  will  not  become  effective  until  the  United  States, 
France,  Hrltaln,  and  Spain  agree  to  be  bound  by  the  1071  UCC.  A  United  States 
delegation  participated  in  the  UCO  conference  and  sat  as  observer  at  the  Berne 
conference. 

■STOCKHOLM  PROTOCOL  REVISITED 

The  Paris  conferences  climaxed  four  years  of  maneuvering  that  began  with  the 
Stockholm  revision  of  the  Peine  Convention.  At  Stockholm,  developing  countries 
argued  that  they  must  have  "freer  access*'  to  foreign  copyrighted  works  than  the 
Kerne  Convention  permitted,  to  Improve  their  education  and  culture,  "Developing 
country  "  it  should  be  noted,  Is  an  elastic  term  of  formidable  Teach,  It  includes 
countries  truly  in  early  stages  of  economic  and  cultural  development,  such  as  the 
new  African  states,  ft  also  stretches  to  embrace  Prazil,  Yugoslavia,  Israel,  India, 
and  many  other  nations  well  enough  developed  to  maintain  large  armed  forces, 
extensive  government  bureaucracies,  publishing  Industries,  and  other  anient  ties 
one  ordinarily  associates  with  "developed"  countries.  In  fact,  under  the  defini- 
tions in  both  new  convention*,  a  substantial  majority  of  United  Nations  members 
would  qualify  as  developing  coutaries,  entitled  to  exercise  compulsory  licensing 
privileges, 

"Freer  access"  also  is  an  elusive  term.  At  times  it  seemed  to  mean  an  Improve- 
ment In  communication  between  developing  conutriess  and  authors  or  publishers 
in  ilovelojMMl  countries,  so  that  voluntary  licenses  could  be  negotiated  more  easily. 
Put  ultimately  it  connoted  something  more  drastic.  iV.,  the  privilege  of  translat- 
ing or  reproducing  an  author's  work  without  bis  permission,  or  at  a  royalty  lower 
than  he  asked  for  a  voluntary  license  he  is  willing  to  grant. 

A  NEW  K!Ni>  OP  l4iKEK  ACCESS" 

A  nation  outside  the  copyright  conventions  can  give  Itself  this  kind  of  "free 
access."  It  can,  like  the  Soviet  Union,  allow  its  publishing  houses,  state  or  prU 
vately  owned,  to  translate  and  publish  foreign  works  without  their  authors' 
consent.  It  need  not  pay  any  royalties;  or  it  can  tlx  whatever  rate  It  chooses.  And 
like  the  USSR,  it  can  make  the  royalties  non-exportable  when  It  chooses  to  allow 
them.  However,  a  country  bound  by  a  copyright  convention  cannot  override 
authors*  rights  so  easily,  It  must  protect  the  works  of  other  member  countries 
according  to  the  standards  of  Its  eonvcutlon.  If  it  wants  to  appropriate  works  in 
violation  of  the  standards,  it  must  leave  the  convention.  Or  it  can  try  to  have 
the  convention  amended,  downgrading  the  standards  of  protection  to  the  point 
where  it  is  free  to  adopt  compulsory  licensing,  preferably  while  requiring  her 
countries  to  continue  giving  full  protection  to  its  authors. 
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TlHMVvoJopln«  connhlcs  of  Hit*  Kerne  fnlon  successfully  employed  this  iuctio 
ill  Mfvklmlm  iti  1U07,  The  Stockholm  Act  made  several  changes  In  the  Kerne 
<  ouvcntlon,  including  the  appending  of  a  Protocol  to  the  main  text.  The  Protocol 
contained  a  set  of  exemptions  porJnilMn^  liie  tU'voiojiln^  countries  to  grant  com- 
pulsoiy  translation  and  reproduction  licenses,  to  "limit"  the  economic  rights  of 
author*  for  purposes  of  teaching  unit  study,  ami  to  make  other  encroachments 
on  the  standards  of  protection  ivqutivil  of  member  countries  lu  the  main  text 
Ulton  Hie  panic  subsided,  develop!  countries  realized  thev  almost  had  sur- 
rendered  too  much  of  their  authors'  rights,  They  did  not  ratify  the  Protocol,  ami 

t  never  became  applicable  to  their  authors  ami  publishers,  The  developing  eotiu- 
Ivies  did  not  stalk  out  ofKeriie.or  the  HV. 

Hut  talk  of  an  exodie*  persisted  :  and  developing  countries  continued  In  argue 

or  "freer  access"  to  copyrighted  works  of  developed  countries,  in  1UUU  a  Joint 
1  I  i  Heme  study  group  recommended  the  simultaneous  revision  of  hoth  con- 
yentbms.  And  in  INTO  revised  texts  were  drafted  for  the  Revision  Conferences  by 
I  i  (  ami  Heme  committees,  each  consisting  of  se\eral  developing  and  developed 
countries.  The  Html  draft  texts  were  the  result  of  two  rounds  of  negotiations  and 
preparation  in  which  the  developing  and  developed  countries  made  concession* 
and  gave  up  rights  to  reach  a  "delicate  balance11-- a  compromise  frequently  re- 
f erred  to  at  the  Paris  conferences  as  "Hie  package  deal/' 

The  developed  countries  existed  that  the  draft  texts  would  be  adopted  with* 
out  substantive  changes  by  the  conferences,  since  they  were  the  result  of  sub- 
stantial compromises  and  thorough  consideration.  Their  owning s|>ecchos  empha- 
sized the  need  for  maintaining  the  "delicate  balance'  and  not  reopening  the 
"package  deal."  Hut  developing  countries  reopened  tiie  'package  deal"  and  made 
changes,  through  amendments  of  the  text  and  adoption  of  "interpret  a  Hons*'  in 
the  Itcport. 

Since  the  Tidied  States  Is  a  member  of  the  TCC  and  not  of  Hemp,  and  since  the 
same  basic  changes  were  made  in  both  conventions,  the  discussion  Is  keved  to 
Hie  11*7 1  IVCi 

thk  dkk.vk  sAma'Akt)  ( r. acsk 

Article  XVIf  of  the  1!>.VJ  1TV  and  the  Appendix  Meclnration  prevented  nnv 
country  bohmglng  to  both  conventions  ftnjTi  leaving  Kerne  and  relying'  on  IVC 
for  protection,  in  other  Hornc-CCC  countries.  The  1U71  ViV  criminates  thl* 
condition  for  developing  c  ountries,  allowing  them  to  leave  Kerne  and  retain  IVO 
protection  In  any  other  country  belonging  to  both  conventions. 


KKCKonrcriON*,  rriu'ouMANi  k  moms 

Article  I  of  the  1052  LVC  requires  member  states  to  "provide  for  the  adequate 
and  elective  protection  of  the  rights  of  authors  and  other  copyright  proprietors/'  " 
It  renmlus  unchanged  in  the  1U71  text,  and  is  supplemented  bv  a  new  article,  /C — * 
hi*,  which  states  that  tiie  rights  mentioned  in  Article  1  "include  the  basic  rltfhirt 
insuring  the  author's  economic  interests,  including  the  exclusive  rigid  to  author- 
ise reproduction  by  anv  means,  public  performance  ami  broadcasting." 

While  some  observers  see  (V  as  upgrading  the  level  of  protection'  in  CCC,  It  is 
doubtful  that  it  adds  much  to  tiie  present  obligation  of  Article  I  to  provide  "ade- 
quate and  effective  protection  of  the  rights  of  nuthors."  Moreover.  Article  IV  hi* 
allows  memWu-  states  to  carve  exceptions  into  these  "exclusive0  rights,  declaring 
that  any  state  may  -make  exceptions  that  do  not  conflict  with  the  spirit  and  pro. 
\isioiis  of  tbis  Convention,  to  the  rights"  of  reproduction,  public  performance 
and  broadcasting,  so  long  as  a  "reasonable  degree  of  effective  protection"  is 
vided.  This  could  cover  n  wide  range  of  exceptions  which  eop\  right  experts  in 
other  countries  might  devise,  partic  ularly  since  their  courts  will*  ho  the  only  effec- 
tive forums  for  deciding  whelher  the  "except ions"  they  legislate  eolnplv  with  the 
provisions  of  / 1'  bis  of  the  UCC. 


hKFIMTIoN-  or  nKVKmeixo  CorXTflY 

Article  V  hi*  delines  a  developing  country  as  one  so  regarded  "in  conformity 
with  the  established  practice  of  the  !\X.  (Jeneral  Assembly."  There  is  no  explicit 
practice,  or  list  of  developing  countries.  The  t'.NYs  Committee  on  Assessments  bus 
considered  "developing  countries"  as  those  with  a  per  capita  Income  of  $300  or 
less,  Kut  the  developing  countries  at  Paris  strongly  resisted  the  suggestion  that 
tids  or  any  other  concrete  criteria  be  approved  by  the  two  Coiiferemvs.  From  a 
practical  viewpoint,  every  country  in  t= : ■  t J i  conventions  may  be  free  to  decide  for 
-0  :m  i    r.T — -it 
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Itself  whether  It  Is  n  developing  country.  Practically  every  South  American, 
African,  Middle  Eastern,  ami  Asian  nation  except  Japan  could  qualify,  as  well 
as  somo  European  countries. 

A  developing  country  whkh  notifies  the  Director  General  of  UNKSl'O  that  It 
wishes  to  exercise  the  compulsory  licensing  provisions  of  the  t'CC  may  do  so 
for  ten  years  after  the  Convention  comes  Into  force  ami  may  renew  the  privilege 
for  further  ten-year  periods. 

Tllfi  PRESENT  7R\S$lATlOS  I.lCfcNSK 

Article  V  of  the  lOoii  UCL*  guarantees  the  author's  exclusive  right  of  transla- 
tion of  his  work  fur  seven  years  following  initial  publication.  Thereafter,  if  an 
authorized  translation  has  not  api>eared  in  any  country's  national  language  or 
If  the  nuthorlzed  translation  is  out  of  print,  (lie  country  may  grant  Its  nationals 
non  exclusive  licenses  to  translate  and  publish  the  work  in  its  language.  The 
applicant  must  have  requested  and  been  denied  authorization  by  the  owner  of 
the  translation  right,  or  given  notice  to  the  publisher  and  designated  diplomatic 
otlklals  or  organisations,  if  the  owner  cannot  be  found.  The  Article  applies  to  all 
members  of  the  Convention. 

Article  V  requires  assurance  of  Just  compensation,  payment,  and  transmittal, 
u  correct  translation,  and  the  title  and  owner's  name  printed  on  every  copy.  Very 
few  compulsory  licenses  have  been  granted  under  Article  V,  l>crhups  because  of 
the  seven-year  requirement.  # 

the  Nt:w  translation  mcknsr 

The  H>7t  V.tV-  retains  Article  \\  with  a  few  insubstantial  changes.  Hut  it  also 
adds  a  new  Article  l"  tvr  which  permits  developing  countries— for  purposes  of 
"teaching,  scholarships  or  research"— to  grant  compulsory  licenses  three  years 
after  publication,  instead  of  seven,  for  translation  into  languages  that  are  In 
general  use  hi  develoj>od  countries;  and  to  grant  licenses  one  year  after  initial 
publication  for  translation  inlo  languages  not  generally  used  in  developed  i-iruo* 
tries.  Thus,  a  Sooth  American  developing  country  could  grant  a  license  to  trans- 
late an  American  novel  into  Spanish  three  years  after  H  was  Urst  published  hi 
the  lulled  Slates,  while  India  could  grant  a  license  to  translate  it  into  Kashmiri 
or  llcngail  one  year  after  publication— -If  an  authorized  translation  had  not  been 
published  in  that  language  or,  if  published,  had  gone  out  of  print.  These  com- 
pulsory licenses  are  subject  to  the  conditions  of  Article  V  ami  additional  condi- 
tions of  1"  tn\  discussed  below, 

TIIK  RUrUODrCT ION  UCEVSK 

The  11*71  IV(*  would  also  permit  developing  countries  to  grant  non  exclusive 
compulsory  licenses  to  reproduce  works  for  "use  in  connection  with  systematic 
instructional  activities."  The  license  would  permit  reprinting  of  books  in  their 
original  language  and  the  reprinting  of  translation  authorized  by  the  owner, 
provided  the  language  was  in  genera!  use  in  the  country  granting  the  license. 

The  license  can  be  granted  if,  within  a  specified  period  of  time  following  initial 
publication  of  an  edition,  the  owner  lias  not  distributed  copies  tin  the  country  "to 
the  general  public  or  in  connection  with  systematic  iiiMi ocwnnai  activities  at  a 
price  reasonably  related  to  that  normally  charged  in  the  State  for  comparable 
works,  .  ,  The  grace  ltcriod  for  fiction,  poetry,  drama,  music,  and  art  books  is 
seven  years  from  publication;  for  sclent  I  He  and  technological  books,  throe  years; 
and  for  others,  five  years.  Reproduction  licenses  may  also  be  granted  If,  during  a 
si x -month  period,  no  authorized  copies  are  on  sale  to  the  public  or  for  systematic 
Instructional  materials  at  a  "reasonably  related'*  price, 

W0BK9  SUBJECT  TO  LICENSES 

Reproduction  licenses  under  V  quatcr  apply  only  to  literary,  scientific,  or 
artistic  works  published  in  printed  or  analogous  form,  and  to  those  audio-visual 
works,  including  incorporated  text,  which  were  prepared  and  published  for  the 
sole  purpose  of  being  used  in  connection  with  systematic  Instructional  activities. 

Translation  licenses  under  1'  trr  apply  to  "writings"  and  permit  ••publica- 
tion" of  tlie  translation.  "Publication'*  means  reproduction  and  distribution  of 
copies  which  can  lie  read  or  otherwise  visually  perceived;  and,  according  to 
Article  I  of  the  VCV,  a  "writing"  is  a  separate  category  of  work,  distinct  from 
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"musical,  dramatic  arul  cinematographic  works,  mul  paintings,  engravings  and 
sculpture.  However,  licenses  to  tnmsluto  work*  composed  mainly  of  Illustrations 
may  also  authorize*  the  reproduction  of  the  illustrations,  subject  to  (lie  condi- 
tions of  V  quahv,  Tlio  Conference  agreed  that  the  lyrics  of  songs  were  not  sub- 
ject to  the  translation  license. 

Article  V  ler  also  allows  developing  countries  to  license  broadcast  Ins  nrg.v 
nidations  to  translate  published  works  for  use  in  noncommercial  broadcasts  In- 
tended  for  teaching  or  disseminating  tin*  results  of  research,  or  in  recordings 
used  for  such  broadcasts;  the  license  may  also  cover  texts  of  audio-visual  works 
whlcb  were  prepared  for  use  In  syslemntle  instructional  activities. 

Developing  Countries  which  grant  compulsory  licenses  are  protected  from  re* 
taliutlou.  Thus  no  devt»lo|>ed  country  can  reduce  the  level  of  protection  which 
it  is  obliged  to  give  to  works  from  such  developing  countries. 


Article*  V  Ur  and  V  r^itcr  Inspire  MnVdantiaUy  similar  conditions  for  the 
granting  of  compulsory  translation  and  reproduction  licenses,  The  applicant  for 
the  license  must  have  requested  and  been  denied  authorization  by  the  owner  of 
the  particular  right,  and  must  inform  a  designated  Information  center  of  ids  re- 
quest, if  the  owner  cannot  be  found,  copies  of  the  license  application  must  be 
sent  to  the  publisher  and  a  designated  information  center.  A  translation  license 
cannot  l>e  granted  until  a  farther  six  mouths  (for  3-year  licenses)  or  nine  months 
(for  I -year  licenses)  after  the  applicant  requests  a  license  from  the  owner  or 
sends  his  application  to  the  publisher*  No  license  can  be  granted  If  an  authorized 
translation  Is  published  during  this  period.  There  is  a  similar  six-month  grace 
period  for  reproduction  licenses,  but  it  Is  concurrent.  The  grace  period  for  trans- 
lation begins  after  expiration  of  the  one-  or  three-year  period. 

Translation  and  reproduction  licenses  are  not  transferable:  do  "not  extend  to 
the  import  of  copies,"  and  are  "valid  only  for  publication,  in  the  territory**  of 
the  licensing  country.  Copies  must  bear  a  notice  that  they  are  for  distribution 
only  In  the  licensing  state,  the  lT<V  copyright  notice  where  required*  the  litle, 
and  the  author's  name.  Translations  must  be  "correct,"  reproductions  uiu*t  he 
'■accurate." 

Duo  provision  must  he  made  "at  the  national  level"  to  Insure  that  licenses 
provide  "Just  compensation"  consistent  wilh  normni  royalty  standards  for  "freely 
negotiated"  licenses  between  persons  of  the  two  countries,  and  payment  and 
transmittal.  However,  if  currency  regulations  interfere  (Implying  they  may), 
"all  efforts"  should  be  made  to  insure  transmittal  lu  international  convertible 
currency  "or  its  equivalent." 


A  compulsory  translation  license  under  I"  tvr  is  terminated  if  a  translation  is 
published  in  the  developing  country  by  the  owner  {or  with  his  authorization) 
with  substantially  the  same  content  as  the  edition  for  which  the  license  was 
grunted,  at  a  price  reasonably  related  to  that  normally  charged  in  the  country 
for  comparable  works.  A  compulsory  reproduction  license  Is  also  terminated  by 
distribution  ot  authorized  copies  of  the  edition  in  the  country,  at  "reasonably 
related"  prices,  to  the  general  public  or  In  connection  with  systematic  instruc- 
tional activities,  in  either  cast*  any  copies  made  l>efore  the  license  is  terminated 
can  continue  to  be  distributed.  Translation  and  reproduction  licenses  cannot  bo 
gi tinted  when  the  author  hns  withdrawn  all  ropjes  from  circulation, 

These  provisions  were  essentially  the  provisions  of  V  tcr  and  V  quatcr,  as  set 
forth  In  tike  draft  texts  submitted  to  the  t'CC  and  Heme  revision  conferences — 
the  "package  deal."  However,  the  "package"  was  o|K»ncd  and  Its  contents  con- 
siderably changed  by  adding  further  provisions  to  tin*  text  and  by  adopting 
"jntorpretatb)n.H"  which  could  influence  the  application  of  t'je  license  provisions 
as  effectively  as  format  amendments.  These  are  some  of  the  changes, 

U  >  The  right  of  translation  was  extended  to  include  broadcasting. 

<2)  While  compulsory  licenses  to  translate  Into  languages  In  general  use  in 
developing  countries  wen*  only  to  be  granted  three  years  after  publication.  V  trr 
wjis  amended  at  the  conferences  to  j>ermit  n  developing  country  In  grant  such 
'  licenses  after  one  year  if  all  developed  countries  using  the  language  agree.  Thus, 
Hr.izil,  l>y  agreement  with  Portugal,  will  he  free*  to  translate  American  novels 
and  other  works  into  Portuguese,  Hra  all's  national  bingunwv  one  year  iplns 
nine  months)  affer  publication  in  the  1'nitod  Stales.  The  three-year  limit  cannot 
he  reduced  for  compulsory  License  trn rotations  into  KngHsh,  French,  or  Spanish. 
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(3>  The  olio-  avd  throe-year  compulsory  translation  licenses  were  supi>osod  to 
be  used,  according  to  V  /<r,  "only  for  the  purpose  of  leaching,  scholarship  or 
rmsuvh."  Hoover,  the  It^lKivt  of  I  ho  IV15  conference  states  ttutt  "tieliolurxlill*" 
refers  not  only  to  instructional  activities  tn  schools  and  colters  "but  also  to  a 
wide  range  of  organised  educational  lv1M«ks  Intended  for  participation  at  any 
ugo  K»  vol  uud  devoted  to  t  lie  study  of  any  Mibjevl."  Delegates  from  do  vc  lopinjj 
countries  mailt1  It  clout  that  they  understood  tlio  area  of  use  to  bo  extremely 
broad,  and  tbat  it  Included  the  sale  of  copies  to  tbe  public.  Similarly,  t lie  com- 
pulsory rep  reluct  inn  license,  according  to  V  qualtr,  was  snp;w>sed  to  be  used 
for  the  publication  of  editions  "for  um»  In  connection  with  systeinaiie  Inst  rue- 
tional  activities,"  However,  the  Ih'port  states  I  hat  "this  term  Is  Intended  to 
!ro  hide  not  only  activities  in  connection  with  the  formal  and  Informal  curriculum 
of  an  educational  Institution,  hut  also  systematic  out-of-schoul  education."  And 
***inv  delegates!  again  Indicated  their  view  that  sale  of  copies  to  the  public  was 
permitted.  Discussion  at  tlio  conference  reflected  broad,  loose  interpretation' of 
educational  and  Instructional  activities  that  could  easily  encompass  the  transla- 
tion or  reproduction —  and  general  sale— of  novels  and  other  trade  l*>oks  on  op- 
tional reading  lists  of  schools,  adult  education  centers,  radio  or  television  lecture 
series,  correspondence  courses,  and  the  like.  Some  delegates  indicated  their  belief 
that  any  use  tliat  promoted  "cult  mo"  served  an  educational  purpose. 

*  1 )  A  basic  premise  of  the  "package  deal"  was  that  copies  produced  under 
compulsory  licenses  could  not  be  expected;  and  licenses  were  to  he  "valid  only 
for  publication  In  the  territory"  of  the  developing  country  which  grants  the 
I  b  en  so,  However*  the  developing  countries  succeeded  In  amending  V  tcr  to 
allow  a  lbvn.siiitf  country  to  ex|*)rr  copies  of  transitions  produced  under  com- 
pulsory license,  In  any  language  except  French,  KngUsh  or  Spanish,  to  Its  na» 
tlonals  in  other  countries,  for  '  teaching,  scholarship  or  research." 

(5)  A  fu  tula  mental  question  *s  whether  the  holder  of  a  compulsory  license  can 
have  the  copies  printed  in  another  country.  If  a  developing  South  American, 
African  or  Asian  country  gvants  one  of  its  nationals  a  license  to  translate  or 
reproduce  nn  American  biography,  novel  of  textbook,  may  he  have  the  edition 
printed  in  Tainan,  or  tfv>(  <7erm;rny,  or  Czechoslovakia  ?  May  he  hire  a  translator 
in  another  country?  >nd  may  nationals  of  several  countries,  all  granted  com- 
pulsory licenses  for  tbe  same*  American  work,  use  the  same  translator  and  have 
their  copies  produced  abroad  by  the  same  printer?  Developing  countries  strongly 
resisted  an  explicit  requirement  lhat  printing  be  done  in  the  country  granting 
the  compulsory  license.  They  argued  that  some  countries  did  not  have  the  fucit- 
Itles  to  print  translations  or  reproductions. 

It  was  also  argued,  incorrectly*  that  this  Imposed  n  ^manufacturing  clause," 
Hut  the  manufacturing  clause  requires  an  American  author  to  print  his  books  in 
the  T.S.  as  a  condition  for  securing  U.S.  copyright.  The  printing  limit  proposed 
by  Argentina  ami  Great  Britain  was  a  limit  on  developing  countries  that  grant 
compulsory  licenses,  to  protect  the  author  against  an  expanded  use  of  those  li- 
censes. The  limit  would  not  restrict  the  author's  right  to  have  his  book  printed 
where  he  chooses.  It  he  grants  a  voluntary  license  to  a  publisher  in  a  developing 
country,  the  limit  would  not  apply. 

Actually,  the  limitation  was  already  Inherent  in  the  provisions  of  V  tcr  and 
V  fjutthr  which  prohibited  the  export  of  copies  made  under  compulsory  licenses 
and  proscribed  that  the  licenses  "bo  valid  only  for  publication"  In/tl^e  licensing 
country.  Article  VI  of  the  UCO  defines  "publication"  as  *'thc  reproduction  in 
tangible  form  and  distribution  to  the  public  of  copies  of  a  work.  .  ." 

After  much  discussion,  a  formal  "interpretation"  of  Articles  V  tcr  and  quatcr, 
and  the  corresponding  Articles  in  the  Berne  Convention,  was  prepared  by  a  Joint 
drafting  committee  of  Berne  and  HOC  countries  for  insertion  in  the  reports  of 
both  conferences.  The  Interpretation  has  essentially  the  *nmo  effect  as  an  amend* 
meat  of  the  texts.  Tt  declares  that  the  provisions  prohibiting  "export"  of  copies 
and  making  compulsory  licenses  "vnlUloidy  for  publication"  in  the  country  grant- 
ing the  license  "are  considered  as  prohibiting  a  licensee  from  having  copies  re- 
produced outside"  that  country.  However,  it  then  declares  that  the  prohibition 
does  not  apply  whe(e  the  licensing  state  does  not  have  printing  or  reproduction 
facilities,  or  its  facilities  "are  incapable  for  economic  or  practical  reasons  of 
reproducing  the  copies";  the  cor  tics  are  reproduced  in  a  Berne  or  IfCG  country ; 
they  are  returned  in  hulk  to  the  licensee;  the  reproduction  Is  lawful  where  done; 
ami  it  is  not  dene  in  a  plant  esitecinlly  created  for  reproducing  works  covered 
by  compulsory  licenses.  The  interpretation  also  states  that  V  tcr  and  V  qua  tcr 
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do  tint  prohibit  a  comjmlsury  licensee  from  employing  a  foreign  trnnslntor,  or 
several  licensees  !n  different  count ries  from  using  the  same  unptihllsliiH]  Hans* 
Intion.  TJu»  Interpretation  states  that  no  compulsory  license  should  lu  used  for 
commercial  purposes. 

KM'titT  ON  Al'THOKS*  R1G1US 

How  adversely  these  Inst  minute  changes  will  affect  authors*  right*  needs  more 
careful  consideration  that  the  delegate*  could  give,  ami  a  hotter  knowledge  of 
publishing  than  many  of  them  possessed.  The  chairman  of  (he  Conference,  lu  his 
closing  remarks,  observed  that  the  system  of  compulsory  licenses  would  not  satisfy 
"the  world  of  authors"  la  the  developed  and  developing  countries,  He  hoped  that 
compulsory  licences  would  he  an  oxcclitlou,  as  they  had  been  since  UO'J.  Anil  a 
principal  reassurance  offend  authors  by  the  architects  of  the  1U71  revisions  U 
thai  few  licenses  wlH  bo  Issued.  Hut  \t  Unit  Is  so,  then  tlioro  is  no  need  to  adopt 
these  now  provisions  which  sharply  downgrade  the  level  of  protection  In  LTO 
and  Heme.  A  more  realistic  forecast  may  he  a  MihMunllal  Increase  in  compulsory 
licenses:  because  the  time  period  for  translations  is  reduced  from  fcevcii  years 
to  one  year,  or  three  years;  heeause  compulsory  reproduction  licenses  are  ex- 
pressly sanctioned;  and  heeause  the  last  minute  change* on  "outside"  translation 
and  printing  make  compulsory  licenses  cheap  and  easy  to  use. 

WHY  AUTHOKS  AKK  VMIAI'PY 

Some  architects  of  the  K>7L  revisions  assume  it  contains  reasonable  safe* 
boards  for  authors,  Hut,  as  the  chairman  noted,  their  views  are  not  likely  to 
satisfy  the  "world  of  authors/  and  with  good  reason.  First,  the  architects  cite 
the  "limited"  purpose  of  compulsory  licenses.  Hut  "education/'  "scholarship" 
and  "systematic  Instructional  activities"  have  been  broadly  interpreted  in  the 
J  report,  ami  by  delegates  from  several  developing  count  ries,  su  there  Is  no  real 
obstacle  to  the  compulsory  translation  or  reproduction  of  Ixmks  for  sale,  in 
large  part,  to  a  general  reading  audience.  Moreover,  there  is  no  practical 
way  for  an  author  to  stop  the  Improper  issuance  or  misuse  of  a  license. 

Second,  the  architects  assume  thai  authors  and  publishers  can  prevent  com- 
pulsory translation  licenses  by  having  authorized  translations  published.  Hat 
translations  cost  money  to  prepare  and  to  publish,  And  they  must  he  kept  in 
"print,  since  a  six-month  lapse  would  still  open  the  door  for  compulsory  li- 
censing, Actually  few  authors  or  publishers  could  afford  the  expenses  of  issuing 
translations  of  a  hook  Into  several  languages  as  insurance  against  compulsory 
licences.  They  need  some  hope  of  an  audience,  and  market,  for  the  transla- 
tion; and  It  Is  precisely  that  which  the  compulsory  license  system  may  deny 
thorn.  The  architects  also  suggest  that  authors  can  prevent  compulsory  licenses 
by  isMonu  a  translation  in  the  six-  or  iiluc-m»nth  grace  period  after  the  re- 
(piest  for  a  license  is  received.  Hut  even  assuming  translations  couhl  be  made  and 
published  so  ualekty,  this  is  totally  unreal istir.  Tim  applicant  Is  not  obliged  to 
exercise  his  compulsory  license  within  a  speciltcd  time,  or  to  use  it  at  all. -  Once 
he  g<-ts  U>  he  can  just  sit  with  It.  Therefore,  an  author  or  publisher  could  not 
know  whether  he  was  spending  money  for  a  translation  to  defeat  a  compulsory 
license  that  never  would  be  used,  furthermore,  while  publication  nf  rm  au- 
thorized translation,  anywhere,  would  prevent  a  computsnry  translation  license 
for  that  language.  It  exposes  the .  translation  to  a  compulsory  reproduction 
license. 

If  the  1071  T<  V  comes  into  effect,  Amerlenn  authors  and  publisher*  will  be 
faced  with  these  problems  for  the  thousands  nf  works  already  In  print  that 
have  m»t  been  translated  Into  Fieuch.  Spanish.  Portuguese,  or  other  languages 
used  in  developing  countries. 

CAN  Al'TIIORS  WIONVT  TFI EHKIXVKS? 

Third,  the  architects  assume  that  authors  can  protect  themselves  n gainst 
compulsory  reproduction  licences,  and  terminate  translation  and  reproduction 
licences  that  have  been  granted,  by  distributing  copies  of  nn  authorized  edition 
tu  the  developing  country  which  \*sw>A  the  license.  Hut  this  requires  not  only 
distribution,  but  distribution  at  a  "price  reasonably  related''  to  the  price  "nor- 
mally" charged  there  "for  comparable  works."  rinding  a  distributor  in  some 
countries  can  itself  bo  a  problem.  Kindimr  one  who  will  sell  an  authorized  edb 
Hon  in  competition  with  the  compnNor.v-Heense  edit  ion  rany  be  more  of  a 
problem i  even  when  the  license  terminates,  the  backlog  can  be  sold  off.  The 
ditheulties  may  multiply  where  the  developing  country  owns  or  controls  its 
iinbUsbhig  facilities.  Will  a  state-owned  publishing  house  distribute  the  author** 
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authorized  edition  If  that  terminates  Its  compulsory  license  to  issue  the  work,  or 
prevents  it  from  obtniuiug  u  compulsory  reproduction  Hceusc  at  a  low  royalty? 
Kven  if  the  author  or  publisher  can  lltul  a  distributor,  can  their  authorized  edb 
tlnn  meet  the  second  requirement ;  can  It  be  sold  nt  a  "price  reasonably  related  to 
that  normally  charged''  for  comparable  works,  If  the  conipamble  works  arc  sold 
at  a  narrow  mark-up,  or  at  cost,  or  below  cost,  by  a  Mate-owned  or  subsidized 
publisher,  or  acquired  cheaply  tor  free)  from  a  foreign  state  under  the  ."outside 
priming"  Interpretation? 

Fourth,  the  architects  note  that  a  compulsory  license  cannot  be  granted  until 
the  owner's*  authorisation  has  been  requested  and  denied,  Hut  what  choices  face 
the  author  or  publisher  who  receives  a  request  for  authorization  to  translate 
or  reproduce  a  work?  As  noted,  he  cannot  afford  to  rush  a  translation  into 
print  each  time,  He  can  accept,  reject,  or  bargain  for  letter  terms  than  the 
applicant  offers.  If  the  royalty  offered  him  Is  unsatisfactory,  )ds  chances  of 
Increasing  It  by  bargaining  are  as  slight  as  his  bargaining  power,  lie  Is  under 
the  gun.  If  he  rejects  the  royalty  offered  him,  the  applicant  will  receive  a  com* 
pulsory  license,  with  the  royalty  rate  fixed  by  authorities  In  the  developing 
country.  And  with  this  alternative,  it  Is  unlikely  that  those  requesting  his 
authorization  will  offer  him  generous  terms. 

No  minimum  royalty  Is  speculed  in  the  1071  UCC.  It  requires  only  that  com- 
pen>arion  be  "consistent  with  standards  of  royalties  normally  operating  in  the 
ca*e  «.r  license*  freely  negotiated  between  persons  In  the  two  countries  con* 
cerned."  If  Ihe  author  Js  not  satisfied  with  the  rate  iixed  by  the  authorities  of 
the  developing  country,  under  this  broad  mandate,  he  could  challenge  it  only  In 
the  courts  of  the  developing  country,  In  fact,  all  objections  to  the  issuance  of 
licenses  wotid  have  to  be  made  there.  That  requires  a  considerable  investment  for 
every  license,  with  not  too  promising  a  chance  of  success.  The  ,1071  UCC  pro- 
vides no  other  forum  for  authors  or  publishers  aggrieved  by  their  treatment  in 
developing  countries. 

Kvi'ii  allowing  for  a  substantial  discounting  of  these  possible  dangers,  a  com- 
pulsory licensing  system  Is  a  dismal  prospect  for  the  "world  of  authors'*  in 
developed  and  developing  countries,  It  becomes  more  dismal  if  several  develop* 
lug  countries  ran  Issue  compulsory  licenses  for  the  same  work,  use  on  transla- 
tor to  translate  If,  and  have  the  translation  printed  In  quantity  In  one  plant  in 
another  country;  or  have  a  large  quantity  of  copies  run  off  in  the  plant  under 
rcprod action  licenses  Issued  by  all  of  them.  Mass  production  is  possible.  And 
compulsory  licensing  becomes  an  even  more  attractive  alternative  to  voluntary 
arrangements  between  the  author  and  developing  countries  that  want  to  use 
his  work.  It  also  offers  some  developed  countries  an  inexpensive  means  of  ex- 
tending aid  to  unndcrdevcloi>ed  countries,  i,c,  printing  cheap,  mass  paperback 
editions  of  books  by  authors  from  other  developed  countries.  Under  the  "outside 
printing"  interpretation,  each  developing  country  will  decide  whether  its  own 
printing  facilities  "are  incapable  for  economic  reasons  of  reproducing  the  copies" 
of  foreign  works  for  which  It  issues  compulsory  licenses. 

As  the  chairman  of  the  CCC  conference  suggested,  compulsory  licensing  should 
not  be  the  ordinary  means  of  providing  for  publication  in  developing  countries. 
It  should  be  the  rare  exception,  used  only  where  voluntary  negotiations  cannot 
secure  for  a  developing  country  the  right  to  publish  a  book  it  truly  needs  for 
educational  purposes,  and  then  with  fair  compensation  for  the  author,  Authors 
are  entitled  to  ask  for  a  rigorous  analysis  of  the  complsory  licensing  system 
are  entitled  to  ask  for  a  rigorous  analysis  of  the  compulsory  licensing  system 
created  at  both  Paris  conferences,  in  the  texts  and  by  the  interpretations,  to 
determine  whether  it  is  likely  to  produce  only  a  few  compulsory  licenses  or  to 
encourage  their  ice  as  a  fundamental  means  of  acquiring  translation  and  pub- 
lishing rights.  For  if  the  latter  result  develops,  authors  will,  In  effect,  be  com* 
pellcd  to  subsidize  "developing"  countries,  including  some  well  able  to  pay  normal 
royalties.  This  is  a  sacrifice  not  asked  of  manufacturers  of  soft  drinks,  in- 
dustrial equipment,  automobiles  or  other  products— including  those  purchased  by 
developing  countries  for  the  construction  or  operation  of  schools.  Nor  is  it  a 
sacrifice  likely  to  be  asked  of  translators  who  wili  translate  under  compul- 
sory licenses,  or  publishers  who  will  be  granted  those  licenses  In  developing 
countries.  If  subsidies  are  required  to  aid  education  In  developing  countries, 
they  would  more  appropriately  come  from  the  governments  of  developed  coun- 
tries, including  funds  to  pay  loyalties  on  copies  translated  or  reproduced  iu 
developing  countries  under  voluntary  licenses, 

rilfmaiely  the  Senate  will  have  to  decide  if  the  United  States  ratifies  the  19T1 
nv.  If  it  does  not,  the  United  States  would  remain  a  party  to  the  1052  UCC, 
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ami  the  new  rnmpulsory  Meeting  jtvovlstuiis  wouM  hot  uw>ly  to  AtiierU'Utt  works. 
Moreover,  Hie  Paris  Act  of  thv  heme  Convention  would  not  become  effective,  l>e- 
vt'li>i<!n>e  countries  might  leave  Heme  or  the  I?  CO.  They  would  then  be  free  to 
iii^t fit uto  compulsory  licensing  systems  of  their  own  devising  or  deny  any  nrotec* 
Una  i<>  foreign  works.  Hut  their  works  would  not  be  eutltled>  under  the  Conven- 
tinriv  to  |>roteethm  In  other  countries.  Retaliation  in  the  long  run,  If  not  the 
>hort,  might  jiersuade  them  to  remain  in  the  I'CO  or  rejoin  it. 

Kiitlth-otlon  wotjld  freeze  n  compulsory  license  system  Into  both  Heme  and 
trr  tor  decades  to  come,  a  nil  table  to  a  majority  of  the  members  of  the  U.N. 
for  :ui  unpredictable  i>erhxl  of  time.  When,  for  example,  will  Hrazll  or  Yugo- 
slnvin  or  India  dechie  they  have  beeome  <tevctoi>e(l  countries?  If  Hrazlt  or  Yugo- 
slavia or  Israel  are  still  developing  countries,  how  long  will  it  take  for  less 
developed  developing  countries  to  become  dcvelo^d?  These  are  some  of  the 
oneMlotis  loft  unanswered  by  the  Paris  Conference*  And  in  the  shadow  of 
these  ([Ucsthms,  a  en  refill  analysis  of  the  effects  Mid  consequences  of  the  two 
new  conventions  is  lucrative,  before  the  Senate  decides  what  action  the  United 
States  should  take. 

Mr.  Bkkxn\\n\  Th©  Kducational  Media  Producers  Council.  The 
witnesses  are  Mr.  Otterman,  David  Engler,  and  liobcrt  Frase* 

STATEMENT  OF  ILOYD  OTTERMAN,  CHAIRMAN  OF  THE  EDUCA- 
TIONAL MEDIA  PRODUCERS  COUNCIL  AND  VICE  PRESIDENT  OF 
BFA  EDUCATIONAL  MEDIA;  ACCOMPANIED  BY  DAVID  ENOLER, 
CHAIRMAN,  COPYRIGHT  COMMITTEE;  AND  ROBERT  FRASE, 
CONSULTANT 

Mr,  OrtKKMAN.  Mr.  Chairman,  my  name  is  Lloyd  Otterman  and  I 
am  chairman  of  Hie  Educational  Media  Producers  Council  (KMPC) 
and  vice  president  of  W\  Kducational  Media.  I  am  appearing  her© 
today  on  behalf  of  KM  PC  and  with  me  arc  David  Kngler,  chairman  of 
the  KMPC  Copyright  Committee  and  Robert  W.  Frase,  economist  and 
consultant  on  copyright  to  KMPC. 

We  have  submitted  formal  testimony  to  this  subcommittee.  I  ask 
now  that  it  he  included  into  the  record. 

Senator  HriuucK.  Without  objection,  it  will  be  included. 

Mr,  Ottkrman.  I  will  be  highlighting  thoso  formal  remarks  in  an 
effort  to  meet  the  time  constraints  we  have  here  today. 

We  are  hero  to  give  you  our  views  on  S.  13G1,  and  specifically  on  tho 
issues  involved  in  the  educational  use  of  copyrighted  audiovisual  mate- 
rials. We  support  the  bill  as  introduced  and  oppose  amendments  which 
would  weaken  the  protection  provided  in  the  bill  to  those  materials. 

Let  me  sketch  briefly  the  economics  of  producing  audiovisual  mate- 
rials for  education.  This  background  will  be  helpful  in  understanding 
the  importance  of  appropriate  copyright  protection  in  order  to  in- 
sure the  continued  development  of  high  quality  materials  for  educa- 
tional use. 

KMPC  bus  some  70  members  who  produce,  audiovisual  materials 
for  use  in  schools  and  libraries-  -materials  such  as  motion  pictures, 
ttlinstrips  slides,  transparencies,  and  sound  recording.  We  estimate 
thiit  our  members  produce  SO  percent  of  these  educational  audiovisual 
materials. 

In  H>72  total  sales  of  educational  audiovisual  materials  amounted  to 
$2Ki  million,  produced  by  some  200  companies;  thus  tho  industry  is 
clearly  one  of  active  competition  among  quite  small  firms. 

These  materials  are  designed  for  instructional  purposes,  and  have 
no  market  among  consumers  in  general  or  for  general  entertainment. 
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Htvuuso  of  the  \va\  in  which  uudiovisnul  materials  are  used  in  the 
educational  nroeoss.  the  number  of  copies  produced  is  quite  limited 
As  compared  with  textbooks,  for  example,  which  are  gcnerallv  pro- 
vided oho  to  a  student,  om-  or  two  copies  of  a  Ubmillhuetor  edueat  ional 
mm  may  servo  an  cnl  ire  school  svslem  of  moderate  size;  and  a  simdo 
eopy  of  a  lilmsfip  will  serve  an  entire  school.  A  typical  audiovisual 
product  will  customarily  sell  in  the  hundreds  or  low  thousands  over 
f  *° ;,c,i'j:l,rs« ils  ^»in^uvd  with  tens  or  hundreds  of  thousands  of  text- 
books, llnis  the  initial  investment  in  editorial  work  and  production, 
which  io^ts  us  much  for  one  ropy  ns  for  thousands  is  spread  over  a 
relatively  limited  number  of  co'pios.  hi  addition  to  the.  substantial 
initial  investments  necessary  to  (he  production  of  finality  materials 
there  must  be  added  carrying  costs  for  the  considerable  period  of  time 
over  winch  sales  are  made,  The  combination  of  those  factors— small 
editions  and  sales  over  an  extended  period-,  moans  that  unauthorized 
duplication  oj  copies  has  a  much  greater  impact  on  the  economic  via- 
bility (jf  these  products  than  on  some  other  tvnes  of  educational 
materiak 

The  r.S,  Oliico  of  Kducation  has  granted  millions  of  dollars  over 
the  veai-s  to  educational  research  laboratories  for  developing  more 
effective  teaching  methods  nnd  materials,  Many  uood  products  wore 
developed,  but  far  too  few  were  disseminated  to  the  educational  com- 
munity. IVhy?  because  policies  were  not  developed  which  allowed 
companies  with  ma rkoting  expertise  to  distribute  the  materials  under 
the  protection  of  copyright.  However,  recently,  TTSOK  revised  its 
poliev  and  provided  copyright  protection.  Xow'thc  educational  com- 
munity receives  the  beneiit  of  the  Federal  research  and  development 
oll'ort. 

I  think  this  points  out  very  clearly  the  need  to  provide  incentives 
for  the  production  of  materials  and  the  need  to  protect  the  rights  of 
the  copyright  holders.  The  federally  funded  materials,  which'  under 
the  noncopvright  policy  were  developed  and  not  marketed  are  now 
being  u*od  by  students— because  of  the  incentives  eivou  producers  to 
manufacture  and  distribute  the  materials.  We  note  "that  S,  130!  recog- 
nizes these  realities. 

We  believe  that  S.  ISfil  is  a  good  bill  and  will  provide  the  necessary 
incentives  to  the  continued  production  of  quality  audiovisual  mate- 
rials for  use  in  the  educational  svstem. 

We  commend  the  subcommittee  in  particular  for  its  proposals  with 
respect  to  fnir  use  and  here  we  have  specilic  reference  to  section  107 
of  the  bill. 

We  are  rdensod  that  the  principal  professional  organizations  of 
educators  directly  concerned  with  the  use  of  audiovisual  materials 
in  the  educational  process,  composed  of  S.HOO  momlwrs  directly  cor- 
corned  with  it,  has  also  recently  come  out  in  support  of  section  1(17 
of  the  hill  and  in  opposition  to  the  so-called  educational  exemption, 

T  have  here  their  formal  testimony  submitted  to  me  this  morning. 
I  am  reading  from  page  7,  paragraph  2, 

Aifhoticli  the  AKfTs  paction  differs  fmm  flint  of  flu*  Art  Hoe  Committee 
on  Mio  newt  far  general  education  exemption,  we  continue  to  remain  a  member 
of  that  tfiotip, 

Tho  statement  issued  by  the  executive  committee  of  the  Association 
for  IMueational  Communications  and  Technology,  which  is  an  affiliate 
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of  thy  National  Kilucation  Annotation,  pi  von  on  May  ill,  U 
oontainoil  in  attachment  A.  I  usk  now  that  that  slatoniont  ho  placed 
lU  the  Ivoonl  at  this  point. 

Senator  Hriihiru.  Without  oh  I  *etion. 

[The  atutomont  referred  to  follows:] 


The  members  of  the  Assoc  i ol ti m  hip  laMiu*;il lotoil  Conimuniculouis  and  Tcclo 
Mutiny  iAIXT)  believe  that  technology  Is  mi  Integral  part  of  the  teaching* 
learning  juvhtss  anil  helps  to  luaNiudiie  tbe  outcomes  of  Interaction  between 
teacher  ami  pupil. 

KvifntiiUnti.s  governing  Cutted  Slates  Copyright  were  originally  developed  to 
promote  the  puhlh*  welfare  and  encourage  author-ship  by  giving  authors  certain 
controls  over  their  work,  tt  follows  that  revisions  in  Title  17  of  the  Vtdted 
states  Code  {Copyrights)  should  maintain  the  balance  providing  for  the  com- 
pensntinn  of  authors  and  Insuring  that  information  remains  available  to  i ho 
public.  Sonu?  of  the  revisions  proposed  In  S.  YAKW  lose  sight  of  this  balance 
hf|nc«-li  USel*  and  producer, 

AKCT  endorses  the  criteria  lo  ho  used  in  t lu*  determination  of  'fair  use**  as 
contained  In  Section  107  of  tin?  proposal  hill: 

St  i-Noi)  107. — Limitations  on  exclusive  rights:  Fair  use  >  ,  ,  the  fair  use  of  a 
copyrighted  work,  including  such  use  by  reproduction  in  copies  or  phonorecnrds 
or  hy  any  other  means  specified  by  {Section  lUd},  tor  purposes  such  as  < »ritlcisui, 
comment,  news  reporting,  teaching,  scholarship,  or  research.  Is  not  an  infringe- 
ment of  copyright.  In  determining  whether  tlie  use  made  of  a  Work  in  any 
particular  ease  Is  a  fair  u*e  Die  factors  to  bo  considered  shall  include: 
( t )  The  purpose  mid  character  of  the  use; 
i  'J>  The  nature  of  the  copyrighted  work  : 

C\)  The  amount  and  substantiality  of  tbe  portion  used  in  relation  to 
tbe  copyrighted  work  as  a  whole  r  and 

(*!  The  effect  of  the  u<e  upon  the  potential  market  for  or  value  of  the 
copyrighted  work. 

Further,  we  endorse  the  concepts  regarding  the  intent  of  these  criteria  as  ex- 
landed  in  tlie  legislative  history  of  the  bill  as  it  existed  prior  to  and  without 
regard  to  the  original  opinion  in  the  case  of  Williams  and  Wllklns  v.  U.S..  for 
that  opinion  substantially  narrows  the  scope  of  'fair  use*'  and  Irreparably 
weakens  that  doctrine. 

However,  we  propose  that  tbe  concept  of  "fair  use'1  should  apply  equally  to 
tit**  classroom  teacher  and  media  professional-  inc  luding  specialists  la  audiovis- 
ual and  library  resources.  Media  personnel  arc  becoming  increasingly  important 
members  of  education?)!  planning  teams  and  must  have  the  assurance  that  they 
may  asMsf  (0  ass  room  teachers  in  the  selection  of  daily  instructional  materials 
as  well  as  with  long  range  curriculum  development.  Classroom  teachers  do  not 
always  operate  "individually  and  at  [their]  own  volition."  The  fact  that  the 
media  professional  makes  use  of  advance  planning  and  has  knowledge  afore* 
thought  of  the  materials  he  prepares  for  the  teacher  should  not  invalidate  the 
application  of  the  "fair  use"  principle. 

Concerning  the  use  of  copyrighted  works  In  conjun^Mnn  with  television, 
AKCT  proposes  that  "fair  use."  as  il  has  been  nullified  above,  should  apply  to 
eduoaf ional/inslru.iioijal  broadcast  or  closed-circuit  transmission  in  a  iion- 
pvuUt  educational  institution,  hut  not  to  commercial  broadcasting. 

Once  tin*  doetrlia-  of  "fair  n«e"  has  been  established  In  the  revised  law,  negotia- 
tions should  be  conducted  between  tlie  proprietor  and  user  prior  to  any  use  of 
copyrighted  materials  that  goes  beyond  thai  doctrine.  We  believe  that  the  enact- 
ment of  the  "fair  u*v"  concept  into  law  prior  to  negotiations  will  guard  against 
the  erosion  of  that  concept,  ('icucrully.  a  reasomdOe  fee  should  he  paid  for  n>es 
that  g'i  beyond  '"fair  use/'  but  such  fee  a rrangeinent  should  not  delay  or  impede 
the  u-e  of  the  materials.  I»rodm  ers  are  urged  to  give  free  access  {no-cost  con- 
tracts)  whenever  possible. 

We  agree  with  the  Ad  Hoc  (Yumnllfoe  of  KduenHonal  Organizations  and 
Institutions  on  Copyright  J>a\v  Revision  that  duration  of  copyright  should 
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t>rovMc  for  an  India!  period  of  tueutyelgh'  years,  followed  by  a  renewal  period 
of  forty-eight  years,  whereas  Ma*  proposed  hill  sets  duration  at  the  "life  of 
the  nuthnr  phis  fifty  years."  It  seems  rc»a^">tui**K*  that  provision  should  bo  made 
to  iKMialt  those  materials  which  the  copyright  holder  has  no  Interest  In  protecting 
lifter  the  Initial  |>erlod  to  pass  Into  the  Public  domain. 

KegnMlhg  the  Input  of  copyrighted  materials  into  computers  or  other  storage 
devices  by  pon-proltt  educational  Institutions,  we  av;ree  with  lUe  Ait  Hoo  rone 
mlttee  (hat  ti.e  trill  should  clearly  state  that  until  the  proposed  National 
Commission  on  New  TcehnnloKicat  Pses  of  iNipyrlgliteri  Works  lias  completed 
Its  study,  such  Input  should  not  he  considered  infringement.  The  promised  hUl 
states  only  Unit  .  ,  IM'tlon  U71  does  not  afford  to  the  owner  of  copyright 
In  n  work  any  greater  or  >osser  rights  wUU  respect  to  the  use  of  the  work  tu 
conjunction  with  any  similar  device,  machine,  or  process  .  . 

A  runv  copyright  law  that  hoth  uses  and  producers  can  view  as  con  It  a  hie 
depends  upon  ihe  mat  oil  uidorsiandinjk'  of  each  other's  needs  and  the  ability  to 
effectively  work  out  the  difference*.  He  will  participate  In  the  coutluuthg 
dialogue  with  the  Kdueation.d  Media  Producers  Council  nud  similar  Interest 
£"onj>s  to  establish  mutually  acceptable  guidelines  regarding  the  boundaries  of 
"fair  use,"  and  reasonable  f\.i»s  to  bo  paid  for  uses  heyond  "fair  use.'1  This 
dialogue  will  ho  esi*elenlly  Important  in  the  area  of  storage,  retrieval,  and 'or 
trat  smlssion  of  materials  during  the  tine^  period  between  the  enactment  of  the 
law  nid  the  issuance  of  the  report  of  the  \  roused  National  Commission  on  New 
Tivlnnloidcal  Psos  of  Copyrighted  Works, 

Wi«  feel  that  the  ahnve  mortifications  of  laftl  are  needrd  to  Insure  that 
the  revised  law  iisshda  rather  than  hinders  teachers  and  media  specialists  in 
their  \,ork, 

MY.  Otitis  man.  Some  of  the  statements  made  hy  the  AKCT  which 
wo  wish  to  share  with  you  follow ; 

AKCT  endorses  the  criteria  to  be  used  In  the  detreml nation  of  "fair  use"  as 
contained  in  Section  107  of  the  promised  MH.  And  I  am  rpioting  from  their 
statement  liere. 

Once  the  doctrine  of  "'fair  use"  has  hoen  established  in  the  revised  law. 
negotiations  should  l>e  conducted  between  the  proprietor  and  user  prior  to  any 
use  of  copyrighted  materials  that  goes  heyond  that  doctrine. 

A  new  copyright  Jaw  that  both  users  and  producer*  can  view  as  equitable 
depends  nj>on  the  mutual  understanding  of  each  other's  needs  and  the  ability 
to  effectively  work  out  the  differences.  We  will  participate  In  the  continuing 
dialogue  with  the  I-Muoat  tonal  Media  Producers  Council  and  similar  Interest 
mnips  fo  establish  mutually  acceptable  guidelines  regarding  the  boundaries 
of "fair  use"  and  reasonable  fees  to  be  paid  for  uses  beyond  "fair  use." 

KM  PC  has  not  only  Wen  conducting  a  dialog  with  AKCT  but  has 
taken  the  initiative*  in  sett  in  tip  a  soriev  of  nicotines  with  other  educa- 
tional organizations — regionally  and  nationally— to  discuss  mutual 
problems  relating  to  copyright,  Wo  believe  that  those  discussions  have 
!>cen  helpful  not  only  in  clarifying  general  principles  hut  in  dealing 
with  specific  problems  us  well.  ()n  onv  part  we  pled  go  to  continue 
those  discussions—both  before  and  after  any  revision  of  the  copyright 
law.  ■  ' 

At  the  time  that  this  testimony  was  prepared  we  were  unclear— 
in  liLrht  of  the  positions  taken  by  AKCT  and  other  groups  (such  as 
the  Music  Educators  National  Conference  and  the  National  Music 
Council) — a?  to  whether  a  broad  educational  exemption,  to  be  added 
to  the  hill  as  it  now  stands,  would  be  proposed  by  one  or  more  organi- 
zation**. Wei)  wo  heard  the  ad  hoe  committee  testimony  this  afternoon, 
Their  language,  in  our  view,  provides  far  more  than  a  limited  exemp- 
tion. Among  other  things  it  would  authorize  use  for  noncommercial 
teaching  scholarship  and  research  not  only  of  brief  excerpts  from 


The  concept  of  brief  excerpts— which  ore  not  substantial  in  length 
in  proportion  to  their  source— is  very  difficult  to  pin  down  as  applied 
O  to  educational  A-V  materials.  A  half  hour  educational  film;  for  ex- 
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ample,  may  be  built  around  art  exceedingly  difliculf  photographic 
sequel  which  may  take  months  of  work  toYaplure,  but  may  in  I  ho 
•final  product  only  take  up  a  minute  or  two  of  time  (if  I  he  iilm/To  per- 
mit this  nihtutt1  or  two  to  ho  reproduced  freely  under  the  proposed 
exemption  would  very  likely  destroy  the  economic  availability  of 
such  a  Mm. 

Further,  the  concept  of  exempting  use  of  the  whole  of  short,  literary, 
pictorial  and  graphic  works  presents  ditlicuHies  equally  gnat  in  rela- 
tion to  audiovisual  materials,  For  example*  is  a  short  lihnstrip  a  short 
work*  If  so,  it  would  very  hugely  destroy  the  entire  market  for  short 
JihiKstrip& 

Wo  trust  that  tliis  subcommittee  will  not  aeeept  the  idea  of  an  edu- 
cational exemption,  if  such  an  exemption  should  continue  to  be  pressed 
by  one  or  more  organizations.  The  position  taken  by  AKCT  indicates 
that  as  far  us  educational  audiovisual  materials  are  concerned,  such 
an  exemption  has  no  educational  rationale.  To  the  extent  that  school 
systems  wish  to  reproduce  educational  audiovisual  materials  in  whole 
or  in  part  beyond  the  limits  of  fair  use,  our  members  stand  ready  to 
discuss  licensing  arrangements  which  will  permit  authorized  repro- 
duction. Modern  methods  of  reproduction  tor  many  types  of  audio- 
1  visual  materials  are  such  g&ltb  make  such  reproduction* J»  whole  or  in 
part  attractive,  to  some  school  systems  and  our  mcmhers  have  already 
entered  into  such  licensing  arrangements.  In  fact,  only  recently  oh 
June  18-10, 1973,  we  sponsored  jointly  with  the  Information  Industry 
Association  a  conference  in  Washington  on  the  licensing  of  copy- 
righted materials. 

In  summary,  let  us  repeat  that  we  think  Hint  S,  1361  is  a  good  and 
workable  hill,  from  the  point  of  view  of  both  the  creators  and  the  users 
of  educational  audiovisual  material- 

We  appreciate  this  opportunity  to  appear  before  your  subcommittee. 
My  colleagues  and  I  will  lie  glad  to  elaborate  on  any  points  in  our 
testimony  which  the  members  of  the  subcommittee  may  wish  to  explore 
further, 

Senator  Huiumck.  Thank  you  very  much  for  your  statement. 

Mr.  Rxfli.KK.  Mr.  Chairman,  I  wonder  if  I  might  take  a  moment  to 
respond  to  a  question  that  Senator  MrClellan  raised  a  little  while  ago 
when  he  wondered  what  the  publishers  might  think  of  the  ad  hoe 
committee's  content  ton  that  the  proposed  educational  exemption  would 
help  the  growth  of  the  audiovisual  materials  industry? 

I  would  like  to  respond  by  first  pointing  out  that  the  10.8  percent 
annual  growth  cited  by  Dr.'Wigran  is  indeed  a  healthy  growth  rate 
and  is  one  that  we  enjoy  because  we  have  copyright  protection.  Wo 
think  it  vital  to  the  public  interest  that  any  revision  of  the  copyright 
law  maintain  that  protection.  We  are  convinced  that  the  ad  hoc  com- 
mittee's proposed  educational  exemption  would  deal  a  severe  blow  to 
this  young  and  growing  industry* 

I  might  point  out  that  this  small  industry's  total  revenue  of  sfc214 
million  represents  less  than  one-half  of  one  percent  of  the, total  dollars! 
spent  on  education  in  this  Nation.  And  I  might  also  point  out  that 
among  the  'jon-ndd  companies  in  this  industry  there  are  only  a  hand- 
ful on  the  Fortune  5IMI  list.  The  overwhelming  majority  are  small 
businesses  that  do  not  have  the  resources  to  sustain  the  potential  impact 
of  the  sweeping  exemptions  called  for  by  the  ad  hoc  committee. 

We  are  convinced  that  such  an  exemption  would  inevitably  lend  to 
a  serious  reduction  in  the  quality  and  quantity  and  variety  of  audio- 
"O  1  materials  available,  to  students  anil  teachers. 
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St'iiutnr  Hi  houk.  Thank  ymi. 

[Tlu-  *tnU?mont  i>T  Mr.  Lloyd  Ottotinun  m  full  fallow*:] 
Coi'Yttum  r  ami  .Vfi»io-Visr.\L  Mkpia 

Mv  name  Is  Uovd  Ottermau  ami  1  am  t'hiilnikrtn  of  tlio  Kducnllonal  Media 
l»iodu<vr<  i'miMoll'UttU'ri  iiml  Vice  I'lrsiih-ut  of  WW  Kducational  Media,  lam 
npoeaiim:  here  loday  on  liolmlf  of  11MIV  ami  with  mo  arc  Jmvid  Ulster,  Uiatr- 
man  of  the  KMH ■  rnpyrlcht  Committee  ami  Uohert  \\\  Fnisi?,  economist  and 
naeM:llnid  on  copyright  to  KMPl\ 

Wo  n u*  here  to  «he  you  our  views  oil  S,  K501,  the  Konera!  copyright  revision 
Mil.  ami  >peeithnllv  on  Ha*  Nmios  involve!  iu  Iho  educational  <>l  copyrighted 
amlai-vNual  materials.  Wo  support  rlio  Mil  us  introduced  ami  oppose  amend- 
ments which  would  weaken  the  prelection  provided  (a  the  MM  to  audio-visual 

IU  Mori*!' 'doiillntf  spoeltlcnlly  with  the  Mil  lis*  If.  I  should  like  to  sketch  la  lolly  the 
economies  of  produHiu!  audio. vUual  materials  for  cdueatlon.  Tills  background 
will  bo  liolpl'ul  lo  i lio  subcommittee  in  understanding  the  importance  «!  appro- 
priate onpyrlvrht  proleetiou  lit  order  to  en>nre  the  continued  development  of 
liiirh  quality  materials  for  educational  two. 

T11K  MUTATIONAL  AVU  nVISlAl,  MAThRIAl.fl  INM'STKY 

The  IMueational  Media  Producer*  'Viineil  fRMW)  Is  na  organization  wllMit 
tin'  Nuii'Uiat  Audiovisual  Assoclnlbm  made  up  of  approximately  70  producers 
of  audiovisual  materials  for  use  In  schools  ami  libraries,  Our  membership  con- 
sists primarily  of  the  creators  of  tlies»*  materials,  who  are  engaged  In  tlio  various 
nctiviths  iiecos*arv  to  prodm v  and  market  Mich  nudlovlsunl  materials. 

Tlio  companies  bchimslnv:  in  our  Council  produce  such  items  as  motion  picture 
Jlhu<  filmMHps.  slides.  H rui<q»aieneb and  sound  recordings.  Wo  estimate  that 
our  members  aoeounr  for  approximately  Siv;  of  tlio  aiiumil  production  of  those 
principal  type*  of  audio-visual  material  for  use  In  American  education. 

Mi  107-  total  sales  of  edmuti»>nal  audio  visual  materials  amounted  to  $!215,- 
Oflrt.non.  This  volume  was  prodm  ed  by  some  *J00  companies:  and  Ihustho  Indus!  ry 
is  clearly  one  of  active  ooinpot !tu«n  anu»n^  unlio  small  firms  as  compared  to  tlio 
uri»-ii  ;oa  I'U'ity  of  indu-t  rl«is  solving  a  natiouuiHo  taarhot. 

Tlio  rviativo  volume  of  tlio  varhms  products  sold  in  107:2  Is  shown  in  Iho  follow- 
liiK  laMo: 

(Million*) 

Vn  ilondnnntlv  tnatoHal<  a(-ouii\-d  hy  school  districts  and  (Urn  libraries : 

Pimm  fMaik  imd  white)  fillip     $fi.O 

li'.mm  (color)  fdms     17.4 

Sul'tofal    ot.O 

Predoininantlv  materials  acquired  for  use  and  shortage  in  imllvldnal 

Sunn  films  (sllcnO   0.5 

Noun  aims  (sound)   .'5 

ntmslrips  < silent)   1^  0 

l'flrnst  rips  wltji  .n^'ords  .   -  J.  .1 

K>ho<l ri j'S  with  cassettes   17.7 

Overheads   10.  fi 

Slittos    'J.C> 

ltei-nrds    _    S.O 

Koenrded  tapes ; 

Koeldoreel   2.0 

t 'asset to      m,0 

«tudv  Prints   0.  S 

Multimedia  kits: 

A-V  orie?ited     11.0 

Prlnt  r>rlcnfed    1*2.3 

f mines,  manipulative*  &  realia   11,3 

Suhtolal  lfiO.  7 

firand  total  .  21 1.  7 
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tt  wltl  he  noted  this  U^t  of  products  is  divided  1r\to  two  principal  categories; 
MmUlhneter  educational  111ms,  which  u rr  *-.uni»ai-ailv»'l.v  kiuihy  and  more  expt*n« 
she  and  ttm*  arc  bought  ley  school  district  Mm  Uhmrlos,  Mered  vent  rally,  and 
chvulatnl  to  liullviilual  schools,  on  demand;  n nihi  l'  f>pes  *d  mnieiial*  which 
(end  to  ho  used  mniv  often  ami  timiv  intensively  In  the  Individual  solmol>  and 
therefore  arc  stored  as  welt  as  used  there.  With  I  lit-  innvasliitf  use  of  malerlais 
lu  the  educational  process,  n Hit  with  the  re»vnt  trend  Inward  the  linllvli|ii:ili%fll lf>n 
of  in>rru<  tl«>ti,  tills  second  eutepuy  lui.-*  heen  KrowliiK  much  more  rapidly  than 
(he  nrsi  in  the  last  few  years,  hicreasim;  from  Co  percent  of  total  nndh>«vlsiml 
sates  only  six  years  atfo  (o  r."»  jn'ivi'ii!  of  total  sales  in  Hi7'Jt 

VSK  HV  iKVKf,  or  KOITAHON 

Kojmlly  important  to  ati  undcrstandlm:  of  the  oducnl  hand  nudlo-vlsual  industry 
tm*  pattern  of  iih'  at  the  M'vorul  levels  of  education,  Tlw>  following  tutde  shows 
sales  broken  down  In  this  way  : 

t(n>  lUtut'tilionnt  A  V  $ah*  b\t  Tw*  «/  tn*titutl<M 


(/•rmnf) 

Klcmeufnry  school*  (K-S)__  ...  „    r,o 

Secondary  schools  iU  i'J)    -   30 

rollouts  ami  universities    ^     -   N 

Public  lil.rnrics   ,       1* 

Churches,  tjovcrnmenl,  export,  miscellaneous     0 

Total  _     100 


The  tvnentuKos  in  these  tables  hrhur  out  two  points  unite  graphically: 
(1>  These  aro  materials  designed  for  inst nn-t ionni  purposes,  ami  have  no  mar- 
ket amom;  consumers  in  general  or  for  general  entertainment, 

i\£)  Sales  tend  to  he  concent  rati  d  in  the  hover  end  of  l he  educational  pyramid, 
with  half  of  total  sales  lot  no  elementary  schools,  ft)  per  cent  to  high  schools,  and 
«  per  rent  to  higher  education.  I'nhtle  libraries  account  for  M  per  cent  and  all  other 
for  U  per  rent.  It  Is  important  to  distinguish  materials  tor  the  instruction  of 
students  at  these  htniv  h  n  /.*  of  education  from  1 1n*  advanced,  highly  sophisti- 
cated, original  research  published  In  scientific  and  technhu]  journals;  the  kinds 
of  considerations  which  come  into  pluy  in  discussing  library  photocopying  of 
such  research  materials  are  not  pertinent  here, 

SM.\»  t,  V.I)!lloNS 

Because  of  the  way  in  which  auOlo-vlsttal  materials  tnv  used  in  the  education^] 
prof-ess,  the  number  of  copies  produeetl  fs  quiie  liuutcij.  As  compared  wirh  text- 
liooks,  for  example,  which  are  p-ucrally  pro\  ided  one  to  a  student,  one  nr  two 
copies  of  a  Id  millimeter  educaibmal  t\Uu  may  serve  an  entire  school  system  of 
moderate  size,  and  a  sln^tc  copy  of  a  lilmstrip  will  st  ive  ?ui  entire  seliool.  A 
typical  audio- visual  product  will  custotnarily  srll  in  t\n>  hundreds  oj>  low  thou- 
sands, as  compared  with  tens  or  hundreds  of  thotisunls  of  textln>oks.  Thus  the 
Initial  Investment  in  editorial  work  and  product  inn.  which  costs  us  mit'-h  for 
one  copy  as  for  thousands,  is  spread  over  u  relatively  limited  lunnbev  of  copies. 
In  addition  to  the  substantial  Initial  investments  necessary  to  the  prodm  ttou  of 
quality  materials  there  must  be  added  earryhoj  msts  for  the  eiuishlerjtble  perl/Nt 
of  time  over  which  sales  are  made.  Tin-  combination  of  these  factors  -small  eili- 
tions  and  sales  over  an  extended  period  —  men u<  licit  unauthorized  duplhalton 
of  copies  has  a  nun-h  greater  Impact  on  the  eeomanie  viahility  of  lln>si»  products 
than  on  some  other  lyjH-s  of  editcathaial  materia  Is, 

tiik  t'.s.  oki  icr  ot%  mn'A  iiuv  i:\rKRiKVir. 

The  U. ^.  Ofiice  of  Kducathui  has  grunted  miPhm*  of  dottars  over  the  years  to 
educational  resean-h  laboratories  for  dcvelor  iny;  iimo\u]ivi  and  more  offer  th  e 
teaching  methods  and  xuaterhtls.  Many  good  products  were  developed,  but  far 
too  few  ever  were  disseminated  through  the  educational  community,  until 
policies  were  ilevetoiK'd  which  allowed  companies  with  market Fuk  expertise  to 
distribute tbe  tmiti»rtals  under  prot^etion  of  a  limited  ( in  timej  eop.vri^ht.  did  the 
educational  community  receive  the  henefit  of  il^e  l*edera1  reseain-h  effort, 

!  think  this  points  out  very  clearly  (be  need  fo  provide  incentive  l  >  produce 
and  protection  of  rights  for  copyright  lndders.  'li  e  l-'ederally-fumled  mliterials 
winch  were  developed  and  put  on  shelves,  imw  tunc  a  much  bitter  chatter  of 
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being  used  by,  and  beuctliliitf,  the  Intended  recipients —because  those  with  tho 
e*pem*e  necessary  h>  make  the  materials  available  are  given  the  incentive  to 
deliver  their  maximum  effort. 


Wo  turn  now  to  the  actual  provisions  of  S>  ltfUl  an  they  rolato  to  educational 
audiovisual  materials.  Tin*  bill  clearly  represents  t lio  culmination  of  years  of 
consideration  and  reflects  i»a rt irula rfy  the  work  of  this  subcommittee  and  the 
information  it  has  received  In  hearings  and  in  oilier  ways.  We  believe  that  It  U 
a  Rood  bill  an  tt  relates  to  our  Industry  and  will  provide  the  necessary  Incentive* 
to  the  continued  production  of  quality  audio-visual  materials  for  use  In  the  edu- 
cational system, 

We  commend  the  subcommittee  In  particular  for  Its  proposals  with  resect  to 
••fair  use,"  and  here  we  have  specific  reference  to  Section  107  of  the  bill.  (The 
further  specialized  provision  of  Section  ins  relating  to  reproduction  by  libraries 
and  archives  Is  for  the  most  pari  not  directly  relevant  to  audio-visual  educa- 
tional materials,)  Section  107  writes  into  statutory  law  the  main  principles  of 
"fair  use"  as  that  doctrine  has  been  interpreted  by  the  courts  In  individual  cases 
over  the  years,  and  sj>eollleally  slates  that  "fair  use/1  Is  a  concept  applicable  to  all 
kind*  of  copying,  including  copying  for  p  irposes  of  education. 


W»»  are  pleased  that  the  principal  professional  organization  of  educators  dl- 
rectl.v  coniernod  with  the  use  of  audio-visual  materials  in  the  educational  process 
has  also  recently  come  out  in  support  of  Section  107  of  the  bill.  This  was  done  in 
a  statement  Issued  by  the  Executive  Committee  of  the  Association  for  Educational 
Communications  and  Technology  {AKCT)  on  .May  31,  1J)7*J.  (See  Attachment 
A  J  Nome  of  the  statements  made  by  the  AKCT  which  were  of  greatest  interest 
to  us  were  the  following: 

M>  "AKCT  endorses  the  criteria  to  be  used  in  the  determination  of  'fair  use' 
as  contained  In  Section  107  of  the  proposed  MIL" 

(2)  "Further,  we  indorse  the  concepts  regarding  the  Intent  of  these  criteria 
as  expanded  in  the  legislative  history  of  the  bill  as  it  existed  prior  to  and  without 
regard  to  the  original  opinion  In  the  case  of  Williams  and  Wilkins  v.  C.S.,  for 
that  opinion  substantially  narrows  the  scope  of  'fair  use1  and  Irreparably  weakens 
I  hat  doctrine." 

CM)  "Concerning  the  use  of  copyrighted  works  in  conjunction  with  television, 
AKCT  proposed  that  'fair  use/  as  it  has  been  outlined  above,  should  apply  to 
educational/instructional  broadcast  or  closed-circuit  transmission  in  a  nonprofit 
educational  Institution,  but  not  to  commercial  broadcasting," 

i  h  "Once  the  doctrine  of  'fair  use'  bus  been  established  in  the  revised  law, 
negotiations  should  U»  conducted  between  the  proprietor  and  user  prior  to  any 
Use  of  copyrighted  materials  that  goes  beyond  that  doctrine." 

<5)  4kA  new  copyright  law  that  both  users  and  producers  can  view  as  equitable 
depends  upon  the  mutual  understanding  of  each  other's  needs  and  the  ability  to 
effectively  work  out  the  differences.  We  will  participate  In  the  continuing 
dialogue  with  the  Kdncatlonnl  Media  Producers  Council  and  similar  Interest 
u roups  to  establish  mutually  acceptable  guidelines  regarding  the  boundaries  of 
'fair  use/  and  reasonable  fees  to  be  paid  for  uses  beyond  'fair  use.'  " 

Since  AKCT  has  announced  its  intention  of  presenting  testimony  In  these  hear- 
ings we  will  not  attempt  to  interpret  the  statement,  but  leave  that  to  the  wit- 
nesses for  that  organization.  We  should  like,  however,  to  make  reference  to  two 
points.  Kirst,  the  Commissioner's  recommendations  and  opinion  in  the  Williams 
and  WW  kins  case  in  the  Court  of  Claims  will  certainly  have  been  superseded  by 
the  decision  and  opinion  of  that  court  Hself  well  before  any  general  copyright 
revision  bill  is  finally  enacted.  Second,  we  welcome  continuation  of  the  dialogue 
between  AKCT  and  KMPC  relating  to  the  use  of  educational  A-V  materials,  but 
must  point  out  that  there  would  be  legal  difficulties  in  any  action  by  KMPO  in 
agreeing  to  establish  "reasonable  fees  to  be  paid  for  uses  beyond  'fair  use'." 

We  have  not  only  been  conducting  a  dialogue  with  AKCT  but  have  taken  the 
initiative  in  setting  up  a  series  of  meetings  with  other  educational  organizations 
regionally  and  nationally  to  discuss  mutual  problems  relating  to  copyright.  We 
relieve  these  discussions  have  been  helpful  not  only  in  clarifying  general  prhi- 
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elites  but  in  dealing  wllh  Njieciilo  problems  as  well.  We  on  our  part  pledge  to 
continue  these  discussions  botb  before  and  after  any  revision  of  the  copyright 
law. 

NO  NEED  FOR  AN  "EUUCATlONAn  KXfcMPTlON" 

At  the  lime  that  this  testimony  wins  prepare!  we  were  unclear  as  to  whether 
a  broad  educational  exemption,  to  he  added  to  the  Idl!  as  It  now  stands,  would  bo 
pn-jM'Sed  by  one  or  more  organizations  in  the  light  of  the  positions  taken  by 
A  KIT  and  other  Kroups  buc)i  as  the  Music  Kducators  National  Conference  and 
the  National  Music  Council.  However,  as  recently  as  April  4,  1073  the  so-called 
Ad  Ihv  Committee  issued  a  press  release  Indicating  Its  support  for  a  "limited 
educational  exemption";  and  the  language  of  such  an  exemption  had  been 
presented  to  members  of  this  subcommittee  late  in  11*72  and  given  wide  general 
circulation.  That  language  In  our  view  provided  far  more  than  a  "limited'1 
exemption.  Among  other  tilings  it  would  authorise  use  for  noncommercial  teach* 
lug  scholarship  and  research  not  only  of  "brief  excerpts"  from  copyrighted  works 
but  .dsn  of  the  whole  of  short  literary,  pictorial  and  graphic  works. 

Let  us  take  up  these  two  concepts  In  order,  as  they  Would  apply  to  educational 
audio-visual  materials,  In  making  these  comments  we  have  had  the  benefit  of 
discussions  with  participants  in  the  work  of  the  Ad  Hoc  Committee  seeking 
elaritleatlon  of  their  proposals;  but  we  do  not  here  purport  to  be  speaking  for 
them. 

The  concept  of  "brief  excerpts  (which  arc  not  substantial  In  length  In  pro* 
portion  to  their  source)"  Is  very  ditiicult  to  pin  down  as  applied  to  educational 
A-V  materials.  A  half  hour  educational  nature  or  biological  film,  for  example, 
may  be  built  around  an  exceedingly  difficult  photographic  sequence  which  may 
take  months  of  work  to  capture,  hut  may  In  the  linat  product  only  take  up  a 
minute  or  two  of  time.  To  permit  this  minute  or  two  to  he  reproduced  freely 
under  an  educational  exemption  would  very  likely  destroy  t tie  economic  viability 
of  such  a  til m. 

The  concept  of  exempting  use  of  "the  whole  of  short,  literary,  pictorial  and 
graphic  works"  presents  difficulties  equally  great  in  relation  to  audio-visual 
materials.  For  example,  is  n  sliort  Ulmstrlp  a  short  work?  If  so  it  would  very 
hugely  destroy  the  entire  market  for  short  fllmstrips  and  they  would  not  be 
produced  at  all  by  audio  visual  films. 

We  trust  that  this  subcommittee  will  not  accept  the  Idea  of  on  educational 
exemption,  t<  such  an  exemption  should  continue  to  be  pressed  by  one  or  more 
organizations.  The  position  taken  by  AKCT  Indicates  that  as  far  as  educational 
audio-visual  materials  are  concerned,  such  an  exemption  has  no  educational  ra- 
tionale. To  the  extent  that  school  systems  wish  to  reproduce  educational  audio- 
visual materials  in  whole  or  in  part  beyond  the  limits  of  "fair  use,"  our  members 
stand  ready  to  discuss  licensing  arrangements  which  wilt  permit  authorised 
reproduction,  Modern  methods  of  reproduction  for  many  types  of  audio-visual 
materials  are  such  as  to  make  such  reproduction  in  whole  or  in  part  attractive 
to  some  school  systems  and  our  members  have  already  entered  into  Riich  licensing 
arrangements.  In  fact,  only  recently  on  Juno  1S-19,  1073,  we  sponsored  jointly 
with  the  Information  Industry  Association  a  full  dress  conference  in  Washing- 
ton on  the  licensing  of  copyrighted  materials. 

SUMMARY  AND  CONCLUSIONS 

In  summary  let  us  repeat  that  we  think  that  the  hill  which  has  evolved  In 
your  subcommittee  as  S.  13dl  is  a  good  Mil  and  a  workable  hill,  from  the  point 
of  view  both  of  the  creators  and  the  users  of  educational  audio-visual  materials. 
We  urge  that  it  not  he  changed 'as  It  relates  to  A-V  materials,  and  that  it  bo 
expeditiously  reported  to  the  Senate.  It  is  universally  recognized  that  revision 
of  the  1000  copyright  statute  is  desirable,  and  the  sooner  this  is  accomplished  the 
better  for  all  concerned. 

We  appreciate  this  opportunity  to  appear  before  your  subcommittee.  My 
colleagues  and  I  will  bo  glad  to  elaborate  on  any  points  In  our  testlmonv  which 
the  members  of  the  subcommittee  may  wish  to  explore  further. 

Senator  Hi  i;nn*K.  Xext  ? 

Mr.  HhKVNAN.  Mr.  Paul  Zurkowski,  Information  Industries 
Association. 
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STATEMENT  OF  MR.  PAUL  0,  ZURKOWSKI,  PRESIDENT,  INFORMS 
TION  INDUSTRY  ASSOCIATION  BY  MR.  J.  THOMAS  PRANKUN, 
CHAIRMAN,  PROPRIETARY  RIGHTS  COMMITTEE,  AND  MR, 
CHARLES  LIEB,  ADVISORY  MEMBER,  PROPRIETARY  RIGHTS 
COMMITTEE 

Mr.  Zi'ittcmvsKi.  ^Vhilr  the  others  nro  joining  mo  I  will  introduce 
thorn. 

'rmn  Franklin  is  the  Chairman  nf  out1  Proprietary  Rights  Com- 
mittee. Air.  Franklin  is  Counsel  to  International  Data  Corporation, 
Xewfonvillo,  Alassachusetts.  Charles  Liob  is  an  advisory  member  on 
our  Proprietary  Kights  Committee  and  is  a  member  of  the  Now  York 
Law  linn  of  Paskus,  (i  onion  Ilyinan. 

We  welcome  this  opporhmif y  to  testify,  ivc  luivi1  submitted  a  state- 
ment that  covers  both  the  library  photocopying  exemption  ami  the 
educational  exempt  inn  and  I  ask  that  it  ho  included  in  the  record. 

Senator  HrnmrK.  Without  objection, 

Mr.  7a "liKnu-sKi.  First,  1  would  like  to  second  the  remarks  of  Am- 
bas>ador  Keating.  As  yon  will  note  in  our  statement,  we  share  many 
of  tlu*  same  ideas  and  concerns.  The  Information  Industry  is  n  new 
industry.  It  is  made  up  of  companies  that  are  engaged  in  applying 
the  new  technologies  to  i  l»e  emit  ton  and  dissemination  of  information. 

Our  member  companies  are  engaged  in  addressing  the  kinds  of 
problems  that  Chairman  McClellan  and  yon  make  reference  to  in 
terms  id'  finding  a  funding  mechanism  to  facilitate  the  application 
oi  flioso  technologies  to  the  disseminat  ion  of  information. 

I  eon  Id  provide  example  after  example  of  detailed  negotiations 
between  producers  and  users  of  information  who  are  working  out 
those  details  within  the  framework  of  copyright. 

Senator  Unjoin;.  Fxeitse  me.  hut  I  will  lie  perfectly  frank,  I  would 
like  to  get  all  of  the  light  I  could  on  this  subject  because  I  know  it  is  a 
clillicult  one,  I  know  in  the  smaller  libraries  as  it  stands  now  I  don't 
see  how  they  em  ltd  possibly  set  up  a  system  they  could  property  fund 
to  take  care  of  these  small  amounts.  (  don't  see  how  it  is  possildo  in  a 
library  in.  say,  Willistom 

Mr.  ZuucowsKi.  That  is  my  homo  country  loo.  Senator.  Vm  from 
Wisconsin  and  know  the  kinds  of  libraries  and  the  kinds  of  situations 
you  rotor  to.  I  grew  up  in  a  town  of  7<H)  and  I  can't  imagine  that  the 
Palmyra  Public  Library  will  ever  have  the  economic  resources  to  apply 
this  power,  hut  Im  afraid  that  both  the  library  nml  the  educational 
exemption  in  trying  to  fneilitnte  a  How  of  information  then  these 
technologies  nrein  danger  of  throwing  the  baby  out  with  the  wash 
water. 

Tho  Information  Industry  is  a  young  industry  and  it  is  just  begin- 
nii!.»:  to  lia\e  its  impact.  It  does  perform  extensive  pre-processing 
edbrls  in  anticipation  of  the  needs  of  users. 

I  f  you  lake  an  in-depth  view  of  the  work  of  an  information  industry 
company,  yon  can  sec  how  its  efforts  relate  to  the  creative  elforls  of 
an  author.  It  starts  with  the  user.  It  spends  time  with  the  nser  at  his 
place  of  work.  It  identifies  where  the  user  is  when  he  needs  informa- 
tion, it  tlrn  tailors  the  product  to  that  need,  It  gathers  information. 
It  develops  a  program  by  which  to  process  it  within  the  computer.  It 
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keypunches  it  and  introduces  it  inlo  the  computer,  11  develops  a  pro- 
gram to  bring  it  out  of  the  computer  to  create  a  product  that  is  human 
usable, 

It  also  then  lias  to  educate  users  to  the  1 1 so  of  this  product, 
Several  points  emerge  from  that  list.  Kaeh  of  these  stops  are  ex- 
pensive and  complex.  Many  of  the  products  of  such  eU'orts  qualify  for 
copyright  protection  as  works  of  authorship.  TJio  economic  viability 
of  these  products,  if  they  are  to  he  created  at  all,  depends  on  each 
user  paying  his  fair  share  of  the  fully  amortized  eosts  of  creating  and 
delivering  the  product,  It  is  on  thai  basis  that  we  have  to  ohjeet  to 
the  lihrary  photocopying  exempt  ion. 

It  is  not  a  photocopying  e.\eni]it  ion :  it  is  a  single  copy  exemption. 
It  would  pul  libraries,  and  major  libraries  in  particular,  into  com- 
petition  with  the  private  eompauies  doing  siiuilar  work  whether  that 
>o.  in  providing  microlilm  collections,  in  providing  data  bases  in 
machinable  form,  or  in  providing  specialized  son  ires  of  many  other 
kinds. 

The  availability  of  free  information  on  an  on-demand  hasis  would 
compete  rather  decisively  mid  would  have  a  disastrous  impact  on  t ho 
industry » 

Copyright  has  heon  the  mechanism  throng])  which  lihraries  and 
publishers  have  worked  out  their  rotationsip.  If  you  take  that  mech- 
anism away  hy  ailopting  this  amendment*  there  won't  Ik*  a  forum 
within  which  to  work  out  these  details.  So,  wo  recommend  that*  if 
this  thing  is  to  be  given  serious  consideration,  it  should  t>o  referred 
to  the  commission  to  he  established  by  Title  Two,  That  commission 
will  have  the  opportunity  to  develop  the  hard  facts,  the  hard  economic 
data  that  has  been  absent  in  these  hearings  as  to  the  justification  for 
such  an  exemption,  and  would  provide  a  forum  within  which  the  con- 
tending interests  would  have  a  chance  to  constantly  interact  with 
each  other. 

(ioing  on  to  the  educational  exemptions,  we  raise, in  our  statement 
several  questions  about  that  both  of  an  economic  and  a  technical  na- 
ture. Mr.  Saekctt  previously  mentioned  the-  fact  that  the  educational 
exemption  would  grant  an  exemption  for  input  and  that  it  would  no 
longer  be  an  infringement  to  put  copyrighted  material  into  a  com* 
puter  for  educational  and  other  purposes.  This  not  only  conflicts  with 
Section  UT  of  the  bill,  which  says  that  status  quo  shall  ho  preserved 
pending  I  he  outcome  of  the  Title  II  Commission  studies,  but  would 
enable  the  educational  inst  itutions  to  put  anything  into  a  computerized 
data  base, 

Such  traditional  library  materials  as  thoT{eadors  Guide  to  Periodi- 
cal Literature,  something  that  is  created, ".typeset  A  published  today 
by  the  11. \Y.  Wilson  Company,  could  be  pul  into  a  computer  data 
base  by  the  libraries  under  a  fair  interpretation  of  this  language.  The 
result  would  be  that  information  of  all  kinds  would  be  in  the  tile.  It 
would  be  argued  because  the  printout-  of  the  spooilio  answer  sought 
is  small,  it  would  create  a  whole  diilorent  system  of  information  dis- 
semination depending  on  government  funding  ratlier  than  the  invest- 
ment of  priv  ate  risk  capital. 

If  you  take  both  the  educational  exemption  and  the  lihrary  exemp- 
tion together,  you  have  an  opportunity  under  the  education  exemp- 
tion to  put  into  the  com] niter  almost  anything  and  then  a  l  ight  under 
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the  library  oxruipf ioti  to  make  a  single  copy  of  it  on  demand.  Tho 
combination  of  the  two  proposals  would  create  unite  a  business  opera- 
tion for  libraries  unci  drain  oil'  a  grout  deal  ot  business  from  tradi- 
tional publishers  fhvou^h  inter-library  bnsisas  well  as  from  informa- 
tion rompanics  specializing  in  such. business. 

Then-  urn  many  implications  o)'  both  of  these  amendments  both 
nationally  and  internationally.  Former  Register  of  Copyrights, 
George  Carey,  has  addressed  the  implications  of  copyright  as  input 
in  a  speech  he  gave  last  October  to  the  American  .Society  for  Infor- 
mation Science. 

In  the  recent  discussions  with  the  Hussians  al>out  their  adherence 
lo  the  Universal  Copyright  Convention,  they  indicated  they  were 
watching  the  outcome  of  the  Williams  and  Wilkitis  decision  in  order 
to  assess  their  own  position  and  what  they  would  |>ay  for  the  use  of 
copyrighted  American  materials.  Some  of  our  member  companies 
derive  as  much  as  fioft  of  their  income  from  foreign  sales.  With 
exemptions  such  ns  those  proposed  here,  U.S.  companies  would  face 
gnat  difficulty  in  obtaining  fair  returns  from  abroad  where  the  degree 
of  protection  offered  here  is  likely  tol>e  matched  in  kind. 

I  refer  you  to  our  prepared  statement  for  a  fuller  discussion  of  tho 
matters  raised  law  only  superficially.  I  now  defer  to  Mossers  Franklin 
and  Lieh  for  any  additional  comment  they  may  wish  to  make. 

Mr.  Limi,  Senator,  may  I  answer  the  question,  or  attempt  to  answer 
the  question  you  raised  i* 

^  I  would  like  to  answer  the  question  if  I  could  about  the  library  in 
North  Dakota.  I  don't  think  the  position  that  has  been  presented  to- 
day by  any  of  the  cooperating  and  supporting  groups,  the  Authors 
League  or  the  Association  of  American  Publishers  or  any  of  the 
others,  in  any  way  affects  the  right  of  the  librarian  in  Williston  to  do 
exactly  what,  she  is  doing  now.  The  issues,  I  think,  when  they  are  re- 
lined  down  to  the  discussions  which  we  have  had  today,  are  three.  One 
h  the  copying  of  articles  in  scientific  journals.  Here  organizations 
like  the  American  Chemical  Society  and  a  for-profit  company  like 
Will  iams  and  Wilkius,  say  that  if  targe  research  libraries,  like  tfic  Na- 
tional Library  of  Medicine  and  the  National  Institutes  of  Health, 
which  were  involved  in  tho  Williams  and  Wilkin*  case,  continue  to  do 
large-scale  wholesale  copying,  they  will  be  unable  to  continue  the 
publication  of  their  journals. 

I  do  not  think  that  the  librarian  in  Williston  is  going  to  he  terribly 
concerned  about  that.  If  on  rare  occasions  she  needs  a  copy  of  the 
Art 'He.  the  making  of  that  copy  whether  it  is  a  technical  violation  or 
not  will  he  a  matter  of  indifference,  and  really  one  article  is  not  im« 
port  ant  in  t  he  whole  overall  view. 

The  second  thing  is  the.  photocopying  of  books.  Everybody  is  in 
agreement  now  that  there  should  be  no  library  photocopying  of  w  hole 
works  other  than  articles  unless  they  arc  not  available,  unless  they  are 
out  of  print,  and  that  really  is  the  provision  of  flection  108.  which  the 
libraries  are  basically  in  agreement  with. 

So,  again  the  librarian  in  Williston  is  not  affected  and  indeed  is 
helped  by  that  provision  because,  if  there  isa  hook  that  she  is  asked  for 
by  one  of  her  patrons  and  it  i^out  of  print  and  she  determines  that  by 
looking  at  the  books  in  print  list,  she  will  be  able  to  get  it. 

Senator  Bt  iaucK.  Hut  suppose  it  is  available  in  New  York  Citv? 
Would  she  then  have  to  mail  for  it? 
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Mr.  I j >:ii.  We  are  talking  of  a  whole  !>ook,  Senator,  If  t tic  book  is 
Johns*  History  of  the  Napoleonic  Wuik,  sold  by  Random  House  for 
$15  with  SOU  pages  with  photographs*,  she  certainly  shouldn't  1x5  rc- 
cpie.sUxl  by  the  patron  to  make  a  photocopy  of  that  book  if  Random 
I  fouse  has  that  book  available  for  sate. 

Senator  Buumck.  Suppose  Hie  student  wants  page  fiO  of  the  Na- 
poleonic Wins,  Would  she  have  to  write  to  New  York? 

Mr,  Lin;.  No.  sir.  I  think  that  unintentionally  there  was  a  misunder- 
standing aUmt  that  here  this  morning.  Nobody  is  suggesting  that  the 
student  in  Willistou  can't  go  in  and  say,  please  give  mo  a  copy  of  page 
oil  of  that  hook  on  snakes,  or  give  me  a  copy  of  three  pages  of  Johns' 
book  on  the  Napoleonic  War.  because  this  kind  of  copying  everybody 
concedes  is  fair  use  copying. 

Senator  hrumcK.  Suppose  it  is  page  ftO  of  a  chemical  journal? 

Mr.  Ln:n.  Well,  I  can't  speak  for  the  Chemical  Society,  but  I  would 
say  that,  if  it  is  a  single  page  in  a  10  or  20  or  !50  page  article,  I  would 
think  that  the  Chemical  Society  would  say  that  that  page  may  be 
copied  under  the  principles  of  fair  use. 

Senator  lirnnu  K.  This  morning  they  said  no,  though. 

Mr.  Lin;.  No,  they  didn't.  They  were  talking  about  the  copying  of 
whole  articles. 

Ami  the  third  aspect  of  what  we  are  talking  about,  again  coming 
down  to  the  librarian  in  Willistou,  is  (lie  claim  that  the  classroom 
teacher  needs  some  sort  of  exemption  so  as  to  enable  him  to  teach. 

We.  have  urged  the  teacher  associations  to  sit  down  with  us  and 
attempt  to  lay  out  as  detailed  ns  necessary  a  set  of  guidelines  and 
working  rules  so  that  the  average  teacher  can  determine*  safely  what 
he  can  and  what  he  cannot  copy.  So,  my  answer  to  your  question  is 
that  your  librarian  will  not  be  affected  injuriously  at  all  by  the  posi- 
tion taken  by  the  copyright  groups,  and  will  be  helped 'insofar  as 
hooks  out  of  print  arc  concerned  by  section  108  as  your  subcommittee 
has  prepared  it. 

Senator  Duudick.  But  it  won't  be  helpful  for  the  books  in  print? 

Mr.  Lieu.  Well,  if  a  book  is  in  print,  if  it  is  available,  it  snould  bo 
purchased  or  borrowed  but  not  copied,  sir. 

Senator  HnuucK.  Yes,  but  this  young  man  comes  in  there  and  ho 
just  wants  page  SO — and  I  will  go*  hack  to  my  example — and  the  li- 
brarian goes  to  his  digest  and  says,  oh,  but  you  can  get  that  at  X  com- 
pany in  New  York. 

Mr.  Li  Kit.  Senator,  that  is  not  so.  That  is  a  false  issue.  If  he  goes  in 
and  says,  I  want  page  50,  there  is  nobody  . in  this  room  today  who  would 
say.  that  he  can't  have  it  That  is  not  the  issue  before  you. 

The  issue  before  you  is,  can  an  entire  journal  article,  a  scientific 
article,  be  photocopied?  That  is  the  first  issue.  And  the  second  issue  is, 
can  a  substantial  portion  of  a  book  in  excess  of  fair  use  be  photocopied? 
Xobody  is talkingabont  small  libraries. 

Senator  BrnnicK.  Well,  someone  l^re  today — and  I  have  been  run- 
ning back  and  forth  to  vote — but  someone  said,  you  can't  make  single 
copies. 

Mr.  Franklin'.  To  try  to  wrap  this  up,  if  I  could,  there  is  a  whole  lot 
of  valuable  information  that  has  been  brought  forth  here  today  on  the 
doctrine  of  fair  use. 

The  point  that  the  Information  Industry  Association  wishes  to 
stress  most  strongly,  and  I  think  the  point  Hud  most  of  the  opponents 
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of  the  NKA  amendment  fool  very  strongly  on,  is  that  the  fair  uso 
doetrino  today,  wluitover  its  precise,  limitations  may  ho,  should  not 
k»  oNtendod  Ijv  the  enojral'hnont  on  S.  which  represents  many 
wins  of  ootnpYnmiso,  of  a  special  ail  hoc  amendment  us  proposed  by 
NKA.  1  . 

It  involves  very  complex  and  diflioult  oeononiie  factors  including 
your  hi.L'li  sclicxil  student  in  Willi.-ton  quest  ion.  Senator,  Yon  must  hnvo 
the  eoonomie  data  necessary  in  order  to  properlv  evaluate  the  trade- 
offs involvrii  in  the  XKA  amendment  and  they  simply  linve  not  boon 
presented  to  tins  eommittee, 

For  that  reason  alone  I  think  this  committee  should  not  fool  author- 
ized in  propose  sueh  an  amendment  tn  the  hill,  Theiv  is  a  lot  of  work 
to  In*  done  oil  doUnniniiur  what  wit!  he  the  economic  inij »s\*.rt  of  the, 
NKA  amendment.  The  proponents  have  failed  to  establish  whtil  effect 
their  aineiuhneut  would  have.  That  work  is  presently  assigned  hv  tlie 
provisions  of  the  title  il  to  Hie  National  Commission  and  should  he 
left  there. 

Senator  I'rnnnu.  As  far  as  work  is  concerned,  wc  have  been  work- 
ing for  I  years  on  this,  or  is  it  three  * 

Mr.  Bin wan.  Perhaps  longer  than  that. 

[  Thoslatomonl  of  Paul  (i.  Zurkowski  in  full  follows:] 

Tj*mo>.*Y  ok  V.st'L  fJ.  Zi  hkom'ski.  pKJ-sjw.vr  am>  Kvki  ttivk  JMCKrmie.  l\i>n<* 

M.VIlON   lNUesiUV   Assn<  l  \  HON 

Mv  nainr  i>  Paul  <1.  ZnrU.iwski.  I  ;iut  l'rp*ldont  and  r.VHUttw  PireHor  >.f t li<* 
rif.iMn.irion  Industry  Assoo  iat  h-n.  47'JO  Moiim.impry  Lain-.  Orthopia.  Mary  la  Mil, 
*jtnt]\  I  nr.'o.  i  nm  Hu-  0r<i  K\n  alive  l>irprO>r  of        A«*o»  la! twi  that 

h  imw  lillh-  more  Mian  four  ypars  old  It  lias  ovpi  CO  mnnher  linns  rUk'a^il  hi 
:i  wide  variety  of  romtmTehil  (nru  mathm  activities.  A  list  or  nuanhi-rs  Is  al- 
tarlaU.  Ineupdiaiply  prior  to  tlds  oniplov  incut.  I  >pmd  for  ahoui  live  ymr>  as 
v  -5,].,r|Vj,  f!«s|»t,'rni  U*  <  'onirivsMnan  !'»<>'>  KaMpniriph-r.  <»f  Wisconsin. 

M*  involvement  with  tho  information  industry  ilo\v<  duvptly  from  that  scrv- 
ir  \mMi  Mr.  KnMi'hmHrr  ilurlMK  t  hi-  yiars  l!o>  K*  \  Mill  was  under  eonsid. 
«  :ath'!i  in  Un*  Mou<e.  My  per^m!  imvivsi  has  always  open  in  the  communication 
if  UiMfiuttiuii  t\'"Vnu>ntv4}  ideas.  Sen  lee  on  Mr.  Kas/cnmolor's  Watt  >vmv,1  to 
(.i  i,,,!,.  me  .|i.ritu  tli,.  important  naV  rojiyriyttt  play^  a<  thv  hasir  f"u«11ui<  mocli- 
iini  :a  Iv  vOil  h  tla1  ccitttirc  aial  bu«inr.\x  i\v\M\\>><  rvt\n\rv*\  \0  ablahl  aissi'iiii- 
iiari«iri  i»f  ijifurinathja  is  | m i»I  for. 

n-i.vr'mhi  i>  a  jmnuUst  i«oitor<^y  :  U  a^ur»w  n«ros«  for  i»\vry«au'  tn  tin*  lo'*as 
..f  On-  <  n  allvc  fi  w.  U  ciirtrlii'S  oitr  livr<.  facilitate^  mtr  Mfe-loUK  tiliieatloii,  aaa 
ii^nvs  i ho  .M,na!  aviilnMlity  of  int'uriaal !mi,  \  h-f!  my  bamy  hmm*  whli  Mr. 
K.;>o  jiiurii-r  Iti-mnM'  1  saw  tlio  nm!  for  a  fuaOinu'  niorliaijisni  '»t  «'<|iial  rtteo- 
livriiKS  in  Hp'  iiifnrjiiation  tr^lmoji^y  arena.  Tin-  jnarti'-al  tlay  ln  ilay  oxju  rl- 

*  »»«  p  of  tiu»  infoniiatlon  huhi*tvy  in  otoa tint',  and  ma rki^in^  hiforiaatloa  thrmii:h 
t!io  aetiUpatioa  of  cotniaiipis.  mtn«>tlHif  ;* ml  ollti-r  tn-hinaVKlt's.  ijpw  and  uhl, 
:i!«»np  nr  in  pionhtnatioa.  is  that  pojiyriuht  i<  a<  vatht  for  tMs  hi*luslry  as  it  is 
1W  iuihtMr]i>s  whirh  inarki  l  informathm  as  hooks  or  journals.  LVrltaps  even 

im'n>o  ha^ic  fiinr-tioii  of  tins  industry  is  hi  many  resis  ts  tlio  ot!n»r  ship  of  the 

•  •♦in  of  traflitional  iiuhllshhur.  It  is  rontnl  in  the  ahnmlatiec  nf  Infnnnnthm 
avaUalde  to  pvervmip  \n  wvry  dUeliiUue,  A5*  a  meueml  uropnsltlou  It  can  be 
-aid  that  information  (.nnpantps  Identify  particular  information  hendaehes  of 
vt-ry  >po<-i  d'r/iKi  groups  of  ponplo  and  sopk  in  |nvpro4-t'<s  the  information  of 
inforo^  r</l?>af  tsrouphi  s»oh  a  way  as  ro  far  ilifafe  Its  u-v. 

An«'thpr  way  of  rif**rll»ltitf  the  njlsslnn  of  Hie  industry  is  to  use  the  word 

1  Tlm'apMvities  of  nmrnher  firms  Inetudo,  hat  are  not  limited  to,  tl^  following: 
di  Vojo'-a/  pHhlwutiuii*  -  pmvldin^  up-to-dato  Information  on  all  facets  of  a 
irivm  ^pocial  imprest  nrea.  imOudiatf  law.  regulations  and/or  tariffs  toptcoHy 
arrat!*rrd  and  t  ross  rpforen'  ed  for  easy  aeeess 
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i 'J i  I'urnnt  titr.m  *i*  **  pnH j<-n i i,aisp  sinh  as  indices,  coUcclt-d  InMcs  of 
(em*.  al>»i  r  n-ts.  rii;H!»-u  |j*i j(  |,U|  i .  on  ponding  lr;;ishti  inn.  cic.  : 

r.it  t'atu.'titj.*,  Including  mail-ntdcr  minions,  parishes,  pihc  lists,  Mini  tallies  ■ 
iuimvjianso       jKirts : 

Hi  ft'fii-l'trtr*,  im  India;:  th"M'  i  lasiJk'd  Uy  nrilviiy,  Jiil«£irsst  i<h-. : 

i       t:,ft/rt£t,nti,ti.  ttintitt,it  Mt  thts,turit  finding  liMs  ami  refeiviirrs,  aid*  : 

ctJi  fj,  s  &nn-ht*t  including  computer  searches  of  ma<  hilie-rend;d«lo  lUe>  a£ 
M:»  j  '«m|».i!»t  »lfi»  or  by  remote  access  terminals  ; 

*"<  stuittiiH'f  twthr  vtrrirt*  running  Ciojn  computer  sefirWi  of  current  |»i iIjH- 
eait..);s  Mu%>ii«ii  nous  clipping  .-ervkes  offering  delivery  of  inlotniaUou  on 
,li-<  interest  profile  topj<  >  : 

t  n  i   l/'/jf  o/fa  i'«  j  i-  opera  I  i*>u  .iikI  repair  of  e<|U..anent ; 

■  in  n-purht  Mien  a<  (-iniri  deeMntis,  hoard  ruling,  JlimiKlal  rfiw>rN; 

<  .01  r'fo.'tir  i,rthtri>,}ti*,H  ttf  n.hih'i  wuhrhit,  *uHj  as  journals  in  hard  cone 
01  nr<  1 1  iJitiii,  and  vo'iv  reenrdilm*  nf  talk*  on  related  fophs  \ 

ill)  lyrr-lu-ftfn-  m*t  liutjs,  such  sis  symposia,  conferences  and  conventions : 
l..,hi*nt«         i?vit,onsh'*iti>tHM  lor  tiluc Hi inniii,  promotional  or  uieivhaii- 
»l^tii;r  piii'i'UM's  :  and 

1       V  '.fo-f  cii"  plants,  fiii'iHtli-s,  inonummds.  museums,  ete, 

Alroiin^h  a  v-n  ii-iy  of  riiinnjutiimlhins  m.dia  a  re  »lnvi-<1.  all  the  nhnve 
ai-iiwJH'N  havo  i a t  i^tnui-in  \u>  unUni»it\t>i}  of  the  imed  for  and  the  /o<  t>o.v<ssh\ft 
of  n!*r,u1  Innoinaiinn.  TIn-y  alt  involve  t N r ■  evpondilure  <-r  Mine,  moiiov,  mid 
h  nmin  HWl  in  or^mi/kr..'  i n i*«»x  t  Jon  materials  to  imvt  anticipated  needs, 
/'*;  >  'kl1  h:<Xk>  :l  ''"'inin^M  nh.i«-eiJve--ihut  of  i»r*  piliicliiir  ei  msnmicallv  competitive 
irilnrniafp.ii  products  icievMnt  to  the  addresses  interest,  regardless  of  thr  medU 
into]  voil. 

Many  nmmUT  netivhies  relate  I  1  the  preparation  of  what  could  bo  rlawij 
as  -hlrary  matrrijiN"'  niatmials  in  printn,]  |'. >ijh  (or  iialiuirlal,  iustitul imiaL 
a.^'imy.  ln^in^ss,  s]\<>\i.  ar-;  ^' inic  «a'  pi-rsoiin!  i-nlli-i-tioiis,  f)lln«rs  lvna'aaUo 
vyiutri]  nfiji'/av  ioafi  ria)s  for  li-ltrr  iirn-ss.  SuHi  jrrorlu^s  and  snrvNvs  nriiiiiv 
fr-ipii-nt  n^uuMfu/.alo^i  Mini  aLiit-nilijionl  to  knv  them  c-itrn-ut.  Kfl'nrls  to  kti>n 
liW  Ufi-t..  ^air  am  nurnaitly  iluiaicalrii  ami  ivalu|>ll<>ato<l  la  imlustrMK  lii^l i • 
rntixiial  :.t..l  o*  ixuial  ivn-rrart-  <<o| U>(-i imis.  Toi-hiifOniili's  for  iroiinhkfcal,  rapid, 
rtaa'.ii-  ;nv...s  fn  coiit rally  np-daferl  Inl'ormjitlojj  I51i«s  nduno  IIjp  ;ih«<J  (o  la aia- 
taiti  Mj»avat^r-ca]  lilrs.  It  at*,  ivdiars  Mio  nniat.or  u(  copies  jjcniio<l  for  local  li!n< 
<  «ms  ..t|lH-  namauniYarinfj*  rliar«f<  mv  in\olv<d.  The  iTcvoInpniCiU  at 
ti  i'IiihM^n  s  bavo  u  idn  applicar im,  t«j  s»a-I<My's  informal  inn  prntdwnx. 

nur  Iumc  piirpn>n  fnr  iippi-aria-  1a-R-  tod:iy  Is  ta  maivj'Sioiv  flic  si^nUicaiK'C> 
ol  <-..pyriL!ir  -ad  In  napliasiz-  t  In*  lard  to  ra;ilnhjln  I  ho  Intrgrftv  of  copvrijrlit 
;is  a  i»Jtidic:^  an  <-ii;iiiiMn  f„r  lUU  pmrcss,  ]'Nv;Uc  risk  capital  ho  applied 
tn  Mil*  lilies,  iind  M-cioty  will  haw  Mic  hcra^it  of  oi.ntimitn^  advances  In  Hip 
api»n-iiih.a  or  fiiowo  varied  inchitol.^li^.  only  so  lnnU'  as  tin- 'Invents  in  lids 
,I:,V|'  ;}  nM>*'»HMMo  c\|  r-cfun'nri  of  irc.-ivfri-  a  rcas^nnldc  rrlnni  nn  Ihoir 
invr^iiani,  The  only  altcrn^tivo  to  1 1n*  Invi^tiucid  of  private  risk  <apllrd  atal 

f  Jm  rrha>:<  y  nn  cianpciilioa  in  Do-  oai rkct j-laco.  imt  oidv  <K(^  c  mcrWul  inarkot. 

j  laty.  n!it  10c  iiiarkclpLno  nf  idnas,  is  tho  rcllaaco  on  i)w  Invishmait  of  stale 
o.ip'taj,  an.l  11^  atfw.-dnm  p  i  a  p:a<a  of  areas  ^  (n-h  r<»  caaipefittofj 

■J  :»'•■;;  r!>"  liTf*.Niisiiii.ii  liata^try  ,.^>fM-p,ri<  11  did  nor  cxNt  {if  Mir*  Mnn»  nf 
Ihc  i.»n*  H.'iise  I'nssMLro  :md  »n:it.-  Ih^rin^,  wc  have  not  previously  pai  ticlpnfcd 
iii  t„n  n-M>-  >n  hnaiaaL^  |*to,  n.v.  Wo  in  rfferl.  a  ju-w  face  and  one  wldch  ia;iy 
la *  N-  ivadily  ivro-jiized.  We  f<  n|  MvacfnTe  it  is  Imi-orlant  for  11s  to  piovid«> 
y»»a  v\  1  r T 1  ttmiilcd  infonnal  1  ■  ■  1 1  al-mit  Uie  activillns  of  Mie  Induct rr, 

I tiT% »rij ...  1  ii .ri  companies  cn-nin  hifmaa-il Ion,  rcfrne  information,  oru'irdze  in- 
r».naaio.ii.  di  vn!nj,  a.vc^  p,o!<  r^r  i;eltin-  a!  In  forma  tinji,  AH  ,,f  Mmsn  aetivi»!es 
ndd  vanm  m  iiil^nniiliini,  They  make  St  easier  for  ymi  h>  ihid  flu-  Infornmtoiri 
y..ii  want,  liy  pi'cr.aririir  |Ne  too^  fljP  y  *m  fo  do  tUi<  <  U'c<  tUi-\v  and  nlJininntlv 
M  cy  s:iv..  i3  lime  and  juoney.  Tin-  inforniat inn  indnstrv  in  authoring  Iheso 
pr.  dartv  o!J,^tiin|,.si|,r  -s>ve'ir  '»f  iis  lirow"  for  vmirs. 

Tfa-  wSiuV  inf^rnaitfori  indnMrv  pr  moss  i<  Itself  emnparnMe  to  nn  liidividtiid 
aaMi-rs  ,.f:..frs  in  rn  afin-  a  mak.  liy  faking  an  "exploded"  view  of  the  work 
of  infi.j-ru.iTn.n  indn-rry  cmprray  you  can  see  how  Hip  efforts  it  makes  rdai.s 
tot)'!  i-marivn  efforts  of  an  unMmr. 

Tl-n  vnps  involved  in  cmatiair  and  mnrkettnar  nn  information  nrodwt : 

ii)  S*.nri  Willi  Hie  nsnr.  Identi/y  Ms  information  proMom  or  need  Spend 
turn-  wph  liini  in  Ids  work  envin  nmcnt  to  idenlifv  how  lie  uses  Ijifurtimilnn 
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whore  he  U  when  he  needs  Information,  whether  lie  has  ati  Immediate  need  or 
u  nml  than  van  he  filial  subsequently  in  time. 

rji  <  hither  infortunium  from  a  wide  variety  r «f  sources  ami  experiences, 

i  '.U  Itevhw  It,  analyse  It,  organize  it,  eliminate  irrelovanclcs. 

i  t»  Oostgua  formula  for  putting  (t  into  machine  readable  form. 

»*u  IVoicsstl  into  a  machine  readable  form 

i*m  IVsIkii  a  formula  for  liuirilpuhi ti ti^  ihe  Information  within  the  machinr 
to  prodm T  Hit'  specifically  desired  end  product, 

<7i  (Mcfop  the  graphic  arts  embodiment  of  that  cad  product,  and  in  other 
respet  ts  <h»*lgu  and  produce  a  1  human-nscablo"  product. 

IM  IMueate  users  to  the  advantages  of  the  product  and  in  oilier  ways  market 
the  product  hi  the  group  of  users  for  whom  tue  product  is  designed  aftd  developed, 

Several  point*  emerge  from  t Jin t  list : 

<ai  Uoeh  of  I  hose  steps,  starting  with  the  thuo  spent  Identifying  u*er  n  Is 

and  continuing  through  each  step  of  the  process  to  the  delivery  of  the  product 
to  the  user,  is  complex  and  costly, 

•  In  Many  or  the  products  of  such  efforts  qualify  for  copyright  protection 
us  works  of  authorship. 

iv\  \iy  virtue  of  their  special  design  and  highly  retlued  specialised  markets, 
they  are  extremely  sensitive  to  any  attrition  In  the  size  of  their  eNpected  market 
whHhcr  through  photocopying  or  other  replication  methods  for  hy.pnssing  o  py- 
right  priueeilnn.  The  economic  viability  of  such  products,  whether  they  are  in  he 
created  at  all,  depends  pretty  much  on  ea'h  user  paying  his  fair  share  of  the 
fully  amortized  r,*t  nf  creating  and  delivering  the  product. 

si.vurn  co»v  mmukv  luiomcoevivn 

lief i He  addressing  ourselves  to  the  question  of  the  sfnglc-copy  exemption  sought 
hy  the  lihraries,  let  me  slate  at  the  outset  that  the  information  Industry  and 
libraries  have  many  things  In  common.  We  are  part  of  the  same  piece  of  cloth. 
I  loth  groups  are  essentially  populist  in  out  look.  We  seek  to  make  information  as 
widely  available  as  possible.  A  major  disHm-thm  between  Us  is  our  ro*t-noomut- 
lug  methods.  The  industry  must  operate  on  a  fully  allocated  cost-account  ing  l<u<is 
whereas  libraries  can  and  does  nluate  services  on  an  incremental  cost  hasls. 

The  Ir  format  Ion  Industry  Itself  represents  an  attempt  hy  some  far-stehicd 
members  of  the  pu>dishin\  community  augmented  hy  people  who  come  tit  this 
hVhl  ffo/u  the  Information  technology  side  lo  restructure  the  publishing  business 
to  accommodate  its  skills,  and  resources  to  the  imperatives  of  Information 
technologies. 

'Ho*  library  community,  HVnvlse,  is  undergoing  a  major  restructuring,  inter- 
lihraty  coo oeration.  the  "ninth*  p"  library  corn-opt.  t ho  emergence  of  some  forms  of 
charges  for  "InteMibrary "  loans  ami  f»>r  special  research  projects  arc  illustra- 
tions i»f  wtivs  in  which  the  library  community  is  being  restructured  to  a*  com* 
moilate  itsilf  to  the  fait,  costs,  and  advantages  of  information  technologies,  A 
Presdeutlnl  fommissbm  on  Uhraries  nml  Information  Soicnreonly  recent  ty  has- 
been  cslablhhed  to  provide  assistance  and  national  perspective  to  thlseflforf>  This 
restructuring  prowss  has  been  ncccleraled  and  agtrravatctl  hy  the  serious  funding 
problems  facing  the  Hhrnry  comaiunby.  We  have  hljdi  regard  for  the  efforts 
libraries  have  made  and  are  <  out  Umbo:  to  make.  We  also  fed  libraries  have  an 
even  jtrreater  future  as  community  Info;mation  centers  with  immense  Implications 
for  the  educational  and  cultural  as  well  as  economic  weU-bein^  of  us  aM. 

Weempatldze  with  the  library  community  and  recognize  and  respect  the  d« 't»ly 
held  motivations  which  give  rise  to  lis  request  for  this  single  copy  exemption.  \\c 
must,  however,  njipove  the  amendment. 

Such  an  evuuption  would  put  lihraries  in  the  reprint  business  in  dln-et  cien- 
pefiffon  with  the  fnf  frmnti'm  Industry,  it  woiiM  give  tlio  library  an  in  fair  fid- 
vantage  to  market  r^rint  materials  from  its  holdings.  (Whether  it  soil  ihese 
materials  or  gave  Mieni  away  free,  or  for  the  cost  of  tiie  copying  i!u?  rcsnli  wmiid 
fie  the  same.)  ft  wouM  ironically  etmote  lihraries*  to  do  ^o  wltti  (he  j»«v;««nf.fs  of 
publishers  anil  information  companies  wit le air  the  ultltoate  n<ers  pa*  int'  a  fair 

shore  rd  the  costs  of  the  creatl  aid  dlstrilaitlon  of  the  information.  Wind  h -.Us 

dcslrah!<»  on  an  Increment'!'  cost  analysis  to  nhrarics  umUl  ilied  nath>ttn\\y  N  a 
<lisavter  on  a  fully  allocated  cost  basis  for  the  industry.  Sue  \  a  free  Information 
source  would  tend  to  mon-  limited  circulation  of  much  hlyner  prlet  d  products. 
The  payimr  user  will  l>o  reuuirfd  In  this  way  to  subsidize  j|lf»  non-paying  user. 

Would  there  be  any  basis  for  a  mi- ropuh'ishor  to  create  and  market  a  complete 
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collection  of  materials  in  iuUmMmi  if  a  "mother"  library  could  freely  copy  indi- 
vidual vlmM  uf  the  collection  f i>r  its  users  or  the  users  of  lis*  subshliaiv 

How  would  special  report  information  companies  which  create  specialized 
studies  for  7f>  to  Kk>  customers  nr  less  stay  in  business  if  .sf>tjje  or  all  of  the.se  cus- 
tomers cuuhl  go  to  a  library  and  obtain  individual  copies  free  of  c«>l>>  ri^ht  V 

How  does  the  Information  company  which  authors  a  machine  readable  data 
base  market  Its  product  when  libraries  would  be  uMc  to  market  access  to  die 
same  data  hits**  free  of  copyright  ?  A  search  of  .such  a  data  base  provides  a  print- 
out of  single  articles  within  the  proposed  library  photocopying  language,  yci  Mutt 
Is  in  tuost  eases  the  onty  way  a  product  of  the  data  base  will  he  gem-rated  and 
used  inside  or  oat  of  a  library. 

Based  on  our  experience  we  nrtfe  that  the  library  exemption  contained  In  Sec- 
tion las  be  limited  to  archival  copy  Ink  only,  Any  additional  exemption  directly 
undermines  the  Integrity  of  the  copyright  concept  and  denies  the  haste  principle 
behind  copyright  that  science  and  die  useful  arts  will  he  beneiited  hv  providing 
the  author  a  limited  monopoly  by  which  to  market  the  product  of  his  creativity. 
The  library  amendment,  houoriiu;  only  the  copyright  claims  of  the  producers  of 
motion  pictures,  subjects  to  the  single  copy  exemption  alt  other  categories  of 
information  products,  whether  they  be  sound  recordings,  machine  readable  iHes 
v.r  microfilm,  In  addition  to  inkpriut  products  such  as  Looks  ami  journals,  One 
might  Just  us  easily  abolish  copyright  altogether. 

Copyright  itas  been  the  mechanism  by  which  libraries  and  their  suppliers  have 
established  working  relations.  Before  you  decide  to  abolish  this  element  in  the 
relationship  between  libraries  and  their  suppliers,  and  that  Is  what  you  would  do 
If  you  enacted  the  language  sought  by  libraries,  we  recommend  yon  defer  this 
language  to  the  Title  II  XuUorml  Commission  on  New  Technological  Uses  of  Copy- 
righted Works. 

The.  library  single  copy  exemption  does  impact  directly  on  new  technological 
uses  of  copyrighted  works,  and  adopting  the  amendment  would  deprive  the  Com- 
mission of  the  benefit  continued  efforts  to  develop  sound  funding  mechanisms 
through  the  day-to-day  interaction  In  the  real  world  of  suppliers  ami  libraries.  To 
the  information  industry,  libraries  are  established  distribution  nodes  In  a  ua« 
Clonal  Information  distribution  network  sen  lug  users.  This  network  has  h«»ofi 
established  working  within  the  framework  of  copyright  and,  until  it  can  be  shown 
a  better  way  exists,  the  hasis  for  that  working  relationship  should  be  maintained. 

We  respectfully  urge  that  you  defer  action  on  the  amendment  pending  the 
results  of  the  study  of  the  Xatio/ial  Commission  to  be  established  bv  Title  It  of 
this  bill. 

I'KOPOSFHi  *  DC  CAT  [OX  EXfcMprtON 

We  oppose  this  amendment  on  economic  and  technical  grounds. 

We  have  a  high  regard  for  the  educational  community  as  well  as  the  library 
community.  We  do,  however,  have  to  object  to  the  proposal  since  it  would 
not  only  adversely  effect  the  industry  but  it  would  have  a  pervasive  effect  on  many 
others  and  on  the  development  of  the;  Information  service  structure  of  the  United 
States  as  a  whole. 

Kronomlcally,  It  would — 

(a)  Kxernpt  Input  from  copyright  protection. 

lb)  liaise  pressures  to  stretch  the  Fair  Cse  exenjptio/i  to  cove-  "small" 
output. 

to)  I'ut  no  limit  on  what  could  be  put  into  an  education  computer, 
<tl)  Create  unintended  and  unfair  competition  for  information  Industry, 
te)  Ignore  and  undermine  the  business  practice  of  licensing  use. 
(ft  Host  met  u  re  Information  services  so  as  to  eliminate  stimulus  and  crea- 
tive force  of  risk  capital  ami  competition. 
<a)  By  Implication  this  nmendn>ent  acknowledges  that  to  input  copyrighted 
materials  Into  n  computer  system  is  an  infringement. 

The  amendment,  by  exempting  input,  would  strip  the  author  of  control  over 
Ids  documented  Ideas.  Without  Input  Infringement  protection  not  only  can  Ids 
Ideas  be  used,  but  they  cun  he  re-documented  and  distorted  as  to  source,  meaning 
and  vuntcxt* 

X  search  of  a  data  ha<o  may  produre  the  fart  that  there  Is  nothing  in  the  file 
to  print  out.  That,  of  itself,  is  often  of  great  value.  That  is  one  of  the  purposes 
of  investing  in  the  creation  of  a  comprehensive  data  hase.  Information  that  no 
one  has  done  what  you  want  to  do  has  value.  The  amendment  denies  this  and 
would  destroy  the  economic  rali.v  of  that  aspect  of  the  author's  work. 

O 


T"  search  a  data  htfse  N  to  "nV  the  whole  file,  tint  just  the  Answer  ,vmi  find. 
This  M  arch  capability  N  a  vHuo  flu4  ami 'minimi  denies  as  well. 

il'i  The  Mnall  printouts  resulting  from  most  compnter  searches  would  by  their 
si/.e  atone  It  will  bo  ar>nied  constitute  "fair  use'*  of  the  Infnrmniloii.  Having 
in. erred  in  Mm  computer  The  Ktuyi  toprtlJa  llrltannlen,  brief  extracts  could  f n> 
print*  d  out.  Notwithstanding  tlu1  f:mt  that  lhat  Is  th*'  only  way  to  use  encyclo- 
pedia information,  many  would  seek  to  treat  It  as  fair  iiso.  Since  then*  Js  no 
pru\  -Nem  for  any  payment  system  in  t ho  proposal  this  apparently  is  the  Intended 
result. 

•  i- 1  1'udcr  (lie  language  of  the  proposal  "entire  works"  of  nny  kind  could  he 
r*  l  s'lidiuvd  for  machine  processing. 

Tito  f^  tt'fcr't  Unhtc  to  fa  rtuttfattl  fJtfrafurr,  for  example,  could  he  keypunched 
Si  hi  I  installed  in  it  computer  system.  Kncyolopodias  :uul  all  the  other  products  of 
tin*  iii  form,  it  Jon  find  publishing  Industry  would  he  equally  exposed  to  j»uoli  treat* 
liionr.  Without  anything  hut  *  lair  use"  limits  on  copying  and  use  i  how  do  you 
apply  fair  use  to  the  u<e  of  a  whole  tile  In  making  a  eompuier  search?)  and  with 
oomph  to  freedom  to  put  entire  works  Into  a  computer  the  protection  offered  by 
e»»].\  right  woutd  he  minimal. 

"  d  i  't  he  result  would  he  the  creation  of  unfair  competition  for  the  Information 
Industry.  lh,es  the  educational  activity  have  an  Iron-wlUM  discipline  and  a 
P'dj.  dug  procedure  by  which  ti>  assure  I  hat  Its  computer  Information  service 
M'jvr<  rady  honatlde  st intents V  Many  universities  now  engage  In  the  marketing 
of  information,  not  only  in  their  city  and  state,  hut  Across  the  nation,  They  (to 
>"  from  a  tax  exempt"  haven  and  often  without  tuUy  allocating  to  each  user  the 
rn*t<  i,f  creating  and  delivering  the  information.  Tids  amendment  would  create 

■•«•:! i  procure  to  market  machine  readable  versions  in  competition  with  inkprlnt 
and  »>t)h  r  privately  published  media.  An  Association  of  Selentllle  Information 
I  >i-M>mhiaf  hm  Centers  lia.s  heen  created  to  facilitate  t lie  growth  of  these 
activities. 

no  In  practice  few,  if  any,  data  hasps  are  marketed  exclusively  through  the 
;iurh<»r*s  computer  facility,  Copyright  at  Input  merely  provides  the  author  a  hasls 
f<*r  :i  Ihrii-dng  agreement  hy  which  the  users  of  other  computer  facilities  gain 
a«w»*  to  hi<  documented  Ideas.  The  user  I*;  protected  in  that  the  Integrity  of  the 
information  and  its  documentation  a  re  subject  to continuing contractual  relations. 
This  licencing  process  facilitates  the  widest  posslhle  sharing  In  the  cost  of  creat- 
ing ilm.-e  srwiros,  The  amendment  would  not  only  free  a  large  segment  of  users 
frnm  paying  its  fair  share  of  these  costs,  hut  it  would  also  encourage  education 
r«.  1'iiu-u'e  in  the  economic  repllcallon  of  already  existing  and  privately  funded 
capabilities. 

♦  fi  t  'umpet  iiJon  in  the  Information  marketplace  in  an  aire  of  Information 
ahuinlanee  es^  aoMal  to  oompeiithm  In  the  marketplace  of  Ideas.  The  stress  on 
exemptions  would  have  the  effeet  of  eliminating  competition  in  many  areas  he- 
cuiise  ihe  hasls  f^r  private  creation  and  Investment,  a  minimal  proprietory  posl- 

w.oiM  he  j'liminated  for  many.  Tiie  result  would  he  a  diminished,  rather 
tii  art  enhanced,  competitive  dimalc  in  the  marketplace  r,f  Ideas.  The  Information 
m  rvi.v  * i ruct u re  <*(  the  I'.S.  wmtld  have  to  rely  primarily  nn  education  and  gov- 
♦  rnnn  ni  capital  resources  for  its  development.  The  elimfiinflon  of  risk  capital 
in  :hN  effort  would  seriously  retard  development  in  this  area  In  the 
nil  technical  irrmmdi  the  ainendnmnt  wnuhh- 

<ai  i»\patid  U<  luteutlcd  oiijectives  hy  virtue  of  the  proliferation  of  uon- 
prolp  iNes  lialay. 

•  hi  con  diet  with  thr  intended  purposes  of  Sect  ion  117. 

tc>  pro\  ide  onh  for  n  method  of  reeiu'tllng  *'rctrievaV*  and  no  ffir  requiring 
jt«<         \[ur  for  recording  "u<o,!  itself  as  distinguished  from  "retrieval". 

n\)  make  rules  oiheiwise  npplie»h\e,  presumably  Including  "fair  use*' 
and  the  lihrary  ^inglceopy  exes  Mdion. 

•  e>  preempt  inm-h  of  tlie  work  of  the  National  Commission  on  New  Tech- 
n**U<U'n\  V*vr,  of  (Vpertehrcd  Works. 

'a  •  Tfie  proliferation  »'f  non-protit  uses,  particularly  tn  infovmntlon.  today  are 
h  ired  !.  < •'ouuutcent  funding  of  research  in  Information  systems  work,  for  exam- 
ple, i<  esMMd  hilly  limited  t * i-  grnnts  to  noieproill  organizations.  Tlds  has  led  to  the 
ih  \ eloonient  of  a  whole  uiuioration  of  organixalions  pevformint:  tins  research  on  a 
noi, -profit  t>asfs.  Si-parate  non  profit  irroiips  have  crown  up  to  do  similar  research 
in  (duration,  inihlle  Interest  taw  tittns  are  incorporated  in  many  cases  en  a  non- 
profit hasis.  Wo  raUo  t!ie<e  unestions  not  to  challenge  ihe  purposes  of  tliese 
grouj^  hut  to  Murgest  that  1 1  te  amendment  is  unduly  hroad  as  drafted  and  would 


servo,  If  i )t:u  tisjt  to  .stimulate  oven  further  the  development  of  siif*sfily-t»;i <c*it 
activities. 

Oh  Tin1  ruuendmont  conflicts  with  tho  purpose  of  Section  117  to  maintain  tho 
status  quo  in  Mi.'  law  vis  a  vis  copyright  :it  input.  Tin1  significance  of  Midi  a 
development  ran  ho  seen  clearly  through  a  n  ailing  of  a  paper  hy  former  Uegls- 
ha*  of  I *"|»> rights,  lirnrui*  O.  t'nry.  iirr>r iiTt-tl  at  the  VM'J  meeting  nf  Ha1  Ameri- 
can SrH'li-ty  for  Information  Science.  It  appears  at  pages  liSSl  - 1 7 1  in  '/7rr  f'wm/. 
int/.i  uf  the  ASfs  Annual  Mtithitf,  Vol.  IK  li»7°,  ASIS,  Washington,  U.C  NY  com- 
mend \\  In  Hit-  attention  oV  the  Committee  ana"  the  Congiess, 

to)  A  method  of  recording  ret  rhval.  as  pros ! <  1  ci I  for  in  the  amendment,  docs  tint 
require  thul  it  he  u*ed  nny  more  Heni  the  xmI  hell  statutes  do,  Furthermore, 
retrieval,  as  noted  ahovo.  Is  not  a  complete  measure  of  t hi.1  uses  made  of  a  copy- 
righted work  in  computer  form, 

i  d )  Tho  reference  lo  other  rules  applicable  under  taw  apparently  refers  to 
**falr  use"  rides.  How  rcn*ottuldo  that  i<  fm*  timdeui  information  products  when* 
the  tilt hiiati*  n<ei's  should  istoli  pay  their  fair  share  of  tho  ens4*  js  a  matter  that 
lias  in >t  hceti  tally  developed  am)  one  nit  which  this  industry  has  not  yet  formu- 
lated a  position.  It  is  a  matter  which  should  ho  referred  to  tho  National 
Commission 

Furthermore,  when  it  Is  contemplated  that  this  proposal  would  ha  coupled 
with  the  Mhraiy  >liii;l*^<*o|»y  exemption,  then-  appears  to  ho  ivi  copyright  pro- 
teothm  lefr. 

to)  Tho  proposal  if  adopted  wonhl  preempt  not  only  much  of  tho  work  of  tho 
National  Commission,  hut  it  wonhl  :i1  si »  deprive  it  of  the  honotlt  of  day-to-day 
experience  developed  as  suppliers  and  users  seek  to  work  ant  within  existing 
oop>  right  com  opts  workahlo  relations  ior  the  dissemination  of  information 
through  these  technologies. 

This  exemption  Is,  in  effect,  ha  soil  <>n  tho  assumption  tlint  enough  Is  known 
today  nhoiU  iho  effect  of  tho  te<  hnoloiries  on  copyright  and  tho  dissemination  of 
copyrighted  materials.  It  may  very  well  ho  Into  that  this  committee  could,  if  It 
assigned  tins  mailer  top  priority,  come  to  an  appropriate  determination  hasod  on 
what  is  known  today,  That  record  has  not  Peon  otuhlished  here  today  or  in 
previous  hearing.  As  la  other  copyright  nieas,  tegi slat hm  can  ho  based  on  nn 
extended  record  of  practices  developed  between  conflicting  Interests.  Whitt  you 
are  asked  l<*  do  hy  this  amendment  is  to  enact  into  law  tiio  position  of  one  of  the 
parties  and  to  ignore  the  practices  and  positions  of  the  others.  Wo  fool  it  Js  prema- 
tura to  decide  now  upon  >ach  a  major  innovation  in  American  Copyright  law  and 
tiiaf  Iho  iiiiieuilmeiits.  Poth  the  hihrary  Single-Copy  amendment  and  tho  IMuea- 
thai  Hxouipt  ion  should  ho  referred  to  the  'i'itle  II  National  ('onualssljai, 

As  we  Imvo  aruued  with  the  Uhrary  exetuptioa.  the  education  exemption  In 
ttio  clearest  lan^aaue  Is  snh^vt  matter  clearly  within  the  Jurisdiction  of  the 
National  Commis>ion.  Wo  re>poetfa1ly  ui'ue  that  the  Commission  ho  established 
and  a^slsii'ed  Iho  I'ai  t-iTfitiioria^  fuactlna  csscntml  tf«  sound  legislation.  A<  we 
have  earlier  stated,  we  are  ready  and  willing  to  i>e  of  assistant e  in  working  wll li 
the  Commission  In  this  major  undertaking. 


V"e  wisii  \t\  draw  the  Commilt*>"s  atlention  to  the  ^itmilicanoe  of  these  two 
nmendnnnts  in  aa  inleruationai  sense.  What  protection  V.tt.  Law  provides  hifor- 
mafioii  will  have  an  effect  nu  hew  tho  informatio!)  products  of  our  tcclmnlotf.v- 
Pased  system  are  treated  ahroad.  Sona»  of  oar  monihers  derive  as  much  as  ."U'r 
t\(  their  fi'veaues  from  foreign  sales,  from  foreign  user-*  s(  ekiug  to  ac(piiro  tufar- 
mat  ion  ahout  the  manv  a>pecls  of  the  operations  of  our  tiWmolocles,  etc.  Tho 
CSSH,  only  recently  having  joined  tin*  Universal  Copyright  Couventiiai.  has 
nKo  adopted  a  provision  of  its  <Mp\rk'ht  law  to  provide  for  copy  rigid -fn-e  vepro- 
dai  lioTi  of  printed  works  for  "non  proiit  sehntillc.  dada<  tic  and  educational  pur- 
poses,"' rnfoi  tnathin  companies  will  have  little  todehato  in  seeking  to  receive  fair 
eouipf>usatlon  from  foreign  users  for  their  Si-rvites  if  U.S.  haw  oinhodlex  similar 
prov  isions. 

The  domestic  otTeot  of  the  amendments  wo  have  rtesvWhod  ohviousTy  have 
far-foachltn:  implieations  Internationally,  particularly  since  the  I'.S.  is  not  only 
a  ma  lor  produc;  r  of  enpyrightor]  materials,  hut  il  is  nlsfi  a  world  leader  in  the 
development  of  information  technology  applications  to  their  distnlmthni.  The 
T'.S'.  must  carefully  conshter  major  innovations  in  applying  copyright  lutes  to 
these  new  media. 

We  thank  you  for  this  opportunity  to  share  our  views  with  you. 
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CORPORATE  MKMBKH3 

ABC,  CLKO,  Inc.,  Santa  liarbara,  Calif.,  Kicbard  Abel  ami  Co.,  Portland,  Oreg. ; 
Academic  Press?,  Iuc„  New  York,  N.Y. ;  Asjien  Systems  Corp,,  Kockvllle,  Md.; 
Auerbaeh  Publications  Inc.,  Philadelphia,  Pa.,  Bell  A  HowelJ,  Wooster,  Ohio; 
VXm<v  Manhattan  Corp.,  New  York,  N.Y. ;  Cordura,  Las  Augole^  Calif.;  Congres- 
sional Information  Service,  Washington,  D.C. ;  Data  Courier,  Inc.,  Louisville, 
Ky. ;  Data  Flow  Systems,  Inc.,  Hcthosda,  Md, ;  Data  Search  Co.,  Des  I'lafus,  III.; 
pun  &  Hradstroet,  New  York,  N.Y. ;  Kneyelopcdia  Brltauulca  Education  Corp., 
Washington.  P.O. ;  KnvJroument  Information  Center,  lac,  and  Krost  &  Sullivan, 
New  York,  N.Y. ; 

Greenwood  Tress,  a  Division  of  Williamhouso-Ketfeney,  Inc.,  West  port,  Conn. ; 
llernor  &  Co,,  Washington,  DC. ;  Information  Clearing  House,  New  York,  N.Y. ; 
Information  Design,  Km*.,  Menlo  Park,  Calif.;  Information  Handling  Services, 
KngU'Wood,  Colo.;  International  Data  Corp.,  Xewtouvlllo,  Mass.;  International 
Development  Center,  Kensington.  Md. ;  Institute  lor  Selentltic  Information,  Phlb 
ndelphiu,  Pa,;  Lwisco  Information  Co.,  Silver  Spring,  Md. ;  Lensco  Systems  & 
Research  Co.,  Methesda,  Md.;  Lockheed  Missiles  vSc  Space  Co.,  Palo  Alto,  Calif. ; 
McHrmv  HID,  Inc.,  and  Maetnlllan  Information  Corp.,  New  York,  N.Y. ;  Micro- 
forms  Intern'l  Marketing  Corp,.  Eimsford,  N.Y. ;  Monitor,  Ine./Congresslonal 
Monitor,  and  National  Congressional  Analysis  Corp.,  Washington,  D.C. 

JwTrey  Norton  Publishers.  Inc.,  and  NYw  York  Time*,  New  York,  N.Y. ;  Phar- 
maro  Medical  Documentation,  Inc.,  Chatham,  N..L ;  Plenum  Publishing  Corp., 
New  York.  N.Y. ;  Predicasts.  Inc.,  Cleveland,  Ohio;  Kcadex  Microprint  Corp., 
Ni'W  Yurk.  N.Y. ;  Keesirch  Publications,  Inc.,  New  Haven,  Conn.;  Time,  I  nr.. 
New  York.  N.Y. ;  t'.S.  Historical  Documents  Inst..  Inc.,  Washington.  D.C. :  John 
Wiley  &  Nniis.  Ire.,  and  Unrwooil  K.  Wolff  &  Co.,  New  York.  N.Y.  ?  World  Meeting 
Information  Center,  Inc.,  Chestnut  Hill,  Masa. ;  aud  Xerox  Corporation,  Stanford, 
Conn. 

j  FOREtON  ASSOCIATE  MEMBERS  (N0N*V0TINO) 

A!mo,vM  &  Wikselt.  Cppsaln,  Sweden;  Arrow  Internationa!,  and  Fuji  Corpora- 
tion Tokyo,  Japan;  Information  Retrieval,  Ltd.,  London.  Knglaud;  Opt  dan  Sri* 
enyy-  Dir.,  Toronto,  Canada;  Orba  Information,  Ltd.,  Montreal  Cana<la;  Over- 
rfefH  .Data  Service,  Tokyo,  Javan  ;  Thomson  Data,  Ltd.,  London,  Kugland,  and 
C.S.  Asiatic  Coinpany,  Ltd.,  Tor.yo,  Japan. 

ASSOCIATE  MEMBERS  (NON-VOTING) 

Composition  Technology,  Inc.,  Cambridge,  Mass.;  Informix's,  Inc.,  Mavnnrd, 
Mass  :  IHM,  Arumnk.  N.Y. ;  Multiprint,  Lu>.,  New  York,  N.Y.;  Publicate,  lac, 
Washington,  D.C;  Publishers  Development  Corp.,  New  York,  N.Y.;  and  HocappJ, 
Inc..  Pennsa uken,  N.J, 

Senator  Hcihwtv.  Thank'  you.  Wv  iwv  iwesswl  until  \i)  tomorrow. 
[  Whereupon,  at  trtfO  p.m.,  the  subcommittee  recessed  to  reconvene 
at  l<»oYlooku.m.  UYflnosduy.  August  1,  H>7»1.] 
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WEDNESDAY,  AUOUST  1,  1073 

U.S.  Skxatk, 

Si  n«  »>MMim;r.  ox  Patents,  Tuadkma rks,  and  Copyrights 

UK  I'lli:  CoMMlTTKK  OX  TflK  JirDlCIAttY 

Washington,  DX!. 

The  committee  mot,  pursuant  to  recess,  at  10  a.m.,  in  room  1114, 
Dirkson  .Senate  Office  llnilding,  Senator  John  L.  McClelhm,  presiding. 

Pivsont:  Senators  McClellan  [presiding],  Burdiek,  and  long. 

A  Iso  present :  Thomas  C.  Hrcnnam  chief  counsel. 

Senator  McClkixan.  The  committee  will  resume  hearings  this  morn- 
ing under  the  same  general  guidelines  aiul  procedures  that  wo  observed 
yesterday.  I  think  everyone  is  familiar  with  them. 

Who  is  our  first  witness  this  morning  J 

Mr.  Hukxxax.  Mr.  Chairman,  the  committee  tins  morning  will  con- 
sider the  cable  television  royalty  sche<lnle,  and  the  first  witnesses  ap- 
pear on  behalf  of  the  Motion  Picture  Association. 

Mr.  Valeuti,  wil!  you  identify  yourself  and  your  associates  for*  the 

lvroldf 

Mr.  Vai.kxti.  Mr.  Chairman,  I  am  Jack  Vajenti.  T  am  president  of 
the  .Motion  Picture  Association,  and  with  me  is  Mr.  (lerald  Meyer  of 
the  Xizer  law  firm  of  New  York  who  is  counsel  for  fl<e  mmmittcc;  to 
my  left  is  Herbert  Stern*  of  MCA,  vice  president,  whn  is  a  member  of 
our  rommittee;  Mr.  Gerald  Mover,  counsel  and  to  my  far  loft  is  Mr. 
Chestor  Migdin,  who  will  speak  briefly  later. 

I  also  have  members  of  our  committee  in  the  rear,  including  Mr. 
Arthur  Sehiner,  who  is  asso<  into  to  Mr.  Iladl,  attorneys  here  in  Wash- 
ington, as  well  as  member  of  our  committee  ami  Dr.  Robert  Crandall, 
associate  professor  of  economics  at  MIT  and  Mr.  Lionel  Fray,  our 
consultant  of  the  economic  consultants,  Temple.  Barker  &  Sloanc,  Inc. 

Senator  McCuxkax.  Very  well,  Jack.  Do  yon  have  a  prepared  state- 
ment i 

Mr.  Valkxti.  Mr.  Chairman,  we  have  a  statement ;  I  have  some  notes 
that  Pin  going  to  speak  from. 

Senator  McClkixax.  Ho  you  wish  to  have  this  printed  in  the  record? 
■Mr.  V:  t/KNTj.  Yes*  sir. 

Sonatoi  McCm:i.t.ax.  All  of  it  printed  in  the  record  ? 
Mr.  Vai.kxti.  Yes,  sir. 

Senator  MeCnxnvx.  Very  well,  it  will  be  received  and  it  may  bo 
printed  in  the  record  in  full, 
Yon  may  proceed, 
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STATEMENT  OF  JACK  VALENTI,  PRESIDENT,  MOTION  PICTURE 
ASSOCIATION  OF  AMERICA,  INC.,  AND  CHESTER  MIGDEN,  ON 
BEHALF  OF  FILM  UNIONS  AND  GUILDS  ACCOMPANIED  BY; 
GERALD  MEYER,  COUNSEL;  LIONEL  FRAY;  CONSULTANT:  ROB- 
ERT W,  CRANDALL;  AND  DAVID  HOROWITZ 

Mr,  V.u.iwri.  Mr.  < 'hairrnan,  my  time  is  obviously  very  brief.  We 
ha\c  a  total  of  -di)  minutes,  ami  that's  only  a  fragment  oftime,  and  1 
tun  iiaUxn  to  itv\  on  with  this.  I  will  Ijeyin  at  the  very  l>c<jinuintf. 

As  you  know,  in  li*7t,  in  order  to  hasten  the  passage  of  the  copy- 
right legislation,  iie^otial  ions  were  br^nn  at  tliat  time  between  t fie 
broadcu>ters,  ropuieht  owners  ami  cable  >\>tems.  Those  meeting, 
us  you  know,  were  sponsored  by  Chairman  Iliireli  of  the  KCC  ami  l>r, 
Whitehead  of  the  Oiliee  of  Telecommunications  l'nlicy  at  the  White 
J  louse. 

In  November  nf  P,>7I.  the  now  famous  consensus  agreement  was 
signed  by  all  three  groups.  There  wen*  compromises  made  in  those 
three  positions,  Mr.  Chairman;  each  sale  <>ave  up  something  in  order 
to  tench  aii  agreement  in  wliat  we  thought  was  an  absolutely  esseut  iul 
agreement  before  copyright  legislation  eouhl  speedily  *  pass  the 
Congress. 

As  a  result  of  this  agreement,  most  distant  signal  carriage  restric- 
tions weie  lifted.  Cubic  systems  were  permitted  to  import  programs 
Irom  distant  cities,  The  freeze  Mas  oil  and  expansion  of  cable  had 
Lectin. 

Now.  all  parties  to  tins  agreement  pledged  themselves  to  support  the 
cmi'-epi  of  a  speedy  pas>ajre  of  the  leirislal ion,  and  also  the  concept 
of  an  arbitration  tribunal  that  would  be  put  in  the  bill  if  the  parties 
could  not  a«jrce  on  a  private  schedule  of  fees. 

Now  h  i  me  read  to  you  tin*  spcejlie  paragraph  in  the  consensus  n<5i  ee- 
nient  which  nails  down  mid  fa>tcns  down  this  kind  of  support  that 
all  three  parties  </a\e.  "I'nless  a  schedule  of  fees  covering  the  com- 
pulsory licenses  or  some  other  paynu'iit  mechanism  can  be  aurecd 
npon  between  the  copyright  owners  and  the  CATV  owners  in  time 
lor  inclusion  in  the  new  rupyiijjht  statute,  the  legislation  would 
simply  provide  for  compulsory  arbitration  failing  private  a^rivement 
on  copyright  fees." 

Short ! y  after  the  consensus  agreement  was  signed.  Chairman  Hureli 
wrote  Senator  McCIellan  and  said;  MWe  believe  that  the  adoption  of 
the  concensus  agreement  will  markedly  serve  the  public  intciests.*' 

On  the  :ilst  of  .January.  Senator  McClelhin  replied  to  Chairman 
lunch,  and  I  would  like  to  quote  from  that  letter,  because  1  think  it  is 
important  in  this  aspect  of  the  arbitration  tribunal.  Senator  M«  Clel- 
lan  to  Chairman  March;  "As  F  have  staled  in  several  reports  to  the 
Senate  in  ivrent  years,  the  CATV  question  is  the  only  significant  ob- 
stacle to  final  action  by  the  Congress  on  a  copyright  bill,4  i  ur<fed  the 
parties  to  negotiate  in  jL'ood  faith  to  determine  if  they  rouhl  reach 
airiyement  on  both  the  communications  and  copyright  aspects  of  the 
( *ATV  ouestiom  I  commend  the  parties  for  the  efforts  thev  have  made, 
and  believe  that  the  agreement  that  has  been  reached  is  in  the  public 
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intend  ami  tvllerts  a  ixu-un;tl*U*  roiujirouiiso  of  llie  positions  of  tlu* 
various  |>artics.,,;s 

Now,  sliurtly  thereafter,  John  (ivyin  who  was  the  Chairman  of  the 
lioanl  ai  X(TA  roinnninicaltMl  wit  It  flip  CniiuniUee  of  Copyright 
On  iier*  ami  askrd  our  Mij»|>oit  in  im|>Jenientnl  ion  of  all  (ho  prm'isiniis 
of  tin-  cun>ensiis  agreement  ami  particularly  the  support  ol'  iMtpvri^lit 
owners  in  opposing  any  rivoushlerathm  of  tlto  FCVs  report  ami 
orid'i's  unl'nv/uiji  the  carriage  ol'  distant  signals. 

Now,  we  agreed  to  that  ami  we  n<rrceil  to  it  for  a  very  sppeial  reason 
which  we  irporml  to  Cham  ran  Hnrvjj,  We  told  Chairman  Hindi,  wo 
lohl  tin*  ( 'liairnian  that  >iimc  all  parties  had  agreed  to  support  the  eon- 
sensus  agreement,  and  in  \  lew  of  the  exchan^o  of  letters  between  Chair- 
man  MeClethm  and  Chairman  Mmvh,  the  copyright  owners  were  sat- 
isiied  that  the  legislation  iinpleinenl in^  the  consensus  agreement  would 
go  forward  and  that  all  parties  would  support  (he  consensus  agree- 
ment and  redeem  their  plod-res  of  support  for  that  provision  which 
calls  lor  t  lie  art >it  ration  t  rihunal. 

Therefore,  the  copyright  owners  said,  we  have  no  objection  and  we 
will  not  oppose  the  unfreezing  order1  put  out  hy  the  IX  C. 

Now  thv.-e  rules  went  into  ell'eet,  as  you  well  know,  on  March  »1, 

Thus  the  copyright  owners  received  no  beneJihs  in  the  consensus 
agreement  and  the  cable  systems  received  all  that  they  had  bar- 
gained for.  Negotiations  began  immediately,  Mr,  Chairman,  as  the. 
consensus  agreement  onlcre<L  if  we  could  iiiul  a  private  agreement 
on  a  fee  M/hedule  that  we  could  present  to  you  for  inclusion  in  the 
hill. 

Now,  the  consensus  agreement  ordered  this,  and  both  sides  sat  down 
to  talk,  hut  it  became  scry  clear  that  once  the  unfreezing  systems 

1  ij.-'lmi  :  »Mlr:  .\  h-ior  fnin  Ch.iirin:iN  John  h,  MrCmMan  m  OulniMh  Ornri  l.tinli 
M.i.»       1!»«'J  tt'llnW"  :  | 

u      n  Mav  5,  11)72. 

linn.  Hka\  Ucia  ir, 

Chttirnntn.  I't  th  ntl  {'ttinmunicutiuna  VummlnHUm, 
W'ffshiii/ftttft,  ll,t\ 

t H:\it  Mu.  rn.witM.w:  I  have  hern  informed  of  the  decision  rendered  on 
May  hy  Ha  t "ailed  States  ihstrhi  Court  for  I  tic  Sou!  Item  I  list  riff  of  New 
V«»rk  ia  the  cnp.\  riyht  infringement  *  asc  (if  1/olinnMn  Broadcasting  Systems,  Inc. 
v.  Irl*riiii}|>Tri*  i*i»rp,  hohlim;  t  firkt  Ine  retransmission  of  Iron  ilea st  signals 
hy  i -:U.ii»  >yMem>  does  not  eoiiMitute  a  performance  of  a  copyrighted  work  ami 
ciM i <eipu'j 1 1 1 y  does  imt  violate  the  copyright  statutes. 

In  van  of  HiN  development,  it  may  lie  useful  for  me  to  restate  my  view— 
tout  I  heUeve  that  of  alt  the  minihors  of  the  Senate  Nahcoiamittee  on  1'ateiiK 
Trademarks  ami  C *■  >j ■>  rights-  i hat  eahle  television  systems  should  he  subject 
to  the  rofi.v ri^tif  law  ami  thai  generally  such  systems  should  pay  reasonable 
cop>ri£ht  royalties.  It  remains  my  intention  to  seek  the  enactment  of  the  legis- 
lation for  genenil  revision  of  the  copyright  law  at  the  earliest  feasihte  dale, 

The  Subcommittee  after  careful  review  ami  study  over  an  extended  period  of 
time,  approved  what  is  now  Seetion  111  of  S.  Ulf  which  contains  an  initial 
schedule  of  royalty  rates,  provides  for  the  creation  of  a  Copyright  f<o,\atly 
Trihunal  r«»  review  .ami  adjust  royalty  rates  at  perlmlle  intervals,  and  eslahi'isJie.-j 
proeedures  for  the  eollettion  and  di^trilnuiou  of  the  royalty  pigments,  tt  is  my 
considered  .judgment  that  f.'.cse  provlshais  of  Section  til  are  emUieutly  fair  anil 
reasi'nahle  and  must  lie  a  part  of  any  new  copyright  Jaw. 

With  kind  personal  regards.  [  urn 
Sin (i  rely, 

John  L.  Mcd>:t.r.\N\ 
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noticeably  chunked  ami  noticeably  stilVened,  Tn  more  than  00  horn's  of 
exhausting  ami  tormenting  negotiations,  it  became  very  clear  thero 
won kl  be  no  agreement  reached.  Deadlines  were  continually  length- 
mod  and  it  finally  became  very  plain  to  ns  that  cable  systems  had  no 
intention  of  budding  olT  the  ice  schedule  which  was  put  in  the  bill, 
They  had  determined  that  that  was  when*  they  were  going  to  make  a 
stand,  and  they  did. 

Now,  we  find  ourselves,  Mr.  Chairman,  in  a  diilicult  position.  We 
pledged  our  support  to  the  consensus  agreement,  we  gave  our  word, 
and  we  redeemed  it.  Cable  systems  got  everything  that  was  in  Hiat 
consensus  agreement,  but  the  hey  element,  the  key  element  that  the 
copyright  owners  believed  that  would  l>e  honored  was,  in  fact,  not 
honored  at  all.  , 

Xow  I  could  s|>eiid  more  time,  hut  in  the  interest  of  time,  I  want  to 
go  on  to  what  I  consider  to  be  another  key  point.  Mr.  Chairman,  which 
is  the.  inadequacy  

Senator  NlrCLKU.AX.  The  what  ?  * 

Mr.  Valkntf.  The  inadequacy  of  the  fee  schedule.  I  want  to  oi to  to 
vou  two  crucial  points — at  least  to  perhaps  our  biased  eves— but  I 
1iope  that  an  unbiased  observer  would  feel  the  same  way.  \Ve  believe 
this  fee  schedule  is  neither  adequate  nor  appropriate,  now  let  me  tell 
you  why, 

Point  Xo.  1,  we  are  not  aware  of  anv  economic  evidence  of  any  kind 
that  corroborates  the  fee  schedule  which  is  in  S.  lilfil.  To  our  knowl- 
edge, there  has  been  no  factfinding  etl'orts  of  any  find  which  preceded 
the  insertion  of  t hat  fee  schedule  in  S.  VMM.  There  is  no  kinship  in 
these  fees,  in  our  judgment,  sir,  to  the  reasonable  value  of  the  copy- 
righted programs  that  we  produce  and  go  out  on  the  air  and  whether 
or  not  these  fees  would  reasonably  compensate  copyright  owners  for 
the  expected  loss  of  value  in  their  programs.  That  is  point  No.  1. 

Point  No.  "J,  the  complexity,  the  elaborate  material,  the  tormenting 
detail  that  exists  in  setting  a  fee  schedule,  is  enormous.  It  has  been  our 
conviction—in  20  minutes,  I  cannot  even  begin  to  make  a  compre- 
hensive statement  to  you;  I  am  not  even  sure  it  could  be  done  in  *i0 
hours.  But  the  examination  of  a  fair  and  reasonable  fee  schedule  sim- 
ply demands  the  full-time  scrutiny  of  a  body  of  experts. 

"That  has  lx>en  our  contention,  sir,  and  even  if  the  fee  schedules  were 
higher,  they  would  still  be  artificially  based,  without  a  solid  base  of 
facts  or  without  a  sturdy  rostrum  of  research,  and  that  is  also  our 
content  ion. 

Now  what  we  are  advocating,  Mr.  Chairman,  are  fees  that  are  just 
and  reasonable;  that  is  all.  IVe  believe  that  you  cannot  have  just  and 
reasonable  fees  unless  you  have  a  careful  examination  of  all  the  under- 
girding  facts  on  which  you  build  your  edifice  of  a  fee  schedule. 

Now,  there  arc  many  areas,  sir,  that  we  have  not  even  begun  to  talk 
about.  I  want  to  bring  to  this  subcommittee  some  of  these  variables; 
the  location  of  the  system;  the  number  of  signals  it  carries;  the  value 
of  programs  carried* bv  the  system ;  the  size  of  the  system ;  the  penetra- 
tion of  its  franchisee!  areas;  saturation  of  the  television  market  in 
which  it  operates;  the  age  and  stage  of  development  of  the  system ;  in- 
vestments necessary  to  construct  the  facility  J  amortization  of  its  capi- 
tal investment ;  allocation  of  the  investment  in  its  plant  to  retransmis- 
sion of  broadcasts  as  contrasted  and  distinguished  from  other  activi- 


2S1 

tics,  ami  Uto rally  downs  of  other  variables  that  are  inherent  in  the 
study  of  a  fee  schedule.  1  submit,  sir,  that  this  forum,  fair  and  thought- 
ful as  it  is,  is  not  equipped  to  deal  with  this  mountainous  task.  It  i.-> 
just  too  much;  it  demands  too  much  of  busy  Senator  who  have  other 
duties. 

That  is  why  the  arbitration  tribunal  was  agreed  upon  in  tho  first 
place  in  tho  consensus  agreement.  That  is  why  it  is  indispensable,  at 
the  very  outset,  to  sot  the  standards,  tho  procedures,  ami  tho  pains- 
taking fit  tent  ion  to  dot  ail  that  this  kind  of  IVo  set  ting  deserves. 

Xow  I  also  believe,  and  my  colleagues  believe  that  the  arbitration 
tribunal  is  fair  localise  it  is  beholden  to  neithor  side.  I  would  not  for 
one  moment  toll  you  that  lx>th  NOT  A  and  on  r  group*  arc  totally  objee- 
tivo;  of  course  we're  not  ;  wo  each  have  an  ax  to  grind.  Therefore,  while 
I  do  believe  the  Senate,  is  objective,  I  am  saving  that  tho  Senate  does  s 
not  have  the  time— nor  the  House— to  deal  with  this.  Therefore,  i 
wonld  like  to  go  to  an  objective  body  with  the  time  to  consider  the 
detail. 

When  ono  looks  at  this  bill,  Mr.  Chairman,  they  say,  my  goodness, 
at  fust  blush,  the  large  systems  are  going  to  pay  a  royalty  fee  or  ropy 
right  fee  of  5  percent.  "That  is  not  true.  This  is  a*  progressive  rate 
schedule  from  1  to  5  percent  based  on  dilTeront  levels  of  income  in 
which  the.  1,  2,  tt,  1,  and  5  percent  apply  to  these  different  levels. 

That  means,  Mr.  Chairman,  overall  this  fee  schedule  yields  an  effec- 
tive rate  of  1.0  percent,  and  from  this  modest  sum  all — repeat  all — 
copyright  owners,  film  producers,  broadcasters,  music  composers,  all 
must  share  in  that  modest  sum. 

To  put  these  figures  in  the  proper  pei'speetive,  let's  sec  what  they 
mean.  The  FCC  published  some  data  which  is  very  pertinent.  They 
pointed  out  in  the  year  1971,  the  individual  television  stations  in  this 
Nation  paid  $170  million  in  the  year  1071  for  the  licensing  of  non- 
network  copyrighted  material,  $lVo  million.  Xow,  if  tho  fee  schedule 
in  S.  VMM  had  been  in  effect,  in  that  same  year  cable  systems  would 
have  paid  for  that  samo  material  $7.(1  million. 

Xow  by  whatever  standards  or  what  measures  you  choose  to  lay 
down,  we  think  that  is  grossly  inadequate  in  a  return. 

Xow  the  cable  systems  are*  economically  viable  and  able  to  pay 
larger  fees,  surely  larger  than  is  in  S-  1301,  beyond  any  doubt  as 
far  as  we  are  concerned.  We  have  gone  to  the  expense  of  commission- 
ing a  study  bv  two  distinguished  economists,  Mr.  Fray  of  Temple, 
Barker  and  Sloane,  Inc.,  and  Dr.  Crandall,  associate  professor  of 
economics  at  MIT,  to  study,  to  find  out  the  capability  of  cable  systems 
today  to  pay  fees  tomorrow.  I  think  this  study 'graphically  illu- 
minates the  fact  that  cable  systems,  even  after  deducting  the  15  per- 
cent return  on  investment  winch  any  bank  would  be  pleased  to  loan 
money  on.  I  am  sure,  even  on  the  deduction  of  the  15  percent  royalty* 
there*  are  considerable  funds  available  to  pav  u  higher  fee,  much 
higher  than  S.  13rd. 

Xow,  1  don't  have  time,  Mr.  Chairman  

Senator  .McCi.kij.av,  Is  that  study  in  the  material ! 

Mr.  Y.\r.Kvrr.  Yes,  sir:  it  is  in  the  brown  cover. 

I  am  hopeful,  Mr.  Chairman,  because,  if  T  may  say  a  word  within 
the  timeframe  that  I  have,  I  am  not  sure— T  do  not  have  tini"  to  dis- 
cuss this;  1  am  hopeful  that  you  might  sec  fit,  sir,  to  ask  some  quos- 
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tioiw,  pertinent  quest  ions  about  this  study  to  briny  out  the  source  data 
ami  how  it  was  developed  and  what  it  moans. 

Senator  Mcd.r.i.uxx.  Well,  I  have  not  seen  this  study*  and  I  did  not 
have  the  opportunity  to  review  it.  but  I  am  saying  

Mr,  Vai.knti.  I  cannot  argue  with  you  on  that  point. 

Senator  MiCi.Ki.iiAN.  Tin  saying  to  you,  and  all  of  you,  I  do  nob 
necessarily  mean  for  this  to  he  thud,  but  in  order  to  p?t  the.  thing  in 
motion  again,  we  set  these  days,  to  give  everybody  a  chance  to  present 
their  views  and  as  you  know,  of  course,  you  have  the  right  to  submit 
rebuttal  statements  and  whatever  you  want  to.  Wo  arc  going  to  try 
to  make  a  complete  record. 

Hut  as  yon  indicate,  this  seems  to  be  a  very,  very  complicated — and 
in  fact,  we  know  it  is  complicated — and  we  want  again  to  bring  the 
record  up  to  date.  That  is  what  we  are  trying  to  do. 

Now.  if  we  did  not  limit  it,  limit  the  time  to  some  extent,  it  would 
goon  here  for  months  and  months,  I  am  sure,  when  we  get  this  reeord, 
we  will  try  to  have  it  reviewed  and  we  may  (ill  in  some  gaps,  of  course, 
if  we  need  to. 

I  lave  you  finished  ? 

Mr.  Vai.knti.  I  have  just  about  2  or  3  minutes  to  go,  Mr.  Chairman. 

Senator  M<  (Ykm.an.  Go  ahead.  I  will  ask  you  a  quest  ion  or  two  after 
you  have  finished. 

Mr.  Vai.knti,  I  was  just  going  to  say.  we  do  not  have  time  to  present 
the  study,  but  as  you  point  out,  it  is  in  the  record  there,  and  I  hope 
the  committee  will  have  a  chance  to  examine  it,  and  wo  might  have  a 
chance  to  expand  on  it  some  other  time. 

Hut,  let  me  make  a  few  concluding  remarks, 

One  is  that  the  overwhelming  argument  in  favor  of  an  arbitration 
tribunal  is  simply  this*  Mr.  Chairman.  You  ask  tsvo  questions:  is  it 
right  and  fair  that  a  fee  schedule  should  be  set  after  an  examination 
has  beennnadc  of  all  the  evidence,  all  the  facts  have  been  weighed  in, 
all  the  variables  have  been  tested  and  scrutinized;  or  is  it  right  and 
fair  that  a  fee  schedule  should  bo  set  artificially  unaccompanied  by 
facts  or  data  whose  numbers  and  arithmetic  were  plucked  out  of  the 
air  with  no  claims  to  study  or  to  any  fact  finding  procedure  ? 

Well,  the  answer  to  those  questions  is  quite  obvious,'  that  is  why  it 
makes  good  sense.  And  I  wish  [  had  more  time,  as  I  say,  to  discuss  it. 

I  will  make  my  final  comment. 

When  this  bill  was  first  introduced  by  Senator  McClellan,  the  Sen- 
ator indicated  that  the  cable  television  provisions  in  the  bill  would  have 
to  be  reexamined  in  the  light  of  evidence  since  December  10f«9. 

I  would  like  to  respectfully  submit  to  vou,  sir,  that  we  have  some 
suggestions  for  changes  which  the  cony  right  owners  consider  essential, 
and  there  are  four  or  five  and  I  will  go  quickly  through  them, 

The  first  is  that  the  grant  of  compulsory  license  to  cable  systems 
with  appropriate  limitations  on  its  scope  he  made.  In  our  detailed 
statement  to  the  committee,  we  have  told  you  what  we  mean  by  this. 
The  consensus  agreement  provides,  Mr.  Chairman,  that  the  compul- 
sory license  shall  l>e  limited  to  "those  distant  signals  defined  and 
authorized  under  the  FCC's  initial  package."  of  course  with  the  local 
and  grandfathered  signals  additionally.  The  retransmission  by  a  cable 
svstcm  of  distant  signals  beyond  the  compulsory  license  should  he  sub- 
ject to  full  copyright  protection.  Further,  as  provided  for  in  the  con* 
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census  agreement,  tho  KCC  would  not  "be  able  to  limit  the  scope  of 
exclusivity  agreements  us  applied  to  such  signals  beyond  the  limits  up- 
plicublo toover-thc-au\showings.v 
That  is  suggestion  No.  1. 

Suggestion  2  is  a  very  important  one,  sir.  We  believe  that  the  basis 
for  the  computation  of' fees  should  be  spelled  out.  The  statute  should 
provide  that  in  readjusting  the  fees,  the  tribunal  should  have  broad 
powers  to  set  and  adjust  the  fees  both  with  respect  to  the  manner  and 
method  with  which  it  is  to  be  computed  and  the  base  on  which  the 
fees  are  to  bo  assessed, 

The  third  point,  the  language  in  the  bill  should  be  changed  to  pro- 
vide that  the  arbitration  tribunal  shall  make  determinations  concern- 
ing the  adjustment  of  tho  copyright  royalty  fees  as  spelled  out  by  sec- 
tion 111  so  as  to  assure  that  such  fees  are  just  and  reasonable.  What  this 
section  savs  now  is  that  such  fees  shall  continue  to  be  reasonable. 

Well,  it  were  going  to  have  S.  1361  ns  it  is,  then  this  must  be  that 
the  fees  must  be  adjusted  reasonably,  not  to  continue,  because  at  this 
point  we  do  not  believe  that  thev  sire  reasonable. 

No.  4,  we  need  a  clearer  definition  of  what  is  a  cable  system;  and 
5,  we  need  a  reexamination  of  the  overly  broad  governmental  and  non- 
profit organization  exemption, 

Now.  Mr.  Chairman,  |  have  taken  about  10  minutes;  and  I  would 
like  to,  in  the  remaining  1  minutes  that  is  on  our  allotted  time,  I  would 
like  to  have  speak  to  you  briefly  a  gentleman  who  represents  the  Screen 
Actors  Guild.  Mr.  Chet  Migden,  who  is  executive  secretary  of  the 
Screen  Actors  Guild,  lie  also  represents  the  I.A.,  which  is  the  craft 
unions;  and  we  are  speaking  for  them  in  California  and  throughout 
the  continental  United  states,  and  unofficially  representing  the  Writers 
and  Actors  Guild.  In  short  he  represents  the  labor  and  technician  and 
craftsmen  community  in  the  Him  industry  in  the  United  States.  And 
I  would  like  to  have  Mr.  Migdcn,  Chet  Midden  of  the  Screen  Actors 
Guild. 

Senator  McClkixax,  Very  well.  We  will  be  glad  to  hear  him,  but 
I  would  ask  you  two  or  three  questions, 
Mr.  Valrxti.  Yes,  sir. 

Senator  McCYkm,ax.  Have  you  submitted  in  your  document  here  a 
schedule  of  fees  that  you  think  proper  j 
Mr.  Valrxti.  No, sir.  We  have  not. 

Senator  McClkllax.  I>o  you  wish  to  submit  to  the  committee  a 
schedule  of  fees  that  you  think  proper  I 
Mr.  Valrxti.  Mr.  Chairman,  to  be  

Senator  MKYkixax,  Rome) tody  is  going  to  have  to  look  at  some  pro- 
posals, whether  we  do  it  or  arbitrators  or  somebody  else. 

Mr.  Valkxti.  Mr.  Chairman,  may  I  tell  you  very  honestly  the  reason 
why  we  did  not.  This  has  l>ccn  examined,  and  1  must  sav  Hooked  on  it 
with  some  favor;  but  to  be  perfectly  honest,  we  determined  not  to  sub- 
mit a  specific  fee  schedule  because  of  the  result  of  our  negotiations 
with  Cable  Systems.  That  schedule  that  we  would  submit  to  you  then 
would  become  the  floor  or  the  ceiling,  whichever  one  you  choose  to  call 
it,  from  which  new  negotiations  would  begin. 

We  would  be  willing  to  submit  a  schedule  of  fees  if  Cable  Systems 
would  also  submit  their  schedule  of  fees.  They  have  not  moved  one 
jot  off  the  1.9  effective  rate.  We  have  made  several  attempts  at  com* 
promise,  and  it  has  not  gone  forward,  J 
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Wo  are  jnst  afraid,  tit  he  honest  and  not  try  In  beat  around  t he  hush, 
if  we  submit  tod  a  schedule  that  would  become  basis  for  now  negoti- 
ation, and  wo  would  constantly  be  pushed  down.  And  there  is  no  other 
reason,  sir,  why  wo  havo  not. 

Senator  McCi.km.w.  It  looks  to  mo  like  somewhere,  sometime  each 
side  is  going  to  havo  to  submit  a  proposal,  oitlior  hero  or  at  the  arbi- 
trators. 1  do  not  soo  any  way  to  avoid  it*  do  you  ? 

Mr.  Y.M.Kvn.  Kxonsoine.  sir, 

Sonator  M<  Cu:u..\\\  Do  yon  soo  any  way  ultimately  to  resolve  it. 
unless  the  proposals  of  the  eoultioting  parties  of  interest  bo  submitted 
somewhere  for  evaluating. 

Mr.  V.MiKNTi.  Yes,  sir.  !  think  with  an  arbitration  panel,  we  would 
be  obligated  to  submit  what  wo  Ih ink  is  a  fee  wo  ought  to  have,  or  at 
least  to  bring  before  the  arbitration  tribunal  all  the  evidence  showing 
expected  loss  of  our  programs,  f rationalization  of  our  audience,  and 
how  the  values  of  our  programs  have  deoreased.  And  by  submitting 
this  long  dossier  of  facts  and  figures,  wo  might  come  forward  with  a 
fee  schedule. 

Senator  Mr  Ci.r.r.i.vN.  T  agree  with  yon  that  this  is  a  very  complicated 
thing.  I  do  not  know  all  the  answers,  I  do  not  know  anyone  who  does 
know  immediately:  but  this  has  been  a  pending  matter  for  quite  a 
long  time,  and  1  assume,  or  am  certain  that  the  parties  of  interest 
would  bo  able  to  give  us  some  suggestions  from  their  standpoint* 
something  cone  rote  for  us  to  look  at. 

Mr,  Vai.kvti.  Mr.  Chairman.  J  could  not  a  wee  with  you  more,  but 
the  realisms  of  the  negotiating  jungle  toll  us  that  wo  would  be  making 
a  grave  strategic  error,  because  just  as  surely  ns  night  follows  day, 
that  fee  schedule  would  become  the  basis  for  new  negotiations;  that 
would  become  the  coiling:  and  we  would  be  pushed  down  and  down 
and  down, 

And  I  feel  like  frankly*  to  bo  honest  again,  that  wo  have  made  sev- 
eral attempts  at  compromising.  T  think  that  your  stall  and  others 
have  been  aware  of  that  each  time  we  have  not  gotten  anywhere,  ami 
indeed,  it  has  ended  our  position  without  any  attempt  to  gloss  over 
it.  As  a  matter  of  strategy,  we  felt  like  this  would  be  wrong  for  us 
to  do  that. 

Senator  M<  Cr.Kr.n  w.  ft  seems  to  me  if  both  sides  take  the  position 
that  they  do  not  want  to  submit  anything  for  our  consideration,  for 
us  to  evaluate,  it  seems  to  me  that  we  are  going  to  be  left  hero*  if  we 
do  undertake  to  lix  fees,  just  take  something  out  of  the  air  that  appeals 
to  us. 

And  T  do  not  think  after  we  do  that,  if  we  are  not  given  the  assist- 
ance, cooperation  from  those  who  are  suggesting  relief  they  want,  if 
they  do  not  give  ns  something  concrete  to  base  it  on,  I  do  not  think 
yon  havo  much  justification  for  complaint, 

Mr.  Y.u.Kvn.  Mr.  Chairman,  responding  to  that,  of  course  our  con- 
lention  lias  Ixvn  that  we  have  already  submitted  a  proposal*  and  in- 
deed,  a  proposal  that  was  agreed  upon  at  an  earlier  time  by  the  cable 
systems:  and  that  is,  the  insertion  of  the  arbitration  tribunal  at  the 
ouf-et.  That  is  really  what  the  controversy  has  been  about. 

Senator  M<  (Yki.mn.  Well,  that  is  one  issue,  and  I  am  not  excluding 
that  issue.  I  am  going  to  point  out  though  that  if  the  committee,  does 
undertake — I  am  not  saving  they  will— but  if  they  should  undertake 
to  establish  fees,  or  temporary  foes  until  arbitrators  or  some  board, 
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proper  tribunal,  could  make  a  thorough  investigation  about  what  you 
•snjfgest — until  then,  it  would  be  well  if  wo  had  some  suggestions  and 
ivasonablo  basis  for  us  to  evaluate  it, 

I  am  not  at  the  moment — 1  am  not  insisting  that  you  do  it.  1  am 
leaving  it  largely  up  to  you. 

Mr.  Vai.kxti/A1i  right.  Mr,  Ohaii  man. 

Senator  Mi  Clkixan.  All  right.  We  will  hear  your  next  witness. 
Mr.  Y.u.K.vrr.  Mr,  Migden—- 

Senator  McCi.ki.lax.  One  other  thing,  Jack.  Maybe  you  can  be  help- 
ful on  this. 
Mi\  Vai.kxti.  Yes,  sir. 

Senator  Mc'CYem-an.  We  have  a  problem  in  this  connection,  and  I 
think  maybe  you  should  comment  on  it  if  yon  have  not.  I  do  not  be- 
lieve 1  heard  you.  You  may  have  in  your  formal  statement. 

Wc  have  a  request,  only  a  request — it  is  kind  of  an  urgent  appeal, 
let  s  put  it  that  way—from  small  cable  TV  systems  that  they  be  exempt, 
some  of  them.  I  had  u  wire  this  morning  from  Louisiana. 

Hut  they  are  requesting — I  suppose  you  know  that— that  systems 
with  tt.SOO  subscribers,  and  anything  less  than  ;5.r>00  subscribers,  be 
exempt. 

We  of  the  committee  have  not  as  yet  looked  with  favor  on  that.  Some 
of  them  make  a  pretty  strong  appeal  from  (he  standpoint-  they  just 
cannot  n  fiord  it.  I  would  like  for  you  to  comment  on  that,  if  you  will. 

Mr.  Vu.k.vm.  Yes.  I  would  be  pleased  to,  Mr.  Chairman.  A  short  his- 
torical background- -hi  the  give  and  take  of  hammering  out  a  con- 
sensus agreement,  one  of  the  concessions  that  the  copyright  owners 
were  pleased  to  make  in  order  to  have  an  arbitration  tribunal  at  the 
outset,  in  return  foe  that,  one  of  the  returns  for  that,  we  were  willing 
to  exempt  from  all  copyright  liability,  assuming  the  arbitration  tri- 
bunal went  in  at  the  outset,  copyright  fees  from  markets,  from  cable 
systems  independently  owned  with  less  than  3.f>00  subscribers;  inde- 
pendently owned,  what  we  call  the  mom-and-pop  type  station. 

Senator  McO-ku.aS*.  And  so  there  would  be  no  objection  on  your 
part,  as  I  understand  it. 

Mr.  Yat/enti.  Assuming  that  the  nrbitvational  t  ribuual— 

Senator  McCuxmx.  In  other  words,  if  yon  get  your  point  on  the 
other  issues,  you  would  waive  that ;  otherwise,  you  do  not. 

Mr.  Yamcnti.  Yes,  sir.  That  is  essentially  correct,  Mr,  Chairman, 
That  was  part  of  the  construction  that  was  built  into  the  consensus 
agreement. 

Senator  McCYy.M.an.  I  know.  I  have  been  getting  some  wires  and 
communications  lately  from  the  smaller  systems,  .V>00  ^nd  under;  and 
I  think  von  should  speak  to  the  point. 

Mr.  Vaw.nti.  Yes,  sir.  Did  I  respond  to  yon  all  right,  sir? 

Senator  McCi<f;u.an\  Yes.  But  I  thought  you  should  be  given  the 
opportunity  to  comment  on  it. 

All  right.  Who  is  your  next  witness? 

Mr.  Vat,knti.  This  is  Mr.  Phet  Migden  afrain. 

Senator  McCi.ixlax.  M  r.  Mid  sen,  all  right,  sir. 

Mr.  Migden:.  Mr.  Chairman.  T  wish  to  thank  theVommittee  for  ac- 
cording me  this  opportunity,  and  I  will  try  to  be  brief,  to  appear  be- 
fore you.  And  I  would  like  to  thank  Mr.  Yalenti  for  giving  me  a  por- 
tion of  his  time  to  do  this. 
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At?  this  committee  is  a  ware,  the  motion  picture  industry  is  an  in- 
dustry that  directly  employs  thousands  of  people  and  indirectly  pro- 
vides the  payrolls  for  tens  of  thousand*  more* 

The  skills  of  those  responsible  for  the  production  of  films  range 
from  those  of  the  actors,  writers  directors,  composers,  lyricists,  pro- 
ducers to  those  of  the  technicians  on  the  sets  and  in  the  studios,  the 
costume  and  wardrobe  designers  and  makers,  carpenfervs,  painter,  olcc- 
trieians,  and  all  sorts  of  crafts  and  skills  that  make  the  motion  picture 
possible. 

All  of  these  men  and  women  depend  for  their  livelihood  on  the 
income  derived  by  the  industry  from  various  use?  of  the  films  produced. 
Specifically,  their  compensation  depends  on  the  copyright  fees  paid 
for  the  use  of  these  films  hx  theaters  and  on  television/ 

For  many  years,  collective  bargaining  contracts  with  all  of  the 
major  motion  picture  Producing  companies  and  independent  motion 
picture  producers  have  been  in  existence,  which  provide  minimum  com- 
pensation and  working  conditions  for  the  creative  and  technical  per- 
sonnel associated  with  the  Production  of  motion  picture  films. 

With  respect  to  films  made  specially  for  television  ami  to  series  pro- 
grams such  as  dramatic  shows  and  situation  comedies,  the  ones  wo  see 
so  much  of  on  television,  the  compensation  winch  thes^  «>rotn*s  receive 
is  directl v  geared  to  the  number  of  times  the  films  is  replayed. 

A  similar  system  also  applies  to  theatrical  films  sold  for  television 
exhibition,  but  tVe  compensation  in  this  case  is  geared  to  the  pro- 
ducer's gross  receipts  from  such  exhibition. 

Many  years  of  study  and  effort  have  been  expended  by  Hie  different 
unions  in  negotiations  with  the  producers  to  establish  this  system  of 
compensation,  and  they  have  proved  to  be  the  fairest  and  most  equitable 
way  of  compensating  the  creative  and  technical  elements  which  con- 
tribute to  the  final  film  product. 

Any  copyright  royalties  collected  by  the  Producers  and  distributors 
of  television  programs  from  the  cable  television  industry  would  add  to 
the  funds  out  of  which  this  compensation  is  paid.  Tims,  the  question 
before  the  committee  today — namely,  a  copyright  royalty  schedule  for 
the  cable  television  industry — is  of  direct  interest  to  the  organizations 
I  represent, 

T  understand  thnt  the  cable  television  industry  concedes  that  it 
should  pay  copyright  royalties  and  that  the  only  issue  before,  the  com- 
mittee is  how  much  those  royalties  should  be, 

Tn  considering  t lie  perimeters  of  a  fair  and  eonitable  copyright  fee, 
I  believe  it  is  important  to  consider  the  compensation  presently  derived 
from  the  exhibition  and  replay  of  television  programs  by  the  unions. 
For  example,  for  the  year  1072  the  compensation  paid  to  Screen  Actors 
Ouild  members  for  the  television  exhibition  of  theatrical  feature  films 
totaled  something  in  excess  of  $2V>  million.  During  the  same  period  the 
compensation  for  residuals  from  the  re  pi  a  v  of  features  made  for  tele- 
vision and  series  programs  totaled  something  in  excess  of  $12,^73.000, 
1  f  we  add  the  other  unions,  writers  and  directors  alone,  you  could  dou- 
ble tbnsc  figures. 

Turning  to  t lie  copyright  fee  schedule  contained  in  S.  1301,  the  effec- 
tive rate  provided  approximates  1.03  percent  of  the  gross  revenues  of 
the  cable  television  industry  or  approximately  $7.0.1  million  based  on 
figures  for  the  year  1071. 
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This  fee,  however,  would  not  be  payable  to  only  the  motion  picture 
producers.  It  would  have  to  be  shared  by  motion  picture  producers, 
networks,  broadcasters,  {wr  forming  rights  societies  and  many  others. 

In  short,  the  portion  allocable  to  the  motion  picture  companies  and 
thereafter  by  a  further  percentage  reduction  to  the  organizations  I 
represent  would  be  so  negligible  as  to  be  meaningless. 

More  importantly,  it  would  not  come  close  to  approximating  the 
losses  in  revenues  that  the  copyright  owners  would  sustain,  and  thereby 
the  unions  would  sustain,  because  of  reduced  license  fees  attributable  to 
the  ability  of  cable  systems  to  retransmit  television  signals  as  permitted 


Based  upon  these  considerations,  it  is  our  sincere  view  that  the  pres- 
ent fee  schedule  should  he  revised.  Of  course,  one  method  of  achieving 
such  a  result  would  he  to  replace  the  present  schedule  with  a  different 
one. 

We  share  the  view,  however,  of  Mr.  Valenti,that  the  fairest  approach 
to  determining  a  just  and  reasonable  license  fee  schedule  is  to  submit 
the  matter  to  binding  arbitration  totweeii  the  parties.  This  is  the 
method  of  determining  the  license  fees  that  the  parties  agreed  to  under 
the  consensus  agreement,  and  it  would  be  the  most  impartial  method 
of  determining  an  equitable  fee  schedule. 

I  can  attest  that  in  the  contracts  which  the  unions  negotiate  with 
the  motion  picture  companies,  which  contain  compulsory  arbitration, 
have  prown  to  be  a  most  effective  instrument  for  the  settlement  of 
comparable  problems. 

Accordingly,  on  behalf  of  the  Screen  Actors  Guild  and  the  other 
unions  for  which  I  speak.  I  urge  that  the  fee  schedule  presently  con- 
tained insertion  1 1 1  of  S.  Mfil  be  deleted  and  that  provisions  providing 
for  compulsory  arbitration  be  substituted  to  determine  a  just  and  rea- 
sonable copyright  fee  schedule  for  the  cable  television  industry. 

Senator  McCm:ixw«  Thank  you  very  much. 

Do  you  have  anything  further  I 

Mr,  Vai.exti.  Mr.  Chairman,  we  have  taken  20*/2  minutes,  which  is 
one-half  minute  more  than  you  gave  us;  and  we  are  grateful  to  you. 

Senator  M(  (  Yki.mx.  We  have  extended  the  time  here,  T  have  been 
asking  questions.  I  have  been  doing  that  on  our  time,  trying  to  help 
bring  oat  points  that  I  thought  were  essential  to  this  record. 

I  would  like  to  make  one  comment  about  your  testimony  where  you 
say  that  you  understand  that  the  cable  television  industry  concedes 
that  it  should  pay  copyright  royalties  an  the  only  issue  is  tfie  amount. 

1  may  say  to  von  that  in  the  very  beginning,  even  after  the  court 
decision  that  indicated  maybe  they  were  not  liable  for  fees,  as  chair- 
man of  this  committee  and  sponsor  of  this  bill,  1  took  the  position 
that  they  should  pay  some  fee. 

The  problem  all  the  tiine  has  been  the  amount  and  originally  the 
idea  of  placing  these  fees  in  there  was  to  get  something  started.  We 
have  lost  time,  2  years  possibly,  by  not  proceeding  to  get  something  es- 
tablished by  law*,  and  the  machinery  whereby  it  could  be  carried  on. 
t  From  my  viewpoint  in  the.  beginning  that  seemed  fair,  and  it  seemed 
like  the  right  approach  or  the  probable  best  approach  since  the  parties 
were  so  far  in  disagreement,  to  bring  this  thing  to  a  conclusion  and 
get  the  problem  resolved.  Not  to  everybody's  satisfaction,  no,  I  do  not 
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anticipate  that,  nor  will  the  arbitrators  probably  accomplish  that 
miraculous  feat. 

Hut  it  was  trying  to  make  progress  and  move  the  tiling,  and  once 
von  gob  the  system  established  under  this  bill — as  it  is  now,  you  would 
nave  a  constant  review  of  adjustments  being  made.  Maybe  this  is  not 
the  way  you  folks  want  to  do  it.  This  is  not  the  way  that  anybodv  con- 
cerned wants  to  do  it.  Hut  this  approach  was  made  with  the  sincere 
objective  of  trying  to  find  the  solution  and  put  a  solution  in  motion. 
That  was  our  objective. 

And  my  position  from  the  beginning  has  been,  and  it  is  now,  that 
they  should  pay  some  fees.  Apparently,  no  one  knows  what  is  right. 
Some  have  different  viewpoints  about  it,  and  somehow  we  are  going 
to  try  to  resolve  that. 

Mr.  Miodfn.  1  appreciate  that,  Mr.  Chairman. 

Senator  McClkllax.  Mr,  Valcnti,  this  time  I  am  using  is  not  charged 
to  von. 

Air,  Vai.knti.  Thank  you,  Mr.  Chairman, 

Of  course,  you  really  got  to  the  gristle  of  the  problem,  Mr.  Chair- 
man, on  which  we  hr.ve  diverged  from  the  cable  system,  the  NCTA, 
on  the  fact  that  these  fee.}  arc  nominal  going  in  in  order  to  get  it 
started. 

It  has  been  our  contention  though  that  any  fee,  whether  it  is  tem- 
porary or  not,  does  have  an  enduring  life  of*  its  own;  and  no  matter 
what  language  yon  put  in  the  bill  saying  it  would  not  create  precedent, 
and  it  is  not  intended  to  influence  "anybody,  the  facts  of  life,  sir,  is 
that  it  does. 

And  we  believe  that  artificial  fees,  artificially  set  without  fact- 
finding, without  anv  rostrum  of  research  or  arithmetic,  is  bound  to 
impair  fees  that  we  tiling  are  just  and  reasonable, 

And  that  is  why  we  have  strenuously  objected  to  it.  That  is  why 
we  believe  that  the  arbitration  tribunal  at  the  outset  is  the  fairest 
method  of  doing  it.  And  to  this  hour  we  have  not  heard  from  those 
who  oppose  the  arbitration  tribunal  as  to  what  are  its  liabilities. 

Surely,  an  arbitration  tribunal  is  fair  and  has  more  substance  than  ' 
nrtilicial  fees,  and  I  say  in  all  respect,  sir,  that  is  really  the  problem 
that  I  think  von  illuminated  right  there. 

Senator  MrO.KU.AX,  What  about  this  loyalty  tribunal  that  \vc  un- 
dertake to  set  up  and  establish  in  the  bill  I 

Do  you  oppose  I  hut  ( 

Mr.  Vai.knti.  Oh  no,  sii\  T  am  using  royalty  tribunal  and  arbitra- 
tion tribunal  interchangeably.  Our  objection  to  it.  sir.  is  that  it  is  3 
veins  too  late:  that  it  should  have  started  at  the  very  beginning  be- 
cause it  must  come  in  and  begin  adjusting  artificial  fees. 

Xnw,  let's  suppo-e,  Mr.  Chairman,  that  the.  fee.  of  1.0  percent  and 
the  royalty  tribunal  thought  it  ought  to  be  fj.7  percent;  that  would 
be  a  :>oil  percent  increase. 

Now.  you  can  imagine  the  cries  of  anguish  that  would  be  set  up  all 
over  this  country  saying  you  cannot  increase  mv  fees  JtOO  percent,  for 
(Sods  sakes.  So  no  matter  what  fee  yon  put  in.  if  it  is  artificially  con- 
structed, it  throws  a  tarnish  over  the  whole  system  of  fee  schedule. 

Senator  MrCr.KMAx.  I  do  not  think  it  would  if  we  had  a  little  more 
help  front  the  parties  of  interest  as  to  what  the  right  fee  is.  Wo  do 
not  have  that. 
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Mr.  Yai.lxtl  Yes,  sir.  I  have  to  agree  with  von  on  that,  but  even 
?o»  what  we  think  is "tlio  right  fee  may  not  ho  what  the  XCTA  thinks 
i?  a  right  fee,  As  1  said,  there  is  bias'on  both  sides ;  and  1  admit  that 
very  plainly,  sir.  And  1  would  not  expect  mv  views  to  l>o  taken  as 
infallible  by  the  XCTA  or  vice  versa. 

That  is  Why  it  seems  so  plain  to  us  that  the  arbitration  tribunal 
lias  been  shorn  of  all  these  liabilities.  It  is  objective*  It  has  no  bias. 
Jt  i.s  not  devoted  to  either  side.  Anil  therefore,  we  believe  it  is  fair. 

Senator  McClkllax.  Well,  as  you  point  out,  how  long  do  you  think 
it  would  take  a  tribunal,  either  a  board  of  arbitrators  or  the  tribunal 
that  we  have  undertaken  to  establish  in  this  bill,  how  long  do  you 
think  it  i*  going  to  take  them  to  evaluate  and  come  to  a  decision  1  % 

Mr.  V.u.ksti.  I  am  giving  you  a  guess.  Mr.  Chairman— maybe 
slightly  educated,  but  not  a  graduated  guess.  I  would  say  that  0  months 
to  a  year  you  would  bo  able  to,  with  a  full-time  scrutiny  body  of  ex- 
perts looking  and  lingering  over  this  thing  every  day,  1  believe  they 
could  conic  forward  with  some  conclusions,  obviously,  that  we  would 
all  accept.  And  whatever  conclusions  that  came  up,  even  if  wo  did 
not  like  them,  we  would  have  to  admit  that  they  were  objectively  and 
satisfactorily  arrived  at. 

And  as  yon  know,  Mr.  Chairman,  one  of  the  compromises  that  we 
brought  forward  to  the  XCTA  was  a  year's  free  period  after  the 
passage  of  this  bill  in  which  the  arbitration  tribunal  would  be  making 
its  decision  making  work  for  1  year:  and  then  the  fees  would  be  settled 
on,  and  then  you  would  go  forward  as  in  section  111  which  a  3-year 
adjustment  and  a  5-year  adjustment. 

But  I  have  been  unable  to  see  why  that  is  unfair.  We  think  it  is 
fair.  sir. 

Senator  McCr.Kr.LAX.  All  right. 

Senator  Burdick. 

Senator  Bvrnncu.  I  am  sorry  that  my  multiplicity  of  duties  around 
here  prevented  me  from  being  here  while  you  gave  your  testimony.  I 
would  liko  to  say  at  this  time  that  I  will  read  it  very  carefully,  and 
appreciate  your  being  here. 

Mr,  Valkxtk  Thank  you.  sir. 

Senator  McClkllax.  Thank  you,  gentlemen. 

Mr.  Bkanxax.  Just  one  question,  Sir.  Chairman,  as  you  anticipated 
most  of  mv  questions. 

Mr.  Valcnti,  movie  companies  and  program  producers  have  an  in- 
terest in  other  sections  of  the  bill,  in  addition  to  section  111;  and  it 
might  bo  constructive  to  compare  the  positions  taken  by  movie  com- 
panies and  program  producers  on  other  sections  of  the  bill  with  your 
testimony  this  morning.  I  am  referring  primarily  to  section  115  on  the 
mechanical  royalties  and  section  114  on  the  performance  royalties.  Is 
it  not  correct  that  motion  picture  companies  have  testified  m  support 
of  the  Congress  establishing  fee  schedules  for  both  of  the  sections? 

Mr.  Valkxtx*  That  is  very  true.  But  there  is  a  different  reason  for 
that.  Mr.  Brennan.  There  is  a  {rreat  difference  between  records  and 
television  movie  programs;  one  is  fungible  and  the  other  is  not.  In- 
deed, the  more  often  you  play  a  record,  the  more  popular  it  Incomes; 
the  more  often  you  play  a  television  program,  the  less  valuable  it 
becomes. 

So  the  difference  between  a  set  royalty  fee  on  a  record,  performing 
of  that  kind  is  vastly  different  from  a  fee  set  on  a  television  series  or 
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a  motion  picture;  because  the  more  you  play  that  picture  on  television, 
the  less  valuable  it  becomes. 

The  converse  is  true  with  records,  as  any  radio  station  or  record 
company  will  readily  testify. 

Mr.  BW,v  va n.  I  thank  von.  Mr.  Yulenfci. 

Senator  McClkuax.  All  right. 

Senator  BnuucK.  Mr.  Chairman,  I  have  a  question  that  f  am  going 
to  ask  several  witnesses  during  the  hearing  today.  1  think  I  will  give 
it  to  you,  too. 

Mr.  Valkxti.  All  right,  sir. 

Senator  lluitmcK.  I  want  something  in  the  record.  In  four  areas, 
8.  VMM  statutorily  sets  the  rate  for  use  of  copyrighted  materials— sec- 
tions 111,1 14,  1 15,  and  1  U>.  Why  is  it  necessary  to  involve  Compress  in 
tins  process?  The  copyright  grant  is  monopolistic  in  nature,  but  so  is 
the  patent  grant. 

Congress  makes  no  etTort  for  separate  use  of  patent  ileitis,  while  the 
courts  have  done  so  in  the  case  involving  the  use  of  patent  grants. 

What  is  the  rationale  for  treating  the  copyright  in  this  fashion  I 

Mr.  Yat.knti.  What  is  the  rationale  of  why  Congress  should  set  a 
fee?  I  will  answer  in  the  following  way.  Senator  Burdiek.  I  do  not 
omvtion  the  authority  of  the  Congress  to  'do  whatever  it  choo-es  to 
do  in  the  obligation  it  has  to  its  duties. 

We  said  that  the  CongreSvS  ought  not  set  fees  for  two  varying  rea- 
sons. One  is  that  the  Congress  docs  not  have  the  expertise  or  the  time 
to  sit  in  judgment  on  the  vast  amount  of  evidence  Hint  inu-t  be  pre- 
sen  ted.  And  that  therefore,  the  Congress  ouirht  to  turn  this  over,  as 
it  had  done  in  many  other  areas,  to  an  arbitration  or  royalty  tribunal, 
or  whatever  you  choose  to  call  it ;  a  body  of  experts  working  full  time 
on  the  issue. 

Now,  <Jo  any  of  my  colleagues  have  any  additional  comments  to 
that?  Gerald  .Meyer  or  Herbert  Stern? 
Mr.  Stern*.  No. 

Mr,  Vamsnti.  That  has  been  our  contention  from  the  outset.  Senator 
Burdick,  that  the  Congress  ought  not  to  do  it. 

Senator  IUtfu>ick.  Well,  I  am  just  searching  for  information. 

Mr.  Vai.kxti.  Because  as  1  said  earlier  in  my  brief  presentation  to 
the  subcommittee  before  you  arrived,  was  that  the  detail,  the  mingling 
of  facts  and  figures  and  the  varying  items— variables,  I  called  them— 
in  going  to  the  management  of  some  kind  of  a  fee  schedule,  the  con- 
struction of  it  is  so  varied  that  you  cannot  do  it  in  a  20-minute  or  even 
a  '20-hour  session.  It  takes  a  body  of  experts  working  full  time  to  do 
this. 

Ami  this  is  a  terribly  complex  thiii^,  this  cable  system  and  fee 
schedule,  as  Loth  the  XCTA  and  copyright  owners  will  testify.  We 
have  been  working  at  it  for  GO  hours,  and  I  do  not  know  that  \tfNfave 
really  hit  bottom  on  it  yet. 

f  >id  you  have  something  to  add  to  that,  Gerald  Meyer,  our  counsel  ? 

Mr.  Mkykh.  Yes,  if  I  may.  It  has  always  been  the  position  of  the 
copyright  owners  that  the  copyright  question  concerning  cable  sys- 
tems could  1k>  treated  in  the  same  manner  as  that  of  other  users  of 
copyright  works;  that  is,  full  copyright  protection. 

The  cable  interests  have  contended  that  this  was  not  possible  he- 
cause  of  administrative  difficulties.  It  was  in  order  to  break  this  dead- 
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lock.  Senator,  that  the  copyright  owners  have  conceded  in  the  con- 
sensus agreement  that  as  part  of  a  package  ileal,  they  would  bo  agree- 
able to  support  a  compulsory  license  which  would  take  care  of  the 
concerns  of  the  cable  industry  about  clearing  copyrights.  Hut  that 
in  return,  there  should  bo  compensatory  license  fees  paid  under  that 
compulsory  license,  which  is  very  unusual, 

It  does  not  exist  in  many  other  fields  like  the  patent,  which.  Senator, 
you  mentioned. 

Xow,  there  was  a  question*  suppose  the  parties  do  not  agree  on 
what  is  a  reasonable  copyright  fee  under  the  compulsory  license;  and 
so  again,  as  part  of  this  package  consensus  agreement,  it  was  said  that 
if  the  parties  cannot  agree,  then  in  the  absence  of  a  free  market,  where 
the  price  can  he  determined,  there  should  be  arbitration  or  this 
tribunal,  which  would  set  these  rates.  And  that  is  how  we  got  to  the 
compulsory  license  and  to  the  arbitration  question. 

Senator  IU'Rihck.  Well,  I  will  carry  this  out.  Why  do  we  not  leave 
it  to  the  free  market  completely  i 

Mr,  Meyer.  The  copyright  owners  would  certainly  be  in  agree- 
ment.  Having  pledged  their  word  and  honor  on  this  consensus  agree- 
ment, they  do  not  feel  they  should  go  back  on  their  word, 

Mr.  Vai-ext*.  The  answer  is,  of  course,  this  ought  to  l>e  in  the  free 
marketplace,  Senator,  just  as  all  other  copyrighted  material  is  bar- 
gained for  at  the  marketplace.  Rut  as  Mr.  Meyer  pointed  out,  we  did 
cuter  into  an  agreement.  We  pledged  our  support  to  it.  We  never 
wavered  in  that  support,  even  though  possibly  we  got  a  bad  deal 
going  in,  Jiut  we  signed  it,  and  we  honored  it>  and  we  stick  by  it. 

Senator  IkwnirK.  This  is  the  so-called  consensus  agi'eement  ? 

Mr,  Valkxti.  Yes.  sir. 

Senator  Bvmuck.  And  you  arc  willing  to  honor  it? 
Mr.  VaijKnti.  Yes.  s>r. 
Senator  Bvroick.  Thank  you. 

Senator  McCi.em.ax.  From  a  practical  standpoint,  is  it  possible  to 
make  agreements  on  each  show  with  all  of  these  stations? 

Mr.  Valextt.  I  will  let  my  expert  answer  this. 

Senator  McCYeixax.  I  just  take  it  from  a  practical  standpoint. 

Mr.  Meyer.  In  a  way,  Senator,  this  is  water  over  the  dam,  but  from 
a  practical  point  of  view,  the  copyright  producers  make  license  fees, 
arrange  for  license  or  license  fees  with  many  hundreds  of  television 
stnt  ions.  T  think  there  are  700. 

Senator  Mc(Yku,ax.  The  point  is  the  CATV  station  picks  up  some- 
think  that  is  lx>ing  broadcast  somewhere  else.  He  has  no  way  of 
knowing  what  is  going  to  l>e  broadcast  ahead  of  time. 

How  can  he  make  an  agreement  with  each  copyright  proprietor  with 
respect  to  each  particular  show?  T  do  not  see  how  from  a  practical 
standpoint  it  can  be  done.  Maybe  I  am  wrong. 

Mr.  Meyer.  It  is  difficult  but  it  can  bo  done.  Tt  is  being  done  for 
hundreds  of  thousands  of  musical  compositions  which  are  given  by  • 

Senator  McOmiixav.  I  do  not  see  how  it  can — the  cable  system  does 
not  have  anything  to  do  with  what  the  broadcaster  is  going  to  buy 
and  produce  and  so  forth,  and  what  he  is  going  to  pick  up. 

Maybe  it  is  practical.  Just  tell  me  it  is.  If  it  is  for  the  copyright 
proprietor  and  the  CATV  station  in  each  instance  to  make  a  contract 
before  that  show  as  to  what  percentage  or  fee  lie  will  pay  for  rebroad- 
casting. 
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Mr,  Vai.ksti.  Mr.  Chairman,  T  tliink  I  will  step  in  to  say  I  think 
it  might  be  difficult,  but  1  think  it  can  bo  done.  My  colleague — — 

Senator  McCi,fxlan\  I  do  not  see  how  it  could  bo  profitable.  There 
would  bo  such  an  expense  involved  in  either  wav. 

Mr,  Vai.kxti.  Kxcuse  mo,  sir.  My  colleague,  Sir.  Stern,  informs  mo 
that  ASCAP  does  this  with  local  stations!  Thcv  are  bargaining  with 
them  for  imisie,  not  records  but  for  music,  Am\  1  think  it  is  possible 
for  a  copyright  owner  to  work  out  with  cable  systems  in  the  freo 
marketplace,  this  kind  of  an  arrangement. 

But  as  Mr,  Meyer  said,  we  have  already  stipulated. 

Senator  McCi.km.ax.  Well,  have  they  undertaken  to  do  that  in 
any  instance  that  yon  know  of?  You  "have  had  this  problem  for 
years,  at  least  nut  if  the  Supreme  Court  indicated  that  there  was  no 
liability  for  CATV  owners.  I  do  not  mean  with  the  legal  aspects  of 
that  case,  but  from  the  moral  aspect  of  it.  I  thought,  the  copyright 
people  did  have  the  proprietary  interest;  and  that  some  compensation 
should  be  provided  for  it. 

Now,  maybe  we  can  step  out  of  the  picture  and  maybe  

Mr.  Vai.kxti.  I  think  as  of  this  point,  10  years  I  think  the  cable  has 
been  in  operation,  I  think  they  have  paid  zero  dollars  for  copyrighted 
material. 

Senator  McCu:ixan\  Well,  I  wonder  if  you  have  worked  out  any 
arrangement .  I  lave  you  tried  it  \  What  I  am  talking  about— — 

Mr,  Meykr.  We  have  tried,  Senator,  to  approach  the  subject  years 
ago;  and  the  cable  people  indicated  to  us  that  they  were  unwilling  to 
make  any  payments,  and  they  would  take  their  chances  with  the 
Supreme  Court  Vortyyhthj  case.  And  the  Supreme  Court,  as  yon  know, 
lias  said  thaHocal  signals' are  not  subject  to  copyright:  and*  we  are  in 
the  same  position  as  to  distant  signals  now  where  the  court  of  appeals 
has  settled  that  in  the  Ctf.V  v.  TefrproMptcrcnso. 

Senator  M<  Clkcxax,  Personally,  I  would  like  for  (he  problem  to  go 
away;  apparently  it  is  not  going  to  go  away.  We  are  going  to  have  to 
try  to  approach  it  and  get  some  solution  to  it  for  the  benefit  of  the 
parties  of  interest  and  also  for  the  viewing  public, 

Mr.  Vai.kxti.  Well,  Mr,  Chairman,  one-  linal  response.  T  agree  with 
Senator  Bnrdiek  that  the  crux  of  this  is  that  the  free  marketplace 
ought  to  lio  the  determinant  as  to  what  a  man  pays  for  a  product  he 
chooses  fron>a  supplier.  And,  indeed,  that  is  the  way  the  cable  operates 
on  everything  that  {roes  into  its  system.  It  buys  at  a  bargain  price  or 
price  that  is  set  by  its  suppliers  Jror  everything  that  they  use.  except 
one,  their  copyrighted  material,  which  i*  the  gristle  of  their  business. 

But  in  the  absence  of  the  free  marketplace  and  because  we  have 
agreed  in  the  consensus  agreement — we  have  said  OK  j  we  have  pledged 
our  word  that  we  would  go  through  with  the  compulsory  license,  if 
we  had  failing  agreement  on  fees,  an  arbitration  tribunal.  % 

The  final  point  I  want  to  make,  Mr.  Chairman,  is  T  have  spoken  of 
the  consensus  agreement  numerous  times;  but  to  this  hour  we  receive 
no  benefits  from  it  because  all  of  the  benefits  have  flowed  to  the  cable 
system— that  paragraph  M)  the  last  paragraph,  which  was  the  trig- 
gering, generating  effect  for  the  arbitration  tribunal  lias  never  been 
implemented. 

And  T  do  not  understand  why  the  cable  people  do  not  believe  that 
the  arbitration  tribunal  is  fair,  because  we  do  not  own  them.  We  do  not 
care  who  picks  them.  We  do  not  know  who  they  are.  But  we  are  willing 


293 

to  take  our  chances  with  fair,  objective  men  sotting  thoso  fees,  then 
wo  will  live  by  them,  just  as  wc  have  honored  every  provision  of  the 
consensus  agreement  to  this  very  meeting. 

Senator  Buriuck.  Mr.  Chairman.  I  just  want  to  correct  the  state- 
ment. I  have  taken  no  position  on  tiiis.  I  merely  asked  a  simple  little 
question  is  all  I  did. 

Mr,  Valkntl  Well,  let  me  say  in  answer  to  Senator  Uurdick's  ques- 
tion, I  will  preface  that* 

Senator  itonmcK,  As  I  understand  the  justification  and  rationaliza- 
tion is  first,  you  have  got  a  complex  situation,  as  the  chairman  has 
mentioned;  and  second,  you  are  already  bound  to  a  consensus  agree- W 
mont.  is  that  the  basis i 

Mr.  Valenti.  Yes,  sir.  And  we  arc  willing  to  live  by  it. 

Senator  McCi.kij.ax.  I  thank  you  very  much. 

Air.  Valkxti.  Thank  you  very  much. 

[The  prepared  statement  of  Sir,  Volenti  follows:] 

Statement  of  Jack  Vai.exti,  President  or  ihk  Motion  Piciurb  Association  op 
Am*:kua,  Inc.,  ani>  of  nit:  Association  of  Motion  Pictcre  and  Television 

PilOPVU.KS,  JNC,  ACCOMPANIED  BY  GERALD  MEYER,  COUNSEL. 

My  name  is  Jack  Valenti.  I  am  tlie  President  of  the  Motion  Picture  Association 
of  America,  Inc.,  commonly  referred  to  as  MPAA,  and  of  the  Association  of  Mo- 
tion Picture  ami  Television  Producers,  Inc.,  commonly  referred  to  us  AMPTP. 
MPAA  is  a  trade  association  whose  membership  comprises  compautes  which  ore 
among  the  largest  producers  and  distributors  of  copyrighted  motion  pictures  in 
the  United  States.1  The  membership  of  AMPTP  which  is  a  California  member- 
ship corporation  comprises  72  companies*  engaged  in  the  production  of  copy- 
righted motion  pictures  for  theatrical  exhibition  and  for  television  broadcasting, 
and  of  series  specially  produced  for  telecasting. 

I  also  appear  here  for  the  Committee  of  Copyright  Owners,  commonly  referred 
to  ns  "CCO".  CC<>  is  an  ad  hoc  committee  formed  by  producers  and  distributors  of 
filmed  and  taped  copyrighted  television  programs*  formed  In  order  to  coordinate 
their  efforts  in  resolving  the  CATV-copyrlfcOt  issue  and  various  regulatory  issues 
concerning  the  Importation  by  cable  systems  of  programs  from  distant  television 
stations  and  the  resulting  duplication  of  programs  telecast  by  local  stations.  The 
membership  of  CCO  comprises  only  the  independent  suppliers  of  copyrighted 

*  Allied  Artftft*  Pictures  Corporation,  Arco  Embassy  Pictures  Corp.,  Columbia  Pictures 
Industrie,  Inc..  Metro  GoMwyn-Mayer  Inc.,  Paramount  Pictures  Corporation,  Twentieth 
Centtiry-Fo\  Film  Corp.,  United  Artists  Corporation.  Universal  Picture*,  a  division  of 
t'nlversnl  City  .Studios,  Inc.,  ami  Warrior  Bros.  Inc. 

J'fhe  following  companies  constitute,  the  membership  of  AMPTP:  Anron  Spelling 
ptrxluctlon*.  Ino.,  A&N  Productions,  Inc.,  (The!  Alpha  Corporation,  American  Interna- 
l^-nnl  Productions,  a  California  Corporation,  ArtanU  Productions,  Inc.,  Aubrey  Schenck 
Enterprises,  Inc..  Binj:  Cro?i»y  Productions.  Inc.,  Hrten  Productions,  Inc.,  itrlstol  Pro- 
duction*. Inc.,  Charleston  Enterprises  Corporation,  Cinema  Video  Communications,  Inc., 
Ctirislaw  Productions.  Inc..  Columbia  Pictures  Industries,  Inc.,  Palsy  Productions,  Ioc, 
Panny  Tliomn-s  Productions.  Dnrr-I>on  Inc.  KUprod  Pictures,  fnc,  Fllmwuys,  Inc.,  For* 
mosa  Productions,  Inc.,  Pour  Star  International.  Inc.,  Frank  Uoss  Productions,  Groffrey 
product  Inn?*,  Inc..  Gllbraltur  Productions,  Inc.,  ItunnaHartiera  Productions,  Inc,  Harold 
Hecht  Company,  Herbert  Leonard  Enterprises,  Inc..  Jack  Cherrok  Television.  Inc.  Jack 
Rollins  and  Charles  II.  .JolTe  Productions,  (The)  Knppa  Corporation,  Lawrence  Turman, 
Inc.,  Le^arla,  Inc.,  Leonard  Films.  Inc.*  Levy-fiarduerLavon  Productions,  Inc.,  Lucille 
pall  Productions.  Inc..  iThe)  Malpa so  Company ,  Max  E.  Younjisteln  Enterpriser.  Inc., 
Meteor  Film*,  inc..  Metro  (Joldwyu-Moyer  Inc.,  Metromedia  Producers  Corporation,  Mill- 
firld  Productions.  Inc.,  (The)  Mlrlsch  Corporation  of"  California,  Mtrlsch  Films,  Inc., 
Mlrlsch  Productions,  Inc.,  Motion  Pictures  international,  Inc.,  Murakami  Wolf  Produc- 
tions Inc.,  NGC  Television  Ine.,  Norlnn  Productions,  Inc.,  Oakinont  Productions,  inc., 
Paramount  Pictures  Corporation,  Pax  Enterprises,  Inc.,  Pax  Films,  Inc.,  Rainbow  Pro- 
ductions. Inc.,  Kastar  Enterprises,  Inc.,  ttnstar  Productions.  Inc.,  \Kv\\  KnternrWn  y»v 
K.F.D,  Productions.  Kohert  I?.  Kadnlta  Productions.  Ltd.,  Sheldon  Leonard  Productions, 
SM  9i  Marty  Krofft  Television  Productions,  inc..  SpeUtng-Gnhlbor*  Production?,  <The) 
Stanley  Kramer  Corporation,  Stuart  Millar  Productions,  Inc.,  Summit  Films,  Inc.  T&L 
Productions,  Inc.,  Tandem  Productions,  Inc.. "  Thnrnas/SpelJInir  Productions.  Twentieth 
Century-Fox  Film  Corp.,  l*nlvor>nt  City  Studios,  Inc.,  Walt  IHsney  Productions,  Warner 
Pros.  Pie.,  Wolper  Pictures,  Ltd,,  Wrather  Corporation. 

3  Columbia  Pictures  Industries,  Inc..  MCA,  Inc..  Mctro-Goldwyn-Marer  Inc.,  Metromedia 
Producers  Corporation.  Paramount  Plelure  Corporation,  Twentieth  Century-Fo\  Film 
Corporation,  United  Aritsts  Cori^oration  and  Warner  Bros,  Inc. 
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television  programs  hut  not  (he  networks,  television  stations,  music  t>crformance 
societies  or  other  owners  of  copyrighted  works.  However,  the  programs  supplied 
by  member*  of  CCD  to  stations  anil  thereby  to  cable  systems  constitute  hv  far 
the  largest  part  of  all  copy  righted  programs  carried  by  television  and  cable, 

<VO  lias  negotiated  n  settlement  with  the  cable  system  o|H?rutor*s  and  broad* 
casters  regarding  the  retransmission  by  cable  systems  of  broadcasts  containing 
copyrb/htcd  programs.  In  this  settlement  which  was  Incorporated  into  a  formal 
yvrJtten  ''Consensus  Agreement"  (Appendix  1  attached  hereto),  the  represent*' 
lives  of  the  cable,  broadcasting  and  program  production  Industries  pledged 
themselves  to  support  full  implementation  by  the  Congress  and  the  Federal 
Communications  Commission  of  all  of  the  provisions  of  said  settle- 

ment agreement,  With  respect  to  copyright  fees  (he  settlement  provided  that  if 
the  parties  should  be 'unable  to  agree  on  the  amount  of  license  fees  pavahle  bv 
cable  systems  this  issue  should  be  settled  by  arbitration. 

Promptly  after  the  settlement  was  signed,  the  FCC  Implemented  the  agreement 
and  Issued  new  regulations  (17  t\t\H,  |j  T0.51  et  seq.)  giving  wide  freedom  to 
cable  systems  for  the  Importation  of  distant  signals  but  when  copyright  owners 
and  cable  operators  fulled  to  agree  on  copyright  fees  the  cable  industry  re- 
pudiated the  pledge  contained  In  the  Consensus  Agreement  that  In  the  event  of 
such  disagreement  the  parties  would  support  the  insertion  of  an  arbitration 
clause  into  the  bill.  As  a  result  the  copyright  owners  are  still  unable  to  collect 
Hrense  fees  for  the  use  of  their  films  by  cable  systems,  and  are  fared  with  a  statu- 
tory schedule  of  fees  in  the  bill,  S,  VMM  which  as  I  shall  demonstrate  hereinafter, 
is  wholly  Inadequate  to  provide  just  and  reasonable  compensation  to  the  copy- 
right owners  for  the  value  of  their  programs  and  for  the  losses  suffered  bv  them 
from  the  Importation  of  distant  signals, 

Seated  next  lo  me  here  is  Mr.  (Serald  Meyer  a  member  of  the  law  firm  of 
Phillips,  Nlzer»  Jienjahdn.  Krim  &  Halloa,  counsel  to  CCD. 

There  are  also  present  In  this  room  at  my  request,  I>r.  ltobert  \V.  Crandall, 
Associate  Professor  of  Economic*  at  the  Massachusetts  Institute  of  Technology 
and  Mr.  Lionel  L.  Fray  of  Temple  Barker  &  Slonne,  Inc.  Management  and  Eco- 
nomic Counsel.  These  two  gentlemen  are  the  authors  of  the  study  commissioned 
by  CCO  entitled  'The  Profitability  of  Cable  Television  Systems  and  Effects  of 
Copyright  Fee  Payment/'  Professor  Crandall  and  Mr.  Fray  are  available  to  the 
Sul>committec  in  the  event  that  menders  of  the  Subcommittee  may  wish  to  ad- 
dross  questions  to  them  regarding  the  economics  of  cable  television  and  of 
the  distribution  of  programs  In  the  television  markets  of  the  United  States. 

I  am  grateful  to  the  Committee  for  the  privilege  of  testifying  today  and  for 
the  opportunity  to  state  the  position  of  the  associations  and  groups  of  copy- 
light  owners  for  whom  I  am  authorized  to  speak.  We  welcome  the  instant  hearings 
and  the  resumption  b.v  the  Subcommittee  of  its  work  on  copyright  law  revision. 

Indeed,  the  delay  In  the  adoption  of  the  Copyright  Revision  Mill  for  more  than 
a  decade  combined  with  the  slowness  of  the  judicial  process  In  establishing  the 
right  of  the  creators  of  copyrighted  programs  to  collect  under  tbo  present  law, 
royalties  from  cable  systems  which  use  these  programs  for  their  commercial 
profit,  has  caused  grievous  Injury  to  all  those  whose  talents  arid  investments  have 
produced  these  programs." 

life  motion  picture  industry  of  the  Catted  States  makes  the  films  which  are 
shown  in  more  than  fourteen  thousand  motion  picture  theatres  throughout  the 
country  as  well  as  the  majority  of  the  programs  broadcast  by  almost  700  com- 
mercial television  stations.  It  is  an  industry  directly  employing  thousands  of 
people  and  Indirectly  providing  the  payrolls  for  tens  of  thousands  more.  The 
skills  of  those  ro^pnnsihlp  for  thpso  programs  range  from  those  of  the  actor.*, 
writers,  directors,  composers  and  producers  to  those  of  the  technicians  on  the 
sets  and  in  the  studios,  the  costume  and  wardrol>e  designers  and  makers,  carpen- 
ters, painters,  electricians,  teamsters,  warehousemen  and  office  and  professional 
personnel.  All  of  these  men  and  women  depend  for  their  livelihood  on  tho  In- 
come derived  by  the  Industry  from  various  uses  of  these  programs.  Their  com- 
l^eusatlon  depends  on  the  copyright  fees  paid  for  the  use  of  these  films  In  theatres 
ami  on  television,  and.  insofar  as  television  series  are  concerned  consists  to  a 
large  extent  of  "residuals",  i.e.  of  payments  for  each  showing  (run)  of  a  series 
subsequent  to  Its  original  run. 


4  Th<*  CATV  PonvHjrht  controversy  covers  wde!y  the  retransmission  by  cnhlo  system* 
of  urogram*  broadcast  by  television  stations  for  whlrh  the  <7ihlo  system  Vliareres  list  sun* 
5<rihi»rs  a  fixed  monthly  ebarjjo.  Whon  eahle  svsN-ms  "orl/zlnrtti*"1  tbdr  own  programs  or 
iri;ilce  :i  >prvarate  program  or  a  ner  channel  charge  (Pay-TV  or  Pay  Cable),  their  copy* 
rtirbtl  lability  Is  admitted  by  all  concerned. 
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l  waiil  to  emphasize  ut  ihe  outset:  Ihe  Program  Suppliers  are  not  anti-CATV, 
On  the  umtrnry,  CATV  systems  represent  PnjHUiaht  intent  in!  customers  for  tele- 
vision programs  ami,  lawfully*  an  ultimate  source  uf  considerable  revenue.  In 
the  public  interest^  as  well  as  In  their  own  self  Interest,  all  copyright  owners  look 
ionvard  to  n  pms^rous  CATV  Industry,  It  is  the  desire  of  Hie  copyright  owners, 
therefore,  to  he  as  constructive  as  possible  and  to  support  tlie  efforts  of  this  Sub- 
committee  in  dealing  effectively  with  this  immensely  difficult  problem. 

Both  as  a  mutter  of  economic  necessity  and  of  social  fairness  to  those  who  pro- 
due*1  the  programs,  it  simply  Is  wrong  Hint  tlie  cable  Industry  which  reaps  sub- 
stantial profits  from  the  use  of  the  productive  creations  ami  investments  of  others 
should  W  permitted  to  remain  otitside  of  the  program  distribution  market  and 
to  charge  Its  subscriliors  $tU>  to  $70  or  more  each  year  for  transmitting  to  them 
a  product  for  which—so  far— they  have  paid  nothing,  and  to  do  so  tu  competition 
with  the  producers*  joying  customers,  the  television  stations.  I  am  gtad  to  add 
that  the  entile  industry  concede*  that  it  should  pay  royalties.  Where  we  disagree, 
principally.  Is  how  much  it  should  pay. 


/.  VupurUjht  lAnblllty  of  Cttble  8y*trM$  u  titter  the  1909  Jrt 

Television  today  is  a  major  User  of  copyrighted  lllxu  programs.  Before  a  tele- 
vision station  broadcasts  a  copyrighted  program,  it  must  secure  a  license  from 
the  program's  owner.  The  cable  television  segment  of  the  television  Industry*  on 
I  he  .other  band,  picks  up  programs  broadcast  by  television  stations  both  nearby 
ami  far  away  and,  for  a  monthly  charge,  retransmits  them  to  individual  set  own* 
ers  over  wires  or  cables,  Cp  to  now  CATV,  while  diverting  Income  from  tele- 
vision stations,  has  oseat>od  making  payments  to  copyright  owners  even  though 
It  um>s  the  copyrighted  films  for  profit 

Tbe  1000  Copyright  Act  of  course  did  not  anticipate  modem  technology  and 
novel  methods  of  communication.  Thus  In  Furl  nightly  Corp.  v.  t'nitni  .-WtM*, 
h*<\<  \W>  i\s.  :{!*>  i  lOtisi.  the  Supreme  Court  to  the  raited  States  held  that  the 
unlicensed  use  of  essentially  local  broadcasting  signals  by  community  antenna 
systems  which  neither  originated  programs  nor  used  microwaves  and  which  were 
merely  "well  located"  antennas  enhancing  the  viewers  capacity  to  receive  the 
broadcasters  signals,  did  not  constitute  a  copyright  Infringement  within  the 
terms  of  the  Copyright  Act  of  HXK>.  On  the  other  hand,  in  Columbia  ft road canting 
Syxtnnx.  ht(\,  ttgtthixt  Tele  prompter  Corp,,  4  TO  F.  2d  33S  iW7$)  (2  Cir„  1073)  the 
Court  »>f  Appeals  for  the  Second  Circuit  held  that  the  retransmission  of  programs 
from  distant  stations,  constituted  a  copyright  infringement,  The  court  said: 

•\  .  .  we  no  longer  have  a  system  that  'no  more  than  enhances  the  viewer** 
capacity  to  receive  the  broadcaster's  signals;  Fortnightly,  p.  309,  158  USPQ  at  5. 
We  hold  that  when  a  CATV  system  imports  distant  signals,  it  Is  no  longer  within 
the  ambit  of  the  Fortnightly  doctrine,  and  there  is  then  no  reason  to  treat  It 
differently  from  any  other  person  who,  without  license,  displays  a  copyrighted 
vnrk  to  an  audience  who  would  not  otherwise  receive  it.  For  this  reason,  we 
conclude  that  the  CATV  system  is  a  "performer"  of  whatever  programs  from 
the^e  distant  signals  timt  It  distributes  to  its  subscribers." 

P  e  defendant  in  the  Tclcprompter  case  has  ixiitloned  the  Supreme  Court  for 
a  writ  of  certiorari  regarding  the  Court  of  Appeals'  holding  that  CATV  is  liable 
when  it  imports  distant  signals. 

4.  The  Cooh*  n#itx  Aurrt'titrnt 

hi  lOiiTi  and  V.M\.  the  FCC  prohibited  cable  systems  from  importing  programs 
from  distant  stations  into  the  ton  too  television  markets  on  the  ground  that  such 
importations  would  impair  local  broadcasting,  would  blanket  the  country  with 
signals  from  the  snpe.vtrdions  in  New  York.  Chicago  and  i.os  Angeles  and  would 
be  unfair  to  program  producers  ami  broadcasters  in  that  stations  have  to  nego- 
tiate and  pay  for  the  programs  while  cable  systems  deny  their  copvright  Ihi- 
bil  te  under  the  1!X>0  stir  Ule.r> 

I inring  the  Fail  of  Hffl.  Mr.  Dean  Hurch.  Chairman  of  the  FCC,  and  Dr.  Clay 
T.  Whitehead.  Director  of  the  Of  lice  of  Telecommunications  IOTP),  sponsored 
negotiations  between  representatives  of  the  Industries  principally  Involved  iu 
the  controversy,  i.e..  cable  operators,  broad  '-asters  ami  copyright'  owners.  Tfio 
deadh-ek  among  the  enh'e  industry- -which  foil  I  bat  ils  expansion  was  unduU* 
limited  by  the  FCC's  restrictions  4m  the  importation  of  distant  signals  the 

*&tniti<l  f{^•|^o^^  nud  On  for.  Ctinuiuiiilf.v  TiievMon  S.vstrm?.  2  Fl'CM  72.1  itftOti) 
aNi»Flr»r  Ki'pi-it  fln<l  Onli<j,Hv  FCC  t»s:i  t  it*<»5 1 . 
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broadcasters~-whldi  Ml  that  it  was  unfair  to  penult  cable  systems  to  entry  the 
*atue  programs  as  they  do  without  having  to  bargain  and  pay  for  llicni — and  thi> 
copyright  owners— who  wanted  to  put  an  end  to  the  use  of  their  product  without 
receiving  royalties  therefrom— was  broken  by  all  parties  consenting  to  the  "Con- 
sensus Agreement"  of  November.  1U7L  This  Consensus  Agreement  was  accepted 
and  signed  by  the  National  Cable  Television  Association  uNCTA),  the  National 
Association  of  Hroadcasters  (XA)i),  and  the  Committee  of  Copy  right  Owners 
(CCO). 

Under  the  Consensus  Agreement  (Appendix  I),  most  of  the  distant  signal 
carriage  restriction*  Imposed  by  the  KCC  on  cable  systems  were  to  be  lifted. 
CATV  systems  were  to  be  permitted  to  import,  programs  from  distant  .stations 
subject  to  certain  limitations  depending  on  the  size  of  the  market  Into  which 
the  Importation  was  to  take  place  and  subject  to  the  non-duplication  by  cable 
systems  o/  programs  available  in  the  same  market  from  local  television  stations. 

Furthermore,  the  parties  to  the  Consensus  Agreement  pledged  themselves  "to 
support  separate  CATV  copyright  legislation  as  described  [In  the  Consensus 
Agreement  j,  and  to  seek  Us  early  passage".  The  copyright  legislation  to  be  sup- 
ported  by  the  parties  according  to  the  Consensus  Agreement  would  Include  "liabil- 
ity to  copyright"  and  ft  compulsory  license  to  cable  systems  to  retransmit  copy- 
righted programs  without  negotiating  with  the  owners  of  the  programs.  The 
compulsory  license  was  to  cover  all  local  signals  as  well  as  a  certain  number  of 
distant  signals  authorized  'Hinder  the  FCCa  initial  package"  (which  initial 
package  was  described  In  the  Consensus  Agreement).  Signals  carried  by  cablo 
systems  at  the  time  the  Consensus  Agreement  goes  into  effect  were  to  be  "grand- 
fathered'' and  independently  owned  systems  then  In  existence  with  fewer  than 
3,500  subscribers  were  to  Ik?  omitted  from  liability  to  copyright. 

One  of  the  essential  controversies  which  the  Consensus  Agreement  was  in- 
tended to  solve,  was  the  question  of  fees  payable  to  the  copyright  owners  under 
the  compulsory  license.  Since  the  copyright  owners  had  found  the  fee  schedule 
which  had  been  tlrst  yet  forth  In  the  committee  print  of  December,  1906  of  the 
Copyright  Revision  IWl  S,  OUt  Cong.,  1st  Sew.t  irbolly  un$ntl$f&etoryt  an 
increase  in  the  amounts  of  these  fees  had  been  the  subject  matter  of  fruitless 
discussions  between  the  parties.  It  was  because  of  the  wide  divergence  of  views 
between  the  parties  on  this  point  that  the  Consensus  Agreement  specifically 
provided  for  an  ilternatlve  method  of  setting  these  foes  In  the  event  that  the 
parties  should  be  unable  to  agree  thereon,  More  specifically  the  Consensus  Agree- 
ment provided : 

"ITnless  a  schedule  of  fees  covering  the  compn\sory  licenses  or  some  other 
payment  mechanisms  can  be  agreed  upon  between  the  copyright  owners  and  the 
CATV  owners  in  time  for  Inclusion  In  the  new  copyright  statute,  the  legislation 
icontd  simply  provide  for  eompuisory  arhit ration  failing  private  agreement  on 
cojwrtffht  fees"  (Italics supplied) 

This  Consensus  was  found  to  be  in  the  public  Interest  both  by  the  FCO  and 
by  the  Chairman  of  the  Subcommittee  on  Patents,  Trademarks  and  Copvrights 
of  the  Senate  Committee  on  the  Judiciary,  Thus,  tn  the  Cable  Television  Report 
and  Order,  37  Fed.  I^g.  13343  (1!>72)  par.  05,  the  FCC  said  iu  adopting  its  new 
cable  rules : 

'MVe  )eUeve  that  adopt  Inn  of  the  Censcnsns  Agreement  will  marked)?  servo  the 
public  Interest: 

MM>  First  the  agreement  will  facilitate  the  passage  of  oablo  copyright 
legislation.  It  is  essential  that  cable  be  brought  within  the  television  pro- 
cramming  distribution  market.  There  have  been  several  attempts  to  dn  so, 
but  all  have  foundered  on  the  opposition  of  one  or  more  of  the  three  indus* 
trios  involved,  ft  is  for  this  reason  that  Congress  and  the  Commission  have 
lone  urged  the  parties  to  compromise  their  differences. 

"<ii>  Passage  of  copyright  legislation  will  in  turn  erase  an  uncertainty 
that  now  impairs  cable's  ability  to  attract  the  capital  investment  needed  for 
substantial  growth. ... 
"It  is  Important  to  emphasize  that  for  full  effectiveness  the  Consensu*  Agreement 
require*  Congressional  approval,  not  just  that  of  the  Commission.  The  rules  will, 
of  course,  be  put  into  effect  promptly.  Without  Congressional  validation,  how' 
ever,  wo  would  have  to  re-examine  some  aspects  of  the  program.  Congress  wo 
believe  will  share  our  conclusion  that  Implementation  of  the  agreement  clearly 
serves  the  public  Interest."  (Sec  exchange  of  letters  between  Chairman  limvh 
and  Senator  Meridian  attached  as  Appendix  K) 


297 


In  the  letter  to  the  Chairman  of  the  FCC  dated  January  31,  1072  aud  in- 
corpora  ted  us*  an  appendix  into  the  FCC's  report  on  the  now  rules,*  Senator  Me- 
Ciellnn,  Chairman  of  the  Subcommittee  ou  Patents,  Trademarks  aud  Copyrights, 
said,* 

"As  I  have  stated  In  several  reports  to  the  Senate  in  recent  years?,  the  CATV 
question  is  the  ouly  slguitlcant  obstacle  to  llnal  action  by  the  Congress  on  a 
copyright  bill.  1  urged  the  parties  to  negotiate  in  good  faith  to  determine  if  they 
could  reach  agreement  on  both  the  communications  aud  copyright  assets  of  the 
CATV  question.  I  commend  the  parties  for  the  efforts  they  have  made,  aud  be- 
lieve that  tin?  agreement  that  has  been  reached  Is  in  the  public  interest  and  re- 
flects ft  reasonable  compromise  of  the  positions  of  the  various  purlles." 

A  copy  of  said  letter  is  attached  hereto  as  Apj>endlx  II. 

Promptly  after  the  adoption  of  the  Consensus  Agreement  the  negotiating  com- 
raittees  of  CCO  and  of  the  Rational  Cabte  Television  Association  (NCTA)  met  In 
order  to  work  out  a  mutually  satisfactory  license  fee  schedule.  Those  meeting*, 
however,  did  not  lead  to  an  agreement  between  the  parties  as  to  the  amount  of 
fees. 

On  the  other  baud,  the  lifting  by  the  FCC  of  the  restrictions  on  the  Importation 
of  distant  signals  contemplated  by  the  Consensus  Agreement  was  Implemented 
by  the  Cable  Television  Keport  nnd  Order  and  a  set  of  regulation*  was  released 
by  the  FCC  on  February  3,  1972  to  become  effective  on  March  31,  1972.  In  said 
Keport  and  Order  (DUt.  No.  1S397A,  par.  IM)  the  FCC  stated  that  "If,  as  we 
Judge,  the  terms  (of  the  Consensus  Agreement]  are  within  reasonable  limits  and 
the  agreement  Is  of  public  benefit,  then  It  should  be  Implemented  in  Its  entirety", 

On  February  14,  1072,  Mr.  John  Gwin,  Chairman  of  the  Hoard  of  the  NCTA 
addressed  a  letter  to  Mr.  David  Horowitz,  Chairman  of  CCO,  pointing  out  Unit 
the  Consensus  Agreement  obligated  all  of  the  agreeing  parties  to  supjiort  im- 
plementation of  all  of  the  provisions  of  the  Consensus  Agreement  and  requesting 
the  support  of  CCO  fn  opposing  any  reconsideration  of  the  FCC's  Keport  and 
Order's  unfreezing  the  carriage  of  dlstaut  signals.  This  letter  was  answered  bv 
Mr.  Horowitz  on  February  1S>  1072  expressing  full  accord  with  I  he  need  to 
support  implementation  of  all  of  the  provisions  uf  the  agreement  and  requesting 
that  XCCA  support  its  provisions  dealing  with  arbitration  of  license  foes  in  view 
of  the  parties'  fruitless  efforts  to  agree  on  a  fee  schedule.  A  copy  of  that  cor- 
respondence between  Mr.  Owin  aud  Mr,  Horowitz  is  enclosed  herewith  and  marked 
Appendix  111. 

Subsequent  to  the  exchange  of  this  correspondence,  Mr.  Horowitz  advised 
Chairman  Bureh  that  in  view  of  the  fact  that  all  parties  had  agreed  to  support 
copyright  legislation  and  in  view  of  the  exchange  of  letters  between  Chairman 
Hurch  and  Chairman  McClellnn,  CCO  was  satisfied  that  legislation  would  be 
promptly  enacted  Implementing  the  Consensus  Agreement  and  that  accordingly, 
CCO  in  order  to  break  tlic  deadlock  And  enable  CATV  to  build  its  facilities  in  the 
major  markets,  would  not  ask  for  a  delay  in  the  becoming  effective  of  the  new 
KCC  rules  but  would  support  them  In  rellauce  on  the  compromise  struck  between 
the  Interested  industries. 

3.  The  "Unfreezing*  of  Distant  Sianats  and  Subsequent  Repudiation  by  NCTA  of 
the  Arbitration  Clause  of  the  Consensus  Agreement 
The  new  FCC  rules  went  Into  effect  on  March  31,  1072  and  the  "unfreezing'1  of 
the  restraints  on  the  importation  of  distant  signals  resulted  in  a  spectacular  ex- 
pansion of  the  cable  industry,  Accordiug  to  a  report  in  CATV  weekly  magazine 
of  May  7,  107.%  based  on  oiiicial  FCC  statistics,  the  "cable  television  Industry 
recorded  a  one  year  jump  of  21.5%  In  subscribers  served  and  24,0%  In  operating 
systems  between  January  l,  1971  and  January  2, 11)72."  The  same  statistics  reveal 
that  the  industry  .served  0,<te? .'5*  .nbscrtbers  on  the  1st  of  1072  compared  With 
f>.00$,oiSO  a  year  earlier.  Con  pair,  Ive  figures  for  the  number  of  communities 
served  by  systems  for  the  same  period  are  5.000  In  1972  compared  to  4,017  in  1971. 
TJiis  trend  was  accelerated  during  1972  and  1973  although  it  has  not  as  yet  been 
fully  reilected  in  the  available  statistics.  In  data  published  in  the  Television 
Kactbook  Xo.  43  and  tlte  addenda  thereto  published  in  Television  Digest,  it  ap- 
pears that  as  of  the  beginning  of  1973  the  number  of  subscriber**  served  has 
further  increased  to  7,300.000.  and  that  the  number  of  communities  serviced  as 
of  July  20,  1973  had  risen  to  rt.010 
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After  rlii*  cable  industry  had  thus  received  substantially  all  of  the  benefits 
provided  tor  It  by  I  ho  Consensus  Agreement  and  while  V  enjoyed  au  explosive 
growth  In  Its  ucwJy  gained  freedom,  the  attitude  of  its  mediators  for  the  license 
fees  payable  to  copy right  owners  stiffened  notably  as  soon  as  the  regulator? 
restraints  wore  removed.  Indeed,  since  that  time  nrul  hi  spite  of  the  Inability 
of  negotiators  for  NOT  A  ami  CCO  to  agree  oil  a  fee  schedule,  NCTA  tins  shown 
au  Increased  retuetnnee  to  support  the  arbitration  clause  of  the  Consensus 
Agreement. 

This  does  not  mean  that  the  efforts  to  reach  agreement  on  a  fee  schedule  were 
suspended,  Kor  most  of  the  year  of  U>72,  representatives  of  CCO  and  NCTA 
labored  throuRh  long  detailed  «*iu1  exhausting  sessions,  consuming  hundreds  of 
nian-hours,  both  at  plenary  and  at  technical  subcommittee  meetings  of  experts, 
in  au  attempt  to  hud  agreement  on  a  fee  schedule.  Notwithstanding  these  efforts 
the  turtles  were  unable  to  reach  such  agreement. 

lu  July.  I!>7*2.  the  representatives  of  CCO  and  NCTA  determined  that  If  no 
agreement  on  a  fee  schedule  was  readied  by  September  30,  IHT'2,  the  negotiations 
would  ho  terminated.  This  deadline  u*as  extended  several  times  until  the  last 
meeting  between  those  representatives  on  November  0,  11)72  at  which  time  both 
sides  expressed  the  view  that  the  gap  between  the  positions  of  the  parties  as  to 
what  fees  would  be  reasonable,  continued  to  tie  so  wide  that  further  negotiations 
on  a  fee  schedule  would  be  senseless.  CCO  thereupon  proposed  an  arbitration 
procedure  for  Insertion  into  the  bill  to  implement  the  Consensus  Agreement  lathis 
respect. 

At  the  conclusion  of  said  meeting  of  Noveinler  tt.  lt>72  the  NCTA  Committee 
.slated  that  It  would  consider  CCO's  proposal  and  submit  it  to  its  executive  com- 
mitteo  at  a  meeting  to  be  held  on  November  20.  1072.  The  XCTA  negotiators 
further  promised  to  advise  CCO  Immediately  after  said  nun  ting  of  its  executive 
committee  as  to  what  Us  response  to  the  CCO  proposal  would  be  In  view  of  the 
heed  for  speedy  action  because  of  the  Impending  consideration  of  tin*  copyright 
bill  In  the  Congress.  XCTA  however  failed  to  advise  CCO  of  Us  executive  com* 
mil  tee's  response  lo  tin*  orbit  rat  ion  projwsals  discussed  at  the  November  t> 
meeting. 

Vpoii  inquiry  from  CCO.  X<TA  advised  CCO  that  the  response  would  have  to 
nwatt  the  meeting  of  the  full  XCTA  Hoard  on  December  Itt  and  U%  U*«*2.  On 
December  Hi,  JU72,  I  talked  with  the  President  of  the  NCTA.  He  fold  me  that 
NCTA  bad  decided  riot  to  accept  the  copyright  owners'  proposal.  CCO's  proposal, 
tie  said,  was  referred  back  to  the  NCTA  negotiating  committee,  and  they  would 
submit  a  counter  pro;»osal  to  us.  That  proposal,  however,  was  never  submitted* 
At  about  the  ssi me  tune  the  Chairman  of  the  NCTA  negotiating  commit  tee,  Air, 
Alfred  Stern,  advised  the  Clod  mum  of  the  CCO  negotiating  committee1,  Mr.  Mavld 
Horowitz,  that  the  XCTA  Hoard  has  rejected  the  proposal  of  CCO  for  the 
arbitration  and  that  it  would  not  submit  any  counter-prorwsals  on  the  subject 
since  it  was  unwilling  to  support  arbitration  regardless  of  the  provisions  of  the 
Consensus  Agreement  and  that  NCTA  would  support  instead  the  fee  schedule  con- 
tained in  nil  of  the  Committee  Print  of  December,  WW  of  X.  OR 

The  copyright  owners  rtnd  themselves  In  a  situation  now  where  they  have 
made  substantial  concessions  in  a  compromise  which  has  been  implemented  only 
Insofar  as  the  major  benefits  for  the  cable  industry  are  concerned  but  when1  the 
reciprocal  promises  made  by  the  cable  industry  have  been  repudiated  unilaterally 
by  XCTA, 

It,  THK  IXADEQIWCV  OK  THE  FEE  SCHEDULE  IX  S.  13C1 

The  fee  schedule  of  gllUriVth)  of  S.  1301  first  applied  in  the  committee 
print  (biltsi  December  10,  V.HIU  for  a  predecessor  bill  f  S.  513,  01st  Cong..  1st  Sess  ). 
An  earlier  predecessor  bill.  11U  '2512  (UOth  Cong,  1st  Sess.>,  had  provided  for 
negotiations  I  etween  copyright  owners  and  cable  systems  with  penalties  of  loss  of 
royalties  or  a  trebling  (hereof  in  the  event  of  unreasonable  demands  or  offers. 
Tlu*  fixed-rate  schedule  was  thereafter  inserted  Into  the  aforesaid  commit  be 
print.  Into  the  successor  bill  S,  tM  I  and  Into  the  present  biil,  S.  13*11,  wlthoul 
any  prior  hearings  on  | he  reasonableness  of  this  schedule. 

\Ve  are  not  aware  of  any  ec  onomic  evidence  before  the  Subcommittee  prior  1  i 
the  Insertion  of  the  fee  schedule  or  of  any  fact-finding  cffoit  to  ascertain 
whether  the  scheduled  fees  would  correspond  even  approximately  to  the  reason- 
able value  of  the  use  of  their  prog  nuns  by  cable  systems  and  whether  they  would 
be  reasonably  compensatory  of  the  losses  expected  to  ho  MitTered  by  the  copyright 
owners.  In  fact,  these  fees  are  grossly  Inadequate  and  lepresent  only  t\  smalt 
/no  tion  of  what  the  copyright  ow  ners  feel  would  ho  fair  and  compensatory  fees. 
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Attached  hereto  and  marked  Appendix  IV  is  a  compulation  based  on  the  fee 
schedule  contained  in  |  111  indicating  that  the  fees  payable  by  the  cable  Indus- 
trie*  for  the  year  1071  pursuant  to  that  schedule  would  have  amounted  to  a  total 
of  only  $7,630,000,  If  an  exemption  of  systems  with  less  than  3,500  subscribers 
had  been  applied  (see  below  under  III  G.)>  this  amount  would  have  been  even 
lower*  These  license  fees  would  have  to  Ik?  shared  by  program  suppliers,  net* 
works,  broadcasters,  music  performing  societies,  and  others.  Indeed  while  |  111 
at  Urst  sight  gives  t lie  impression  that  cable  systems  with  large  revenues  would 
pay  n  royalty  rate  of  6'a ,  the  progressive  rate  from  1%  to  5%  in  reality  yield* 
license  fees  at  an  effective  rate  of  only  \$'M/c  of  the  gross  revenues  of  the  cable 
industry.  This  low  effective  rate  results  from  the  fact  that  the  scale  of  marginal 
rates  progresses  in  successive  steps  from  one  to  the  percent  based  on  quarterly 
revenue  segments  of  the  systems.  Tims,  even  large  systems  with  huge  revenue* 
pay  less  than  5r/o  because  the  \c/c  royalty  applies  to  their  first  segment  of  $40,000 
of  their  quarterly  revenues,  2(/f  to  the  next  $40,000.  etc.  so  that  the  5%  royalty 
Is  applicable  only  to  that  Segment  of  their  revenues  which  is  in  excess  of  $100,000 
quarterly  of  $010,000  annually, 

To  put  these  figures  into  perspective,  it  should  be  mentioned  that  according  to 
Fyo  published  figures  the  total  broadcast  revenues  for  the  television  industry 
during  1QT1  amounted  to  $'2,750.3  Million  Dollars  while  total  programming 
expenditures  amounted  to  1,488.5  Million  Dollars  or  a  ratio  of  $54.1%.  During 
that  same  year  the  cable  industry  with  gross  revenues  of  al>out  400  Million 
Dollars  would  have  paid  $7,030,000  under  the  schedule  of  g  111  (and  even  less 
if  a  a  exemption  for  small  systems  had  been  applied)  or  iess  than  2%  of  their 
gross  revenues.  (See  Appendix  IV). 

That  the  cable  Industry  is  economically  well  able  to  pay  much  larger  fees  has 
been  demonstrated  in  the  aforementioned  study  entitled  "The  Profitability  of 
Cable  Television  Systems  and  Kffecls  of  Copyright  Fee  Payments''  hy  Robert  \V. 
Craudall  and  Linnet  L.  Fray,  lDTl'.  Copies  of  said  study  accompany  my  instant 
statement  as  a  social  appendix.  In  said  study  It  is  shown  that  cable  systems 
could  afford  to  pay  more  than  l«V,fc  of  their  revenues  for  copyright  fees  and  stilt 
earn  enough  profits  to  attract  sufficient  capital  to  sustain  their  growth.  The  calcu- 
lations made  in  sold  study  also  suggest  that  cable  owners  would  prosper,  that 
their  profits  would  be  sufficiently  above  the  level  required  by  investors  and  that 
they  should  not  And  copyright  fees  in  the  aforesaid  amount  an  Impediment  to 
their  future  growth. 

This  of  course  does  not  mean  that  15</r  Is  actually  what  cable  systems  should 
pay  us  just  and  reasonable  license  fees  for  the  use  of  copyrighted  programs,  it 
shows,  however*  that  the  assertion  voiced  by  cable  interests  that  the  fee  schedule 
in  §  111  represents  the  ma  si  mum  which  they  could  afford  to  pay,  is  unwarranted 
or,  at  least,  subject  to  substantial  disagreement  among  experts  in  the  field. 

1  res|KH*t fully  submit  to  you  that  the  percentages  set  forth  In  the  schedule  of 
§111  having  lieen  set  without  thorough  fact  finding  and  economic  evaluation,  are 
a  priori  figures  without  any  rational  relations-hip  to  the  value  of  the  programs 
to  any  of  the  more  than  3,000  CATV  systems,  which  vary  greatly  In  the  number 
of  their  subscribers,  the  number  of  channel*,  the  programs  carried  by  them, 
the  circumstances  of  their  operations  and  many  other  factors  which  should  Ik? 
taken  Into  consideration.  They  are  bound  to  bo  unfair  either  to  n  substantial 
part  of  the  CATV  Industry,  or  to  the  program  suppliers,  or,  which  is  more  likely, 
to  tK>th.  ire  believe  that  the  haute  principle  should  he  that  CATV  should  pay, 
and  the  program  supplier*  (should  reeetre,  **ju*t  and  reasonable"  royalties,  and 
that  the  Htatute  provide  for  an  appropriate  procedure  for  the  netting  of  such  fee*. 

The  determination  of  what  fees  are  reasonable  and  should  he  paid  by  cahle 
systems  in  fairness  to  themselves  and  to  copyright  owners  depends  on  many 
factors  obviously  net  taken  Into  consideration  when  the  fee  schedule  was  tisrt 
Inserted  Into  the  Committee  Print  of  lfWO.  Such  factors  may  Include,  among 
others,  the  location  of  the  cable  system,  the  number  and  origin  of  the  signals 
it  carriers,  the  value  of  the  programs  carried  by  the  system,  the  sine  of  the 
system,  penetration  of  its  francblsed  areas,  saturation  of  t.ie  television  market 
in  which  it  operates,  age  and  stare  of  development  of  tlx  sy .stem,  Investments 
necessary  to  construct  the  facility,  amortization  of  its  capital  investment,  al- 
location of  the  investment  in  its  plant  to  retransmission  of  broadcasts  as  dis- 
tinguished from  other  activities  of  the  system  and  literally  thousands  of  variables 
on  which  the  advice  of  economic  experts  should  he  sought. 

It.  Is  apparent  that  a  Congressional  committee  or  subcommittee  should  not 
be  burdened  with  such  complicated  and  time  consuming  tasks  of  economic  fact* 
finding  and  rate  making.  The  setting  of  fee  schedules  based  on  complex  coo, 
nomle  data  Is.  of  course,  not  unknown  in  our  society  and  economic  system.  In- 
deed, the  questions  faced  here  are  very  close  to  the  rulemaking  process  engaged 
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In  by  federal  and  stale  agencies  setting  rates  for  common  carriers  hi  transporta- 
tion and  communications  and  for  such  utilities  as  electric  power  and  gas.  Such 
mlmtnUtratlve  ratemakhig  procedures  have  been  delegated  traditionally  hy  the 
Congress  and  the  states  to  public  utility  commissions  and  similar  administra- 
tive bodies  which  determine  rate  schedules  fair  both  to  the  public  and  to  In- 
vestors in  order  to  Improve  service.  Kven  If  arbitration  had  not  been  specltt- 
/  rally  provided  for  In  the  Consensus  Agreement,  Its  adoption  Is  called  for  t\%  the 
most  sensible  and  fair  method  of  resolving  the  question  of  what  license  fees 
are  fair  and  reasonable, 

Ai'rrtrttint/lit,  it  is  the  position  of  the  copyright  owners  thai  the  copyright  rerh 
sion  hill  should  contain  a  provision  for  arbitration  of  the  copyright  feci  payable 
under  the  compulsory  license, 

The  Copyright  Revision  BUI  (8.  1301,  g|  SOI  et  seq.)  provides  for  the  estab- 
lishment In  the  Library  of  Congress  of  a  special  Royalty  Tribunal  charged  "to 
make  determinations  concerning  the  adjustment  of  the  copyright  royalty  rates 
specified  by  Sections  lit  .  .  and  other  sections,  /f  xeould  appear  appropriate 
that  this  Tribunal  he  charged  from  the  outset  with  the  setting  of  royalties  under 
the  compulsory  license* 

The  Copyright  Royalty  Tribunal  would  be  an  objective  body  and  not  beholden 
to  either  the  cable  industry  or  the  copyright  owner*.  It  would  be  able  to  deal 
equitably  and  without  favoring  either  side,  on  the  fixing  of  fees.  Indeed,  it  ts  pos- 
sible that  the  Tribunal  may,  after  its  deliberations,  determine  that  the  cable 
operators  ought  to  pay  lower  fees  than  what  the  copyright  owners  so  strongly 
fenl  U  reasonable.  But  that  Is  the  principal  reason  for  arbitration— it  Is  eminent- 
ly fair,  neither  side  has  an  ndvnntnge.  The  Tribunal  will  hand  down  Its  decision 
after  full,  complete  and  possibly  mountainous  piles  of  evidence  will  have  been 
submitted  by  the  parties  and  experts.  In  that  event  neither  side  can  claim  that 
It  was  short-changed.  The  fairness  of  the  Tribunal  Is  Its  most  valuable  asset. 

The  question  has  sometimes  been  asked  of  the  copyright  owners  whether  the 
periodic  adjustment  ot  the  compulsory  license  fees  provided  for  In  the  hill 
(SJS01,  802)  would  not  satisfy  their  concern  regarding  their  Inadequacy.  At 
most,  it  is  argued,  the  fees,  if  Inadequate,  would  be  adjusted  at  the  end*  of  n 
three-year  period,  Unfortunately,  the  practicalities  of  the  situation  do  not  provide 
sufficient  reassurance  on  this  point. 

First  of  alt,  the  initio!  setting  In  the  Mil  of  a  royalty  rate  amounting  to  only  a 
fraction  of  what  would  be  a  just  nnd  reasonable  royalty,  would  make  it  ex- 
tremely difficult  for  the  Royalty  Tribunal  to  multiply  thnt  fraction  at  the  time 
of  adjustment  in  order  to  reach  a  rate  whleh  the  Tribunal  might  determine  to 
be  just  nnd  reasonable. 

Secondly,  regardless  of  the  merits  of  such  increase,  it  will  undoubtedly  be 
strongly  resisted  by  Interested  parties  because,  it  will  be  claimed,  the  cable  in- 
dustry will  have  adjusted  itself  economically  to  this  low  rate.  Such  economic 
mis  judgment  may  well  occur  in  spite  of  all  warnings  expressed  by  the  Congress 
regarding  the  temporary  nature  of  the  original  fees. 

In  any  event  and  even  If  it  were  possible  to  achieve  a  fair  adjustment  of 
the  rates  after  three  years,  there  appears  to  be  no  good  reason  why  the  copy- 
right owners  should  be  deprived  of  just  and  reasonable  royalties  for  an  addi- 
tional three-year  period  on  top  of  the  more  than  a  decade  of  the  free  ride  which 
the  cable  industry  has  enjoyed  In  the  past, 

III.  ESSENTIAL  CHANOES  IN  BITX 

When  S.  1301  was  Introduced  by  Chairman  McCIellan  in  the  Congress  (Con- 
gressional Record,  March  26,  1073),  lie  Indicated  that  its  cable  television  provi- 
sions would  have  to  be  revised  in  the  light  of  events  since  December,  1000  when 
tlu'  Committee  Print  of  the  predecessor  bill  was  reported  out  of  the  Senate 
Snbeommitteo  on  Patent  Trademarks  and  Copyrights  to  the  full  Senate  Committee 
on  the  Judiciary.  On  behalf  of  the  copyright  owners  for  whom  T  speak  hero 
1  respectfully  submit  several  suggestions  for  changes  which  they  consider  essen- 
tial in  order  to  permit  and  facilitate  the  continued  production  of  high  quality 
motion  pictures  and  television  programs.7  These  changes  are  in  addition  to 
those  required  hy  the  Insertion  of  an  arbitration  clause  : 

•  We  have  previously  RiibmlUcd  to  1 1  i r*  Subcommittee  n  proposed  test  for  H  111  nnd  501 
whirl i  incorporates  most  of  the  chants  proposed  herein.  Thai  U*t,  however,  dtd  not 
contain  the  ch.in.ee  proposed  for  f  *01  0f  the  Mjj  discussed  hclow  tinder  siihUcndtrifr  a. 
Furthermore,  n,  clarifying  chance  hn*  been  made  In  the  deilnUlnn  of  "cable  system" 
r$  111(f)(1)(C)  deviating  slightly  from  our  previously  submitted  text,  t  annrx'liereto 
as  Appendix  V  a  copy  of  our  revised  text  for  J*  111.  501  ami  801  containing  the  proposed 
changes  which  the  copyright  owners  consider  to  he  essential. 
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J,  Grant  of  Compulsory  Liven  te  to  Cable  Hytlem*  with  Appropriate  Limitations 
on  U$  Scope 

Consistent  with  the  Consensus  Agreement  the  Bill  should  grant  to  cable  sys- 
tems a  compulsory  license  to  retransmit  all  siguals  lawfully  being  carried  by 
them  prior  to  March  ,'U,  Jl>72  ("grandfathered"  signals)  and  all  local  signals  us 
detined  by  the  FCC  as  well  as  such  other  additional  or  distant  signals  as  would 
be  consistent  with  the  rules  adopted  by  the  FCC  in  February,  With  resjieet 
to  signal*  subject  to  compulsory  licensing,  violation  of  exclusivity  provisions 
established  by  the  FCC  should  be  a  copyright  infringement  for  which  both  the 
copyright  owner  and  the  broadcaster  holding  an  exclusive  license  shall  have  a 
remedy  under  copyright  law  through  court  actions  for  injunctions  and  monetary 
relief, 

T  ho  Consensus  Agreement  provides  that  the  compulsory  license  shall  be  limited 
to  '  those  distant  signals  dellued  and  authorized  under  the  FCC's  iuitial  package" 
Un  addition  to  local  and  "grandfathered"  signals).  In  general  terms,  the  FCC's 
initial  rules  contemplate  importation  of  usually  two  distant  signals  into  the  35- 
mile  zones  of  larger  markets  (subject  to  certain  exclusivity  requirements),  of 
enough  distant  signals  to  provide  adequate  program  service  within  the  35-mile 
zones  of  smaller  markets,  and  virtually  unlimited  distant  signal  carriage  beyond 
the  33-mlle  /ones  of  nit  markets,  lly  incorporating  by  reference  the  j>ertfnent 
provisions  of  the  FCC's  rules,  the  bill  should  adopt  corresponding  limitations  on 
the  scope  of  the  compulsory  license  otherwise  being  given  to  cable  systems.  Thus, 
the  retransmission  by  a  cable  system  of  distant  signals  leyoud  the  compulsory 
license  should  be  subject  to  full  copyright  protection.  Further,  as  provided  for  In 
the  Consensus  Agreement  the  FCC  would  not  .  .  be  able  to  limit  the  scope  of  ex» 
elusivity  agreements  as  applied  to  such  signals  beyond  the  limits  applicable  to 
ove  r- 1  hea  ir  show  i  n  gs.'  * 

These  provisions  dealing  with  limitations  on  and  enforcement  of  the  conipub 
sury  license  which  are  called  for  by  the  Consensus,  were  vital  to  reaching  any 
cuusensus  and  are  essential  for  insertion  into  §111  rather  than  to  be  left  to  regula- 
tion by  the  FCC.  Such  a  compulsory  license  constitutes  preferential  treatmeut  of 
CATV  under  copyright  law  at  the  expense  of  the  program  suppliers  and  broad- 
casters, ludeed,  under  the  statutory  compulsory  license  cable  systems  will  not 
have  to  bargain  with  the  copyright  owners  for  the  right  to  use  their  programs 
or  for  the  amount  of  fees  which  they  would  have  to  pay  for  such  use.  In  the  light 
of  these  privileges  granted  to  the  cable  Industry,  it  would  be  completely  unfair  to 
.  allow  a  four  member  majority  of  the  FCC  to  expand  the  scope  of  that  compulsory 
license  by  simple  administrative  regulation  as  would  be  the  case  if  the  com- 
pulsory license  were  open-ended. 

The  limitation  on  the  scope  of  the  compulsory  license  Is  not  a  regulatory 
measure,  nor  is  it  n  measure  that  unwisely  ties  the  hands  of  the  FCC.  The  FCC 
would  retain  full  power  to  change  its  rules  as  it  sees  fit  consistent  with  the  public 
interest  standards  of  the  Communications  Act  But  the  FCC  would  not  he  given, 
just  as  the  FCC  does*  not  now  have  and  should  not  have,  the  power  to  change  the 
copyright  law  and  thereby  the  power  to  take  private  property  from  one  party  aud 
iflve  It  to  another  party  simply  through  administrative  flat. 

2.  ftnxlsfor  computation  of  fce# 

The  present  text  of  the  bill  imposes  the  percentage  royalty  on  the  gross 
amounts  received  from  subscribers  "for  the  basic  service  of  providing  secondary 
transmissions  of  primary  broadcast  transmitters."  {[  ltWd)  (2)  (A). 

Spokesmen  for  the  CATV  Industry,  however,  have  publicly  voiced  their  hope 
that  income  and  profit  from  sources  other  than  secondary  transmissions  will  per- 
mil  them  in  the  future  to  reduce  the  fees  they  charge  to  their  subscribers  and 
may  even  enable  them  to  eliminate  subscribers'  fees  entirely. 

Thus,  at  the  argument  before  the  Supreme  Court  ot*U.S.  t\  Midwest  Video 
Corp.  (decided  in  400  U.S.  thin;  1072)  the  following  colloquy  took  place  between 
the  Chief  Justice  and  the  Deputy  Solicitor  General,  Mr.  Lawrence  0.  Wallace  as 
reported  In  40  L,W,  3509. 

Th e  Chief  Justice :  "Is  there  advertising  on  cable  TV?" 

Mr.  Wallace  replied  that  it  is  authorised  in  cablecasting  and  furthermore,  If 
the  programs  nre  picked  up  from  the  networks  they  are  run  as  they  are  without 
deletions  of  advertisements, 

The  Chief  Justice:  "Does  that  mean  that  subscribers  [of  CATV]  will  be  pay- 
ing to  have  advertising?" 

"Yes,"  Mr.  Wallace  replied,  "but  to  the  extent  that  there  is  advertising,  it  Kill 
reduce  the  subscription  rates."  (italic  supplied) 
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It  Is  apparent  (lull  if  sahl  suhserlliors*  ft*os  should  he  reduced  duo  to  circum- 
stance* wholly  unrelated  to  the  use  of  programs  and  due  .solely  to  cable  .systems 
developing  other  sources  of  revenue*  I  he  copyright  owner  should  not  he  deprived 
of  Jiis  fair  compensation.  This  Is  so  e$i>echilly  slnee  his  projierty  continues  to 
he  used  hy  the  CATV  system  whleh  si  III  retransmits  its  programs  for  promotional 
purposes  in  order  to  acquire  and  retain  the  subscribers  to  whom  It  sells  other 
prolttaMo  services,  Consequently,  the  xtatiitv  should  pruritic  that  in  readjusting 
the  fees,  the  Tribunal  ahull  hare  broad  powers  to  net  and  to  adjust  the  fee*  both 
with  respect  to  the  manner  and  method  in  which  it  is  to  be  computed  and  the 
base  on  which  the  fees  are  to  be  assessed.1 

The  granting  of  such  broad  powers  to  the  Tribunal  are  necessary  to  prevent  a 
manipulative  restructuring  t»f  subscribers'  foes  in  order  to  attract  customers  to 
operations  of  t  tie  cable  system  other  than  "the  haste  service  of  providing  secondary 
transmission  of  primary  broadcast  transmitters/' 

In  the  absence  of  a  stifle  grant  of  such  t>owers.  the  Tribunal  might  not  be 
in  a  position  to  promulgate  fee  changes  freely  and  flexibly  as  economic  changes 
and  total  fairness  might  require.  Instead,  it  might  he  tarn  ml  by  the  rigid  limita- 
tions contained  in  the  statute.  It  might  not  he  able  to  take  into  consideration 
the  requirements  of  a  fast  moving  technological  age.  If  the  hands  of  the  Tribunal 
were  limited  to  a  particular  manner  and  method  of  setting  the  foes  or  If  it  hart 
to  utilize  a  particular  base  on  which  fees  were  to  ho  assessed,  the  result  may 
wetl  1k>  that  the' fees  would  be  grossly  or  even  shockingly  inadequate.  In  such 
ease,  the  pn riles  would  be  compelled  to  seek  legislative  relief  and  the  histoi'jt  of 
topftrttfht  law  revision  abundantly  demonstrates  how  difficult  It  Is  to  achieve 
statutory  enactment  In  this  field. 

,f.  Guideline*  for  adjustment  of  fees 

Another  matter  which  causes  great  concern  to  the  copyright  owners,  especially 
If  the  Congress  should  adopt  a  fixed  fee  schedule  contrary  to  the  joint  recent* 
mendathms  of  the  parties  contained  in  the  Consensus  Agreement  and  contrary 
to  the  arguments  which  I  am  presenting  hew*  today.  Is  the  wording  of  §  801(b) 
of  S.  13G1  which  now  provides  that  the  Tribunal  "shall  make  determinations* 
concerning  the  adjustment  of  the  copyright  royalty  rates  sj>ooified  by  Section 
111  .  *  .  so  as  to  assure  that  such  rates  continue  to  hv  reasonable  .  .  /'  (italic 
supplied).  T  urge  that  this  language  be  changed  to  provide  that  the  Tribunal 
'•shall  make  determinations  concerning  the  adjustment  of  the  copyright  royalty 
rates  specified  by  §  111 . . .  so  as  to  assure  that  such  rates  are  }ust  ami  reasonable}* 
Only  thus  will  the  Tribunal  at  thejtfriodic  review  of  the  rates  be  able  to  proceed 
to  an  oi>en  and  fair  determination  without  any  implication  such  as  that  con- 
tained in  Section  801  as  presently  worded,  that  the  royalty  rates  Initially  set  In 
the  statute  were  deemed  "reasonable*1  when  they  were  initially  adopted. 

j.  Definition  of  Cable  System* 

The  deguhlon  of  cable  systems  as  now  contained  In  5  1 11  (f)  ( 1)  (C)  is  ambig- 
uous and  may  be  misinterpreted  to  fragment  the  revenue  of  n  system  for  Hie 
purpose  of  computing  royalties  payable  under  a  progressive  rate*  such  as  that 
used  In  the  fee  schedule  of  §  111  or  such  as  may  be  adopted  by  a rhlt ration.  Thus 
the  computation  of  royalties  under  the  fee  schedule  of  $111  of  S.  13*11  made  in  Ap« 
pendix  I  attached  hereto  and  referred  to  supra  on  p,  200  Is  based  upou 
the  "conventional"  definition  of  a  cable  system  employed,  for  example,  by  the 
TV  Fact  Hook.  On  the  other  hand,  the  FCC  embodied  a  definition  of  cable  sys- 
tems into  Us  cable  rules  §  i(15(a>)  which  contained  a  note  as  follows: 

"NOTK:  In  general,  each  separate  and  distinct  community  or  municipal  eniltv 
f including  single,  discrete,  unincorporated  areas)  served  by  cable  television 
system,  constitutes  a  separate  cable  television  system,  even  if  (hero  Is  a  single 
hendwnl  and  identical  ownership  of  fncltltlcs  extending  Into  several  cm- 
mninties.  See.  e.g..  Telerama.  Inc.  3  FCC  2<l  oS5  nutidl  :  Mission  Coble  TV, 
hie..  4  FC<VJd2fti  flOrtlh." 

If  the  royalty  computation  nf  the  Table,  Appendix  IV  were  to  bo  based  on 
the  FCC*  definition  of  oablc  systems.  Hie  revenues  of  individual  cable  systems- 
would  be  fragmented  to  such  an  extent  that  they  would  pay  an  even  lower 
rate  of  copyrluht  fees  until  g  Ill's  sliding  scale.  The  result  would  he  that 
the  average  effective  fee  paid  by  cable  .\\slenis  would  be  reduced  from  l.P3<& 
to  perhaps  n<  low  a<  1  r\ . 


*|  11)  M»iwivtic>Ti  d1W2>  ro»  proposi'i!  \y  OfO  f Apppmll*  v  JiHnrJm!  hereto).  provMo* 
1h;\t  tlm  onM^  system  In  It*  errtnalf  rrport*  mn<t  IntUoflfo  '  lhi«  cross  amount*  Irrespw- 

rUr  of  ntiin^  n  Iv^J  Uy  it"  rout  prnviilrw  f<^r  Ortf nnlimtfnn  of   \1nsj  nnA  rcatftiinlrte 

fnnii»nlsor»-  lirfusn  frrw"  >vftl»ni»t  llmhtlnj?  >prelni'ally  the  rrvmnp*  whleli  mii*t  ?{t\e  ns- 
lii*        fur  t'imipiitlru!  the  roynUlr*, 
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Accordingly,  tlie  copy  rlgM  owners  urge  that  t  lio  following  sentence  be  added 
to  the  dertnitton  of  a  'V«Me  system"  Id  *  III  (f)(1)(C)  of  >s,  iaui : 

"For  purges  of  determining  Hit*  royalty  fee  under  Subsection  (it)  (2)  (II),  two 
or  more  cable  systems  In  contigtn  >us  communities  under  common  ownership  or 
control  or  operating  from  the  one  headend  shall  bo  considered  as  one  system,1' 

o.  Exemption  for  smalt  systems 

.Knottier  point  which  I  would  like  to  bring  to  the  utteutloti  of  the  Sub- 
committee is  the  exemption  from  copyright  payments  of  presently  existing  liule- 
pendently  owned  cable  systems  having  fewer  than  g.ftOO  subscribers  as  pro* 
vhlcd  for  In  the  Consensus  Agreement.  In  this  connection  I  share  the  opinion 
previously  expressed  by  the  Subcommittee  that  it  Is  not  desirable  to  exempt 
a  commercial  enterprise  from  the  payment  of  copyright  fees  exclusively  or.  the 
basis  of  size.  Indeed,  the  copyright  owner*  have  given  voice  to  Mils  view  in  a 
letter  to  Mr.  Thomas  C.  hrenmm,  Chief  Counsel  to  the  Subcommittee,  dated 
February  2St  VMVA  In  which  they  said  that  si  net*  even  small  systems  pay  sub- 
stantial fees  to  municipalities  for  franchises  nnd  pay  their  suppliers  of  equip- 
ment and  their  utility  bills  without  any  exemptions  or  discounts,  they  should 
not  be  exempted  from  the  payment  of  royalties  for  the  program  they  use. 

Thereafter!  however,  in  an  effort  to  reach  agreement  with  the  cable  Industry, 
we  were  persuaded  that  we  should  not  oppose  a  reasonable  exemption  for  small 
and  Independently  owned  systems. 

While  we  recommended  that  such  an  exemption  be  grunted  to  independently 
owned  systems  having  less  than  l/iOO  subscribers,  the  Consensus  Agreement 
ultimately  provided  for  n  much  larger  exemption  nnd  covered  systems  up  to  3,000 
subscribers,  Our  support  for  this  provision,  therefore,  Is  intimately  connected 
with  the  Consensus  Agreement  and  our  desire  to  reach  agreement  mi  a  care* 
fully  balanced  "package."  If  that  iKickngo  is  now  disturbed,  and  one  part  of  the 
Consensus  Agreement  essential  to  copyright  owners  repudiated  by  I  he  cable 
Industry— namely  arbitration  of  the  fee  question— we  would  have  no  reason 
to  continue  to  support  the  provision  exempting  systems  with  fewer  than  3,000 
subscribers  which  are  "independently  owned"  and  "now  in  existence."  Accord- 
ingly If  the  Committee  determines  to  set  fees  in  the  bill  we  believe  It  should 
not  insert  therein  an  exemption  for  smaller  systems  since  it  1ms  no  rational 
basis  or  justlhVatien  in  the  public  Interest. 

,  $p  ccia  I  m  u  n  f r  fund 

Section  Hl(dM3HCl  of  S,  13bM  provides  that  V\'.fr  of  the  royalties  collected 
shall  be  maintained  in  a  special  fund  ami  distributed  to  the  copyright  owners  or 
their  designated  agents,  of  musical  works.  Ft  is  felt  that  the  allocation  of  the 
funds  distributable  should  not  Ik*  predetermined  by  the  statute.  The  amounts 
payable  by  cable  systems  should  he  set  by  tiie  Copyright  Royalty  Tribunal,  and 
Its  allocation  to  the  various  groups  of  copyright  owners  Including  owners  of  mu- 
sical works,  should  lie  left  to  the  Tribunal  on  the  basis  of  the  economic  evidence 
before  it. 

7.  The  OvrrlyBrurtd  tiorvrnmcntat  and  Sun  profit  Oryftniztitioti  ft,rc  motion 

Section  III  would  exempt  completely,  from  any  copyright  law  provisions  second- 
ary transmissions  when  made  at  cost  by  either  governmental  bodies  or  nonprofit 
organizations.  This  exemption  in  its  present  form  appeared  in  1I.R.  'J.M'J,  00th 
Cong.,  1st  Sess.  As  explained  in  the  reiwirt  oil  that  bill,  II.  Kept.  S3.  70th  Cong., 
1st  Soss,  at  ott-ol,  this  provision  was  concerned  with  the  operations  of  "non- 
profit 'translators*  or  boosters'  which  do  nothing  more  than  amplify  broadcast 
signals  and  i  "transmit  them  to  everyone  in  an  area  for  free  reception.  ,  ,  These 
translators  ami  1m waters  have  always  been  subject  to  hW  regulation  nnd  require 
retransmission  consent  of  the  originating  station  tinder  §  325(a)  of  the  Federal 
Communications  Act. 

However,  the  language  of  the  exemption  as  formulated  In  §111  would  be 
equally  applicable  to  cable  systems  which  are  operated  by  governmental  bodies 
or  nonprofit  organizations.  In  order  to  limit  the  exemption  to  nonprofit  transla- 
tors and  boosters  and  similar  secondary  transmitters,  we  propose  to  insert  into 
the  text  for  $  111(a)  i  t)  the  words  '\  ,  .  is  not  made  by  a  cable  system  .  . 

There  are  a  large  number  of  nonprofit  organizations  in  the  United  States, 
Many  of  them  operate  big  enterprises,  Moreover,  there  are  already  In  existence 
at  least  15  municipally-owned  CATV  systems  and  there  is  an  increasing  drive 
across  the  country  for  municipal  ownership  of  cahle  systems.  {  See  David  Foster  : 
''Municipal  Ownership  Makes  Precious  Little  Sense"  in  CATV"  Xewsweekly,  July 

9 

ERLC 


304 


18, 1073,  p.  41).  Tli  e  copyright  owners  arc  concerned  that  Increasing  government  a  J 
or  non-profit  ownership  of  cable  systems  may  deprive  them  of  license  fees  for  the 
use  of  their  product 

A  free  ride  for  these  entities  cannot  be  squared  with  the  achievement  of  the 
public  puriM)se  which  underlies  the  copyright  system.  That  purpose  is  to  pro- 
mote the  useful  arts  by  granting  compensation  adequate  to  foster  creativity.  A 
legal  requirement  that  copyrighted  film  programs  be  available  to  nonprofit  and 
governmental  users  for  free  is  no  less  repngnaut  to  the  purpose  of  the  copyright 
system  because  the  user  does  not  intend  to  make  a  protU* 

No  matter  how  well  governmentally  sponsored  and  nonprofit  enterprises  func- 
tion, no  one  would  suggest  that  the  law  require  that  their  suppliers  of  equip* 
ruent,  products  and  services  furnish  thetn  free  of  charge.  Likewise  no  one  would 
suggest  that  the  law  require  artists  to  donate  their  paintings  to  publicly  owned 
art  museums  or  authors  to  donate  writings  to  publicly  owned  libraries.  Xor  should 
the  law  require  that  the  suppliers  of  the  film  products  Used  by  CATV  supply  them 
to  CATV  free  of  charge  merly  because  the  CATV  is  operating  on  a  nonprofit 
basis.  Xone  of  these  bodies  obtain  free  of  charge  the  products  and  services  upon 
which  their  operation  depends.  CATV  should  be  no  different. 


J,  The  advene  impact  of  CM  TV*  import  at  ion  of  program*  from  distant  stations 
on  the  program  producers'  income  from  television  licenses 

Frequency  allocations  and  determinations  by  the  FCC  of  a  station's  power, 
and  of  the  height  and  location  of  its  transmitting  antenna,  together  with  electro* 
physical  limitations  on  television  reception  imposed  by  the  horizon,  lead  to 
a  limitation  of  the  area  which  the  station's  signals  can  reach  for  effective  recep- 
tion and  to  the  creation  of  definite  geographical  areas  and  commercial  "markets" 
serviced  by  local  stations. 

Copyright  owners  grant  licenses  to  a  television  station  for  the  telecasting 
of  programs  in  that  station's  market.  These  licenses  usually  are  specifically 
limited  to  the  licensee  station's  present  power  and  antenna  height  In  order  to 
prevent  programs  from  being  received  in  other  markets, 

A  station's  revenue  and  hence  one  of  the  factors  which  will  determine  the 
price  which  it  Is  able  to  pay  to  the  copyright  owner  for  a  license  to  broadcast 
a  copyrighted  work,  depends  on  the  size  of  the  audience  xcitkin  the  Motion'* 
market  tait  not  on  any  audience  outside  of  that  station's  market.  Kach  time 
a  program  is  exhibited  hi  a  market,  the  audit  nee  potential  for  the  next  showing 
of  the  program  in  that  market  is  diminished. 

When  a  cable  system  imports  a  program  from  a  distant  station,  Jt  scoops 
up  part  of  the  potential  audience  for  that  program  in  the  market  where  the 
cable  sysleni  operates  with  the  result  that  the  local  station  will  \iay  only  a 
reduced  license  fee,  If  it  U  willing  to  take  a  license  at  all.  for  a  program  which 
has  already  been  shown  in  its  market.  CATV  Importations  of  these  programs  Into 
other  markets,  in  effect  deprives  the  copyright  owners  of  their  riudit  to  grant 
exclusive  licenses  in  stub  other  markets  ami  thereby  diminishes  their  ability 
to  collect  license  fees  In  those  markets.  The  FCC's  non-duplication  rules  pro- 
vent  >ueh  invasion  of  the  station's  markets  only  to  a  very  limited  extent  and 
are  applicable  neither  outside  uf  the  top  1<>0  television  markets  nor  to  systems 
located  more  than  -V»  miles  distant  from  reference  points  within  any  market, 

?.  The  claim  of  "dotthtr  payment*'  is  cron^micaltn  contrary  to  cowmonxnixe 

CATV  spokesmen  have  ebimedat  times  that  copyright  owners  seek  "doiihlo 
payon-m"  for  Mie  same  performance,  i.e..  first  from  the  hroadt -asters  and  then 
from  the  cable  system,  and  that  in  any  event  they  should  seek  to  make  up 
their  lossi  s  by  char^imr  additional  fees  to  their  tb-en-ee  television  stations 
whose  programs  the  CATV  systems  retransmit.  Since  most  of  those  stations 
are  also  the  vic  tims  of  CATV's  competition  and  diversion  of  ineotne  in  their 
own  markets,  such  claims  adds  insult  to  injury.  Moreover,  the  originating  station 
will  be  unwilling  to  increase  its  fees  because  most  advertisers  will  not  pay 
additional  rates  for  having  their  commercials  carried  to  distant  markets. 

The  net  economic  result  of  permitting  the  importation  of  programs  from 
distant  stations  lias  been  well  described  by  Dr.  1>l  a  ml  Johnson  of  the  Hand  Cor- 
poration In  his  study  Cable  Television  and  the  Question  of  Protecting  f<oe<il 
BroadcastinOt  1070,  p*  21  (prepared  under  a  grant  from  the  Ford  Foundation*  : 

"Because  local  audience  is  generally  more  valuable  tto  advertisers]  than  is  the 
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more  distant  audience,  the  financial  costs  of  audience  lost  to  the  local  station  are 
likely  to  outweigh  the  gains  to  the  distant  station— implying  a  net  reduction  In 
financial  resources  available  for  programming*  Under  these  circumstances  .  .  ♦ 
the  benefit  of  cable  growth  might  well  He  largely  in  providing  the  public  with 
more  channels  of  worse  stuff." 
See  also  Mayer,  About  Television,  New  York,  1072,  pp.  375, 37C, 
These  facts  of  economic  life  In  the  program  distribution  industry  have  been 
recognized  by  the  Court  of  Appeals  In  the  OBS  t\  Tclcpromptcr  case,  where  the 
Court  said  in  Its  footnote  2 ; 

"Teleprompter  has  argued  that  the  copyright  holder  can  demand  a  greater 
fee  from  the  broadcast  station  in  the  larger  market  iu  light  of  the  greater  audi* 
ence  that  will  now  view  the  programs  as  a  result  of  CATV.  However,  appellants 
have  responded,  and  we  must  agree,  that  the  amount  that  a  broadcast  station  Is 
willing  to  pay  for  the  privilege  of  exhibiting  n  copyrighted  program  Is  economi- 
cally tied  more  to  the  fees  that  advertisers  are  willing  to  pay  to  sponsor  the  pro* 
gram  than  to  some  projected  audience  size,  No  evidence  was  presented  in  the 
court  below  to  show  that  regional  or  locat  advertisers  would  bo  willing  to  pay 
greater  fees  because  the  sponsored  program  will  be  exhibited  In  some  distant  mar- 
ket, or  that  national  advertisers  would  pay  more  for  the  relatively  minor  increase 
In  audience  size  that  CATV  carriage  would  yield  for  a  network  program.  linked, 
econouitcs  and  common  sense  would  impel  one  to  an  opposite  conclusion. 

$.  The  Addition  of  a  *Ycw  Source  of  Income  to  Program  Producers  is  in  the  Public 


Multiple  uses  of  copyrighted  works  have  traditionally  led  to  the  payment  of 
separate  royalties  for  each  Income  producing  use.  Thus,  as  J)r,  Leland  Johnson 
explains  in  The  Future  of  Cable  Television  (1970),  another  indepth  economic 
study  prepared  by  the  aforecited  distinguished  economist  for  the  Hand  Corpo- 
ration under  a  Ford  Foundation  grunt  (p.  27)  : 

,  .  the  fact  that  a  movie  Is  produced  primarily  for  the  theatre  market  and 
supported  by  paid  udmUMous  does  not  suggest  that  television  stations  supported 
by  advertising  revenues  should  have  free  access  to  those  movies.  Nor  does  the  pro- 
duction of  programming  primarily  for  the  advertiser  supported  broadcast  market 
suggest  that  cable  systems  supported  by  subscribers  should  have  free  access  to 
that  programming" 

The  history  of  the  motion  picture  Industry  illustrates  this  point  well.  The 
sources  of  the  industry's  income  have  varied  over  the  years.  In  pro-television 
days,  motion  picture  income  came  primarily  from  exhibition  in  theatres.  When 
television  became  a  commercial  fact,  the  fen  hi  re  films  produced  by  the  motion 
picture  companies  and  already  shown  in  threat  res  were  licensed  under  copyright 
law  to  television  stations  and  networks  for  broadcasting  into  the  nation's  homes 
and  additional  fees  were  paid  for  the  separate  broadcasting  use.  Fees  for  tele- 
vision network  use  did  not  include  the  right  to  use  the  films  for  non-network 
broadcasting.  The  subsequent  showing  of  films  in  local  stations  (called  "syndica- 
tion" in  the  trade)  provided  an  additional  source  of  income  for  the  program 
producers. 

The  same  pattern  of  separate*  payments  for  different  uses  was  applied  when 
films  made  for  television  (as  distinct  from  theatrical  exhibition)  began  to  come 
Into  widespread  use.  Tims  original  films  made  for  television  were  license/1  to  fcle- 
vMmi  networks  and  then  to  local  stations.  These  licenses  did  not  permit  use  of 
the  TV  films  hy  CATV,  a  use  reserved  to  the  licensor  as  a  future  source  of  Income. 

These  patterns  of  different  rentals  for  different  uses  are  the  patterns  not  only 
of  the  past  years  in  which  the  motion  picture  industry  crew,  but  sMH  prevail 
today.  The  various  sources  of  income  from  different  uses  of  the  same  film  pro- 
vide money  to  pay  the  creative  people  who  make  the  films. 

Tito  production  and  distribution  of  both  feature  films  and  television  program 
series  are  characterized  by  a  high  decree  of  financial  risk  with  large  capital 
exinrnditurc,  Kven  where  a  motion  picture  Is  produced  for  Initial  exhibition  in 
theatres,  the  great  majority  of  these  films  would  not  break  even,  tet  alone  make  a 
profit,  without  revenue*  from  television  showings.  Indeed,  most  feature  films 
would  not  be  produced  at  all  were  it  not  for  the  anticipated  revenue  from 
television. 

Kven  more  risky  are  the  development,  production  and  distribution  of  pro- 
grams si»eeifical1y  designed  for  television.  Producers  of  television  series  mu<t  ini- 
tiate, with  a  substantial  Investment,  a  broad  range  of  program  development 
projects  to  Insure  a  continuous  (low  of  product.  Fewer  than  one  in  five  "develop- 
ment projects"  (all  of  which  require  some  cash  risk)  progress  to  the  point  of 
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being  a  tlutshcd  "pilot"  lltiu.  The  pilot  Itself  1m  merely  a  sample  program  requiring 
a  slgnitlennt  speculative  outlay  by  the  producer.  Hie  return  of  which  is  by  no 
means  guaranteed  Approximately  two-thirds  of  the  pilot  programs  are  not  suc- 
cessful, and  of  those  which  are  successful,  JH)  perron t  of  the  producers  do  not  re- 
coup  theft'  expenses  in  the  first  run. 

In  order  to  permit  producers  to  amortize  their  Investment  and  to  nt  least 
break  even,  it  would  seem  natural  that  CATV  contribute  a  fair  share  out  of  the 
caMe systems*  Income  from  their  use  of  copyrighted  films.  The  addition  of  license 
fees  from  cable  systems  us  a  new  source  of  Income  will  be  mi  Incentive  to  In- 
crease and  Improve  the  production  of  programs. 

According  to  Dr.  Johnson,  as  set  forth  In  the  aforecited  study  The  Future  of 
('able  Television,  CATV  has  an  Important  public  task  to  perform  and  there  are 
good  policy  reasons  why  CATV  should  pay  copyright  fees.  He  says  (p.  2d> : 

"Kven  If  advertiser  erosion  were  not  nn  Issue,  payment  would  constitute  an 
additional  revenue  source  to  program  producers  that  would  likely  stimulate  pro* 
duct b>n  of  additional  programming  la  a  socially  desirable  fashion"  (Kinphasls 
supplied) 

As  Or.  Johtwnn  further  explains,  the  contribution  by  CATV  to  the  payment 
of  copyright  fees  will  not  only  constitute  additional  revenue  for  ' program 
producers  and  lighten  the  burden  of  broadcasters,  hut  It  will  also  Improve 
diversity  of  programming  which  cable  systems  will  be  able  to  retransmit  to 
their  subscribers : 

"Payment  for  both  commercial  arid  non-commercial  signals  may  have  bene- 
ficial effects  on  diversity  In  programming  by  reducing  the  programming  costs 
1o  stations  whoso  signals  a  re  carried  on  cable. 

*  ****** 

.  .  .  the  nature  of  what  caWe  ot>erators  obtain  will  likely  not  be  Independent 
of  what  they  pay.  One  can  reasonably  expect  Hint  their  payments.  In  addition 
to  advertiser  revenues  within  the  broadcasting  system,  would  bring  forth 
programming  that  otherwise  would  not  have  been  produced"  [Id,  at  pp.  30-40), 

wtnd  in  his  other  Aforementioned  study  for  the  Rand  Corporation  entitled 
Cable  Television  and  the  Question  of  Vrotvctiny  Local  tlroadcastina  (1070,  at 
pp.  20-21).  Dr.  Johnson  explains  the  desirability  of  cable  systems  paying  sub- 
stantial fees  to  the  copyright  owners : 

"If  en  Me  operators  pay  substantially  for  programming,  they  will,  fn  effect  be 
sharing  the  cost  of  programming  with  broadcasters,  to  the  benefit  of  both. 

*  ****** 
For  the  reasons  discussed  above,  the  higher  the  foes  set.  the  greater  the  extent 

to  which  cable  operators  will  share  programming  costs  with  broadcasters,  and 
the  less  severe  the  problem  of  maintaining  adequate  overthe-alr  services  In 
the  face  of  cable  growth.1' 

The  Uroxeth  of  the  Cable  Industry  \ctt1  (ne erase  thr  fosses  of  the  copyright 
turners  unlet*  substantial  royalties  are  pant  by  thnt  industry 
The  hnges  revenues  of  CATV,  produced  by  the  diversion  of  audiences  from 
TV  to  CATV,  will  reduce  the  income  presently  collected  from  advertisers  by  the 
many  hundreds  of  stations  to  whom  IP  in  producers  now  license  their  copyrighted 
motion  pictures. 

When  television  appear^]  on  the  entertainment  scene  In  the  early  nineteen 
hundred  aul  fifties  and  diverted  revenues  from  theatres  to  te?cvMon  stations, 
full  copyright  coverage  applicable  to  the  telecasting  of  motion  pictures  replaced 
at  U>;i*t  a  part  of  the  lost  theatrical  revenues.  The  same  tins  unfortunately  not 
been  true  so  far  for  CATV  bemuse  of  the  failure  of  cable  systems  to  contribute 
to  the  cost  of  program  production,  if  the  fee  schedule  of  Slit  of  S.  1301  should 
be  adopted,  the  inadequate  amount  of  such  fees  (see  supra,  Cart  HI)  would  do 
little  In  remedy  the  situation. 

As  the  number  of  viewers  of  television  programs  by  means  of  CATV  grows, 
the  reward  to  the  creative  artists  must  shrink  broadcasters  liecome  fewer, 
ami  their  u  ml  ion  res  smaller.  The  end  result  must  he  that  less  and  less  talent 
will  be  attracted  to  the  creation  of  television  programs,  that  the  standard  of 
quality  of  such  itogrutns  will  inevitably  suffer,  and  that  the  number  of  pro- 
grams In  which  it  would  appear  fruitful  to  make  an  investment  will  decline, 
unless  CATV  (a  required  to  nay  substantial  copyright  fees. 

While  the  magnitude  of  the  decline  of  the  program  production  Industry's  In- 
Come  resulting  from  the  spread  of  CATV  is  hard  to  express  in  terms  of  dollars 
nud  cents  without  the  aid  of  economic  fact-flmling  and  expert  evidence  as  out- 
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lined  above,  siiWi  (U^Hjth*  will  «rrlnin\v  be  substantial.  If  uncompensated.  thH 
decline  wimlil  threaten  the  i «nit Luui-tl  viability  of  the  industry  and  with  it.  tluv 
livelihood  of  t He  |^H>pUk  who  comprise  ti, 

4  ONl  l.l'RiON 

Throughout  the  lou>?  lasting  debate  mi  prelection  fur  copyrighted  television 
programs  against  their  uncompensated  ret ransinlsslon  hy  cable  systems,  the 
copyright  owners  have  encountered  the  myopic  proposition  thai  modern  tech- 
nolo^ry  has  made  traditional  principles  of  copyright  protection  too  burdensome1  to 
"prioress"  ami.  Iieneo.  v\\  eiulahie.  In  my  view,  however,  the  Congress  woiihl 
eoimnlt  a  grave  error  if  on  such  serious  tJiH'iiilsi*  It  were  to  erode  the  funda- 
mentals of  copyright  protection  whieli  have  sbmd  since  the  bediming  of  the 
KepnhUe. 

To  build  eahle  systems,  to  multiply  the  number  of  distant  signal*  carried  hv 
theiu  and  to  Increase  the  distances  h.v  the  miracles  of  modern  technology*  does 
not  result  In  bringing  to  the  public  more  high  uuulity  programs.  IV p vision  sig. 
mils  an*  nothing  hut  elect  ro-mnguotic  impulses.  They  may  winy  a  message  hut 
contrary  to  Melaihan,  they  are  not  thr  message.  Thr  public:*  dent  a  tut  in  not  far 
*i{jnttlA  or  (humid*  hut  for  program*.  To  ignore  this  distinction  is  to  full  totnllv 
to  meet  the  re;ii  challenge  of  communications  technology  or  to  realize  the  poUti- 
tlal  of  cahle  televUhui. 

Without  the  production  of  television  programs,  both  broadcasting  stations  ami 
ruble  systems  woahl  he  imah!o  to  operate  ami  the  television  receivers  of  the 
American  public  would  stand  dark  and  silent.  To  Jeopardize  or  to  minimise 
copyright  protection  for  Hie  creators  of  these  programs  Is,  inevitably,  to  collapse 
the  structure  upon  which  the  television  mid  cahle  industries  sland.  Copyright 
protection  \s  a  pillar  of  progress,  not  us  sonielnive  come  to  represent  H.  a  pcuaitv 
on  progress.  If  the  price  of  the  new  technology  of  cable  television  is  the  ills* 
eourugement  or  stagnation  of  creative  endeavors,  the  American  people  will  face 
the  bleak  future  of  living  with  n  very  sterile  technology. 

Ki'u.  Text — Ac  re  km knt  Among  Principal  Industry  GRores 

Compromisp  Sponsored  hy  Office  ofTelecominunicntions  Wlicv  With  Representa- 
tives of  broadcasters,  Copyright  Owners  and  Cable  Systems 

AVVKSDIX  1) 

CO  N  SK  N  l  S   AC.  RKK  M  K  NT 

Local  Signal*:  * 

I/K-al  signals  deiined  as  proposed  by  the  FCC,  except  that  the  signltlcaut  view- 
ing standards  to  be  applied  to  -out-of-jnarkef '  independent  stations  in  overlap- 
ping market  situations  would  he  a  viewing  hour  share  of  at  least  2#  and  a  net 
weekly  circulation  of  a  I  least  5#. 

Distant  Signals: 

No  change  from  what  the  FCC  has  proposed. 
hint  anility  for  Xon-XrttrorK-  Programming  (again. ft  dixtanct  nignaU  ant  it) : 

A  series  shall  be  treated  as  a  unit  for  all  exclusivity  purposes. 

The  burden  will  he  upon  the  copyright  owner  or  upon  the  broadcaster  to  notify 
cable  systems  of  the  right  f.*  protection  In  these  circumstances. 
A.  Market*  t-50 

A  liMnnntli  pro-sale  period  running  from  the  date  when  a  program  la  svndlea- 
thai  is  first  sold  any  place  in  the  C.S..  plus  run-of -contract  exclusivity'  where 
exclusivity  is  written  into  the  contract  between  the  station  and  the  program  sup- 
plier (existing contracts  will  he  presumed  to  be  exclusive). 

/?.  Market*  51-tOG. 

For  syndicated  programming  which  has  had  no  previous  non-network  broad- 
cast showimr  in  the  market,  the  following  contractual  exclusivity  will  he  allowed  : 
(1)  For  off-network  series  commencing  with  first  showing  until  first  run 
completed,  but  no  longer  than  one  year, 

'  (2)  For  first -run  syndicated  series,  commencing  with  first  showing  and 
for  two  years  thereafter. 

(3)  For  feature  films  and  first-run.  non -series  sydirated  progrnms.  com. 
tueiicing  with  availability  date  and  for  two  years  thereafter. 
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(4)  For  other  programming,  commencing  with  purchase  and  until  clay 
after  tlrst  run,  but  no  longer  than  one) car. 
Frovlded,  However,  Unit  no  exclusivity  protection  would  be  afforded  against  a 
program  Imported  by  a  cable  system  during  prime  time  unices  the  local  station 
is  running  or  will  run  that  program  during prime  time. 

Kx  is  ting  contracts  will  be  presumed  to  lie  exclusive,  No  pieeloa  ranee  in  these 
markets. 

V,  Smaller  Markets. 

Xo  change  In  the  FCO  proposals. 
lljclusivity  fur  Set  work  Programming: 

The  same-day  exclusivity  now  pro  video1  for  network  programming  would  he 
mUi evil  to  simultaneous  exclusivity  (with  ^|^ve*ui  leiie-C  ivu  lime-zone  problems) 
to  l  e  provided  in  all  markets. 

Leapfrogging: 

A.  For  each  of  the  first  tsvo  signals  Imported,  no  restriction  on  point  of  origin, 
except  that  If  It  is  taken  from  the  top  itf  markets  It  must  he  from  one  of  the  two 
closest  such  markets.  Whenever  n  CATV  system  must  Mack  out  programming 
from  a  distant  top-25  market  station  whose  signals  It  normally  carries,  it  may 
substitute  any  distant  signals  without  restriction. 

U.  For  the  third  signal,  the  I'HF  priority,  as  set  forth  In  the  FCC's  letter  of 
Augusts  1071,  p.  1*5 

Copyright  Legislation : 

A,  All  parties  would  agree  to  support  separate  CATV  copyright  legislation  as 
described  Itclnw.  and  to  seek  its  early  passage. 

R  Liability  tu  vopjitaM,  iueliidijig  the  obligation  to  respect  valid  exclusivity 
agreements*  will  he  established  for  all  CATV  carriage  of  all  radio  and  television 
broadcast  signals  except  carriage  by  independently  owned  systems  now  In  exist- 
ence with  fewer  than  3500  subscribers.  As  against  distant  signals  import  aide 
under  the  FCC's  Initial  package,  no  greater  exclusivity  may  he  contracted  for 
than  the  Commission  may  allow. 

C.  Compulsory  licenses  would  bo  granted  for  all  local  signals  as  denned  hy 
the  FCC,  and  additionally  for  those  distant  signals  defined  and  authorized 
under  the  FCC's  initial  package  arid  those  signals  grandfathered  when  the 
initial  package  goes  Into  effect.  The  FCO  would  retain  the  power  to  authorize 
additional  distant  signal*  fm  CATV  carriage;  there  would,  however,  he  no  com* 
pulsory  license  granted  with  respect  to  such  signals,  nor  would  the  FCC  he  ahle  to 
limit  the  scope  of  exclusivity  agreements  as  applied  to  such  signals  beyond  the 
limits  applicable  to  over-thc-air  showings. 

D.  Unless  a  schedule  of  fees  covering  the  compulsory  licenses  or  some  other 
payment  mechanism  can  he  agreed  upon  between  the  copyright  owners  and  the 
CATV  owners  in  time  for  Inclusion  In  the  new  copyright  statute,  the  legislation 
would  simply  provide  for  compulsory  arbitration  failing  private  agreement  on 
copyright  fees. 

R.  Itroadcastcrs,  as  well  as  copyright  owners,  would  have  the  right  to  enforce 
exclusivity  rules  through  court  actions  for  injunction  and  monetary  relief. 

Radio  Carriage; 

When  a  CATV  system  carrier  a  signal  from  an  AM  or  VM  radio  station  licensed 
to  a  community  beyond  a  35-mile  radius  of  the  system,  it  must,  on  request,  carry 
the  signals  of  alt  local  AM  or  FM  stations,  respectively. 

(Srandfathcrhw: 

The  new  requirements  as  to  signals  which  may  he  carried  are  applicable  only 
to  new  systems,  Existing  CATV  systems  are  "grandfathered."  They  can  thus 
freety  expand  currently  offered  service  throughout  their  presently  franc  hi  sod 
areas  with  one  exception:  In  the  top  100  markets,  if  the  system  expands  beyond 
discrete  areas  specified  in  FCC  order  (e.g.,  the  San  Diego  situation),  operations 
in  the  new  portions  must  comply  with  the  new  requirements. 

Grandfathering  exempts  from  future  obligation  to  respect  copyright  exclu- 
sivity agreements,  but  does  not  exempt  from  future  liability  for  copyright 
payments. 
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Federal  Communications  Commission 
Washington,  D.C.  11055 1 
January  £0,  IDiU 

Hon.  Joux  U  McClki.i.ax, 

I'h'tirtndn,  SubeommUUv  on  Paiatis,  Tnud'uiurk*  ami  loi>yn<ji\W% 
{>\  Senate, 
IVttuhiiiffton,  D.V. 

Dear  Mr.  Chairman!  This  letter  is  directed  to  au  Important  policy  aspect  of 
our  present  del  iterations  on  a  new  regulatory  program  to  facilitate  the  evolution 
of  cable  television.  That  Is  the  matter  of  copyright  legislation,  to  bring  cable  into 
the  competitive  television  programming  market  In  a  fair  and  orderlv  wav— a 
matter  with  which  you  as  Chairman  of  the  Subcommittee  on  Patents,  Trademarks 
and  Copyrights  have  been  so  deeply  concerned  in  this  and  the  last  Congress. 

You  will  recall  Unit  we  Informed  the  Congress,  in  a  letter  of  March  11,  1070  to 
Chairman  Magnuson,  of  our  view  that  a  revised  copyright  law  should  establish 
the  pertinent  .broad  framework  and  leave  detailed  regulation  of  cable  television 
signal  carriage  to  this  administrative  forum.  In  line  with  that  guiding  principle 
and  a  statement  In  our  August  ff,  1071  Letter  of  Intone  that  we  would  consider 
ul tori im  existing  rules  to  afford  effective  non-network  program  protection,  we 
are  now  shaping  a  detailed  program  dealing  with  such  matters  as  distant  signal 
carriage,  the  definition  of  local  signals,  leap/rugging,  and  exclusivity  (both 
network  and  non-network).  That  program  Is  now  approaching  Una!  action. 

As  of  course  you  know,  representatives  of  (he  throe  principal  industries  in- 
yoked— cable,  broadcasters,  and  copyright  owners— have  reached  a  cuhscumis 
agreement  that  deals  with  most  of  the  matters  mentioned  above.  On  the  basis 
of  experience  and  a  massive  record  accumulated  over  the  past  several  years,  we 
regard  the  provisions  of  the  agreement  to  bo  iva>onah;e.  although  wc  doubtless 
would  not,  In  its  absence,  opt  in  its  precise  terms  for  the  changes  It  contemplates 
iti  our  August  5  proposals.  Hut  the  nature  of  consensus  Is  that  It  must  hold  to- 
gether In  Its  entirety  or  nor  at  all— and,  in  my  own  view,  this  agreement  on 
balance  strongly  serves  the  public  interest  because  of  the  promise  it  holds  for 
resolving  the  basic  issue  at  controversy. 

This  brings  me  directly  to  a  key  poliey  consideration  w  here  your  counsel  would 
be  must  valuable.  That  is  the  effect  of  the  consensus  agreement,  if  Incorporated 
in  nur  rules,  on  the  passage  of  cable  copyright  legislation. 

The  Commission  has  long  believed  that  the  key  to  cable's  future  is  the  resolu- 
tion i»f  its  status  vis-a-vis  the  television  programming  distribution  market.  It  has 
held  ti>  this  view  from  the  time  of  the  First  Heport  (1005)  lo  the  present.  We 
remain  convinced  that  cable  will  not  be  able  to  bring  its  full  benefits  to  the 
American  people  unless  and  until  this  fundamental  issue  is  fairly  laid  to  rest. 
An  industry  with  eable's  potential  simply  cannot  be  built  on  so  critical  an  area  of 
uncertainty* 

It  has  alsfi  been  the  Commission's  view,  particularly  In  light  of  legislative  his* 
tory.  that  the  enactment  of  cable  eop> right  legislation  requires  the  consensus  of 
the  interested  parties.  I  note  that  yon  have  often  stressed  this  very  point  and 
called  for  good  faith  bargaining  to  achieve  such  consensus. 

Thus,  a  primary  inctor  In  our  judgment  as  to  the  course  of  action  that  would 
be>r  serve  the  public  interest  is  the  probability  that  Commission  implementation 
of  the  consensus  agreement  will,  in  fact,  facilitate  the  passage  of  cable  co'pyrlght 
legislation.  The  parties  themselves  pledge  to  work  for  this  result. 

Ymir  advice  on  this  issue,  Mr,  Chairman,  wouui.De  invaluable  sous  as  we  near 
the  end  of  our  deliberations. 

With  warm  personal  regards. 
Sincerely, 

Dean  Uiwcrr,  Chairman* 
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I'.S.  Skxau;  1'ummimw:«x  rm;  JlWciaky,  SnuoMMiiiaox  I'ai i:n v>, 

TliAPhM  AHKS,  AM*  <  'Ul'Yftlfllt  J  S 

(rnrsuuut  to  See,  13,  S.  lies.  3'2f  IHM  Congress) 
Washington,  D.C.  20510 
January  itlt  11)72 

Hon.  Dban  IK'RCit, 

Chairman,  Federal  Communications  Vommission%  Wa*!ihi{jtou>  ll.t\ 

Dkar  Mr,  Cuaikmax:  I  have  your  loiter  of  January  iU  1!»72,  requestim:  my 
advice  on  the  off  vet  of  the  consensus  agreement  reached  by  the  principal  pa  Ho* 
involved  f»  the  cable  television  controversy  on  tlie  passage  of  legislatl-  for 
tfeueml  revision  of  the  copyright  law, 

I  concur  in  tins  judgment  sot  forth  In  your  letter  that  Implementation  f  the 
agreement  will  Markedly  facilitate  ixissa^e  of  such  legislation.  Ah  1  have  -fated 
in  several  reiK>rts  to  the  Senate  hi  recent  years  the  CATV  ipicsthm  is  the  oidy* 
s  gnftleniit  obstacle  to  linal  action  by  the  Congress  on  a  copvrlght  hill  I  urged 
the  parties  to  iieKotla.tr  In  good  faith  to  determine  if  they  could  reach  agreement 
ou  both  the  communications  and  copyright  aspects  of  the  CATV  question,  1  com- 
mend! he  parties  for  the  efforts  they  have  made,  ami  believe  that  ihe  agreement 
that  has  boon  reached  Is  la  the  public  interest  nod  rejects  a  reasonable  com- 
promise  of  the  positions  of  the  various  |>arues. 

The  Chief  Counsel  of  the  Subcommittee  on  Patents,  Trademarks  and  Copy- 
rights  in  a  letter  of  December  irK  1U71  has  unfilled  all  the  turtles  that  it  is  tho 
in  I  c»  Hon  of  tlie  Subcommittee  to  immediately  resume  active  consideration  of 
the  copyright  legislation  ujkju  the  implementation  of  the  Commission's  new  cable 
rules, 

t  hope  that  tlie  foregoing  Is  helpful  to  the  Commission  in  Its  disposition  of  this 
important  matter. 
With  kindest  regards,  1  am 
Sincerely, 

John  L.  McCuxt  AN,  Chairman* 

National  Cable  Tkievirion  Association*,  Inc., 

KobinzhH,  III..  I'rUrmuft  I),  J<#7.>. 

Mr.  Da vm  Horowitz, 

SCKKKS  CiKMS 

Sew  York  City,  AM*, 

DtfAK  Mr.  Horowitz:  As  you  know,  tho  FCC  issued  its  long-awaited  CATV 
Report  and  Order  on  February  ,'1  The  rules  adopted  in  that  document  are 
largely  based  on  the  compromise  agreement  of  No  vent  her  fl,  1071,  to  which 
NCTA.  XAU,  AM  ST  and  the  mi  hoc  copj  right  owners*  committee  were  signatories. 

XCTA  has  analyzed  the  new  rules,  and,  although  we  would  have  preferred 
to  have  tnanv  of  the  provisions  enacted  in  a  different  manner,  we  have  decided 
not  to  cause  further  delay  by  our  opposition. 

The  e<om>rnmi«o  nhjOn.d  oil  of  Oin  nirrn«^|na  norMoc  t"  support  impiOinvUttiitOu 

of  its  provisions.  The  FCC  has  now  acted,  and  the  new  n'des  are  scheduled  to 
take  effect  on  March  31.  I  trust  that  you  will  joint  with  us  in  opposing  any  recon- 
sideration of  the  TJeiHM-t  and  Order,  attempts  to  stay  the  effective  date,  or  appeals 
from  the  rules.  Mippoil  oi  tne  Comimssiuu  ai  tins  time  is  called  for  uy  the 
compromise. 
Host  persona!  regards, 
Sincerely, 

John  Cwin, 

Vicii  RK  iNorsTfUKs.  Inc., 
Voir  Yuri;,  AM\,  hU'hrmtry  IS,  t$12 

Mr.  John  CI  win*. 

Chairman  of  the  ffnard,  Xational  C*ihtr  TcU  vinion  ,\**urUtthuK  ftn\,  Rohfn*rtitt 
///. 

Mr.  ft  win  ;  Thank  yon  for  your  letter  of  February  11.  1071*. 
We  are  In  full  accord  with  ymir  statement  that  '  the  compromise  obliged  nH 
of  f he  aeroeiiirr  parties  tn  support  implementation  of  Its  provision**/*  r  trust  Hint 
wo  are  aNo  In  agreement  that  sm-h  implementation  pertains  not  mils  b>  the  rules 
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Issueit  by  Uu>  FIV  Iml  also  to  copyright  halation  and  that  these  two  aspects 
or  !inj>IiMiuntinKttH»i'i.nii.niintsrart'  htextrhablv  tlt-rl  together. 

In  riiis  connection,  1  u-iiiilit  like  to  stress  titc  need  for  immediate  nu^tftiir^ 

I  ho jio|.vri«},t  Hill  whirl,  would  retloet  the  provision*  of  the  Compromise  mu5 

*'  ,  i  ,.V..liVrlll'H.  wim!a  l'"4«l»«'»"'««l  .Mm».v  to  the  routes*.  In  mv  absence 
t.eruld  I'hiUips  telephoned  you  earlier  this  week  to  leanest  tint  XCTVs  law 
yers  he  mailt-  available  for  ttiis  purpose  tit  dales  earlier  Mian  |J>ey  have  stated 

ioy  roul.l  meet  In .view  of  their  other  MTA  cnnimt(liien(s,  I  stuceielv  hope 
Ihvsyi,tl  *'  !       l°  i,mi'K0  fnr  s,h,J  11  ,mvt*nK  wlrhln  the  hex*  several 

As  to  ttie  fee  schedule  under  the  compulsory  license,  the  members  of  vo«r 
ana  our  ne^otlatim:  committees  aj?nvd  ut  our  Inst  meelliiK  that  a  fee  schedule 
could  not  be  worked  our  between  the  Rifles,  If  was  pcntftilxed  riinr  lids  was 
Inevitable  as  ban:  ;is  NC  J'A  feels  Mi. if  any  ainveruonl  mnsf  provide  for  a  simile 
tee  (o  embrace  alt  types  of  program  material.  Obviously,  since  our  Committee 
represents  primers  and  distributors  of  (ilmcd  ami  taped  television  programs  we 
ce-uM  twd  negotiate  for  fees  payable  to  the  masle  performing  societies  'the 
networks  or  other  possible  claimants.  This  is  a  point  whleti  we  hud  made  n't  the 
outset  of  our  initiations,  and  l!  was  for  that  reason  that  wo  suggested  to  vonr 
<  ommitlee  at  mir  meeting  in  December  of  last  year  that  XiTA  should  eider  Into 
negotiations  with  these  fit  her  groups. 

In  any  event,  it  has  heen  unite  elear  to  both  pnrtbv  1hat  anv  further  efforts 
at  negotiation  of  fees  would  mo  only  he  fruitless,  hut  would  dolav  prompt  Intro* 
daeUoii  and  enaetmout  at  a  copyright  hill,  whieh  is  essential  to  implementation 
of  the  eouseusa<  agreement. 

Af  the  la<t  meeting  of  the  two  Industry  committees*,  the  NOT  A  represent  nllvcs 
staled  that  despite  this  inability  to  agree  upon  fees,  the  XCTA  would  m>uptt;e{es< 
support  inclusion  in  Hie  statute  of  a  fee  schedule  not  agreed  to  by  the  pirtles 
In  a  subsequent  rot i versa t Ion.  Alfred  Stent  confirmed  to  mo  that  this  was  Ne» 
official  tuition  of  the  \CTA.  adopted  at  a  hoard  meeting  of  the  Association,  la 
our  view,  this  violates  the  elause  of  the  Compromise  which  states  expressly  that 
,kfu Ink***  a  schedule  of  fees  coves-fug  the  e(anpn!:<ory  Heensea  or  MnuV other 
payment  jaeehanism  van  he  agreed  npoa  hetweea  the  copyright  owners  and  ttie 
CATV  owners  in  time  fur  im  luslon  in  the  new  copyright  stntulc,  the  legisla- 
tion wouhl  simply  provide  for  rompulsory  arbitration  failing  private  agreement  nu 
copyright  fees."  In  view  of  the  past  history  of  open  and  fair  dealing  between 
our  groups,  the  imliealed  failure  of  the  XCTA  to  support  the  ett*'d  provision  of 
the  Compromise  has  causvtl  «rave  onuvrn  amotijs  the  members  of  our  Committee, 

In  the  meanwhile.  1  have  received  oouMetlritf  reports  on  the  ofHelal  attitude 
taken  hy  the  XCTA  re^ardiiiK  its  support  for  tlie  above  provision  of  the  Cone 
promise.  I  believe,  therefore,  that  it  would  he  mosr  helpful  If  you  or  mid  advise 
tue  by  letter  of  the  XCTA*  uu<  quivoonl  position  tlr»t  It  snPlH>rts  oft  »f  the  urn- 
visions  of  the  Compromise  iueluditiK  that  dealing  with  arhitrathui,  Sueh  ussur- 
suee  w<iutd  he  most  helpful  in  brin^im:  ab.out  a  full  ami  s*>eedv  Ijupl^menla- 
t!o»  of  Ihr  rm«i>ri»n!A»   a         Jo  whUh  our  {nda  ;try  i.;  completely  committed. 

With  best  personal  re^avds. 
Sincerely  yours. 

l>AVtn  II.  Uoaowiiz. 
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nmrostu  i*;xt  or  cabik  telkvjsio.y  siuiMinco  uy  commito.g  or  iofv8i(inr 

OWNERS 

&K(\  III.  AimffnfJon  o?vf  jrcftisfic  rights:  Svomtnrp  tranmlMiom 

<u>  CERTAIN  Hi:CO.m\KY  TRANSMISSION  EXEMPTED.— The  second- 
ary transmission  of  a  primary  transmission  embodying  a  performance  ov  display 
of  a  work  Is  not  an  inf  riti>roiuou^  of  copyright  if : 

ill  llu*  stH'oiidiu.v  transmission  Is  nor  made  by  a  cable  .system,  awl  con*UM 
entirely  of  the  relaying  by  the  management  of  a  hotel,  apartment  bouse,  m- 
similar  establish  men  t,  of  slgtr.*  transmitted  by  a  broadcast  station  lifeline*!  by 
iho  Federal  Communications  Commission,  within  the  local  service  area  of  such 
station,  to  the  private  lodgings  of  guests  or  residents  of  Mich  establishment,  and 
no  direct  charge  is  made  to  sec  or  hear  the  secondary  transmission;  or 

rJi  ike  secondary  transmission  Is  made  solely  for  ilie  purpose  and  under  the 
conditions  specified  by  clause  (2)  of  section  110;  or 

(3>  the  secondary  transmission  is  made  by  a  common,  contract,  or  special 
currier  \\  ho  has  no  direct  or  indirect  control  over  the  content  or  selection  of  the 
primary  transmission  or  over  the  particular  recipients  of  the  secondary  transmis- 
sion, and  whose  activities  with  respect  to  the  secondary  transmission  consist  solely 
of  providing  wires,  cables,  or  other  communications  channels  for  the  use  of  others*; 
/Vor/'/rrf,  Thttt  the  provision*  of  this  clause  extend  only  to  the  activities  of  said 
carrier  with  respect  to  secondary  transmissions  and  do  not  exempt  from  liability 
the  activities  of  others  with  respect  to  their  own  primary  or  secondary  trans- 
mission ;  or  * 

{4)  the  secondary  transmission  is  not  made  hy  a  cable  system  ami  Is  made 
by  a  governmental  body,  or  other  non-profit  orguiiifttttcfj,  twi  bout  au,v  purpose  in 
direct  or  indirect  commercial  advantage,  and  without  charge  to  the  recipients 
of  the  secondary  transmission  oilier  than  assessments  necessary  to  defray  the 
actual  and  reasonable  costs  of  maintaining  and  operating  the  secondary  trans- 
mission service. 

tb)  SECONDARY  TRANSMISSION'  OF  PRIMARY  TRANSMlftSlUA 
CONTROLLKD  GROUl'.— Notwithstanding  the  provisions  of  subsections  (a) 
and  (e),  the  secondary  transmission  to  the  public  of  a  primary  transmission  em- 
bodying a  performance  or  display  of  a  work  is  actionable  ns  an  act  of  Infringe- 
ment under  section  501,  and  fully  subject  to  the  remedies  provided  by  sections 
502  through  500.  if  the  primary  transmission  is  not  made  for  reception  by  the 
public  at  large  but  is  controlled  and  limited  to  reception  by  particular  members 
of  the  public. 

(C)  SECONDARY  TRANSMISSIONS  BY  CARLE  SYSTEMS — 

(1)  Subject  to  the  provisions  of  clause  (2)  of  this  subsection  (e>,  secondary 
transmissions  to  the  public  by  a  cable  system  of  a  primary  transmission  made 
by  n  broadcast  station  licensed  by  the  Federal  Communications  Commission  and 
embodying  a  per  for  tun  net*  or  display  of  a  work  shall  be  subject  to  compulsory 
licensing  upon  compliance  with  the  requirements  of  subsection  (d)  in  the  follow- 
ing cases: 

(A)  Where  the  signals  comprising  the  primary  transmission  are  exclusively 
oural  nmt  thn  Q<y*nn<i^ry  trp.n^ml^s!":!  !^  »u*»oni  n  i»*n!rr  the  rules  and  regula- 
Hons  of  the  Federal  Communications  Commissior  :  or 

f  R)  Where  the  community  of  the  cable  system  is  in  who?o  or  In  part  within  the 
local  service  area  of  the  primary  transmitter  *,  or 

(C)  Where  the  signals  comprising  the  secondary  transmission  are  contem- 
plated by  and  consistent  with  section  70.5(aL  (f)%  (g),  (h),  <H,  and  (oi 
fhmtigb  i'n)  and  Subparts  D  and  F  of  the  rules  and  regulations  of  the  Federal 
Communications  Commission  ns  published  in  Volume  37,  Federal  Register,  page 
32r»t>  ct  icq,,  ^n  February  \2,  1072. 

(2)  notwithstanding  the  provisions  of  clause  (1)  of  this  subsection  (e),  the 
secondary  transmission  to  the  public  by  a  cable  system  of  a  primary  transmission 
made  by  a  broadcast  station  licensed  by  the  Federal  Communications  Commission 
and  embodying  a  performance  or  display  of  a  work  is  actionable  as  an  acr  of 
Infringement  under  section  50L  and  is  fully  subject  to  the  remedies  provided  by 
sections  fiO?  tb mugh  oflf;,  in  the  following  eases  : 

(X)  Where  the  signals  comprising  the  secondary  transmission,  whether  or 
not  authorized  by  the  Federal  Communications  Commission,  are  inconsistent 
with,  or  in  excess  of  those  contemplated  by,  the  rules  nnd  regulations  of  the 
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Federnt  Communlcatl'iis  Commission  referred  to  In  subclause  (C)  of  clause  d> 
of  this  subsection  <c) ;  or 

i H)  Whore  tin*  community  of  the  cable  system  is  in  whole  or  la  part  within  the 
low  I  service  area  o£  one  or  more  television  broadcasting  stations  licensed  by 
the  Federal  Communications  Commission  and— 

<l)  the  content  of  the  ^articular  transmission  program  consists  primarily  of 
tin  organized  professional  team  sporting  event  occurring  simultaneously  with  the 
initial  fixation  and  primary  transmission  of  the  program  \  and 

UU  the  secondary  transmission  Is  made  for  rereption  wholly  my  partly  out- 
wide  the  local  service  nrea  of  the  primary  transmitter :  ami 

(  Hi)  the  secondary  transmission  is  made  for  reception  wholly  or  pa  illy  within 
the  local  service  urea  tt  one  or  move  television  btoadtUstlng  s1atlonVllccn<ed 
by  the  Federal  Communications  Commission,  notte  of  which  has  received  au- 
thorization to  transmit  said  program  within  v::ch  area. 

Ui)  C<>MPUI,Sl>HY  UCKNSK  KOU  SKCONDAUY  T  UANSMI5&1DNS  j;Y 
CA1U/K  SYSTKMS.— 

(U  For  any  secondary  transmission  to  be  subject  to  compulsory  licensing 
under  sulvsectlou  ie),  the  cable  system  shall  at  least  one  month  before  the  date  .if 
secondary  transmission  or  within  ItO  days  alter  the  enactment  of  this  Aiit. 
whichever  date  is  later,  record  In  the  Copyright  Office,  a  notice  including  a  state- 
ment of  the  Identity  and  address  of  the  person  who  owns  or  operates  the  sec- 
ondary transmission  service  or  lias  power  lo  exercise*  primary  control  over  it 
together  with  the  name  and  location  of  the  primary  transmitter,  or  primary 
Irunsmlfters,  and  thereafter  from  time  to  time,  such  further  information  as  h»« 
Register  of  Copyrights  shall  prescribe  by  regulation  to  carry  out  (he  purposes  of 
this  douse  (IK 

(2)  A  cable  system  whoso  secondary  transmissions  have  been  subject  to  com- 
pulsory licensing  under  subsection  (e)  shall  during  the  months  of  January, 
April,  and  July  and  October,  dej>oslt  with  the  Register  of  Copyrights,  in  accord- 
ance with  requirements  that  the  Register  shall  proscribe  by  regulation  and 
furnish  such  further  Information  as  the  Register  of  Copyrights  may  require  to 
carry  out  the  purposes  of  this  clause  C2) — 

(A)  A  statement  of  account,  coveting  the  three  months  next  preceding,  specify- 
ing the  number  of  channels  on  which  the  cable  system  made  secondary  trans- 
missions to  tts  subscribers,  the  names.  And  locations  of  all  primary  transmitters 
whose  transmissions  were  further  transmitted  by  the  cable  system  and  the 
gross  amounts  Irrespective  of  source  received  by  the  cable  system. 

(R)  A  total  royalty  fee  for  the  period  based  upon  a  schedule  or  schedules 
to  bo  determined  as  follows : 

(h  Within  sixty  days  after  the  enactment  of  this  Act,  the  Register  of  Copy- 
rights shall  constitute  a  panel  of  the  Copyright  Royalty  Tribunal  In  accordance 
with  Section  S03  for  the  purpose  of  fixing  a  schedule  or  schedules  of  just  and 
reasonable  compulsory  license  fees. 

(11)  The  schedule  or  schedules  of  compulsory  license  fees  shall  be  determined 
by  the  Tribunal  in  a  like  manner  as  If  the  Tribunal  were  convened  to  make  a 
determination  concerning  nn  adjustment  of  copyright  royalty  rates,  provhlrd, 
however,  that  Sections  S00  and  807  shall  not  apply  and  that  the  determination 
of  the  Tribunal  shall  be  effective  at  the  end  of  the  twelfth  month  after  the  en- 
actment of  this  Act  or  on  the  date  the  Tribunal  renders  it.?  decision,  whlelitMcr 
occurs  sooner. 

(HI)  The  Tribunal,  immediately  upon  making  a  determination,  shall  transmit 
Its  decision,  together  with  the  reasons  therefor,  to  the  Register  of  Copyrights 
who  shall  give  notice  of  such  decision  by  publication  in  the  Federal  Register 
within  fifteen  days  from  receipt  Hierenf  Thereafter  tho  determination  of  the 
Tribunal  may  be  subject  to  the  judicial  review  in  a  like  manner  as  provided  in 
♦secnon  Mr.*  nut  no  other  official  or  court  of  the  United  States  shall  have  power 
or  jurisdiction  to  otherwise  review  the  Tribunal's  determination, 

fiv>  Notwithstanding  anv  of  the  provision*  of  the  antitrust  laws  fas  desig- 
nated In  §  1  of  the  Act  of  October  15, 1014,  p.  323,  38  Stat.  730,  Tit.  15  U.S.C.  §  32 ; 
and  any  amendment  of  any  such  laws)  owners  of  copyrights  In  different  works 
and  owners  of  cable  systems  may  among  themselves  or  jointly  with  each  other 
agree  on,  or  submit  to  the  Copyright  Tribunal  for  Its  consideration,  one  or  more 
proposed  schedules  of  compulsory  license  royalty  fees,  and  proposed  categories 
of  secondary  transmissions  and  cable  systems  for  inclusion  in  any  of  the  sched- 
ules to  be  established  or  adjusted  by  the  Tribunal  pursuant  to  this  subsection 
and  Section  802. 
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tO  The  preceding  subclause  (It)  of  clause  {'1)  of  this  subsection  (cU.  shall 
hot  apply  to  cable  system*  that  before  ,Mu r<*h  31,  IU72.  were  operating  lit  accord- 
ance with  tin*  rules  and  regulations  of  the  federal  Communications  Commission, 
served  loss  than  tf,oOO  subscribers,  anil  were  nut.  directly  or  Indirectly,  by  stock 
ownership  or  otherwise,  under  common  ownership  or  control  with  any  other  en  We 
systems  serving  in  the  aggregate  more  fhan  3."i00  subscribers,  prorfrfed  that  this 
exemption  shall  continue  to  apply  as  long  as  the  cable  system  continues  to  serve 
tint  more  than  H/»00  subscribers  anil  is  not  directly  or  indirectly,  by  stock  owner- 
ship  or  otherwise,  under  common  nwtiershfp  or  control  with  any  other  cable 
systems  serving  hi  the  nggergntp  more  ihan  3,300  subscribers,  and  provided  fur- 
ther, that  siioh  cable  system  flies  annually  ai  the  Copyright  Office  In  accordance 
with  requirements  that  the  Krister  of  Copyrights  shall  presorlhe  hy  regulutfim, 
a  statement  setting  forth  the  name*  ami  addresses  of  other  cable  systems  directly 
v»  im.i;^^»ii.  i„  ontit fn\  r»r  <uu<nw,Uu\  i,v  mi*  muter  common  control  with  the  cable 
system  tiling  the  staleou-isi.  the  number  of  subscribers  served  by  each  of  such 
other  cable  systems;  and  the  names  mid  addresses  of  any  person  or  persons  who 
directly  or  indirectly  own  or  control  the  cable  system  filing  ttie  statement  and  di- 
rectly or  indirectly  own  or  control  any  other  cable  system  or  systems,  and  the 
names  and  addresses  of  the  cable  systems  so  owned  or  controlled.  For  the  pur- 
poses of  this  subclause  (C)  of  clause  CM  of  subsection  (d>,  "subscriber*'  shall 
mean  a  household  or  business  establishment,  or.  if  a  hotel*  apartment  house  or 
similar  establishment,  It  shall  mean  a  lodging  or  dwelling  unit  within  such  es- 
lnhlishmcnt  containing  a  television  receiving  set. 

(3)  The  royalty  fees  deposited  under  clause  (2)  shall  be  subject  to  the  follow- 
ing procedures ; 

(A)  I  hi  ring  tiie  month  of  July  In  each  year,  every  person  claiming  to  be  en- 
titled lo  compulsory  license  fees  for  secondary  transmissions  made  during  the 
preceding  twelve-month  period  shall  tile  a  claim  with  the  Register  of  Copyrights. 
In  accordance  with  reuuiremonts  that  the  Register  shall  prescrll*  by  regulation. 
Notwithstanding  any  provisions  of  the  antitrust  laws  (as  designated  In  $  I  of 
the  act  of  October  15.  11)14.  38  star.  730,  Tit.  15  *  12.  and  any  amendments 

of  any  such  laws),  for  purpose*  of  this  clause  nay  claimants  may  agree  among 
themselves  us  to  the  proportionate  division  of  compulsory  licensing  fees  among 
them,  may  lump  their  c)aUnn  together  and  file  them  Jointly  or  as  a  .single  claim, 
or  tunny  designate  a  common  agent  to  receive  payment  on  their  behalf. 

( H)  After  the  first  day  of  August  of  each  year,  the  Register  of  Copyright*  shall 
determine  whether  there  exists  a  controversy  concerning  the  statement  of  account 
or  the  distribution  of  royalty  fees  decked  under  clause  (2).  It  he  determines 
that  no  such  controversy  exists,  he  shall,  after  deducting  his  reasonable  admin- 
istrative costs  under  this  section,  distribute  such  fees  to  the  copyright  owners 
entitled,  or  to  their  designated  agents.  If  he  finds  the  existence  of*a  controversy 
he  shall  certify  to  that  fact  and  proceed  to  constitute  a  panel  of  the  Copyright 
Royalty  Tribunal  in  accordance  with  section  803,  In  such  cases  the  reasonable 
administrative  costs  of  the  Register  under  this  section  shall  he  deducted  prior 
to  distribution  of  the  royalty  fee  by  the  tribunal* 

(C>  During  the  pendency  of  any  proceeding  under  this  subsection,  the  Register 
of  Copyrights  or  the  Copyright  Royalty  Tribunal  shall  withhold  from  distribu- 
tion ait  amount  sufficient  to  satisfy  all  claims  with  respect  to  which  a  contro- 
versy ovut*  hut  whnii  have  discretion  to  proceed  to  uhmibute  any  amounts  that 
are  not  In  controversy, 

'  (e)  Kclaiion  to  other  1aic$  and  regulation*.— Nothing  in  this  section  shall 
lie  construed  as  limiting  or  preempting  the  authority  of  the  Federal  Com- 
munications Commission  to  regulate  the  operations  of  broadcast  stations  or 
cable  systems  pursuant  to  any  other  Act  of  Congress;  Provided  that,  the  Federal 
Communications  Commission  shall  not  limit  the  area,  duration  or  other  scope  of 
the  exclusivity  a  television  broadcast  station  may  acquire  respecting  secondary 
transmissions  by  cable  systems  that  are  nor  subject  to  the  compulsory  license 
provided  for  in  subsection  (o>  of  this  Section  111  beyond  any  limits  that  may  be 
applicable  to  the  area,  duration  or  other  scojie  of  the  exclusivity  a  television 
broadcast  station  mav  nconire  respecting  other  television  broadcast  stations. 

(f)  Dcflnition9<~—\s  used  in  this  section,  the  following  terms  and  their 
variant  forms  mean  the  following: 

(t)  A  "primary  transmission"  is  a  transmission  made  to  the  public  by  the 
transmitting  facility  whose  signals  are  being  received  and  further  transmitted 
by  the  secondary  transmission  service,  regardless  of  where  or  when  the  per- 
formance or  display  was  first  transmitted. 

(2)  A  "secondary  transmission"  is  the  further  transmitting  of  a  primary  trans- 
mission simultaneously  with  the  primary  transmission  without  change  in  pn> 
q    am  or  other  message  content. 
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(3)  A  "cable  system1'  Is  a  facility  that  la  whole  or  In  part  receives  signals 
transmitted  by  one  or  more  television  broadcast  stations  licensed  by  the  Federal 
Communications  Commission  and  makes  secondary  transmissions  of  such  signals 
by  wires,  cables,  or  other  communications  channels  to  subscribing  members 
of  the  public  who  pay  for  such  service.  For  purposes  of  determining  the  royalty 
fee  under  Subsection  (d)  (2){H),  two  or  more  cable  systems  In  contiguous  com- 
munities (Including  different  political  divisions  or  subdivisions)  under  common 
ownership  or  control  or  operating  from  one  headend  shall  be  considered  as  one 
system, 

(4)  The  4,local  service  area  of  a  primary  transmitter"  as  used  in  this  section 
comprises  the  area  in  which  a  television  broadcast  station  Is  entitled  to  Insist 
upon  its  signal  being  retransmitted  by  a  cable  system  pursuant  to  the  rules 
and  regulations  of  the  Federal  Communications  Commission  as  published  In 
Volume  37,  Federal  Register*  page  3252,  et  scq>,  on  February  12  1072,  or  such 
similar  rules  as  the  Federal  Communications  Commission  may  from  time  to  time 
lawfully  adopt  in  the  future  in  light  of  changed  circumstances, 

(5)  The  terms  "full  network  station,"  "partial  network  station."  "independ- 
ent commercial  station,"  and  "non-commercial  educational  station"  as  used  In 
subpart  D  of  the  rules  and  regulations  of  the  Federal  Communications  Commis- 
sion as  published  in  Volume  37,  Federal  Register,  page  3252,  et  acq.,  on  Febru- 
ary 12,  1072*  shall  be  defined  in  accordance  with  the  rules  and  regulations  of  the 
Commission  of  the  same  date  with  such  additional  elaboration  as  the  Commis- 
sion may  from  time  to  time  provide  consistent  with  the  Intent  of  this  Act. 

(g)  This  section  shall  be  effective  upon  the  enactment  of  this  Act. 
[Add  the  following  to  section  501  ] 

(c)  For  any  secondary  transmission  by  a  cable  system  that  embodies  a  per- 
formance or  a  display  of  a  work  which  Is  actionable  «s  «n  act  of  infringement 
under  subsection  (c)  of  section  111,  a  television  broadcast  station  holding  a 
copyright  or  other  license  to  transmit  or  perform  the  same  version  of  that  work 
oil  A  ilt  for  purposes  of  subjection  (b)  of  this  section  501  be  treated  as  a  legal  or 
beneficial  owner  if  such  secondary  transmission  occurs  within  the  local  service 
area  of  that  television  broadcast  station. 

Amend  Section  801(b)  by  deleting  the  words  "continue  to  be  reasonable"  and 
by  substituting  the  words  "are  just  and  reasonable." 

The  Profitability  of  Cable  Television*  Systems  and  Effects  of  Copyright 

(Robert  W.  Crandall,  Associate  Professor,  M.I.T.  and  Lionel  L.  Fray,  Senior 
Executive  Consultant,  T.B.S.) 

Fee  Payments 

SUMMARY 

Following  the  implementation  of  new  FCC  regulatory  policy  for  cable  television 
In  early  1972,  representatives  of  the  cable  television  and  program  production  In- 
dustries have  been  attempting  to  determine  a  mutually  acceptable  schedule  of 
fee  payments  by  the  cable  Industry  for  the  commercial  use  of  copyrighted  pro- 
gramming. Agreement  on  a  schedule  would  facilitate  the  passage  of  legislation 
and  permit  the  cable  television  industry  more  rapidly  to  fulfill  Its  potential  for 
serving  the  public,  an  objective  supported  by  the  FCC,  OTP,  and  probably  a 
majority  of  the  Congress  and  the  public — as  well  as  by  the  copyright  owners. 

Unfortunately,  agreement  has  not  been  possible  chiefly  because  the  representa- 
tives of  the  rnl>1o  television  Industry  argue  that  many  cable  systems  are  not  suffi- 
ciently profitable  to  cover  their  capital  costs,  and  that  copyright  fee  payments  in 
any  significant  amounts  would  reduce  cable  system  profits  to  a  level  so  low  that 
the  industry  would  be  unable  to  attract  new  capital  to  permit  future  growth.  The 
major  evidence  advanced  to  support  their  views  Is  an  economic  study  undertaken 
for  the  industry  by  Mitchell.1 

We  have  independently  attempted  to  assess  the  profitability  of  cable  television 
systems,  and  the  likely  effects  of  copyright  fees  upon  their  ability  to  attract  suffi- 
cient amounts  of  capital  to  sustain  future  growth.  The  analysis  Incorporates  not 
only  much  of  Mitchell's  evidence,  but  also  additional  data  developed  subsequent 
to  the  publication  of  his  paper. 


*BrldKer  M.  Mitchell  In  association  with  Robert  H.  Smiley,  Cable  Television  Under  the 
1972  FCC  Rules  and  the  Impact  of  AKeroattve  Copyright  Fee  Proposals,  An  Bconomtc 
Analyst*,  Sept.  30,  1972. 
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Our  results  demonstrate  that  l<ir<jc  and  intermediate  size  cable  systems  in  the 
top  100  markets  could  expect  to  cum  high  rated  of  return  even  after  payment 
of  copyright  fee s.  These  e  unci  unions  differ  sharply  with  the  Mitchell  study  which 
concluded  that  no  system  in  the  top  100  markets  could  realize  a  rate  of  return  In 
excess  of  Its  cost  of  capita!,  even  with  no  copyright  fee  payments. 

An  alternative  interpretation  of  our  results' Is, to  specify  the  extent  to  which 
prospective  cattle  profits  exceed  a  rate  of  return  sutJlelent  to  attract  new  capital. 
If  we  posit  this  rate  of  return  to  he  lo  percent,  our  results  show  that  the  excess 
return  available  for  typical  systems,  expressed  ns  n  percentage  of  revenues,  Is  as 
follows : 

Percentage  of  revenues  available  after  allowance  for  15  percent  return 
on  total  capital 

Percent 

Top  50  markets       20 

Market  M-tOO      17 

Market  lot  plus.    13 

Thus,  these  systems  could  afford  to  pay  more  than  13  percent  of  their  revenues 
for  copyright  fees,  and  still  earn  sufficient  profits  to  attract  the  capital  required 
to  sustain  their  grow  1 1:.  The  above  results  reflect  certain  reasonable  assumptions 
regarding  the  growth  rate  of  revenues,  system  location,  size,  and  so  fo*tb.  As 
Section  R  of  the  rei>ort  shows,  somewhat  higher  and  lower  values  may  be  obtained 
via  other  sets  of  assumptions,  but  the  general  conclusions  remain  the  same — the 
systems  are  on  the  whole  far  from  unprofitable, 

Our  conclusions  are  different  from  Mitchell's  for  two  major  reasons.  First, 
we  employ  cable  owners'  predictions  of  future  penetration  which  are  substan- 
tially higher  than  those  used  by  Mitchell.  And  second,  our  estimates  of  revenues 
per  subscriber  are  higher,  reflecting  current  reality  and  anticipations  revealed 
by  cable,  owners  In  their  sales  of  current  systems. 

In  short,  our  assumptions,  which  are  based  upon  rather  solid  evidence  from 
the  Industry*  itself,  lead  us  to  more  cheering  conclusions  regarding  the  industry's 
future.  Our  calculations  suggest  that  cable  owners  should  prosper  and  that  their 
profits  should  be  sufficiently  above  the  level  required  by  investors  that  they  should 
not  And  copyright  fees  an  Impediment  to  future  growth.  Moreover,  these  results 
are  consistent  with  a  very  significant  alternative  source  of  data—the  valuations 
of  cable  television  systems  sold  in  recent  years,  and  the  expected  profitability 
they  reveal. 

Robert  W.  Crandall 

Robert  W.  Crandall  is  currently  Associate  Professor  of  Economics  at  the  Mas- 
sachusetts Institute  of  Technology  where  tie  has  taught  since  I960.  Ills  principal 
research  interests  are  in  the  fields  of  Industrial  organization,  antitrust  policy,  and 
public  regulation,  and  he  has  published  a  number  of  articles  on  the  economics  of 
television  broadcasting,  vertical  integration  In  the  United  States  automobile  in- 
dustry, and  the  effects  of  subsidies  upon  low-skill  labor  demand. 

While  teaching  at  M.I.T.,  Professor  Crandall  has  served  as  a  consultant  to  the 
Antitrust  Division  of  the  United  States  Department  of  Justice,  the  Federal  Trade 
Commission,  the  Urban  Institute,  and  several  private  concerns.  Prior  to  joining 
the  faculty  at  M.I.T.,  he  was  a  Johnson  Research  Fellow  at  the  Brookings  Institu- 
tion where  he  pursued  research  on  his  doctoral  dissertation.  He  received  an  A.B. 
degree  from  tbo  University  of  Cincinnati  In  1902,  an  M.A.  In  economics  from 
Northwestern  University  In  1905,  and  a  Ph.D.  in  economics  from  No rth western 
University  in  1968. 

Lionel  L.  Fray 

Mr.  Fray  is  a  Senior  Executive  Consultant  at  Temple,  Barker  &  Sloane,  Inc., 
a  management  and  economic  counseling  firm,  where  he  is  active  in  business  and 
financial  planning,  with  emphasis  In  the  communications  industry.  Prior  to-Join- 
ing TBS,  Mr.  Fray  was  Vice  President  of  Hnrhrldge  House  where  he  headed  a 
group  of  consultant.'*  concerned  ;vith  business  planning  and  financial  analysis. 

Mr.  Fray's  experience  In  the  cable  television  field  began  in  1906  when  he  under- 
took an  assignment  for  CBS.  Since  then,  he  has  directed  a  planning  study  for  the 
Cable  Television  Bureau  of  the  FCC;  prepared  evaluations  of  proposed  busi- 
ness plans  for  a  number  of  eable  system  operators,  including  Time,  Inc.;  and 
directed  economic  studies  of  the  cable  industry  for  a  group  of  major  film  produc- 
tion companies. 

Mr,  Fray  received  S.B.  and  S.M.  degrees  in  electrical  engineering  from  the 
Massachusetts  Institute  of  Technology,  and  the  M.B.A.  degree  from  the  Harvard 
Graduate  School  of  Business  Administration. 


317 


April  25, WU 


The  Profitability  of 
Cable  Television  Systems 
and  Effects  of 
Copyright  Fee  Payments 


Robert  W  Crandall 


Associate  Professor 
MIT. 


Lionel  L.  Fray 


Senior  txecutHe  Consultant 
TBS 


318 


CONTENTS 


A.      Introduction  and  Summary  Conclusions 

H.      Key  Variables  in  Calculating  Cable  System  Profitability 

1.  Measurement  of  Profitability 

2.  Revenues 

3.  Operating  Costs 
4*  Capital  Costs 

5.  Summary 

C.  Selection  of  Appropriate  Values  for  the  Variables 

1.  Calculation  of  Internal  Kates  of  Return 

2.  Revenues 

a.  Subscription  Revenues 

b,  Ancillary  Revenues 

3.  Subscriber  Penetration 

4.  Operating  Costs 

5.  Capital  Costs 

a.  Underground  Construction 

b.  Timing  of  Capital  Expenditures 

D.  The  Rate  of  Growth  of  Profits  Expected  by  Cable  Owners 

E.  Results  of  Calculations 
Fi  Conclusions 


Appendix        Detailed  Calculations  of  Rates  of  Return 


9 

ERIC 


319 


A.    INTRODUCTION  ANU  SUMMARY  CONCLUSIONS 

During  the  past  year,  following  the  implementation  of  new 
regulatory  policy  via  the  Federal  Communications  Commission's  Cable 
Television  Rules.  *  representatives  of  the  c^ble  television  industry  and 
copyright  owners  have  been  attempting  to  negotiate  a  schedule  of  copy- 
right fee  payments.    Agreement  would  facilitate  passage  of  copyright 

legislation  and  nerase  an  uncertainty  that  now  impairs  cable's  ability 

,2 

tr  attract  the  capital  investment  needed  for  substantial  growth.  The 
passage  of  such  legislation  would  further  help  meet  the  FCC's  regulatory 
objectives   "to  get  cable  moving, .  . ' 

To  assist  in  the**      gotiations.  the  National  Cable  Television 

4 

Association  (NCTA)  commissioned  a  study  by  Bridger  Mitchell    of  the 
effects  of  the  new  regulatory  policy  aivi  various  proposals  which  have 
been  made  for  a  copyright  fee  schedule.    The  study  concluded  that  "the 
outlook  for  early  development  of  cable  television  service  in  the  major 
cities  is  at  best  mixed"   because  of  poor  prospective  profitability  and 
that  "to  require  more  than  quite  limited  copyright  payments  will  signifi- 
cantly  retardor  halt  CATV  expansion  in  urban  markets.  "     The  report 
includes  results  of  calculations  »uich  suggest  that  only  the  very  largest 
systems*  located  at  the  edge  of  the  top  100  television  markets,  or  outside 
these  markets  altogether,  could  possibly  pay  as  much  as  5  percent  of 
their  gross  revenues  for  copyright  fees.    This  report  is  in  many  respects 

*Fr<lcral  Communications  Commisiion,-*Cable  Television  Service;  Cable  Televieion  Relay  Service, 
Federal  Register,  Vol.  37,  No.  30,  Feb.  12,  J 972. 

2rbid..  p.  3260.  paragraph  65, 

3lbtd..  p.  3259.  paragraph  58. 

^Bridger  M,  Mitchell  In  association  with  Robert  H.  Smiley,  Cable  Television  Under  the  1972  FCC 
Rules  and  the  Impact  of  Alternative  Copyright  Fee  Proposals]  An  Economic  Amlyels,  Sept.  30,  1 9 72 . 

*tbtd,,  p.  43. 

6tbid.,  p.  43. 


0 

ERIC 


320 


an  "update"  of  a  previous  work    which  came  to  similarly  gloomy  conclu- 

Q 

sions  in  1970  and  with  which  we  took  issue. 

The  conclusions  of  Mitc  hell's  .study,  if  valid,  would  seriously 
affect  the  negotiations  and  the  prospective  legislation  because  they  imply 
that  cable  television  system  operators  would  be  unable  to  pay  copyright 
fees  in  any  significant  amounts.    Indeed,  they  suggest  that  "getting 
cable  moving"  is  a  ho! lev;  phrase  because  systems  in  the  center  of  the 
top  100  markets,  which  represent  the  bulk  of  cable  television's  future 
potential  for  development,  can  develop  rates  of  return  of  only  2,4  per- 
cent to  10,4  percent- -rates  which  are  below'their  estimated  cost  of 
capit&l-'even  in  absence  of  a^  copyright  payments. 

Fortunately,  cable  owners  are  not  faced  with  such  bearish 
prospects,   Mitchell's  projections  are  faulty  for  two  reasons. 

1.  They  project  revenues  per  subscriber  of  $64,60  per  year 
ad  infinitum  despite  many  indications  that  revenues  will 
increase  over  time:  and 

2.  They  assume  a  very  low  rate  of  penetration  in  the  largest 
markets  on  the  basis  of  one  academic  study,  despite  the 
expectations  of  major  cable  system  operators,  as  reported 
by  the  XCTA,  which  projected  subscription  rates  nearly 
twice  as  high* 

While  Mitchell  allows  for  wage  inflation  in  his  cost  formula- 
tion, he  fails  to  allow  revenues  per  subscriber  to  rise  over  the  life  of  the 
franchise,    lie  projects  a  yield  of  $64.  60  per  subscriber  per  year  forever 
despite  the  potential  which  new  services,  pay  channels,  and  subscriber 
fee  increases  promise  in  the  very  near  future.    We  shall  show  below  that 
cable  owners  are  currently  anticipating  an  effective  rate  of  growth  in 
revenues  per  subscriber  of  approximately  4  percent  per  annum, 

'WilUam  S,  C'omanof  arid  Bridger  NT.  Mitchell.  The  Economic  Consequences  of  the  Propoied  FCC 
Regulations  On  the  CATV  tn<lu«try>  Dec.  7»  1070, 

aMonM  L,  Pray  and  John  D,  Well*,  Comments  on  the  National  Cable  Television  ASBoctatton'a 

tn dependent  Kcqrotnlc  Study »  Feb.  8,  1 9 7 J . 
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In  addition,  Mitchell  uses  the  most  pessimistic  extant  statis- 
tical study  to  project  subscriber  demand  in  the  top  100  markets.  This 
study  predicts  that  only  22  to  4  5  percent  of  homes  passed  in  these 
largest  markets  will  eventually  subscribe.  The  NCTA's  own  projec- 
tions, obtained  from  a  survey  of  its  members,  place  mature  penetration 

9 

at  65  percent  of  homes  passed,  a  statistic  which  we  accept  as  the  best 
informed  estimate  of  cable  potential  in  these  markets* 

In  the  analysis  described  below,  we  have  reestimated  the 
prospective  profitability  of  cable  television,  and  wc  reach  much  more 
optimistic  conclusions.    While  we  utilize  Mitchell's  cost  parameters 
throughout  with  only  minor  modifications,  we  are  confident  that  these 
estimates  are  accurate  only  for  systems  of  approximately  10,  000  sub- 
scribers at  maturity.    Kor  smaller  systems,  Mitchell's  cost  estimates 
are  too  high  and  for  larger  systems  they  are  too  low.    Minor  modifi- 
cations have  been  made  in  the  extent  of  underground  construction  man- 
dated by  local  communities  and  in  the  temporal  natfprn  of  invpslmpnt. 
OthurA isc,  our  only  adjustments  in  the  basic  assumptions  employed 
by  Mitchell  involve  projections  of  mature  subscriber  levels  in  the  top 
100  markets  and  the  i  alt*  of  growth  of  revenues  per  subscriber*  When 
the  cable  industry's  own  projections  of  these  magnitudes  is  substituted  for 
Mitchell's  unrealistically  low  estimates,  profitability  is  increased  sub- 
stantially,   The  difference  between  our  estimates,  based  upon  a  con- 
servative 2  percent  growth  in  revenues  per  subscriber,  and  Mitchell's 
are  presented  in  Table  A-l. 

'Don  Andersson,  The  CATV  Industry  -  Current  Subscriber  Penetration,  Projected  Subscriber  Growth, 
Captuhzotion.  by  5  Vgar  Periods  1972-1092.  With  Special  Emphasis  on  Existing  and  Potential  Oblc 
Systems  Vuthin  35-Mile  Zones  on  the  Top*  100  Television  Markets, 
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Table  A-l 

The  rrofilflbilav  of  Cable  Television  Svst*m»« 

Reused  Estimates  for  a  Typical  IQ,QQQ  Subscriber  Svstem 

f     Rat*  of  Return  on  Investment  Before  Taxes 
Without  Copyright  Pees: 

Market                          Revised  Estimate 

Mitchell's  Estimate 

Top  50  ■  Middle  83.4% 

4,o  -  e.  \% 

Top  SO  -  Edge  Jl,2?« 

6.4  -  i.n 

51-100  ■  Mjddle  21,3* 

i% 

51-100  -  Edge  19,8*, 

5,5-8.  If, 

10 1*     -  Middle  21.5?. 

n.  or. 

101*     •  Edge                        18, 6*» 

Not  Given 

Note:  Revised  estimate  based  up  ■in  assumption  of  64,£'*»  subjcriber 
penetration  in  Top  So  markers,  65.3%  subscriber  penetration 
4 n  «>i  ^her  mrVetu                                <*  revenues  per  sub- 
scriber. 

Suice  it  Is  widely  believed  that  investors  must  realize  a 
15  percent  rate  of  return  on  total  investment  before  taxes,  our  esti- 
mates place  the  prospective  returns  considerably  above  the  profits 
required  to  reward  investors  adequately  for  the  risk  they  incur.  The 
magnitude  of  these  "excess  returns"  available  for  copyright  fees  or 
other  purposes  may  be  deduced  from  Table  A -2  which  measures  the 
ratio  of  these  excess  returns  to  annual  revenues. 
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i   a. 

Ttbie  A-2 


The  Percentage  ot  Revenues  Available  For  Cop>r Ight  Fees 
orOtner  Purposes  After  Allowance  for  a  )S  Percent  Rate  of  Return 


P:Pjyj.rc**g*  of  Re^enuet  flepreien'ed  by  Kxcejg  Returns 


Top  SO  -  Middle  35,  j*, 

Top  JO  -  Edge  20.  4*% 

SI- 100  ■  Middle  2Q,  6% 

51-100-  Edge  16.9% 

101  +     -  Middle  21.3% 

101*     -  Edge  IJ(4^ 


That  cable  television  is  not  courting  bankruptcy  is  obvious 
from  a  perusal  of  these  estimates  for  a  typical  10.  000  subscriber 
system.   The  empirical  details  and  analytical  techniques  which  compel 
such  a  conclusion  are  contained  in  the  five  principal  sections  of  this 
paper  which  follow  and  in  a  comprehensive  statistical  appendix, 

Section  B  details  the  important  parameters  involved  in  cal- 
culating the  rate  of  return  on  cable-system  investment.   Section  C 
reviews  the  NCTA  report's  crucial  assumptions,  suggesting  more 
reasonable  alternatives  in  several  instances.    Section  D  reviews  the 
terms  obtained  by  system  owners  in  recent  mergers,  deriving  from 
these  price  estimates  imputed  eApe^itJ  fuluie  gruwlli  of  revenues  and 
profits.   Section  E  contains  the  results  of  our  calculations,  including  an 
examination  of  the  effects  of  alternative  copyright  fee  schedules. 
Finally,  Section  F  Is  a  full  statement  of  our  conclusions.   The  Appendix 
of  the  report,  a  separate  volume,  contains  the  voluminous  computer 
printouts  which  define  the  detailed  calculations  of  the  results  obtained. 
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B.  KKY  VA1UABLKS  IN  CALCULATING  CABLE  SYSTEM  PROFITABILITY 

This  section  describes  the  calculations  performed  in  deter- 
mining cable  system  profitability  and  introduces  the  most  important 
variables  that  affect  these  calculations. 

1.       Measurement  of  Profitability 

Critical  to  Mitchell's  study  and  our  calculations  is  the 
internal  rate  of  ret  urn- -a  fundamental  measure  of  the  profitability  of 
capital  investments.    The  internal  rate  of  return  on  any  investment 
project  is  that  discount  rate  which  equates  total  future  discounted  rev- 
enues to  total  discounted  future  costs.   Since  the  discounted  value  of 
any  revenue  or  expense  item  is  directly  proportional  to  its  absolute 
magnitude  and  inversely  proportional  to  its  temporal  distance  from  the 
present,  both  the  timing  and  the  magnitude  of  revenue  or  expenditure 
items  play  a  critical  role  in  the  final  calculations.   This  is  not  an  idle 
point,  as  we  shall  see,  for  Mitchell  has  made  some  very  Important 
implicit  assumptions  about  the  timing  of  both  revenues  and  costs. 

The  precise  method  for  calculating  the  value  of  the  rate  of 
return  is  easily  described*   If  we  call  p  It)  the  average  revenue  per 
subscriber  at  time  t  and  S  (t)  the  average  number  of  subscribers  at  time 
t,  the  present  value  of  all  future  revenues  is: 

(B.  1)  PV„  -  £^    P<t)  ;  Sit) 

R     ^  (nr.'"1 

to 

Defining  operating  costs  in  each  period  as  OC(t)  and  capital  outlays  as 
K(t)*  we  may  express  the  present  value  of  all  future  outlays  as; 
(B.2)  PV„  =  V1  O^t)  t  K(t) 

c  ^  (1+r)t-l 
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Combining  these  two  formulas  gives  us  the  equation  to  be  solved  for  r 
once  all  revenue  and  cost  data  are  entered: 

<B<3)  ^  p(t)  *  Sit)  -  OCU)  -  K(Q  0 

^  (It)"1 
t  =  l 

2*  Kcvcnaes 

As  the  formula  for  calculating  the  internal  rate  of  return 
Implies,  revenues  per  subscriber,  p(t),  must  be  computed  for  all  future 
time  periods.    These  revenues  are  obtained  from  subscribers'  monthly 
fees,  the  charge  for  second  or  third  connections  within  the  subscribing 
home,  Installation  fees,  advertising  revenues,  and  revenues  from  leasing 
channels  to  independent  suppliers  of  entertainment  fare,    Data  on  monthly 
fees  currently  realized  by  cable  systems  are  easily  obtained,  but  the 
future  pattern  of  these  fees  is  not  so  easily  ascertained  since  changes 
in  the  monthly  fee  must  typically  be  approved  by  municipal  licensing 
authorities.    In  addition,  there  are  only  indirect  data  on  the  extent  of 
"secondary",  fees  from  households  electing  to  connect  more  than  one 
receiver  to  the  cable. 

More  speculative  is  the  magnitude  and  rate  of  development 
of  "ancillary  revenues" --from  such  sources  as  advertising,  pay-cable, 
and  other  services  provided  in  addition  to  retransmissions.   Most  of 
these  sources  are  only  beginning  to  develop  at  present,  but  most  partici- 
pants in  the  industry  expect  these  revenues  to  grow  substantially  in  the 
near  future. 

Mitchell's  approich  to  estimating  the  future  pattern  of  rev- 
enues per  subscriber  is  quite  simple.   He  assumes  that  the  monthly  fee 
is  $5  and  that  20  percent  of  all  subscribers  elect  to  connect  a  second  set 
at  $1  per  month,   .Ad/eriising  revenues  are  projected  at  $2.20  per  sub- 
scriber per  year.    AU  ot  tnese  estimates  are  projectea  to  grow  at  an  annual 
rate  of  zero  percent  per  annum.    Other  ancillary  revenues  are  ignored. 
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The  most  important  single  variable  in  calculating  the  rate  of 
return  Is  the  projected  penetration  of  cable  subscribers  (i.e.,  the  ratio 
of  subscriber  homes  to  total  potential  homes  in  the  franchise  area).  Pene- 
tration, in  turn,  is  the  product  of  two  phenomena:  the  attractiveness  of 
the  cable  offering  relative  to  off-the-air  alternatives  and  the  temporal 
rate  at  which  households  recognize  this  difference  and  actually  subscribe. 
Thus,  we  must  predict  the  ultimate  "mature11  value  of  cable  penetration 
and  the  rate  at  which  maturity  is  achieved. 

There  are  a  number  of  approaches  to  predicting  the  ultimate 
penetration  of  mature  cable  systems.    The  first  is  simply  to  view  the 
recent  experience  of  the  industry  and  to  extrapolate  subscriber  penetration 
for  the  next  ten  or  fifteen  years.   This  approach  is  weak  because  it  Is 
difficult  to  predict  penetration  in  the  top  100  markets  since  system  growth 
in  these  areas  in  the  recent  past  has  been  seriously  impeded  by  KCC  policy. 
Recent  experience  outside  the  top  100  markets  cannot  be  utilized  to  pre- 
dict consumer  acceptance  within  these  markets  where  signal  quantity  and 
quality  is  likely  to  be  much  better. 

A  second  technique  for  predicting  cable  penetration  is  the  use 
of  published  studies  of  demand  relationships  which  have  been  estimated 
from  existing  aata,   These  demand  relationships  cart  be  fitted  to  the  data 
fop  a  variety  of  markets --including  the  number  of  imported  signals  allowed 
by  the  KCC,  projections  of  price  and  income,  and  various  other  variables 
to  yield  predictions  of  future  mature  subscriber  penetration  for  each.  This 
is  precisely  Mitchell's  approach,  for  he  uses  a  recent  study  by  R.  E.  Park* 
of  the  Rand  Corporation  as  his  only  basis  for  predicting  cable  penetration. 
We  shall  examine  the  appropriateness  of  Mitchell's  choice  in  the  next 
section  by  fitting  Park's  demand  equation  ^nd  an  earlier  relationship 
estimated  by  Comanor  and  Mitchell  to  data  drawn  from  a  random  sample 
of  cable  systems. 

,0a,  t.  Park,  Prospect*  for  Cable  in  the  100  Largest  Television  Markets.  The  Bell  System  of 
Economics  and  Management  Science.  Vol,  3,  No.  1,  Spring  1872. 
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A  anal  possibility  for  predicting  mature  cable  penetration  is 
to  utilize  the  projections  provided  by  the  system  operators  themselves. 
Fortunately,  such  projections  have  been  provided  on  a  confidential  basis 
to  the  NX'TA  by  large  multiple  system  owners.  11  We  shall  consider  this 
alternative  in  the  next  section  after  testing  the  existing  statistical  demand 
models  against  new  data* 

3.       Operating  Costs 

Operating  costs  are  defined  as  those  annual,  recurring,  non- 
capital expenditures  required  to  provide  cable  service  to  subscribers. 
Unfortunately,  precise  data  on  these  costs  are  not  normally  available  from 
the  nation's  operating  systems.   Most  systems  do  not  report  financial 
statistics  to  the  public  since  their  securities  are  not  publicly  traded. 
Moreover*  systems  operating  under  the  new  FCC  regulations  have  not 
had  sufficient  experience  in  complying  with  these  rules  to  provide  good 
estimates  of  their  contribution  to  operating  costs*    And,  summaries  of 
their  financial  reports  to  the  FCC  have  not  as  yet  been  made  public. 

Because  of  these  difficulties,  most  analysts  of  cable  system 
profitability  are  forced  to  rely  upon  Comanor-Mitchell  data- -collected 
during  an  NCTA  study- -for  estimates  of  operating  costs,   We  shall  be 
forced  to  do  the  same,  despite  the  criticism  which  has  been  leveled  at 
their  estimates  for  being  too  high*     We  are  especially  interested  In 
examining  the  influence  of  system  size  upon  operating  costs  per  subscriber, 
and  we  shall  stress  the  importance  of  calculating  rates  of  return  for  only 
those  systems  within  the  range  of  efficient  scale  of  operation.  Very 
small,  inefficient  systems  must  be  excluded  from  any  analysis  ot  profit- 
ability of  "typical"  cable  systems* 


uon  AriH*r»a6ri.  op«  clt. 

l?For  example.  Bee  John  J*  McCowan,  Roger  Noll,  »nd  Merton  J.  Peck1 1  technical  memorandum 
prepared  for  the  Sloan  Commission,  1971. 
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4.       Capital  Costs 

As  in  the  case  of  revenues,  the  timing  as  well  as  the  magni- 
tude of  capital  costs  are  critically  important  to  the  calculation  of  rates 
of  return.   The  longer  a  system  spreads  out  its  Initial  investment  in  a 
distribution  system,  the  higher  is  its  rate  of  return  for  a  given  pattern 
of  subscriber  growth,    We  shall  see  that  Mitchell  assumes  that  all  invest- 
ment expenditures  except  house  drops  are  completed  at  the  beginning  of 
the  first  year.   Alternative  assumptions  which  we  employ  are  more 
realistic. 

The  capital  cost  of  a  cable  system  is  largely  dictated  by  the 
geographical  characteristics  of  the  area  served,   The  density  of  living 
units,  the  necessity  of  burying  utility  cables,  the  type  of  topography,  and 
the  distance  from  transmitters  of  signals  to  be  imported  are  among  the 
most  important  determinants  of  the  cost  of  capital  facilities  per  home 
passed  by  the  cable.    But,  the  average  capital  cost  per  home  subscriber 
is  obviously  dependent  also  upon  the  percentage  of  homes  actually  sub- 
scribing; hence,  the  predicted  rate  of  penetration  is  especially  important 
in  determining  capital  outlays  per  subscriber. 

The  cost  of  constructing  a  mile  of  cable  distribution  plant 
varies  considerably  from  location  to  location,   it  is  virtually  impossible 
to  posit  a  single  estimate  for  aerial  construction  or  for  underground 
construction,  and  it  is  for  this  reason  that  we  expect  subscribers  in 
different  communities  to  face  quite  different  charges.   For  the  purposes 
of  this  analysis,  however,  we  shall  be  forced  to  adopt  Mitchell1s  technique 
of  positing  a  typical  system  and  to  utilize  the  same  cost  data  for  all 
calc  ulations. 
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5.  Summary 

To  summarize  this  section  and  to  anticipate  our  criticisms 
of  Mitchell  in  the  next  section,  the  major  determinants  of  rate  of  return 
are  the  prediction  of  ultimate  penetration,  the  path  which  the  approach 
to  maturity  takes,  the  future  pattern  of  revenues  per  subscriber,  and 
the  magnitude  and  timing  of  capital  expenditures.   On  most  of  these 
points*  Mitchell's  assumptions  dictate  results  which/  in  our  view,  are 
biased  in  the  direction  of  low  profitability.   We  shall  correct  these 
sources  of  bias  in  preparation  for  calculating  the  rates  of  return  which 
typical  cable  systems  may  be  expected  to  enjoy  in  future  years* 
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C*    SELECTION  OF  APPROPRIATE  VALUES  FOR  THE  VARIABLES 


1»      Calculation  of  Internal  Rates  of  Return 

Mitchell  does  not  Inform  us  of  Ms  precise  methodology  for 
calculating  the  yield  on  cable  investments  he  merely  states  that  returns 
are  calculated  under  the  assumption  of  fixed  equipment  life  but  infinite 
franchise  life.    Thus,  he  simply  replicates  the  cable  system  periodically 
in  order  to  calculate  rates  of  return,  but  he  fails  to  tell  us  about  the 
precise  timing  of  revenues  and  expenditures.   Our  experiments  with 
Mitchell's  data  suggest  that  he  must  have  assumed  that  all  capital 
expenditures  are  undertaken  immediately  preceeding  the  first  day 
of  the  year  and  that  revenues  and  operating  costs  are  recorded  at  the 
beginning  of  each  year.   As  a  more  satisfactory  approach,  we  have  chosen 
to  center  all  revenues  and  operating  costs  at  the  middle  of  each  year-- 
a  compromise  which  is  compelled  by  the  sheer  difficulty  of  allowing  for 
continuous  flows  and  the  discounting  of  these  flows- -but  we  retain  the 
assumption  that  capital  outlays  occur  at  the  beginning  of  the  year  in 
which  they  are  incurred. 

In  addition,  we  calculate  returns  under  the  assumption  of 
four-generation  life.  All  expenditures  are  replicated  in  the  same  year 
they  fall  due  in  the  first  generation,  and  subscription  levels  are  allowed 
to  grow  at  the  same  rate  in  the  second,  third  and  fourth  generatlons-- 
namely,  2  percent  per  annum.   Thus,  our  computation  algorithm 
solves  for  r  in  the  following  equation: 

1S  t-1  60  MS 

tr  n  n  -  V  pU)  (1+g)  S(t)  -  OC(t)   +  V  P<*5)  (1+g)  SU5)  (L02> 

ic.  i)  £j  5  ^ 

t-1  (l+r)  t-16  U+r) 

60  1(.  60 

OCU5)  U.02)1"  .  V  K(t> 


t-15.5 


t  =  16  '  t  =  l 
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Our  assumption  of  only  four-generation  life- -of  fifteen  years  cach--will 
have  little  effect  upon  the  rate  of  return;  one  dollar  of  net  revenue  sixty 
years  hence,  discounted  at  a  rate  of  15  percent,  has  a  current  discounted 
value  of  less  than  one-tenth  of  one  cent, 

2.  Revenues 

a.       Subscription  Revenues.   Among  the  most  conservative 
and  downward -biased  parameters  used  by  Mitchell  Is  his  estimate  of 
subscription  fees.  He  posits  a  monthly  fee  of  $5,  plus  a  secondary  fee  for 
additional  sets  equal  to  $1,  which  is  chosen  by  only  20  percent  of  homes. 
Thus,  he  estimates  subscribers  to  contribute  an  average  of  only  $62.40 
each  year. 

In  the  random  sample  of  81  cable  systems  collected  for  the 
purpose  of  testing  the  predictive  power  of  various  demand  equations  (to 
be  described  below),  the  average  subscriber  fee  is  $5.  25  per  month  or 
$63  per  year.  The  number  of  second  connections  is  not  known,  nor  is 
the  secondary  subscription  fee  in  most  instances.  However,  published 
data  show  that  41  percent  of  all  homes  have  at  least  two  receivers,  and 
the  proportion  is  growing.  We  shall  assume  that  41  percent  of  subscribers 
attach  two  receivers  to  the  cable  at  an  additional  cost  of  $1  per  month. 

Surprisingly,  Mitchell  assumes  that  subscription  fees  will 
not  grow  at  all  in  the  infinite  life  of  the  franchise.   Our  sample  systems 
demonstrate  an  average  of  K2  percent  annual  growth  in  monthly  fees  in 
the  past  five  years,  and  this  rate  of  growth  Is  likely  to  Increase  in  lagged 
response  to  the  recent  inflation.   Therefore,  \r\  one  variant  of  our  calcu- 
lations we  shall  utilize  a  2  percent  growth  rate  for  subscriber  fees  for 
the  entire  forty-five  year  period.    The  allowance  for  revenue  growth, 
among  other  things,  allows  us  to  treat  inflation  symmetrically- -since 
we  use  Mitchell's  operating-cost  data  which  contain  significant  escalator 
provisions  In  several  of  »he  labor  categories. 

13 1972-  1973.  Television  Factbook. 
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In  the  calculations  which  arc  presented  in  the  next  section, 
we  substitute  an  annual  fee  of  $63  plus  $4,  92  for  the  second  connections, 
or  $67.92  for  Mitchell's  low  figure  of  $62.  40. 

While  our  typical  current  monthly  fee  of  $5,66  ($5.25  +■  $0.41) 
per  month  is  $0.  46  higher  than  Mitchell's,  it  is  considerably  below  the 
price  charged  by  many  systems  currently  in  operation  In  major  markets. 
In  New  York  City,  one  system  c  harges  $9.95  per  month  while  another-- 
in  the  more  modest  section  of  Manhattan  —  charges  but  $6,00,  Jn 
San  Francisco,  the  monthly  fee  is  $6.23  while  in  Oakland  it  is  only  $4.45 
and  in  Los  Angeles  it  is  $7.00.    These  differences  persist  despite  Mitchell's 
claim  that  systems  face  unitary  elastic  demand  and  that  increases  in  the 
subscription  fee  to  above  $5.00  per  month  will  not  raise  net  revenues  of 
the  system. 

A  final  fragment  of  evidence  supporting  the  notion  that  sub- 
scription fees  can  be  raised  with  salutary  effects  upon  profits  is  the 
number  of  price  changes  sought  by  cable  operators.    Between  January 
and  September  3  972,  40  systems  were  reported  to  have  sought  increases 
in  their  monthly  fees  ard  only  one  asked  for  a  decrease,  15 

An  important  omission  from  both  our  calculations  and 
Mitchell's  is  the  installation  fee  exacted  by  cable  systems  for  a  house- 
hold^ initial  connection  to  the  cable.    The  random  sample  of  cable 
systems  which  we  collected  for  the  purpose  of  testing  alternative  demand 
functions  lists  an  average  installation  fee  which  is  slightly  more  than  $10, 
but  it  is  well  known  that  many  systems  waive  the  installation  fee  as  an 
incentive  to  gain  additional  subscribers.    Unfortunately,  precise  data 
on  the  frequency  of  billing  for  installation  are  not  available. 


His  deductions  are  theoretically  invalid,  /or  he  presurr.es  that  a  firm  confronting  a  demand  curve  of 
constant  unit  elasticity  cannot  Increase  price  profitability.   In  fact,  it  can  and  shocld-*until  it  serves 
but  one  customer  (as  long  as  the  second  and  ensuing  customers  add  to  operating  expenses  of  the  firm). 

*$ource,  TV  Faetbook  Addenda. 
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The  omission  of  installation  fees  creates  a  certain  asymmetry 
in  the  calculation  of  rates  of  return  because  we  have  followed  Mitchell 
and  included  a  charge  of  $7.  50  for  each  disconnect  and  reconnect  In  the 
"house  drops'1  cost  category.   Since  households  are  assumed  to  move 
once  every  four  years,  this  adds  $3,  75  per  year  to  costs  in  a  steady- 
state  environment.    If  the  Installation  fee  of  $10  were  included  in  our 
revenues,  it  would  add  $2.  50  per  year  to  revenues,  In  large  part  off- 
setting the  dlsconnect-reconnect  charges,  but  without  substantive  data 
on  the  frequency  of  the  levying  of  installation  charges  we  have  decided 
to  ignore  this  revenue  category  altogether- -leading  to  a  downward  bias 
\n  calculated  rates  of  return  in  the  next  section. 

b.       Ancillary  Revenues.   To  his  modest  $62.40  in  subscriber 
fees,  Mitchell  adds  an  equally  conservative  $2.  20  for  advertising  revenues. 
This  estimate  is  also  permitted  to  grow  at  a  rate  of  zero  percent  a  year, 
and  it  is  the  only  allowance  for  ancillary  revenues.  In  our  calculations,  we 
choose  to  ignore  the  category  of  advertising  revenues  altogether,  substi- 
tuting for  them  a  unitary  category  of  income  from  all  sources,  including  one 
which  appears  likely  to  dominate  advertising  revenue  for  cable  operators 
in  a  very  few  years--leased  subscription  channels. 

How  remunerative  will  leased  channels  prove  to  cable  owners? 

At  this  time  precise  evidence  on  this  question  is  impossible  to  muster. 

One  study  by  the  Rand  Corporation  of  the  potential  Dayton-Miami  Valley 
1 6 

system     projects  the  leasing  of  one  motion-picture  channel  and  ten 

educational  channels.   With  no  firm  basis  for  their  estimate,  the  Rand 

researchers  simply  posit  a  gross  revenue  of  $350,000  per  year  for  the 

motion  picture  channel- -equal  to  ten  times  estimated  costs,   Since  the 

Dayton  system  is  projected  to  reach  an  average  of  62,830  subscribers 

during  the  first  ten  years,  this  revenue  averages  approximately  $5.50 

per  subs^  riber  per  year,    [n  addition,  Hand  projects  another  $350,  000 

in  annual  revenue  from  the  leasing  of  the  educational  channels  at  cost, 

but  there  is  no  projection  of  other  leased  noneducational  channels. 
 l  c  , 

l^L,  L.  Johnson,  et  al« .  Cable  Communications  in  the  Dkyton  Miami  Valley.  The  Rand  Corporation. 
F-9UKF/FF,  January~l?72,  p,  2*10. 
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The  Hand  estimate  U  conservative  given  the  economics  of 
motion-picture  production  and  distribution,  and  the  likelihood  that  othor 
entertainment  vehicles  will  be  very  attractive  when  offered  by  leased 
channels,    Given  theater  admission  prices  which  average  more  than 
$1.  2a  per  seat  at  present,  it  would  not  be  surprising  if  the  average 
cable  subscriber  would  be  willing  to  pay  several  times  this  amount  for 
the  privilege  of  viewing  new  feature  films  via  a  leased  channel  in  his 
home.   The  Hand  estimate  of  leased-channel  revenue  is  roughly  consis- 
tent with  a  monthly  charge  of  $4.  50  for  15  new  films  with  one  repeat  of 
each  during  the  month  and  a  subscriber  enrollment  of  50  percent,  Alter- 
natively, it  may  be  viewed  as  being  consistent  with  the  sale  of  $4.  50 
per  subscriber  per  month  in  advertising  time  on  the  leased  channel  and 
it  is  even  more  conservative  as  an  average  estimate  of  the  attractiveness 
of  this  option  over  the  next  ten  or  fifteen  years. 

Similar  examples  could  be  constructed  for  sports  events, 
cultural  offerings,  or  numerous  other  services,  but  all  would  rest 
heavily  upon  conjecture  at  this  point.   We  can  only  assert  that  at  this 
moment  extra  subscriber  revenues  for  cable  systems  are  not  very 
Important  but  that  In  the  very  near  future  they  are  likely  to  become 
significant.    Moreover,  it  is  clear  from  the  behavior  of  buyers  and 
sellers  of  cable  systems  that  Industry  personnel  expect  considerable 
revenue  growth  In  the  near  future.   Therefore,  in  the  analysis  of 
Section  E  below,  we  shall  always  assume  that  current  revenues  per 
subscriber  are  derived  solely  from  subscription  fees  of  $67.92  per 
annum,  but  we  allow  these  revenues  to  grow  over  time  as  ancillary 
revenues  assume  increasing  importance. 

To  summarize,  we  have  suggested  that  future  revenues  per 
subscriber  will  rise  because  of  modest  monthly-fee  incjpeases  and  because 
of  the  very  considerable  potential  of  ancillary  services.  Nevertheless, 
we  perform  Liie  calculations  in  the  next  section  under  three  sets  of 
assumptions  about  price: 


•  Price  is  equal  to  $67.  92  per  year  for  all  45  years. 

•  Price  is  equal  to  $87.  92  and  grows  by  2  percent  per  year. 

•  Revenues  per  subscriber  are  equal  to  $67. 92  and  grow 
by  4  percent  per  year. 

All  three  estimates  are  above  Mitchell's  gloomy  $64.60  per  year, 
ad  infinitum,  and  they  are  more  consistent  with  the  anticipations  being 
discounted  by  current  buyers  of  franchises  as  we  shall  see  in  Section  D 
below. 

3.       Subscriber  Penetration 

Despite  the  great  effort  undertaken  by  Comanor  and  Mitchell  to 
fit  a  statistical  demand  function  to  a  large  sample  of  cable  systems'  data, 
Mitchell  now  drops  the  "best"  equation  from  the  earlier  Comanor-Mitchell 
study  in  favor  of  a  more  recent  study  by  Rolla  Edward  Park  of  Rand*17 
He  argues  that  since  Park  utilizes  data  for  communities  having  reception 
capabilities  similar  to  those  in  the  top  100  markets,  allows  for  differ- 
ences in  reception  capability,  and  has  gone  to  the  trouble  to  verify  his 
data  with  cable  operators,  his  results  are  superior  to  those  obtained  In 
earlier  Comanor-Mitchell  study. 

Park's  study  is  based  upon  a  sample  of  63  systems  in  mar- 
kets generally  served  by  three  or  more  commercial  signals.  He 
does  not  and  cannot  divulge  the  tndentity  of  these  systems  since  data 
were  obtained  on  a  confidential  basis,  but  he  has  indicated  that  the  mean 
size  of  system  is  4,  300  subscribers  with  mean  age  less  than  six  years. 
Few  very  large  systems  are  included--20,  000  being  the  largest  system 
in  the  sample,    He  chooses  these  systems  to  be  "representative"  of  top- 
100  market  systems,  but  he  excludes  all  areas  in  which  signal  obstruction 
is  deemed  to  be  a  problem.    Such  problems,  however,  are  not  uncommon 
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in  markets  such  as  New  York,  Chicago,  and  San  Francisco.    These  three 
markets  alone  account  for  almost  a  quarter  of  the  potential  subscribers 
in  the  top  50  markets. 

His  regression  equation  Is  similar  to  that  utilized  by  Comanor- 
Mitchcll  with  one  important  difference:  each  off -the -air  signal  Is  weighted 
by  its  distance  from  the  H  contour,  expressed  as  a  fraction  of  the  radius 
of  the  B  contour.   Thus,  distance  is  taken  as  an  invariant  measure  of 
signal  reception  by  households.   This  assumption  is  quite  dubious  on  its 
face  for  two  reasons.    First,  a  station's  signal  strength  is  allowed  to 
vary  considerably  by  the  FCC  and  the  procedure  for  estimating  the  loca- 
tion of  the  13  contour  is  known  to  be  imprecise.   Second,  the  quality  of 
the  local  signal  is  in  large  part  a  reflection  of  the  household's  investment 
in  antennas.    In  older  areas  with  older  television  stations,  these  antennas 
are  likely  to  be  larger  and  more  sophisticated.    In  future  years,  normal 
attrition  of  these  antennas  will  make  cable  more  attractive, but  examination  of 
any  of  these  markets  at  present  will  underestimate  future  cable  penetration. 

In  estimating  his  demand  function,  Park  attempts  to  estimate 

an  exponential  maturity  factor  similar  to  that  attempted  by  Comanor- 

Mitchell.   He  finds  that  the  "best"  estimate  of  this  growth  factor  Is 
-3  3/t 

equal  to  e    '      where  t  is  system  age  in  months,   Comanor- Mitchell. 

-450/t 

on  the  other  hand,  discovered  that  e  was  the  best  fitting  maturity 

factor,    These  two  estimates- -neither  of  which  is  utilized  by  Mitchell 
in  his  simulations  --  are  quite  different  and  give  rise  to  very  different 
paths  to  eventual  system  maturity.   Surprisingly,  Park  then  proceeds 
to  estimate  his  equation  under  the  assumption  that  a  system  approaches 
maturity  at  a  linear  rate  of  t/38  /or  the  first  eighteen  months,  reaching 
maturity  at  a  mere  eighteen  months.   He  argues  that  this  gives  him  his  best 
fit  in  the  penetration  equation,  and  aU  of  his  estimates  are  dependent 
upon  imposing  this  maturity  path  upon  the  penetration  expression. 
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Mitchell  uses  the  parameter  estimates  of  Park1s  ultimate  penetration 
equation,  but  Imposes  his  own  maturity  path,  which  he  neither  defends 
nor  supports  with  statistical  evidence.    The  differences  between  the 
Comanor-Mitchell,  Park  exponential,  Park  linear,  ;md  Mitchell  maturity 
paths  are  given  in  Table  C- 1. 

r — —  ■  1 

Table  Ol 

Percentage  o f  Mature  Subscriptions  In  Tach  Year 
Year     Cuinanor  -  MtU'Uf  U     \\»rk  t;»}>on.      IVrk  Linear  Mitchell 


1 

4 

76 

67 

30 

2 

46 

87 

100 

55 

3 

:o 

§1 

100 

ao 

4 

62 

94 

100 

95 

5 

88 

ya 

ivu 

i  00 

6 

91 

96 

100 

102 

7 

94 

96 

100 

104 

a 

95 

97 

100 

106 

9 

S6 

97 

100 

ioa 

10 

-  »T 

97 

100 

no 

*Park  does  not  address  hlrr.stlf  to  the  question  of  system  growth 
after- maturity  is  reached  while  Mitchell  assumes  that  mature 
ayrtems  gro*  at  a  rate  of  2  percent  per  annum  after  "miturity" 
Is  reached. 


Note  that  Mitchell's  assumption  of  maturation  is  more  conservative  than 
either  of  Park's,  but  Mitchell  continues  to  use  Park's  mature  penetration 
parameter  estimates,  imposing  his  own  slower  maturation  path- -a  totally 
Indefensible  procedure.    If  Park's  mature  penetration  results  are  to  be 
accepted,  they  can  only  be  accepted  in  conjunction  with  his  linear  matur- 
ation path. 

There  are  numerous  otner  problems*  in  applying  Liic  rd*k 
equation  to  Mitchell's  universe  of  CATV  systems.  First,  the  sample 
Park  utilif.es  is  supposed  to  represent  the  environment  in  the  top  100 
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jnarkets.   Mitchell  uses  results  for  the  purposes  of  projecting  penetration 
In  all  markets  and  outside  the  defined  markets.   Second,  Park  finds  that 
the  Impact  of  educational  stations  exceeds  the  Impact  of  independent 
stations- -a  dubious  result  given  all  statistics  on  relative  viewing  of  the 
two  types  of  outlets.   The  elasticity  of  penetration  with  respect  to  the 
educational  station  variable  is  0.  204- -meaning  that  an  Increase  in  the 
number  of  educational  stations  from  0  to  3  will  increase  penetration  by 
20.  4  percent  (of  its  ex  ante  value).   A  similar  increase  in  independent 
signals  will  increase  penetration  by  only  14.  5  percent.   Finally*  Park 
makes  no  allowance  for  local  origination  even  though  in  a  subsequent 
publication  he  has  argued  that  ambitious  local  originations  will  lead  to 
a  substantial  increase  in  penetration  In  the  Dayton-Miami  Valley  area.  1S 

Because  the  form  of  the  penetration  equation  (and  its  matur- 
ation factor)  is  important  in  predicting  cable  system  profitability,  wp 
shall  examine  each  published  demand  equation's  ability  to  predict  actual 
penetration  /or  a  randomly  drawn  sample  of  cable  systems  from  the 
Factbook. 

Our  sample  of  CATV  systems  was  obtained  by  selecting  a 
system  at  random  from  the  1972-1973  Factbook  and  choosing  every 
twentieth  system  sequentially  thereafter.   In  this  manner,  we  collected 
data  on  153  systems,  but  the  data  required  for  fitting  the  Park  and 
Comanor- Mitchell  demand  equations  were  incomplete  for  66  of  these 
(usually  because  the  number  of  homes  passed  by  plant  was  unavailable). 
Of  the  remaining  87,  six  were  found  to  have  erroneous  data  on  homes 
passed;  therefore,  we  were  left  with  a  sample  of  81  systems --of  which 
70  wprc  inrai-pH  in  the.  top  100  markets. 

None  of  the  three  demand  equations  predicted  demand  any 
better  than  ono  could  by  a  random  process.    All  three  were  rather 
strongly  biased  downward,  and  all  three  had  root  mean  square  errors 

,SL,  L.  Johnson,  et  *\.  ,  op.  cit..  Addendum  2A. 
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in  excess  of  the  standard  deviation  of  the  distribution  of  actual  penetration 
rates.    The  performance  of  each  demand  equation  is  summarized  in 
Table  C-2. 


Table  C-2 

The  Vc 

rformance  of  Alternative  Statistical  Demand  functions 

Park-Linear 

Growth 

Park-MitcheU's 

Coinanor  -M  itch*  11 

Actual 

All  Markets 

Mean  J'cnet r a t ion 

0.  499 

0.  516 

0.  402 

0.560 

Downward  Bias 

0.06? 

0.044 

0.  1S8 

Standard  Deviation 

0.223 

Root  Mean  Square 
Error 

0.  260 

0.  290 

0.270 

Top  100  Market* 

Mean  Penetration 

0.341 

0.  322 

0.  331 

0.448 

Downward  Bias 

0.  106 

0.  126 

0.  U7 

Standard  Deviation 

0.  182 

Root  Mean  Square 
Error 

.  0.249 

0.  299 

0.  262 

Mitchell's  adaptation  of  Park's  equation  performs  the  worst 
of  all,  providing  the  largest  values  for  root  mean  square  error.  For 
the  settings  which  Mitchell  posits  in  his  recent  paper,  Comanor-Mitchell 
provides  much  higher  estimates  of  major  penetration  than  the  Park 
equation,  but  even  these  estimates  are  considerably  below  those  derived 
by  a  group  of  Major  System  Operators  (MSO's)  themselves.  These 
predictions  appear  with  each  demand  function's  estimates  in  Table  03. 
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Table  C-3 

Mitchell's  Setting  for  Cable  Systems 
Alternative  Pt- net  ration  Projections  al  Maturity 

S  :  g  r.  3  i 

Pa  rk 

MSO  Predictions  for 

Mi-Mle  Kdtfo 

Comrm  •  -  Mitchell      Mature  Penetration  in  1 98 7 1 

Top  50  Markets 

1 

\ 

.  278 

.  387 

.477 

1 

.253 

.379 

.503  .648 

3 

.  222 

.  362 

.458 

Markets  51-100 

4 

.242 

.365 

.  492 

5 

.2*8 

.  387 

■45*  .653 

6 

.311 

.452 

.468 

Markets  101* 

7 

.293 

U\2 

.496 

'These  estimates  are  taken  from  Andersson,  op.  cit.  \  1987  projections  for 
penetration  an*  roVerted  to  mature  penetration  by  \jtili2ir1g  MitcheU's  growth 
path  for  homes  passed  in  IP83»87.   Thus,  in  the  top  25  markets,  1981  pene* 
tration  is  58.  6  percent,  but  given  an  average  increase  of  882,  100  homes 
passed  per  year  in  1982-87,  mature  penetration  is  estimated  to  be  64.6 
percent  tn  these  markets. 

Source;  Mitchell,  Table  4,  without  exclusivity  calculation. 

Given  the  poor  performance  of  all  three  demand  equations, 
we  do  not  feel  that  use  of  any  of  them  is  justified  in  predicting  future 
penetration  for  the  purpose  of  calculating  rates  of  return  On  cable  invest- 
ment.  The  considerable  downward  bias  in  each  would  create  a  similar 
downward  bias  in  profitability  calculations.   Therefore,  we  are  forced 
to  rely  upon  the  cable  system  operators'  own  projections  of  demand  even 
though  these  estimates  are  derived  from  cable  systems  which  provide 
little  significant  origination  and  only  a  minor  amount  of  special  services 
such  as  motion  pictures  or  sports  events  by  leased  channels.    When  these 
services  reach  fruition,  we  can  expect  the  attractiveness  of  cable  to  be 
enhanced  considerably  and  penetration  to  rise  accordingly. 
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Exclusivity,    In  its  1972  rulemaking,  the  FCC  provided 
exclusivity  protection  to  local  stations  in  the  top  100  markets  by  requiring 
that  cable  systems  black  out  imported  signals  when  they  contain  programs 
which  are  also  shown  by  local  stations  In  a  specified  period.  In  order  to 
allow  for  the  effect  of  this  exclusivity  protec.im  upon  cable  penetration, 
Mitchell  reduces  the  number  of  imported  signals  by  a  proportion  which 
purportedly  reflects  the  percentage  of  time  which  the  signals  will  be 
blacked  out.   Unfortunately,  this  calculation  Is  based  upon  only  the  most 

to 

scanty  evidence  assembled  by  Park,       More  importantly,  there  is 
no  evidence  that  penetration  will  respond  proportionately  to  reductions 
in  the  time  independent  signals  are  available.   Thus,  we  do  not  attempt 
to  replicate  Mitchell's  conjecture,  but  Instead  allow  for  the  importation 
of  two  additional  independent  "standby"  signals  by  building  in  six  additional 
microwave  hops  (for  Importing  the  two  signals)  to  our  capital  costs. 

4,       Operating  Costs 

The  calculation  of  the  necessary  operating  costs  of  cable 
systems  is  far  from  a  simple  matter*   Comanor-Mitchell  provide  a  very 
detailed  breakdown  of  all  operating  costs  of  systems  which  they  believe 
to  be  typical,  but  these  data  are  not  fitted  by  standard  statistical  techniques 
to  the  operating  performance  of  extant  systems.    Rather,  they  are  judg- 
ments derived  by  the  authors  after  consultation  with  their  clients  and 
others  in  the  industry*    Not  surprisingly*  they  have  been  viewed  by  some 
critics  as  rather  high,  but  there  is  only  scant  evidence  in  published  finan- 
cial reports  with  which  to  compare  them. 

An  important  source  of  the  apparent  economies  of  scale  in 
Comanor-Mitchell  lies  in  the  assumption  that  all  cable  systems  with  more 
than  3,  500  subscribers  will  undertake  the  same  origination  expenses. 
This  origination  activity  contributes  $43,000  per  year  to  operating  costs 

l9R,  K.  Park,  The  Kxctisivjty  Provisions  of  the  Federal  Comrrt Jnlcitlone  Commlaslon'g  Cable 
Ttte/lslon  KeguUtlona,  The  Hand  Corporation,  R-i057-FF/MF,  June  1972. 


9 

ERIC 


and  $38,000  to  capital  ousts  for  each  system.    Thus,  for  a  10,000  sub- 
scriber system,  origination  alone  contributes  nearly  $5  per  subscriber 
per  year  to  tc>trvl  costs,  but  for  a  23,000  subscriber  system,  the  additional 
cost  is  only  $2  per  subscriber. 

A  ii^view  of  the  financial  statements  of  five  major  M.S.O.'s 
in  the  past  3  years  reveals  thst  OM  have  undoubtedly  overestimated  the 
economics  of  large  size  inherent  in  cable  system  operation.  Table 
C-4  summarizes  the  performance  of  these  M.S.  O, 's  and  Table  OS 
provides  a  comparison  of  each  company's  operating  costs  with  the  es- 
timates which  derive  from  the  C-M  cost  parameters  for  systems  of 
the  same  subscriber  penetration,  average  size,  and  population  density, 
It  is  quite  clear  that  C-M  provides  a  reasonable  estimate  only  at  an 
average  size  of  10,000  subscribers,  overestimating  costs  for  smaller 
systems  and  underestimating  costs  for  larger  systems.    Since  we  are 
forced  to  rely  upon  the  C-M  operating  cost  data  for  our  simulations  in 
Section  E,  below,  we  present  results  only  for  a  typical  10,000  sub- 
scriber system.    Any  other  results  based  upon  C-M  cost  parameters 
would  be  seriously  biased. 

5»       Capital  Costs 

Since  cable  television  is  an  extremely  capital-intensive 

activity,  Mitchell's  assumptions  about  capital  expenditures  are  crucial 

to  his  rate  of  return  calculations,    There  are  four  major  reasons  why 

his  estimates  of  capital  expenditures  lead  to  a  downward  bias  in  calcu- 

lated  profitability: 

•        He  assumes  that  underground  cable  percentages  are 

far  above  actual  and  prospective  underground  percent- 
ages in  the  mos'  dense  markets. 
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•  He  assumes  that  the  entire  plant  is  built  at  the  beginning 
of  the  first  year. 

•  He  fails  to  account  for  a  less  expensive  method  of 
construction  in  dense  middle  markets, 

•  He  asumes  that  the  entire  plant  is  rebuilt  in  each  gener- 
ation even  though  some  components  of  capital  expenditure 
may  never  be  replicated  after  initial  construction. 

We  shall  take  issue  explicitly  with  the  first  two  of  these  assumptions, 
citing  data  collected  from  middle-market  systems  either  in  operation  or 
under  construction  at  the  present  time.    In  addition,  we  shall  cite  a 
recent  Hand  study  of  the  prospects  for  cable  in  the  Dayton-Miami  Valley 
area  and  the  projected  temporal  pattern  of  construction  for  this  system,  20 
The  third  and  fourth  items  will  be  discussed,  but  we  do  not  alter  the 
assumptions  made  by  Mitchell  in  these  respects  in  our  calculations  in 
Section  E,  thus  again  biasing  our  results  downward. 

a.       Underground  Const  ruction.    Mitchell's  assumptions 
about  the  extent  of  underground  construction  are  unrealistic.    He  predicts 
that  the  avet  ygc  percentage  of  underground  construction  will  vary  by 
market  and  by  proximity  to  the  middle  of  the  market.    A  tabulation  of 
these  percentages  appears  as  Table  C-6. 


TabJe  C-6 

IVSitchelTs  Assumptions  on 
Underground  Construe uon.  Percentages 

Location 

Market 

Middle  Systems  K3 

ge  Systems 

Top  50 

20"* 

10% 

5M0O 

10 

SOW 

5 

5 

Outside 

Markets  0 

0 

2°L.  L.  Johnson,  et  t\,  ,  op.  cit. 
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How  does  he  justify  the  20  percent  datum  for  major- market  middle 
systems?   By  noting  that  the  following  "typical"  systems  have  required 
extensive  underground  construction: 


Table  C-7 

Mitchell 'a  Citation  of  Typical  System  * 
Requiring  Fxtervslve  Underground  Cons! ruction 


City  Percentage  o(  Cable  Underground 

Boston  51% 
BrookUne  40, 
Chelsea  17% 
Somerville  21.6% 


All  of  these  systems  are  located  in  the  sixth  largest  market-- Bostoni 
Massachusetts.    Mitchell  appends  these  data  as  Table  A-2,  but  he  neg- 
lects to  inform  us  that: 

1.  Franchises  have  been  awarded  in  only  Chelsea  and  Somerville. 
In  Boston  and  Brookline,  system  design  and  franchise  awards  have  not 
been  consummated. 

2.  In  Somerville,  current  construction  plans  call  for  very  little 
digging  of  new  trenches  for  underground  cable  since  existing  telephone 
company  ducts  can  be  used.   All  told,  only  7,  3  percent--not  21,  6  percent- 
will  be  placed  underground  in  existing  ducts  and  in  new  conduits. 

3.  Chelsea  plans  to  bury  approximately  20  percent  underground 
in  existing  utility  ducts.    No  new  trenching  is  planned. 

4.  City  engineers  In  J3oston  are  emphatic  in  stressing  that  no 
new  underground  construction  will  be  allowed  in  Boston.    All  underground 
cable  will  be  placed  in  existing  utility  ducts. 
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5.      Brookltne  has  not  made  any  final  decision  on  the  extent  of 
underground  CATV  system  required,  but  it  Is  Hkely  that  20  percent  of 
system  will  be  Uld  underground  in  existing  utility  ducts, 

In  short,  Mitchell's  '  documentation'' of  underground  cable 
percentages  is  substantially  In  error,   City  officials  in  each  of  the  four 
cities  cited  are  frank  to  admit  that  little  new  trenching  will  be  under- 
taken in  their  communities  because  of  its  prohibitive  private  and  social 
costs. 

What  is  required  is  substantial  documentation  of  the  extent 
of  underground  construction  in  '  typical"  ayatems- -especially  those  In 
the  largest,  most  dense  markets.   In  order  to  shed  light  upon  this  ques- 
tion, we  attempted  to  contact  all  of  the  systems  which  are  either  oper- 
ating or  under  construction  in  the  central  city  of  the  top  50  markets 
with  the  exception  of  New  York  City*   The  responses  which  we  received 
by  telephone  are  documented  tn  Table  C-8. 
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Table  C-8 

Underground  C  able  Percentages 
Core  Cities  in  Top  50  Markets 

City 

Current  Underground  Prospective  Underground 
Percentage  Percentage 

Akron,  Ohio 

Less  than  57» 

Less  than  5% 

Columbus,  Ohio 

Less  than  5% 

Less  than  5% 

Buffalo,  N.Y. 

Less  than  1%           Perhaps  as  much  afl  6% 

St.  Petersburg,  Fla. 

O'o 

0% 

Atlanta,  Ga, 

0% 

(except  leads  to 
apt.  complexes) 

0% 

Seattle,  Wash. 

10- 15ft 

Albany,  N.Y. 

approximately  2% 

Charlotte,  N.C. 

10*0 

10-11.5% 

Anderson,  S.C. 

Less  than  ]% 

i  ess  than  1% 

Asheville,  N.C. 

0.  1*0 

Less  than  0.  5% 

San  Francisco,  Calif. 

16% 

Less  than  12% 

Oakland,  Calif, 

23% 

Los  Angeles,  Calif. 

23% 

San  Jose,  Calif. 

Winston-Salem,  N,C, 

5% 

Up  to  7-8% 

Salt  Lake  City,  Utah 

0% 

0% 
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Outside  California  and  New  York  C  ity,  underground  cable 
percentages  rarely  exceed  5,  and  in  California—where  new  housing 
construction  is  especially  important- -underground  cable  costs  are  often 
much  lower  than  those  specified  by  Mitchell  because  the  television  cable 
is  buried  at  the  same  time  that  other  utility  tines  are  laid.    Thus,  there 
is  little  sound  data  from  actual  or  prospective  cable  systems  that  under- 
ground percentages  will  "typically"  average  10  or  20  in  even  the  largest 
markets.    In  cities  such  3s  New  York,  Washington,  or  San  Francisco, 
where  topography  and  other  unusual  circumstances  dictate  burying  cable 
at  great  expense,  higher  subscriber  fees  will  be  paid  by  television  homes. 
But,  these  cities  should  not  be  used  as  the  model  for  "typical"  systems 
in  calculating  rates  of  return,    To  do  so  would  bias  the  results  severely. 

b.       Timing  of  Capital  Expenditures.    A  second  assumption 
which  leads  Mitchell  to  underestimate  the  infernal  rate  of  return  on 
cable  systems  is  his  assumption  (and  the  assumption  of  Comanor- Mitchell) 
that  the  entire  plant  is  constructed  at  the  beginning  of  the  first  year. 
In  virtually  every  system,  construction  is  phased  out  over  more  than 
one  year,  and  in  many  completion  requires  three  or  more  years.  In 
their  study  of  the  Dayton- Miami  Valley  system,  the  Rand  researchers 
assumed  that  the  distribution  system  would  be  built  in  a  three-year 
period,  with  21  percent  completed  in  the  first  year,  44  percen*  built 
in  the  second  year,  and  35  percent  in  the  third  year.    \tTe  utilize  an 
intermediate  pattern  in  Our  calculations  in  the  next  section,  a  pattern 
which  dictates  higher  rates  of  return  since  it  reduces  the  present  value 
of  capital  expenditures  at  any  calculated  discount  rate. 

Mitchell  assumes  that  his  large  underground  cable  percentages 
will  be  achievfd  «n  a  tu&t  ui*  3>i3,  430  jiti  mile  because  he  implicitly  assumes 
that  large  cities  will  allow  and  even  require  cable  companies  to  trench 
and  lay  conduit  throughout  the  core  city  area.    In  fact,  this  is  not  likely 
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to  occur  in  many  large  cities  because  of  the  costs  and  discomforts 
created  by  the  trenching  and  filling  process.    Many  cities  require , 
instead,  that  the  telephone  or  electric  utility  company  provide  conduits 
for  other  purposes.    These  conduits  are  laid  when  other  utility  lines 
are  laid,  and  cable  operators  may  be  required  to  use  them, 

(n  cities  siich  us  Seattle,  San  Jose,  and  Los  Angeles, 
underground  cable  is  laid  at  the  same  time  utility  companies  bury  their 
cables,    This  leads  to  much  lover  costs  than  independent  de  novo 
construction  hypothesised  by  M  tehell.    ICven  where  underground 
construction  is  undertaken  independently,  the  cost  of  laying  cable  can 
vary  enormously.    Oakland  is  laying  33  channels  of  cable  underground 
at  an  estimated  cost  of  $10,  000  per  mile  while  San  Francisco,  across 
the  bay,  is  encountering  costs  of  up  to  ?50,000  per  mile  and  more. 
These  differences  are  reflected  in  different  monthly  charges--$4.  45  for 
Oakland  and  S6«  23  for  San  Franc iseo. 

Where  cable  is  simply  strung  through  underground  ducts, 

the  cost  per  mile  may  ovt?n  be  lower  than  aerial  construction,   One  study 

2  1 

conducted  by  the  Stanford  Research  Institute"  found  that  this  type  of 
construction  Cost  only  $3,000  per  mile,  or  at  least  25  percent  less  than 
aerial  construction.    Maintenance  costs  may  be  greater  for  this  alter- 
native, however,  since  major  repairs  or  alterations  may  require  the 
assistance  of  other  utility  companies  who  share  the  same  ducts. 

In  Mitchell's  rate  of  return  calculations,  it  is  assumed  that 
the  entire  plant  is  rebuilt  in  each  15-vear  generation.    Moreover,  because 
of  the  assumption  noted  above,  this  plant  is  replicated  at  the  beginning 


*l<tarvford  Kr search  Institute,  li  ist-,rss      fori  jnitles  jn  L'able  Tplertslon,  March  1070, 
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of  each  generation.   Clearly,  these  assumptions  overstate  actual  capital 
expenditures.    Kven  if  most  of  the  cable  plant  has  a  1 5 -year  life  in  the 
face  of  extensive  maintenance  built  into  operating  costs,  not  all  of  the 
plant  requires  rebuilding*  Trenches  dug  in  the  first  year  and  conduit 
laid  in  these  trenches  do  not  have  to  be  replicated  In  year  16.    Many  of 
these  conduits  will  survive  for  several  generations,  and  some  may  not 
require  rebuilding  in  the  foreseeable  future.    Moreover,  tower  expenses 
need  not  be  replicated  every  15  years.    In  some  cases,  new  technology 
will  dictate  replacement  of  capital  equipment  but  only  if  operating  coses 
are  so  reduced  by  the  improvement  that  average  costs  of  operation  are 
less  than  incremental  costs  with  the  older  equipment.   Thus,  to  the 
extent  that  rebuilding  is  dictated  by  new  developments,  operating  costs 
should  be  reduced  accordingly.    Mitchell  does  not  do  this;  he  simply 
reproduces  the  plant  in  toto  each  15  years^-a  methodology  which  obviously 
lowers  the  realized  rate  of  return. 

In  our  calculations  in  Section  E  we  shall  make  the 
reasonable  assumption  that  the  underground  percentage  in  the  typical 
system  is  5  percent.    Moreover,  *e  shall  phase  the  Initial  (and 
subsequent  replication  of}  investment  over  two  years,  a  pattern  which 
the  Rand  Dayton  Study  uses  for  each  of  the  sectors  of  its  enormous 
prospective  system.    Unfortunately,  we  cannot  present  very  firm  data 
on  the  percentage  of  cable  which  will  be  laid  in  utility  ducts  nor  on  the 
share  of  plant  investment  vhich  will  not  require  replication.  Therefore, 
we  utilize  Mitchell's  data  on  aerial  and  underground  costs  per  mile  and, 
like  him,  assume  that  the  entire  plant  Is  rebuilt  each  generation  even 
though  we  know  that  these  assumptions  will  lead  to  conservative  estimates 
of  the  rate  of  return. 
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EXPKCTKD HY CAULK OWNKKS . 


Since  any  calculation  of  future  profitability  of  cable  systems 
depends  crucially  upon  the  magnitude  of  future  price -cost  conditions, 
estimates  based  upon  current  perceptions  of  these  data  are  most  precarious 
Without  a  sound  estimate  of  the  price-cost  margin  in  future  years.  It  Is 
unlikely  that  one  will  be  able  to  predict  the  prospective  rates  of  return 
for  table  systems  operating  in  different  environments. 

In  this  section,  we  present  the  strongest  possible  predictors 
of  future  price-cost  marglns--the  estimates  revealed  by  system  owners 
themselves  in  their  purchases  and  sales  of  extant  systems,    In  the  past 
two  years,  a  number  of  acquisitions—large  and  3mall--have  taken  place, 
and  the  prices  at  which  these  systems  sell  reflect  the  discounted  present 
value  of  all  anticipated  future  profits. 

As  Mitchell  has  posited,  cable  system  owners  should  receive 
a  15  percent  return  on  Investment  before  corporate  Income  taxes  to  cover 
their  costs  of  capital*    Thus,  the  present  value  (PV)  of  any  new  system  is 
equal  to  net  revenues  over  all  future  time  discounted  at  a  rate  of  15 
percent.    This  observation  may  be  written: 

ID.  II  PV    -_f™R  .oc  )egt]  e'rtdi  -  KdSle"151"  -  K(30)e'30r  -  .... 

where  PV/S  is  present  value  (or  price  paid)  per  subscriber,  Rq  is  current 
revenues  per  subscriber,  OC    is  current  operating  costs  per  subscriber, 
and  K  (  )  is  the  periodic  recapitalization  of  plant  required  every  generation 

Net  revenues,  R  'OC  ,  are  allowed  to  grow  at  a  rate  g,  the  rate  of  dis- 

o  o 

count  is  denoted  r,  and  the  length  of  a  generation  is  15  years. 
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If  we  assume  that  the  plant  must  be  rebuilt  every  15  years, 
we  may  translate  this  requirement  into  an  annual  capital  charge.  The 
present  value  of  outlays  required  to  rebuild  the  system  every  fifteen 
years  fur  a  system  which  is  one-half  generation  old  is  equal  to  the  re- 
placement cost  of  assets  tunes  e  ~*  ^  »  e  ^'^r  >  P  ♦  ###  ,  At 

a  15  percent  interest  rate  and  reproduction  costs  of  assets  of  $180  to  $200 
22 

per  subscriber,      the  annual  capital  charge  required  for  this  typical 
plant  is  in  the  range  of  $U,80  to  $11,  10  per  subscriber.    We  utilize  a 
figure  of  $10.50  in  the  calculations  below,   We  may  now  calculate  the 
annual  rate  of  growth  (g)  in  net  revenues  by  rewriting  the  present  value 
formula  as  r 

j p.  y .  m,  H  -  OC  -  10,  50 
(O.J  J  _PV       __o  o  

S      "  .  15  -  g 

We  know  that  current  revenues  per  subscriber  are  equal  to  approxi- 
mately $67.  l>2  while  operating  costs  for  median  size  systems  are 
approximately  $32,  according  to  Comanor-Mitehell  data.    Thus,  the 
rate  of  growth  in  net  revenues  per  subscriber  is  easily  found  to  be: 


PV/S 


[f  we  have  information  on  the  price  per  subscriber  paid  by  firms  ac- 
quiring i  able  systems,  we  can  calculate  the  rate  of  growth  which  they 
are  anticipating, 

In  order  to  obtain  an  estimate  of  price  paid  per  subscriber, 
we  have  collected  information  on  all  sales  of  systems  for  which  we  could 
find  complete  data  tn  the  financial  press  in  1971  and  1972.    A  total  of  17 
_  _  -~      .  .  - 

hon  Andersson,  Trip  (AT  V  tr,d  .stry,  ct  al.  ,  loc.  cit.»  estimates  cur  rent  investment  per  home 
passed  it  $i  12.    I:  penetration  at  maturity  U  equal  to  0.65,  capital  costs  per  subscriber  are 
equal  to  $172,    If  penetration         to  rise  above  its  current  level  of  SS  percent,  capital  costs 
per  subscriber  will  be  $204. 
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such  sales  were  found,  ranging  from  one  system  selling  at  $840,  000  to 
48  systems  selling  for  a  total  price  of  $88.  5  million.  The  l?-transaction 
sample  has  a  reported  625,  000  in  current  subscribers. 

The  data  on  current  subscriber  levels  for  all  systems 
purchased  were  converted  to  "mature"  subscription  levels  by  dividing 
reported  subscribers  by  a  maturation  factor  developed  by  Comanor- 
Mitchell,  e  *50/t  ,  where  t  is  system  age  in  months.   This  provided 
an  estimate  of  3lightly  more  than  762,  000  subscribers  at  maturity, 
Total  purchase  prices  for  the  17  companies  aggregated  $350  million  in 
stock,  cash,  and  liabilities  assumed,  or  $460  per  mature  subscriber. 
However,  there  was  considerable  variance  about  this  mean  figure, 
reflecting  obviously  different  investment  situations --differences  in 
municipal  regulation,  local  costs,  subscription  prices,  and  future 
growth  potential.   It  might  be  that  some  systems  carry  franchise  rights 
with  them  which  are  quite  valuable,  allowing  the  system  owner  to  wire 
new  areas  at  large  prospective  future  profits.   Assume,  for  instance, 
that  a  further  100  percent  growth  in  homes  passed  is  envisioned  in  the 
typical  sale- -certainly  a  very  generous  estimate.  The  profitability  of 
these  incremental  subscribers. is  much  less  than  that  for  current  sub- 
scribers who  reside  before  plant  already  built.    Lf  55.  3  percent  of  the 
new  homes  passed  are  enlisted  as  subscribers,  the  system  will  be  faced 

with  investing  in  new  cable  plant  at  a  current  cost  of  approximately  $150 
2  3 

per  subscriber.     This  adds  $25.  17  to  the  annual  $32  in  operating  costs, 
leaving  only  $10.  73  per  year  in  excess  monopoly  profits  (above  the  15 
percent  rate  of  return  required  by  investors).   Thus,  assuming  each 
sale  involves  the  prospect  of  attracting  0.  553  subscribers  for  each 
mature  subscriber  currently  passed  by  the  existing  plant,  we  should 
attribute  $5,  9  3/ ($33.  27  +  5.  93)  or  15  percent  of  each  dollar  of  purchase 
price  to  growth  possibilities.    This  reduces  our  estimate  of  purchase 
price  per  mature  subscriber  to  $391. 

a3.Mnce  Coma  nor- Mitchell  e*!im*ie  dl»».rlb  Jtion  cost!  to  be  more  than  70  percent  of  ill  inveitmenl, 
SlSO  of  she  cjrrent  5203  capitalization  per  i jbscribor  Is  required  to  wire  new  homei* 
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We  are  now  in  a  position  to  calculate  the  annual  rate  of  growth 
of  net  revenues  per  subscriber  which  is  being  capitalized  into  franchise 
purchases  by  recent  buyers.   Referring  back  to  (D,  3)  we  may  eastly 
solve  for  gi 

<D,4>         g  •  .15  -^f5*  ■  -0S5 

Thus,  current  buyers  and  sellers  of  systems  comprising  more  than  10 
percent  of  the  current  industry- -and  Including  firms  such  as  Teleprompter, 
Viacom*  and  Cox  Cable -*are  paying  prices  wmeh  are  consistent  with 
an  expected  8,  5  percent  annual  rate  of  growth  of  cash  now  per  subscriber. 
If  operating  costs  were  not  to  grow  at  aU  in  the  future,  revenues  would 
have  to  grow  by  8.  5  percent  in  order  to  justify  their  well-informed 
expectations. 

The  above  estimate  of  the  rate  of  growth  expected  by  cable 
owners  themselves  is  a  minimum  estimate  given  our  conservative 
assumptions  that: 

•  Operating  costs  are  but  $32,  00  per  subscriber--*  datum 
consistent  with  a  system  size  of  15,000  to  20,000  sub- 
scribers according  to  accounting  statements  and 
Comanor -Mitchell  data. 

•  All  systems  purchased  achieve  maturity  instantly. 

•  Each  system  has  franchise  rights  which  will  yield 
another  0.55  subscribers  for  each  subscriber  attached 
to  the  current  plant  at  maturity. 

Since  the  average  system  sold  was  smaller  than  15,  000,  operating  costs 
may  be  higher  and  current  net  revenues  smaller  than  that  calculated  in 
D,  3.   Moreover*  any  protracted  adjustment  to  mature  penetration  levels 
reduces  the  base  from  which  net  revenues  per  system  must  grow  and, 
therefore,  increases  the  net  growth  required  to  justify  the  price  paid 
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for  the  system.    Finally,  our  assumption  of  one  additional  subscriber 
in  areas  yet  to  be  wired  for  every  mature  subscriber  before  extant  plant 
is  a  maximum  estimate  given  the  franchises  acquired,    The  total  number 
of  homes  in  franchised  areas  not  yet  wired  by  the  firms  acquired  in  these 
17  transactions  is  estimated  to  be  approximately  700,  000  from  1970 
Census  of  Population  counts,    Kven  if  all  of  these  homes  are  wired 
eventually,  they  will  not  equal  total  homes  subscribing  at  maturity  in 
currently  wired  areas.    Moreover,  our  calculation  requires  that  these 
homes  be  wired  instantly- -otherwise,  the  required  rate  of  growth  to 
justify  the  system  purchase  price  must  be  higher. 

Unless  cable  owners  are  willing  to  accept  a  lower  rate  of 
return  than  15  percent  on  capital  before  income  taxes,  we  must  conclude 
that  their  actions  reveal  that  they  are  expecting  perpetual  growth  of  net 
revenues  pe  r  subsc  riber  in  excess  of  8.  5  percent  with  no  increases  in 
cost.    This  increase  is  likely  to  be  realized  in  the  form  of  new  services 
which  add  to  both  costs  and  revenues,  but  we  cannot  on  the  basis  of 
current  evidence  estimate  the  precise  magnitude  of  each  during  future 
years. 

This  8.  5  percent  growth  rate  for  £et  revenues  is  approximately 
consistent  with  a  rate  of  growth  of  gross  revenues  of  3  to  4  percent  per 
annum  with  no  cost  escalation.    Given  the  built-in  wage  escalators  in 
our  operating-cost  formulation,  we  shall  take  4  percent  as  the  maximum 
growth  rate  of  total  revenue  per  subscriber,  but  we  present  estimates  for 
a  more  modest  growth  rate  of  2  percent  as  well. 
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K.    RESULTS  OP  CALCULATIONS 


In  this  section,  we  calculate  the  internal  rates  of  return  on 
cable  systems  in  different  operating  environments  under  the  revised 
assumptions  described  above.  We  utilize  Mitchell's  assumptions  and 
data  for  alt  but  the  following  parameters: 

J.       Penetration  at  Maturity  -  a  ft.  648  in  the  top  50  markets, 

0,653  in  all  other  markets. 

0.  553  in  the  top  100  markets, 
"  ]0.653  in  ail  other  markets, 

2,  All  operating  costs  and  revenues  are  discounted  from  the 
middle  of  each  year.  Capital  costs  are  discounted  from  the  beginning 
of  the  year  in  which  they  are  incurred* 

3.  All  distribution  plant  investment  is  spread  over  two  years- - 
50  percent  in  the  first  year;  50  percent  In  the  second  yeai% 

4,  Underground  cable  percentage  -  5  percent  in  all  markets. 

5.  Twenty-channel  capacity  for  all  systems;  even  those  outside 
the  top  100  markets. 

6,  Exclusivity  Effects  -  Two  additional  independents  imported 

via  three  microwave  hops  each  as 
standby  capacity  to  substitute  for 
blacked-out  independents, 

7.  Origination  -  All  systems  have  standard  origination  as  defined 

by  Mitchell. 

8,  Annual  Revenue  per  Subscriber  -  $67,92  which  grows  at  a 

rate  of  0  percent,  2  percent, 
and  4  percent  in  three 
different  calculations. 

9.  The  number  of  subscribers  increases  at  an  annual  rate  of  2 
percent  in  years  16  through  6Q\ 
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Clearly,  our  assumptions  on  mature  penetration  and  subscribe 
revenues  are  more  generous  than  Mitchell's  and  they  lead  to  higher  calcu- 
lated rates  of  return,   However,  as  we  have  argued  in  Section  C,  these 
assumptions  are  more  consistent  with  cable  system  owners'  projections 
and  currently  reality* 

We  utilize  the  cable  system  owners*  projections  for  penetration 

tn  1^82  for  our  first  calculations,  employing  the  datum  for  markets  51-100 

for  all  markets  outside  the  top  100.    These  calculations  embody  more 

optimistic  penetration  assumptions  for  the  top  100  markets,  but  In  some 

cases  wc  are  more  conservative  than  Mitchell  for  ;he  smaller  markets. 

As  an  alternative  projection,  we  utilize  the  pessimistic  assumption  that, 

despite  growth  potential,  penetration  in  the  top  100  markets  will  remain 
24 

at  55.3  percent. 

For  the  path  toward  maturity,  we  utilize  the  growth  path  used 
by  Mitchell  despite  its  lack  of  statistical  foundation.    We  feel  that  this 
path  Is  a  reasonable  compromise  between  Comanor-Mitchell  and  Park. 
In  addition,  it  is  quite  similar  to  the  one  utilized  by  Park  in  his  Dayton - 
Miami  Valley  predictions. 

Revenues  per  subscriber  take  three  forms --all  beginning  with 
$67.  92  in  the  first  year.    In  the  first  variant,  it  is  assumed  that  there  is 
no  net  growth.    In  the  second,  revenues  per  subscriber  grow  at  an  annual 
compound  rate  of  2  percent  while  in  the  third  they  grow  at  4  percent. 
These  rates  of  growth  are  consistent  with  our  observations  about  prospec- 
tive subscriber  fee  increases  and  future  sources  of  ancillary  revenues. 
More  importantly,  they  are  conservative  reflections  of  revenue  growth 
discounted  by  buyers  and  sellers  of  systems  in  the  past  two  years.  ^ 

F.qually  important  and  also  leading  to  higher  rates  of  return 
are  our  assumptions  concerning  cable  investment  and  its  timing.  While 
we  use  Mitchell's  data  on  eostrf  per  mile  of  each  type  of  cable  plant-- 

2"*lK>n  AnrJersson,  op.  c it . 

L.  Johnson,  et  it,,  op.  cit. ,  Paper  12. 
26Sc<>  Section  C  above  for  an  estimate  of  grovrth  rate  anticipation* . 
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aerial  and  underground- -wv  phase  the  investment  In  that  plant  over  two 
years  in  accordance  with  our  observation  that  few  plants  are  ever 
completed  In  a  single  year.   In  addition,  we  allow  for  a  maximum  of 
5  percent  of  cable  underground  for  a  typical  system  ^iveu  the  obser- 
vation that  few  systems  currently  under  construction  or  in  operation  in 
major  markets  have  more  than  this  percentage  of  their  plant  buried  in 
underground  conduits. 

Minor  changes  involve  exclusivity  and  origination.   We  simply 
allow  the  importation  of  two  additional  standby  independent  signals  to 
offset  the  effects  of  exclusivity  protection  afforded  local  stations.  While 
this  may  not  allow  the  cable  system  to  prevent  blacking  out  one  channel 
at  all  broadcast  hours,  It  will  greatly  offset  any  effect  of  exclusivity 
protection  upon  subscriber  penetration,   The  cost  of  importing  each 
additional  signal  Is  included  in  the  additional  three  microwave  hops  per 
station  required. 

For  origination,  we  utilize  the  Mitchell  "standard'1  origination-- 
requiring  capital  costs  of  $38,  000  and  annual  operating  costs  of  $43,  000. 
Mitchell,  on  the  other  hand,  utilizes  a  minimum  origination  expenditure 
for  systems  of  fewer  than  10,000  mature  subscribers,  but  we  exclude  these 
smaller  systems  from  our  results. 

A  few  minor  differences  exist  between  our  calculations  of 
operating  and  capital  costs  and  those  of  Comanor-Mitchell  upon  which 
Mitchell  relies.    All  of  these  derive  from  the  difficulty  In  translating 
the  Appendix  description  of  cost  parameters  in  Comanor-Mitchell  into 
actual  cost  data.    For  employee  benefits,  office  rentals,  and  house  drops, 
our  cost  data  differ  to  a  minor  degree  with  the  Comanor-Mitchell 
calculations.   These  differences  are  minor  and  have  no  perceptible  effect 
upon  calculated  rates  of  return. 

Otherwise,  we  utilize  the  Comanor-Mitchell  cost  data  for 
the  calculations  reported  below.    Instead  of  replicating  the  plant  over 


o 

ERIC 


3G0 

an  infinite  horizon,  we  simply  allow  for  four  generations  of  J  5-year 
plant  life*  This  reduces  the  rate  of  return  to  a  very  minor  degree  given 
the  present  value  of  net  revenues  realized  61  or  more  yesrs  from  the 
present* 

In  order  to  demonstrate  the  effect  of  alternative  proposed 
copyright  fee  schedules,  we  calculate  the  rates  of  return  under  the  four 
different  assumed  copyright  fee  schedules  employed  by  Mitchell; 

#1       represents  no  copyright  fee  payments) 

#2       represents  1/2  of  number  3j 

*3       represents  the  "McClellan  formula"  in  S.  644;* 

#4       represents  2  times  number  3, 

These  four  alternative  fee  schedules  are  detailed  in  Table  E-l. 


Tsble  E-> 
Copyright  Fee  Schedule 


Copyright  Fee  Schedule  Number 
(Fee  »$  »  4  of  Grogs  Rfrvenuel 


11 

n 

13 

#4 

Percentage  of  Revenue* 
First  $1*0,  COO 

04 

0.  54 

1,04 

J.  04 

Percentage  of  Revenues 

In  Excels  of 
S  160,  000  up  10  $320,  000 

04 

1*04 

3.04 

4,  04 

Percentage  of  Revenues 

in  Excess  of 
U20,0OO  up  to  $460,  000 

04 

3.04 

5.04 

Percentage  of  Revenue* 

In  Excess  of 
1400,000  up  to  16 AO,  000 

04 

2.0*. 

4.04 

8.04 

Percentage  of  Revenues 
In  Excess  of 
$540,000 

0* 

2.  54 

5.04 

tO.  04 

"S.  644  relates  fees  to  subscription  revenues*    For  simplicity,  we  have 
related  the  fee  formula  to  gross  revenues*   This  will  tend  to  understate 
slightly  the  calculated  profitability  of  the  systems  when  copyright  fees 
are  included. 
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Before  presenting  the  calcinated  rates  of  return  Cor  various  systems 
under  oar  assumptions,  however,  we  first  examine  an  arbitrarily  chosen 
system  from  Mitchell's  calculations  to  demonstrate  the  effects  of  our 
assumptions  upon  realized  rates  of  return.   Our  choice  for  this  purpose 
is  a  25,  000  system  In  the  middle  of  the  top  50  markets —Line  1  in  Table  4 
of  Mitchell's  paper.   The  analysis  is  summarized  in  Table  E*2, 

Mitchell  calculates  a  10.  4  percent  rate  of  return  in  the 
absence  of  copyright  fees  for  this  system,    Our  attempt  to  replicate  his 
assumptions  while  centering  all  revenues  and  operating  costs  in  the 
middle  of  each  year  leads  to  an  increase  in  the  rate  of  return  from  10.4 
percent  to  It.  7  percent. 

Reducing  the  percentage  of  underground  cable  to  5  percent 
Increases  the  rate  of  return  by  another  1.  9  percent  (from  11.  7  and  13.6 
In  line  1  of  Table  K-2).    Spreading  distribution  plant  investment  over 
two  years  increases  the  rate  of  return  by  another  0.4  to  0.6  percent. 
Thus,  making  all  of  our  assumptions  except  for  revenues  per  subscriber, 
mature  penetration,  and  the  method  of  countering  the  exclusivity  rule 
increases  the  rate  of  return  from  10.4  percent  to  17,6  percent. 

Line  2  demonstrates  the  effect  of  increasing  penetration  to 
0*278  as  the  assumption  of  loss  in  subscribers  due  to  exclusivity  protec- 
tion is  dropped.    Instead,  we  add  two  imported  independent  signals, 
requiring  three  microwave  hops  each.    The  additional  microwave  costs 
offset  the  increase  in  penetration  and  the  rates  of  return  change  only 
margtnatty. 

When  we  allow  revenue  to  increase  to  $67.  92  per  subscriber 
per  year  in  line  3,  the  rates  of  return  rise  to  13.0  and  15.  1  percent  if 
investment  is  completed  in  the  first  year  and  to  13.4  and  15.6  percent 
with  investment  spread  over  two  years. 
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ftivinut  •  Mr.  43  p*r  >\jo»crlb«r 
Fiftttrniott  at  Witjrti;  •  .441 

31.4% 

I,    Oif  ClJeulltlOTl: 

JUvinu*  •  141.  41  p«r  S^btcrlbir 
l^j^r-i  it  3*  p«r  y«ir 

PilttritioA  at  ttlUritjP  •  .  441 

u.ts 

4.   Ojf  CiIcjIi'.Iw: 
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Finally,  lines  4,  5  and  6  demonstrate  the  effect  of  utilizing 
all  of  our  assumptions,  including  a  mature  penetration  of  64.8  percent. 
The  rate  of  return  rises  to  28.  5  percent  in  the  face  of  $67*  92  per  sub- 
scriber per  year  with  no  growth,  and  it  rises  to  a  heady  36.8  percent  in 
the  face  of  4  percent  growth.   Thus,  our  most  favorable  assumptions 
have  produced  a  trebling  of  the  rate  of  return  for  this  sample  system, 
but  more  than  half  of  this  increase  occurs  even  if  we  assume  that  revenues 
per  subscriber  do  not  increase  from  today's  level. 

Turning  to  our  own  calculations  embodying  the  assumptions 
detailed  at  the  outset  of  this  section,  we  obtain  much  larger  rates  of 
return  than  Mitchell.  Tables  E-3  through  E-7  present  the  results  for 
each  market  category.    Appendix  A  contains  the  detailed  cash  flows  from 
the  computer  printouts  for  these  and  other  simulations. 

Clearly,  if  cable  systems  are  able  to  achieve  the  64.8  to  65. 3 
percent  subscriber  penetration  which  the  owners  are  expecting,  all 
systems  of  10,  000  subscribers  will  be  able  to  earn  considerably  more  than 
the  required  15  percent  on  Investment  even  after  a  copyright  fee  schedule 
such  as  #4  is  imposed.   With  a.  modest  growth  rate  of  2  percent  applied  to 
revenues  per  subscriber,  the  lowest  rate  uf  ieturn  before  copyright  fees  is 
18.  62  percent.   With  a  4  percent  growth  rate,  this  rises  to  22.  72  percent, 

If  we  make  the  more  pessimistic  assumption  that  cable  systems 
in  the  top  100  markets  will  not  be  able  to  improve  upon  their  average  sub- 
scriber penetration  of  55.3  percent,  rates  of  return  fall  slightly,  but  no 
System  with  10,  000  subscribers  earns  a  return  of  less  than  18.  29  percent 
with  2  percent  revenue  growth  and  no  copyright  fees,   At  a  4  percent 
growth  i  ate,  the  minimum  rate  of  return  rises  to  22.36  percent. 

We  also  estimated  the  profitability  of  larger  and  smaller 
systems,  utilizing  the  C-M  cost  data,  and  our  results  were  predictable. 
For  25,000  subscriber  systems,  for  example,  the  rates  of  return  were 


3(34 

consistently  in  excess  of  20  percent  and  often  above  30  percent  while  for 
smaller  systems  with  but  5,  000  subscribers,  the  rates  of  return  were 
in  the  range  of  IB  percent*    These  enormous  differences  derive 

from  the  t'-M  overestimates  of  the  efficiencies  of  size,  of  course,  but 
even  with  this  substantial  bias  incorporated,  the  rates  of  return  for  small 
systems  were  greater  than  the  cost  of  capital  when  4  percent  revenue 
growth  was  assumed. 

One  might  also  ask  how  more  pessimistic  penetration  assump- 
tions affect  our  calculations.    Even  If  penetration  at  maturity  is  expected 
to  be  hut  40  percent  of  homes  passed  in  future  years  for  a  typical  cable 
system,  10,000  subscriber  systems  will  realize  rates  of  return  bctv  een 
18.  33  and  23.  35  percent  under  our  assumptions  with  4  percent  growth  in 
revenues  per  subscriber*   Combining  this  exceedingly  low  penetration 
figure  with  only  a  2  percent  growth  rate  in  revenues  per  subscriber  yields 
rates  of  return  of  14.  28  to  ID.  21  percent. 

it  is  clear  from  these  comparisons,  that  projected  growth  in 
subscriber  revenues  are  critical  to  any  calculation  of  profitability.  While 
our  assumptions  of  2  percent  and  4  percent  are  not  particularly  staggering 
they  overwhelm  Mitchell's  projected  rate  of  0,00  percent  growth.  Since 
we  are  projecting  revenues  and  costs  over  an  infinite  horizonj  it  is  partic- 
ularly important  to  allow  for  the  probability  that  the  average  subscriber 
in  the  year  2000  will  contribute  more  than  $64.  60  per  year  to  revenues 
even  after  adjusting  for  inflation.    Mitchell1  s  method  applied  to  the  tele- 
phone industry  at  a  similar  stage  in  its  development  would  have  led  to  an 
estima**?  in  1515  that  revenues  per  telephone  installed  would  remain  at 
$30  forever  without  improvements  in  productivity!    Obviously,  such  a 
projection  would  have  been  a  woefully  inadequate  guide  for  regulatory 
policy  in  the  ensuing  58  years. 
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Another  striking  result  of  our  calculations  is  the  minor  effect 

of  our  alternative  copyright  fee  schedules.   This  result  obtains  simply 

because  the  average  fee  paid  In  the  first  few  years  Is  a  very  small  percent- 

i 

age  of  revenues.    Even  schedules  #3  and  #4  provide  for  payments  of  only 
I  to  3  percent  and  2  to  6  percent  of  revenues,  respectively,  in  the  first 
five  years  for  systems  with  only  10,000  subscribers.    This  percentage 
increases  as  the  revenues  grow,  but  none  of  our  calculations  posit 
average  payments  of  as  much  as  even  5  percent  per  year  in  these  first 
five  years;  thus,  the  effect  of  the  copyright  fee  schedules  currently  un- 
der discussion  Is  de  minimis  from  the  standpoint  of  estimating  current 
profitability. 
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Haiti  of  Htl.rn  v\  \hd.iU-\1»rhyt 
IP.  OOP  5iib»crlb»r  5>Hfrre  >n  Top  $0  ffiritgtl 


Copyright  Fee  Schedule 


i 

1 

14 

^jb#crvl#r  Penetration 
•  ;  MitJftty  '  0. 

Hfv(r\j*i  per  S-ibicrtbf  r  ■ 
IS?.  92  per  Ye*r* 

19.81'. 

17. IV* 

i*.«A4 

Hevtr^ei  per  Sjbicrlber  * 

la?,  a?  pi.i 

3%  Growth  per  Ytir 

J3.  47-, 

23.01% 

23.  54". 

21.404 

Revenue!  par  Scienter  • 
$3  7,  03  plal 

i*i  Growth  per  Ye»r  ■"** 

11.11% 

27,  164 

2«.6«4 

23.734 

Sabicriber  Ptretntlon 
■t  Maturity  *  0.  5SS 

Revenue*  per  Sjbecrlber  « 
$97.  02  per  Ye*r* 

17.  |7»^ 

IB. 7i4 

16.244 

15,204 

Revm^ei  pir  Sjbicrtber  • 

$37.92  p'ui 

24  Growth  per  Ytir 

3  3.  Ci^ 

il.3J4 

21.204 

20,  314 

Revenjei  per  Sjbic  titer  * 

92  pLi 
4%  Growth  pir  Yeer 

25,7jn 

2».  M% 

24.434 

**Hh  no  growth  over  ttrr. e 


Other  V'trUbtei. 
OtniUy,  200  home  i /mile 

Imported  Slgmle:  3  Independent,  1  duplicate  network,  ied  jcitlor.il 
Microwave  Hope:  14 
I'nderground  Cable.-  S*i 

Inveitmer.t  Period  tor  Dtetrlbutton  Syatem:  3  year* 
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10,000  S  ihHc-rtUr  S;,  *ttn\*\n  Tug  jcTlVarfcf  t< 


t  opyrtjhj  Kt«  Schr  d  j  I  e- 


SmMc  i  Ir  rr  Pw,«  t  r  ,«ti.  n 
it        jfUv     0.6  48 

K^vrr-'je*  per  S  iMc  rHnr  < 
**T. :»2  pf  r  War 

J6.  30% 

15.  85% 

15.  40% 

M.48% 

20,  Mr* 

20,  ,3 7", 

19.51% 

1ST.  i>2  pi  ia 

*  • « rrwwt*i  p»-  r  \  •■.ir 

24.  no% 

24.  4?% 

23,60*. 

it  V  <Mritv  0, 

Kevi'nj^s  per       scnrrr  - 
VS7.  <»J  p*r  Yf*r  ' 

IV76-I 

14,  34". 

13.  90^ 

13.02% 

K^venue*  pej  >ui  vrir^-r 
3  "i  a  rt'w-th  per  Ve  jr 

13.  76  ', 

!3.  36 % 

18,  96% 

1  e.  16  •« 

k^venj**  per  Sv-.bat.riUT  ■■ 

*S7.  >2  pt -it 

4%  Uro-A-th  per  Year 

23.  **% 

23,06*. 

22.24% 

no  g  ravkVi  ->v*r  tit: .*■ 
(.Hr.tr  VarlaMea: 


I>»usity.   150  home  i.'r.lte 

Irr.portei  Signals;   2  knd^rer  i'"-t,  I  d.pUc  ate  r.et  *  orY ,  I  e^icationsl 
\Ucrowav*  lfw.ps  i5 
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10,  000  Sjbtc  fiber  *>>tr  ma  in  Mirktl  51-100 


Copyright  Fee  Schedule 


■v 

S  ib<u-rlr>t>r  rVmlr :itl»n 
al  M,tt  jrily  ■  0.  6*j1 

K"vennc»  per  Suliscrifoer  ■ 
4S7.92  per  \>*r* 

15.94-% 

IS.  49% 

I4.5S% 

ftrvrnoei  p** r  Sj^sc titer  * 

|fi  7.  92  plus 

2 *  Urowth  pe r  Yr»r 

21.  liTi 

20.  B 7% 

:o.<5% 

ie.59% 

Kfvrm.teii  prr  Sjbacrlbrr  : 
4%  tir  jwtri  per  Yea  r 

2t.4  2% 

24.96% 

24.  5S% 

23,«1% 

S.,r.ic nr.fr  Pm.-trMi  >n 
At  Mat  jrlly  !  0,  ^  I 

Kevenje*  per  Subjcr lt>« r  • 
167.  92  f,rr  Year* 

14.  *2'. 

14.  39% 

11.95% 

13. OH 

KfVenufK  per  Subarn^er  » 
2%  Cruwth  per  Yrar 

1  ?,  B2% 

19.  42% 

U.  01% 

18.21% 

Revenue i  per  Subscriber  ■ 

$47,92  pi  I* 

4 '«  (Jrowth  per  Ves  r 

21.92". 

23.  52% 

23.  11% 

22.  29% 

"with  nj  growth  over  time 


Cither  VtIaMM; 
Density.    IM  horn**,-  rr.ile 

I rr ported  Signals  ;   2  independent.  1  educational 
Microwave  Hops,  ih 
t'nderg rc  ind  C  able:  5"j 

Jnvp5.trf.ert  Period  fcr  Distribution  Syotfrn    2  yeard 
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K*t ti  ^1  Hot urn  in  •  Vja.^kM 

10.000  Subscriber  SyHlt  tnii  \n  Markets  51-100 


Copyright  Kte  Schedule 


■v 

Subscriber  Penetration 
at  Maturity  *  0.651 

Krvrrvit*  per  Subscriber  « 
|67.<*2  per  Year' 

14.62% 

14.  39* 

IS*  96% 

13.05% 

Revenue*  per  Subscriber  * 

|67.92plui 

2 %  {.•> rowth  per  V e a r 

19,  79* 

19.  39% 

19,  99*% 

16.  (9% 

Revenue*  per  Subscriber  ■ 

$87,  92  plus 

4%  ("rowth  per  Ye*r 

23.  68  % 

23.  47% 

23.07% 

22.  26% 

Subscriber  Penetration 
»t  Maturity  -  0.  553 

Revenues  per  Subscriber  * 
$67.92  per  Yrar* 

13 .  2 1  % 

12.81% 

12.40% 

11.56% 

Revenue*  per  Subscriber  * 
167.92  plus 

Clro*th  per  Year 

IB.  29% 

17,92% 

17,  65% 

16.  80% 

Revenues  per  Subscriber  ! 

*67.92  plus 

4%  (Jrowth  per  Y**r 

22.  36% 

21.  95% 

21.61% 

20.87% 

Vlth  no  growth  over  time 


Other  Variables. 
Density.-  125  homes/mile 

Imported  Signals.   2  Independent,  1  educational 
Microwave  Hop*;  15 
Underground  Cable :  5% 

Investment  Period  for  Distribution  System:  2  years 
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Tibia  fc-7 

10,  000  Sjbecrlber  Syitemi  In  Mirkiti  101* 


Copyright  F  <>  Sehg4  JU 


SyjUmi 

R*v«nti«i  pir  Sibicrlber  • 
»«7.fli  per  Yur* 

19.  66% 

1ft.  33% 

IS. 77% 

14.16% 

Kevitviei  pir  S^b*crlb«r  • 

JS7.A2  plut 

3%  Growth  per  Yeir 

31.49% 

31.  07% 

20.44% 

10,  ?«% 

R«v«twei  pir  Subicrltir  • 

187.93  plji 

4%  Growth  per  Yeir 

as,M% 

3}.  13% 

34,  70% 

33.  63% 

Edg«*Mirkit 

Btvtr.m  per  Sdbicrlber  • 
«7.93  p«r  Yeir' 

13.33% 

13.  11% 

13.66% 

11.64% 

Revenue*  per  S-»becriber  • 

147, 63  pi  ji 

?*•  Growth  per  Ynr 

18,43% 

IS.  34% 

JT.«% 

ii.  io% 

Rivenjei  per  Subscriber  • 

Hi, *a  pi j* 

4%  Growth  per  Yeir 

33.13% 

33.34% 

31.96% 

31. 19% 

Vith  no  |rowth  ovir  iltr.e 
Other  Virltblei; 

4 

Subecrtber  Penetntlon  at  Miturltyj  0,  653 


DtMlty.  12%  horr.ei/rftUe  tor  mlddU-rr.irVttt  lyiterr,*,  100  KoTT.ei  /mile  for  *<lf •*mirk»t  iy»Un\i 
Imported  SlfP.llli   1  IntfepindenL  1  fdjcitior.el 
SUccowtvt  Hop  i  12 
LV.tferjrojnd  C  ibU:  S% 

Tr.veilrr.enl  Period  for  DJeiribjtion  Syi!eir.r  J  yeire 
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Finally,  we  might  poae  the  question  of  ability  to  pay  in  a 
slightly  different  manner;  What  percentage  of  revenues  could  each  system 
pay  every  year  without  allowing  Its  rate  of  return  to  fall  below  13  percent? 
The  answers  to  this  question  appear  in  Tables  E-8  through  E- 10. 

Combining  the  NCTA's  own  predictions  about  subscriber 
penetration  with  a  modest  2  percent  growth  rate  leads  to  estimates  of 
13*45  to  25, 13  percent  of  revenues  realized  as  excess  returns.  An 
Increase  in  revenue  growth  to  4  percent  leads  to  estimates  of  30,  56  to 
39.80  percent  of  revenues  as  excess  returns.   Even  the  more  modest  55,3 
percent  penetration  assumption  for  the  top  100  markets  yields  estimates 
of  12.  52  to  22..  28  percent  of  revenues  In  excess  of  those  required  to  cover 
the  cost  of  capital  with  our  modest  2  percent  growth  rate.  This  rises  to 
29.  82  to  37.  57  percent  when  4  percent  growth  is  assumed.   Even  if 
penetration  is  a  meager  40  percent  of  homes  passed  at  maturity,  4  percent 
revenue  growth  would  yield  estimates  of  excess  returns  of  1  7  to  30  percent 
of  revenues  for  a  10,  000  subscriber  system, 
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Vtrc en 

or  cither  r 

Table  h'.  3 

•jje  of  Itevenuea  AvilWbLe. for  t'cpj  right  Kee* 
sea  After  Allowance  for  15  Percent         of  <  apital 

10.  0 00_ s 'jbj c rj bej_S^»un-_«_tn  lb 
S  jbVc  Fiber"  T'e  net  f it  ion 
Hi  Maturity  *  6  5,  J\ 

e.MMcDc  of_the  Top_  50  Mjrkeli 
"  "*S"jb * cVTbe  r  P*Vr e t*r a U orT 
at  Maturity  ■  S3,  3». 

Kev«o4e>  per  Subscriber  » 
$97,  92  per  Year 

9. 5<n 

6.01*, 

K«jv*nues  per  Sib«crlb«r  « 

$67,  92  plus 

2"«  CJrowth  per  Yrar 

22,  28** 

K«rvenuea  per  Subscriber  • 

$57,  92  plus 

4*«  Urowtn  pi>r  Year 

39.  S3*. 

37.  574          .  . 

I0j  000  S tbjimbcr^Sjr jtemtjn J 
Subac  HbeVPeneTraUorT  ~ 
at  Maturity  «  64. 1'. 

ne_E  ^e_ofJhe_  Top_  JO  M  a  r k  et s_ 
Subscribe  r  "penet  ratfoa 
at  Maturity  *  ^5.3't 

Kevenues  per  Subscriber  ; 
$67.  92  per  \>ar  * 

0.001* 

Kevenuvs  per  Subscribe r  • 

$67.92  plus 

2**  Growth  per  Year 

20. 44** 

18. ITS 

Hrvenue*  per  Subscriber  « 
167, d 2  plus 

Urowth  per  Ye»r 

36. t 1^ 

33.20*, 

no  growth  over  time 
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Tsble  K-9 

Ferc«nJ*gtf  of  Heven  jta  AvtililA*  ( tr  Copyright  V*e* 
or  Other  lae*  Atler  Allowance  for  15  Percent  Coat  of  £aplul 

!0(0OO  Subscriber  System*  In  the  Middle  of  Mirket*  $1-100 

Subscriber  Penttrittlon 
kt  Mrturl!/  «  5^.3"» 

Subscriber  Penetration 
st  Maturity  »  55.  3A 

Revenues  per  Subscriber  * 

#  v  •  »  7i  pv  *   i  c  ■  r 

4,00^ 

0,00*. 

Revenue*  per  Subscriber  * 

1*7.92  pW* 

2*»  Growth  per  Year 

20.63*1 

16.  90^ 

Revenue!  per  Subscriber  • 
$67.92  plu* 

Crowth  per  Yesr 

36,!6'« 

33,30*. 

10,000  Subscriber  System*  in  the  E<3te  of  Markets  11-100 

Subscriber  Penetration 
«t  Maturity  -  65.  3% 

<     Subscriber  Penetration 
st  Maturity  •  55,  3^ 

Revenue*  per  Subscriber  * 
|87.  92  per  Yesr* 

0.  00** 

0.00*. 

Revenue*  per  Subscriber  * 

167.92  plw* 

%*•  Crowth  per  Yeir 

16,  91 'i 

12.52'. 

Revenues  per  Subscriber  ■ 

»67.  92  plus 

4t  Growth  per  Yesr 

33. 

29.62*« 

"no  growth  over  tirr.e 
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I  *1  Ik  i.  >  SO 

1  tgt  .<f  K»              AvjiU^k  fur  C.  flight  Kf« a 

\itor  AWotAtw*  for  JA  Percent  C  oHt  of  Capital 

10,0'JO  Subscriber  Systems  in  Markets  10  J  * 

SihKribvr  Pffiet ration 
at  Maturity  *  *5.  3"i 

Edge 

Subscriber  Per,»-lratton 
it  Verity  '  6  5,  3". 

Htvtnui  p«r  Sjtsc  ribrr  » 
*3  7.  92  per  Ye«r* 

4.83". 

O.OC't 

Revtruei  p«r  Sjb»crlbtr  * 
2*1  Growth  p»r  Yt»r 

21,31', 

13.43". 

R«ver\j«i  ptr  Subscriber  • 

W,  52  plja 

■4'V  Growth  p«r  Y«»r 

30.  5«* 

*r.O  growth  over  time 


F.  CONCLUSIONS 

Based  on  the  foregoing  calculations,  our  conclusions  on  the 
ability  of  cable  systems  to  develop  in  major  markets  and  to  pay  prospec- 
tive copyright  fees  is  much  more  sanguine  than  that  offered  by  Mitchell. 
The  difference  derives  largely  from  the  unsupportable  assumptions  mode 
by  Mitchell  in  his  analysis - -assumptions  wholly  inconsistent  with  NC'TA 
members'  predictions  and  recent  behavior  in  cable  system  sales*  Once 
Mitchell's  low  penetration  rates  and  conservative  revenue  estimates  are 
replaced  by  more  reasonable  industry  estimates,  rates  of  return  rise 
strikingly,  even  in  the  face  of  rather  substantial  copyright  fee  payments, 

DespUo  our  rather  substantial  revision  of  Mitchell's  calcu- 
lations, our  estimates  of  prospective  system  profitability  remain  quite 
conservative  for  six  major  reasons. 

Kirst,  we  use  (  omanor -Mitchell's  capital  and  operating  cost 
data  with  very  Uttle  alteration,    These  estimates  have  been  criticized  as 
considerably  high  and  will  probably  prove  to  overestimate  cable  system 
costs  in  future  years* 

Second,  we  utilize  Mitchell's  arbitrary  maturity  path  in  our 
calculations.    As  cable  is  built  in  larger,  denser  markets,  it  may  be 
easier  for  cable  operators  to  enroll  subscribers  at  a  more  rapid  pace. 

Third,  we  assume  that  no  installation  fees  are  collected  by 
system  owners  despite  obvious  evidence  to  the  contrary. 
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Fourth,  we  assume  that  every  system  invests  in  its  own  origi- 
nation equipment.    For  smaller  systems,  this  may  well  be  a  generous 
assumption  if  methods  are  devised  to  share  origination  facilities , 

Finally,  the  large  microwave  costs  are  arbitrary  at  best. 
With  the  development  of  new  competition  in  microwave  common  carriage, 
and  the  possibility  of  satellite  distribution  systems,  it  seems  likely  such 
costs  for  each  system  to  build  and  maintain  its  own  microwave  equipment 
will  decline  substantially. 

Our  assumption  of  future  mature  penetration  levels  is  more 
generous  than  that  provided  by  existing  statistical  demand  models,  but 
these  models  are  seriously  deficient  in  their  ability  to  predict  even 
current  demand.    Since  our  projections  of  penetration  derive  from 
estimates  offered  by  major  cable  companies,  we  believe  that  they  are 
more  soundly  based  than  the  relatively  pessimistic  values  advanced  by 
Mitchell. 

The  resulting  estimates  of  cable  profitability  find  medium 
to  large  size  systems  earning  in  excess  of  20  percent  on  capital  in  nearly 
every  situation  in  the  absence  of  copyright  payments.    These  returns  are 
above  those  deemed  necessary  to  attract  investment  capital  to  the  industry. 
Thus,  we  conclude  that  substantial  copyright  fees  could  be  paid  without 
inhibiting  the  growth  of  typical  cable  systems  in  the  country's  major 
markets  as  they  are  presentlv  conceived. 
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Mr.  Bkkn>mn\  Mr.  Oiuirnmii,  the  next  witnesses  appear  on  behalf 
of  the  National  Association  of  Broadcasters  and  the  Association  of 
Maximum  Service  Teleeasters. 

This  will  be  a  joint  presentation  on  behalf  of  both  broadcasting 

associations, 

Mr.  Wasilewski,  would  you  identify  yourself  and  your  associates, 
please? 

STATEMENT  OF  VINCENT  T,  WASILEWSKI,  PRESIDENT,  NATIONAL 
ASSOCIATION  OP  BROADCASTERS;  ACCOMPANIED  BY:  JOHN  B, 
SUMMERS,  GENERAL  COUNSEL,  ERNEST  W,  JENNES,  ASSOCIA- 
TION OF  MAXIMUM  SERVICE  TELECASTERS,  INC. 

Mr.  W.\ silk\v.sk i,  Mr.  Chairman,  I  appear  here  both  in  my  capacity 
as  president  of  the  National  Association  of  Broadcasters  and  also  on 
behalf  of  the 'Association  of  Maximum  Service  Telecasters.  With  mo 
lodav  a iv  John  Summers,  XAH's  general  counsel  and  Ernest  Jennes, 
MST's  general  counsel. 

NAB  and  MST  are  making  a  joint  presentation  because  of  the  very 
limited  amount  of  time  allocated  to  broadcasters.  There  is  no  difference 
in  the  posit  ions  on  C  AT  V  copyright, 

Xow,  broadcasters  have  at  least  two  different  interests  in  CATV 
copyright.  First,  broadcasters  themselves  have  ownership  interests  in 
some  copyrighted  material  that  CATV  systems  continue  to  take  from 
broadcast  stations  without  payment  and  sell  to  the  public  for  a  fee/ 

Second,  CATV  systems  are  in  direct  competition  with  broadcast 
stations  for  viewers,  listeners,  and  advertising  revenue,  This  competi- 
tion is  increasing  and  will  continue  to  increase.  Indeed,  leading  CATV 
spokesmen  state  repeatedly  that  they  hope  and  intend  that  cable  tele- 
vision will  largely,  if  not  entirely,  replace  free  broadcast  television. 

A  law  that  confers  a  compulsory,  copyright  license  on  cable  televi- 
sion inherently  gives  CATV  an  unfair  competitive  advantage  over 
free  broadcasters,  who  must  bargain  for  copyrighted  material  they 
use.  CATV  would  have  this  unfair  advantage  even  if  it  had  to  pay  as 
much  as  broadcasters  for  copyrighted  materia).  In  fact,  it  is  clear  that 
CATV  would  pay  much  less  for  the  same  material,  not  only  under  the 
low  CATV  fee  levels  proposed  in  S.  1361  but  even  under  the  levels 
supported  by  the  copyright  owners.  For  example,  FCC  figures  show 
that  the  typical  television  station  pays  34  percent  of  its  total  revenue 
for  its  nonnetwork  program  material. 

Despite  the  inherent  unfairness,  NAB  and  MST  have  been  willing 
to  support  limited  compulsory  licenses  in  accordance  with  the  terms  of 
the  November  1971  consensus  agreement,  which  was  also  accepted  by 
NCTA  and  the  copyright  owners. 

We  believe  that,  as  provided  in  that  consensus,  the  fee  levels  for 
such  compulsory  licenses  should  bo  determined  by  an  independent  ar- 
bitration tribunal,  and  not  by  statutory  fiat.  Such  a  tribunal  would 
have  both  the  time  and  the  expertise  to  sort  out  the  conflicting  claims 
of  the  interested  parties  and  the  complex  and  elaborate  economic  data 
advanced  in  support  of  those  claims, 

Traditionally,  Congress  delegates  such  complex  questions  to  a  body 
equipped  to  examine  them  in  detail.  If  the  claims  of  the  CATV  in- 
dustry to  a  very  minimal  fee  are  valid,  the  industry  should  not  be 
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afraid  to  submit  them  to  an  arbitration  tribunal.  Moreover,  XCTA 
specifically  agreed  that  the  fees  would  be  fixed  by  arbitration  as  part 
of  the  consensus  agreement, 

As  a  result  of  that  consensus,  the  cable  industry  has  been  enjoying 
the  benefit  of  permissive  new  FCC  rules  on  the  importation  of  distant 
broadcast  stations  for  over  a  year  and  a  half.  It  Ill-behooves  XCTA 
to  back  away  from  the  consensus  now, 

NAB  ana  MST  reluctantly  accepted  that  consensus  and  agreed  to 
support  a  limited  compulsory  license  for  CATV  only  because  of  our 
belief  that  the  consensus  limitations  on  the  scope  of  the  compulsory 
license  would  be  implemented*  Provided  that  those  limitations  are  im- 
plemented, we  continue  to  support  the  consensus  despite  the  recent 
decision  of  the  second  circuit  holding  that  all  CATV  use  of  distant 
signals  is  subject  to  normal  copyright  liability. 

Without  such  limitations,  the  unfair  subsidy  which  compulsory 
licenses  exact  from  broadcasters  would  undermine  the  economic  viabil- 
ity of  free  television  broadcasting,  thus  depriving  the  public  of  free 
programing  they  now  receive  and  impairing  the  principal  source  of 
the  revenues  to  program  producers  necessary  to  stimulate  program 
creation  and  development. 

Specifically,  NAB  and  MST  submit  that  compulsory  licenses  for 
CATV  systems  should  cover  only  CATV  retransmission  of  local  broad- 
cast stations  and  such  programs  from  distant  stations  as  are  con- 
templated under  the  FCCs  1972  CATV  rules, 

An  openended  compulsory  license— one  for  example  that  covered  all 
CATV  retransmission  of  distant  stations  which  the  FCC  may  here- 
after authorize— would  be  a  sweeping  delegation  to  four  or  fewer 
members  of  the  FCC  to  change  and  even  radically  revise  the  copy- 
right law  at  any  time  in  the  future, 

\Ve  strongly  opposo  any  such  openended  compulsory  license.  We 
assume,  in  view  of  the  letter  of  January  31,  1972,  from 'the  chairman 
of  this  subcommittee  to  Chairman  Bureh  and  the  fact  that  the  current 
hearings  are  not  focusing  specifically  on  the  critical  question  of  the 
terms  and  conditions  of  the  compulsory  license,  that  this  subcommit- 
tee does  not  have  doubts  about  the  approach  agreed  to  by  XCTA,  the 
copyright  owners,  NAB,  and  MST  when  they  accepted  the  1971  con- 
sensus, 

If  there  are  doubts,  we  urge  that  such  hearings  be  held.  In  any  event, 
because  the  question  of  the  scope  of  the  compulsory  license  is  of  para- 
mount importance,  we  plan  to  submit  a  supplemental  written  state* 
ment  on  that  subject,  together  with  suggested  statutory  language. 

Although  broadcasters  have  not  been  invited  to  participate  in  the 
hearings  this  afternoon  on  copyright  treatment  of  sports  events, 
broadcasters  fully  support  normal  copyright  liability  for  cable  re- 
transmission of  sports  events  not  available  to  a  local  station  as  pro- 
posed in  S.  1361,  We  also  plan  to  submit  a  supplementary  statement 
which  will  deal  with  this  vital  question, 

Let  me  close,  Mr,  Chairman,  by  saying  on  behalf  of  XAB  that, 

while  the  record  is  not  being  opened  with  respect  to  section  114  of  S. 
1361,  XAB  and  broadcasters  generally  are  steadfastly  opposed  to  the 
creation  of  a  new  proprietary  right  in  the  form  of  copyright  record* 
ing  right  for  record  manufacturers  and  performers. 

Thank  you  vey  much  for  inviting  me  to  appear  today, 


am 


Senator  MrCi.u.i.  w.  Very  well 
Any  questions,  Sotnttnrf 

Senator  HriUHi'K.  Well,  the  sense  of  your  testimony,  or  tin*  essence 
of  it,  is^you  uiv  willing  today,  to  uliule  liv  the  consensus  ntfreeinenl. 

Mr.  Wahi»kwski.  Ye*.  sn\  On  nil  uU  together  Imsis. 

Senator  llrumrK.  That  seems  to  lie  tin*  essence  on  your  testimony. 
I  ium»  no  ftirthor  quest  ions. 

Mr.  Wash.kwski,  Yes, sir,  That  is. 

Mr.  Hkknn a\,  Mr.  Wasilewski,  eouhl  you  indicate  whether  or  not 
you  support  the  position  taken  by  tho  subcommittee  previously  on  the 
sport  provision otseet km  lit  i 

Mt\  Wasii.kwsiu.  As  coiitaiuoil  in  the  pivsent  hill  < 

Mr.  HitKVNAN,  Ascontaincd  in  the  present  hill. 

Mr,  Wasii.kwski.  Yes,  sir,  I  iHit  say  that  we  support  that  position. 

Senator  Mi:(?i.)-:r.Mx.  You  imlieatoth.it  you  had  not  boon  invited.  I 
wonder  if  yon  felt  that  you  should  nnvtivivvate  i 

Mr.  Wasii.kwski.  I  just  wanted  to  point  out,  sir,  that  I  was  testi- 
fying on  behalf  of  something  jhat  was  not  part  of  this  mornings 
hearing,  and  wo  do  not  necessarily  want  to  eomo  in  this  afternoon. 
We  would  like  the  opportunity  to  rebut. 

Senator  McCYki.lax.  If  you  wanted  to  appear,  I  was  going  to  con* 
skier  your  interest  and  give  you  tho  opportunity.  That  was  all  I 
wanted  to  be  sure  of. 

Mr,  Wasiwavski.  I  said  all  that  I  wanted  to  say  about  it. 

Senator  Mt( Yum. an.  All  right. 

Thank  you  very  much. 

(*all  the  next  witness, 

Mr.  Wasilkwski.  Thank  you, 

[Tho  prepared  statement  of  Mr,  Vincent  T,  Wasilewski  follows:] 

Joint  Statement  on  KeitMt'  or  the  National  Association  of  Broadcastebs 
ami  tiik  Association  of  MAXIMUM  Skkvio:  Teuxastkks  uy  Vixcknt  T.  Wasi- 

IUWSKI,  i'KKSIOKNT.  NATIONAL  ASSOCIATION  OF  l?ROM)CASTKKS.  HeFORK  THE 
Kl'BCOM M ITTEK  ON  CoPYUUilfTS,  PATENTS,  AND  TRADEMARKS,  SENATE  COMMITTEE 
ON  THE  JUDICIARY 

Mr.  Chairman,  I  appear  here  lioth  In  my  capacity  as  President  of  the  Na- 
tional Association  of  liroaricnsters  anil  also  on  l^olmlf  of  tho  Association  of 
Maximum  Service  Teleeasters.  With  me  today  are  John  Summers*  NAIVs  (Jon- 
oral  Counsel,  ami  Kniest  Jennet  MSTs  General  Counsel.  NAH  and  MST  are 
mafcim?  a  joint  presentation  because  of  the  very  limited  amount  of  time  allo- 
cated to  broadcasters.  There  Is  no  difference  In  their  positions  on  CATV 
copyright. 

Broadcaster*  have  at  least  two  different  Interests  Jn  CATV  copyright.  First, 
broadcasters  themselves  have  ownership  interests*  In  some  copyrighted  material 
that  CATV  systems  continue  to  take  from  broadcast  stations  without  payment 
and  sell  to  the  public  for  a  fee.  Second.  CATV  systems  are  in  direct  competition 
with  broadcast  stations  for  viewers,  listeners  and  advertising  revenue.  This 
competition  is  increasing  ami  will  continue  to  increase,  Indeed,  loading  CATV 
s|>okesiuen  state  repeatedly  that  they  ho|n>  nnd  intend  that  cable  television  will 
largely,  if  not  entirely,  replace  free  broadcast  television. 

A  law  that  confers  a  compulsory  copyright  license  on  cable  television  inherently 
gives  CATV  an  unfair  competitive  advantage  over  free  broadcasters,  who  must 
bargain  for  copyrighted  material  they  use.  CATV  would  have  this  unfair  advan- 
tage even  if  It  had  to  pay  as  much  as  broadcasters  for  copyrighted  material.  In 
fact,  It  U  clear  that  CATV  would  pay  much  less  for  the  same  material,  not  only 
under  the  low  CATV  fee  to  vols  proposed  In  S,  J301  hut  even  under  the  levels  sup- 
ported by  the  copyright  owners.  For  example,  KCC  figures  show  that  the  typical 
television  station  pays  34  percent  of  Its  total  revenue  for  its  non-network  program 
material. 
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Despite  Hip  into  rent  unfairness,  XAU  i\m\  MST  haw  heel)  willing  to  support 
liwitnl  compulsory  licences  in  atvordniue  with  Hm  terms  of  tlio  November  1071 
•  rmiMlisus  Agreement"  \\  f  1  ill  a  was  also  accepted  hy  NCTA  and  t  lit*  copyright 
owners,  We  hcllcvc  that,  as  provided  la  that  Corwtnsus,  tlio  fee  levels  l*i>r  such 
compulsory  licenses  sttmitil  oo  determined  hy  tta  independent  arbitration  trthumil, 
and  nut  by  statutory  Hat,  Such  a  trlhuiml  would  ha\e  hnih  tin*  time  ami  Hip  ex- 
pertise tii  sort  out  flu*  (onllicling  Wnlms  «>f  lap  Interested  parties  and  I  hp  complex 
I  and  elaborate  economic  data  advanced  in  support  of  these  claims,  Traditionally 
('uiigivss  delegates  siah  complex  ipieNlhais  h>  a  body  equipped  to  examine  tliPiu 
in  detail.  If  tlip  claims  of  tliP  CATV  Industry  to  a  wry  niliilnuil  fpo  are  valid,  tin* 
Industry  should  not  ho  afraid  to  submit  them  to  an  arbitration  1  rllititisil.  More, 
over.  NCTA  spccillcnlly  agreed  that  Hip  fivs  would  bp  tlxed  by  arbitration  as  part 
of  Hip  'tVnsensns  Agreement."  As  a  result  of  that  Consensus,  Hip  puhlo  Industry 
has  been  enjoying  Hip  bpriptH  of  permissive  now  KCC  rates  on  Uio  Importation  of 
distant  bmnuYusi  stations  fnr  over  a  year  and  a  linlf.  It  ill  behooves  NCTA  to 
baek  away  from  Hie  Consensu*  now, 

NAM  and  MSP  reluctantly  accepted  Hint  Consensus  and  agreed  to  support  a 
limited  compulsory  license  for  CATS  only  because  of  our  lielief  that  the  Consensus 
limitations  on  the  sco|>c  of  the  compulsory  license  would  be  Implemented.  Pro* 
vided  that  Hiosp  limitations  are  Implemented,  we  continue  to  support  the  Com 
spusih  dpspltp  the  recent  decision  of  Hip  Second  Circuit  holding  that  att  CATV 
use  of  distant  signals  is  subject  to  nonnal  copyright  liability.  Without  such  limi- 
tations, the  unfair  subsidy  which  compulsory  llceases  exact  from  broadcasters 
would  undermine  the  ecotiomte  viability  of  free  television  broadcasting,  thus  de« 
prlvlug  l he  public  of  free  programming  tbey  now  receive  and  impairing  the  prln* 
el  pal  source  of  the  revenues  to  program  producers  necessary  to  stimulate  program 
creation  and  development. 

Specifically.  NAH  and  MST  submit  that  compulsory  licenses  for  CATV  systems 
should  cover  only  CATV  retransmission  of  local  broadcast  stations  and  such  pro- 
grams from  distant  stations  as  are  contemplated  under  the  KCC's  1U72  CATV 
rules',  An  open  ended  compulsory  lieensc-  one  for  example  that  covered  all  CATV* 
retransmission  of  distant  stations  which  the  FCOmay  hereafter  authorise—  would 
be  a  sweeping  delegation  to  four  or  fewer  members  of  the  KCC*  to  change  and  even 
radically  revise  the  copyright  law  at  any  time  In  the  future.  We  strongly  oppose 
any  such  open-ended  compulsory  license.  We  assume,  In  view  of  the  letter  of 
January  31.  1U72,  from  the  Chairman  of  this  Subcommittee  to  Chairman  Hureh 
and  the  fact  that  the  current  hearings  are  not  focusing  specifically  on  tVe  criti- 
cal ipipstion  of  the  terms  and  conditions  of  thr  compulsory  license,  that  this 
Subcommittee  does  not  have  doubts  about  Hie  ap,  voach  agreed  to  by  NCTA,  the 
copyright  owners,  NAH,  and  MST  when  they  accepted  the  1U71  Consensus.  If  there 
are  doubts  we  urge  that  such  hearings  he  held.  In  any  event,  because  the  question 
of  the  scope  of  the  compulsory  license  Is  of  paramount  Importance,  we  phut  to 
submit  a  supplemental  written  statement  on  that  subject,  together  with  «ug* 
gpsted  statutory  language. 

Although  broadcasters  have  not  heeu  Invited  to  pnrtiHpato  In  the  hearings 
this  afternoon  on  copyright  treatment  of  sports  events,  broadcasters  fully 
|w>rt  normal  copy  rigid  liability  for  cable  retransmission  of  sports  events  not 
available  to  a  local  station  as  proposed  in  S.  WM.  Wo  also  plan  to  submit  a  sup- 
plementary statement  which  will  deal  with  this  vital  question. 

l/et  me  close  by  saying  on  behalf  of  NAH  that,  while  the  record  Is  not  l>cing 
opened  with  respect  to  Section  111  of  S.  13(11,  NAH  and  broadcasters  generally 
are  steadfastly  opjwtsed  to  the  creation  of  a  new  proprietary  right  in  the  form 
of  a  copyright  recording  rik'ht  for  record  manufacturers  and  t*>rformcrs. 

Thank  yon  very  much  for  inviting  me  to  ap|>onr  today. 

Mr.  ItakXKAN*.  We  now  have  a  joint  presentation  by  the  throe  per- 
forming rights  societies,  ASCA1\  KMT,  and  SKSAC  * 

Mr.  Herman  Finkelstein,  would  you  make,  your  presentation  ?  Could 
you  identify— 

Mr.  Cham  Kit,  Mr.  Counsel,  Mr.  Chairman,  my  name  is  Edward  M. 
Cramer.  T  am  president  and  chief  executive  officer,  of  Hrondcust  Mu- 
sic, Ttu\  Seated  on  my  far  left  is  AU)ert  F.  Ciancimiuo,  counsel  for 
SKSAC  Ine\,  and  to  toy  immediate  left  is  Herman  Finkelsteitu  gen- 
eral counsel  for  ASCAP.  In  order  to  conserve  the  time  of  this  com- 


miltee.  we  have  agreed  upon  u  joint  presentation,  where  all  of  us  will 
l>e  available  subsequent  to  the  presentation  to  answer  your  questions. 
Thank  yon, 

t  Mr.  liriKNNAN.  Counsel  thanks  all  three  societies  for  their  coopera- 
tion ami  hopes  it  will  continue, 
Senator  Mc/Cikilax,  Have  you  si  il  unit  In  I  \  our  statement  i 
Mr,  Ckamkk.  Yes. 

Mr,  Hukknan*.  Yes,  Mr.  Chairman. 

Senator  MiIYmxan.  They  will  he  printed  in  the  record  in  full. 
You  may  proceed. 

STATEMENT  OF  HERMAN  FINKELSTEIN,  GENERAL  COUNSEL, 
ASCAP;  ACCOMPANIED  BY:  EDWARD  M,  CRAMER,  PRESIDENT, 
BMI;  ALBERT  F.  CIANCIMINO,  COUNSEL,  SESAC,  INC. 

Mr.  Fixkki,stkis\  Mr,  Chairman,  in  accordance  with  the  commit- 
tees request,  this  statement,  as  Mr,  Cramer  pointed  out,  is  living  pre- 
rented  jointly  on  behalf  of  the  three  Aineeiean  organizations  which 
inako  it  possible  for  all  users  of  musical  works,  including  operator  of 
cable  televisions  sy>tems  to  obtain  licenses  to  perform  publicly  in  rion- 
dramatic  form,  any  inu>iral  composition  required  in  their  operations, 

Thcsa  organizations,  the  Ameriacn  Society  of  Composers,  Authors*, 
and  Publishers,  commonly  known  as  ASCAl';  Hroadcast  Music,  lue,, 
commonly  known  as  UMI;  and  SKSAC,  Inc,  are  well  known  to  the 
Chairman  and  members  of  this  committee.  Kach  is  filing  a  separate 
statement,  but  nil  three  join  in  this  statement,  following  the  sugges- 
tion of  counsel  for  this  committee. 

We  shall  brielly  summarize  the  reasons  supporting  our  position  that 
there  is  no  need  for  a  statutory  license  for  the  music  embodied  in  these 
three  repertories  because  there  is  already  adequate  assurance  of  the 
availability  of  all  music  they  require  at*  fair  and  nondiscriminatory 
m  ices;  and  that  if  any  price  control  is  necessary,  it  is  already  available 
by  rusorttonn  impartial  body — thecourtsornrbitralion. 

As  our  respective  snpnorti'ngstatcmcnts  indicate: 

( I)  Music  performed  in  noiulramatic  form  is  unique  among  copy- 
righted works  in  that  it  is  all  available  fo  everyone,  inchuling  CATV, 
on  a  nonexclusive  basis  without  any  problems  of  clearance  or  compli- 
cated negotiations  for  individual  works,  or  fears  of  prices  being 
arbitrary,  unreasonable  or  discriminatory* 

(%2)  Music  has  been  available  to  all  users  through  tins  simple  method 
of  licensing  for  decades. 

The  assurance  that  prices  will  be  fair,  reasonable,  and  non- 
discriminatory is  a  matter  of  public  record.  In  the  case  of  ASCAP.  it 
is  embodied  in  a  decree  of  the  Federal  Court  entered  in  1050  on  the 
consent  of  the  I  \S.  (iovernment  and  ASCAP. 

'I  lie  Federal  Court  is  available  to  any  user,  including  CATV,  who 
questions  the  reasonableness  of  rates  quoted  by  ASCAP.  Several  pro- 
ceeding to  determine  reasonable  rates  have  been  brought,  by  broad- 
casters, wired  music  operations  and  others.  In  fact,  proceedings  to 
determine  reasonable  rates  brought  by  the  national  broadcasting  net- 
works and  by  Muzak  operators  and  others  are  pending  at  this  time. 

PMI  and  SKSAC.  Inc.  have  tendered  arbitration  to  the  CATV 
representatives  and  will  continue  to  do  so. 
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{ I)  The  distance  of  I Ik*  station  from  which  music  is  picked  up  docs 
not  raise  imy  problems.  1'nder  the  prevailing  licensing  system,  nil 
music  is  equally  available  to  CATV  whether  it  comes  from  distant 
stunviv*.  from  hval  sources,  or  even  when  it  is  originated  by  the  cable 
.system  itself. 

5,  We  have  hoard  a  great  deal  about  the  keeping  of  records  of  uses 
and  seeing  I  lint  payments  are  apportioned  among  those  whose  works 
are  used.  This  is  undertaken  by  the  licensing  organizations;  it  docs 
not  present  a  problem  to  the  CAT V  operator. 

<».  The  music  licensing  organizations  have  met  with  representatives 
of  the  cable  television  industry  and  have  not  had  any  problem  as  to  the 
method  of  licensing  and  the  availability  of  all  music  used  in  nondra- 
matic  form  to  all  CATV  operators  for  atl  purposes. 

Figures  requested  by  cable  television  to  assist  in  reaching  agreement 
as  to  rates  for  all  their  music  were  given  to  CATV  by  these  organiza- 
lions  several  months  ago,  There  is  every  reason  to  believe  that  agree- 
ment can  be  reached  with  the  CATV  industry,  as  it  has  been  with  other 
industries,  considering  all  the  safeguards  available  to  CATV. 

in  conclusion,  we  submit  that  there  is  no  necessity  for  a  compulsory 
v\  license  foe  musical  works  if  those  works  are  available  on  the  following 


First,  the  works  are  part  of  a  total  repertory  made  available  to  cable 
television  under  a  single  license  agreement  without  requirement  of 
separate  negotiations  for  individual  works  or  individual  uses: 

♦Second,  the  works  are  available  on  a  nonexclusive  basis  on  fair  and 
nondiscriminatory  terms. 

Third,  the  agreement  makes  the  works  available  for  a  substantial 
period  of  time.  Agreements  are  made  available  to  broadcasters  for  a 
period  of  ;>  years. 

Fourth,  in  the  event  of  dispute  as  to  the  reasonableness  of  the  rates 
quoted,  the  rates  can  be  determined  by  resort  to  a  U.S.  district  court 
or  to  arbitration. 

Fifth,  provision  is  made  for  payment  to  the  licensor  for  distribution 
to  the  oarties  entitled  to  the  amounts  collected  so  as  to  avoid  any  dis- 
putes between  the  licensees— that  is,  individual  cable  systems— and 
individual  copyright  owners. 

As  we  have  previously  indicated,  section  111  could  be  framed  so  as 
to  exempt  musical  works  from  a  compulsory  license  if  they  are  volun- 
tarily made  available  on  the  basis  I  have  outlined;  or  it  could  specifi- 
cally require  that  atl  musical  works  bo  licensed  to  cable  television  for 
retransmission  on  that  basis. 

If  a  work  does  not  meet  those  requirements,  it  could,  of  course,  be 
m*:dc  subject  to  a  compulsory  license  on  tho  same  basis  as  other 
material. 

In  sum,  the  music  licensing  organizations  have  tendered  licenses  that 
meet  all  problems  of  the  cable  television  industry.  These  problems  have 
been  solved  by  a  system  that  insures  a  maximum  of  availability  and  a 
minimum  of  accounting  and  negotiation.  Equal  treatment  of  all  is 
assured  without  preference  to  anyone. 

The  only  item  for  discussion  is*  price,  and  if  that  cannot  be  agreed  on, 
there  is  an  impartial  outside  body— a  court  or  arbitration— available 
lo  insure  reasonableness. 


basis; 


We  respectfully  submit  thai  when  copyright  owners  make  their 
works  available  to  all  users  on  a  basis  that  insures  reasonableness,  there 
is  no  need  for  a  statutory  licensing  system— a  regulatory  device  that 
should  be  resorted  to  only  when  voluntary  action  fails  to  meet  a 
public  need. 

Thank  you.  Mi\  Chairman. 

If  there  are  any  ipiestions,  any  of  us  will  be  happy  to  answer  them. 

Senator  Mt  Ci  ku,an\  Thank  yon  very  much. 

Senator  Huidirk*  do  you  have  any  quest  ions  i 

Senator  Uvumeu,  On  pace  -J  you  refer  to  the  court  action  in  ItViO, 
and  then  yon  state,  "The  Federal  court  is  available  to  any  user  who 
questions  the  reasonableness  of  rates  quoted  by  ASCAP  including 
CATV."  This  is  a  legal  question. 

What  is  your  basis  for  appealing  to  the  courts  at  that  point  ? 

Mr,  Fin*kki>tki.v.  Oh,  when  you  have  organizations  that  have  as, 
many  copyright  owners  as  ASCAP  has,  you  are  going  to  have  prob- 
lems umler  the  antitrust  laws.  And  we  each  have  worked  out  agree- 
ments with  the  I  \S.  Government  that  we  commonly  refer  to  as  consent 
decrees,  under  which  we  make  the  repertory  available  on  a  basis  agreed 
to  by  the  C.S.  Government  and  the  society. 

One  of  the  provisions  of  that  decree  of  10.*»0  is  that  any  user  who 
is  dissatisfied  with  the  rate  quoted  by  ASCAP  may,  at  the* election  of 
the  user,  go  to  the  Federal  court  and  have  the  reasonableness  of  the 
rate  determined  and  have  the  court  lix  a  reasonable  rate. 

Senator  Hinnnw.  I  am  trying  to  get  the  legal  basis,  I  cannot  go  to 
court  on  any  other  commercial  transaction  to  say  it  is  unreasonable  or 
leasonable/ 

What  is  the  basis  of  getting  jurisdiction  ? 

Mr.  KiNKr.ixrKiv,  Of  course,  copyright  gives  the  exclusive  right,  Imt 
when  you  combine  copyrights,  youbecoine  subject  to  another  hiw.  the 
antitrust  laws.  And  the  courts,\mdcr  the  antitrust  laws,  may  require 
that  the  copyright  owners  agree  that  their  rate  shall  be  fixed  by  the 
court  in  the  event  of  disagreement. 

In  the  ease  of  music,  collective  action  makes  it  possible  to  avoid  all 
these  difficulties  that  you  have  had  with  the  other  industries?  but  in 
doing  that,  yon  collide  with  the  antitrust  laws  and  must  make  some 
arrangement  where  the  public  can  be  sure  that  the  prices  quoted  by 
this  combination  arc  reasonable. 

Senator  IU'iuuck.  In  other  words,  then,  there  is  no  question  in  your 
mind  (hat  there  could  be  court  review  ( 

Mr,  FiXKr.rsTKiv.  None  whatsoever. 

Mr.  CtAVciMiNo.  Senator,  I  would  like  1o  make  one  thing  clear. 
Mr.  Finkelstein  did  say  that  we  are  each  subject  to  consent  decrees. 
However,  SESAC  is  not  subject  to  a  consent  decree.  We  are  a  small 
operation,  and  in  lieu  of  the  Federal  court's  availability,  we  have 
o  lie  red  arbitration  to  the  cable  television  operators  in  order  to  set  a  rea- 
sonable fee. 

Senator  Brmuric.  Well,  eventually  if  everything  else  fails,  there  is 
access  to  the  courts  even  in  your  cases! 

Mr.  CiANCiMixn.  I  suppose  there  would  he  if  an  action  were  brought 
and  the  court  does  determine  that  we  should  come  under  the  same  type 
of  supervision  as  ASCAP. 

Senator  Hnmrnv.  That  is  all. 

Senator  MrCu.n,.\\\  Thank  yon  very  much, 

^r,ie  statements  referred  to  earlier  follow :  ] 
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Kr.\iKMKNr  or  Amikuan  Souuy  or  ComiiWks,  Arnious,  am*  IVihisiikks 
i  ASi'AV),  Uko.uk  \sr  Misic,  iNC,  ( MMl),  am>  SKSAC,  In*,  (SKSAO)  HfctoHK 

%W    »Sl'liO*W.UHM  K   <>.V    lUUXTS,    TKAoKMAHKS,    AXi>    L'orVJIIUIlT*,  SKNATU 


Mr,  Chairman,  hi  act  ordnneo  wit  I*  the  Committee's  request,  this  slAt%Miionl  is 
being  Milnuhtnl  jolmly  mi  behalf  of  tlio  three  American  vitrei uls^iltotis  Which 
make  it  |His>iMr  for  all  users  of  musical  works,  including  operators  of  cable 
U*lv\Mi»u  syMems  vCATV  i  to  obtain  licenses  to  j»ccf«»iui  publicly  iu  lumdramuttc 
tWur  any  musical  composition  required  In  their  mirations.  These  organisations—* 
the  American  Society  of  Composers,  Authors  and  Publlshera  fASCAl1),  ktroail* 
cuM  Music,  Inc.  (MM!)  and  KtiSAC,  lm\  are  well  known  to  the  Chairman  and 
members  of  this  Committee.  Knob  is  Tillrti;  a  separate  statement,  but  all  three 
Join  In  this  statement,  following  the  sukkojsMuii  of  Counsel  fur  thU  Committee, 
who  has  been  moM  cooiterallve. 

W'o  *HM  briefly  summarize  the  reasons  supporting  our  position  that  there  Is 
no  need  for  a  statutory  license  fi>r  the  musle  embodied  In  these  three  rej»crtorlcH 
because  then*  Is  already  adequate  as.su ru nee  of  the  availability  of  all  music  they 
require  at  fair  and  nondiscriminatory  prices;  and  that  If  any  price  eonlrol  is 
necessary  It  should  he  determined  by  an  Impartial  body-  the  courts  or  arbitral* 
lion.  As  our  respect i \ ** supporting  statements  Indicate  : 

I,  Music  performed  in  uondramatlc  form  is  unique  among  copyrighted  works 
in  that  It  N  all  available  to  everyone  including  CATV  on  a  nonexclusive  busts 
without  any  problems  of  clearance  or  complicated  negotiations  for  Individual 
w»«rk<,  or  roars  of  pines  helm?  arbitrary,  unreasonable  or  discriminatory. 

•J.  Musle  h  is  been  available  to  all  users  through  this  simple  method  of  licensing 
for  decades, 

;t,  The  assurance  that  prices  ivtt)  be  fair,  reasonable  n tit)  nondiscriminatory  M 
a  matter  of  public  ret  old.  In  the  case  of  ASCAi',  It  Is  embodied  ll:  a  decree  of  (he 
Federal  Court  entered  in  I  Hot)  on  the  eonseut  of  the  Culted  States  Government 
and  ASCAT.  The  Federal  Court  is  available  to  any  user  who  questions  the  reason, 
abtciiess  of  rates  quoted  by  ASCAP  I  including  CATV).  Several  proceedings  to 
determine  reasonable  tafes  have  been  brouchr  by  broadcasters,  wired  music 
operators  and  nihers.  In  fact  proewllntfs  to  determine  reasonable  rates  brought 
by  tne  national  broadcasting  networks  and  by  Muzak  operators  ami  others  are 
pending  at  tills  time, 

HMt  and  SKsA<\  lm\  have  tendered  arbitration  to  the  CATV  representatives 
and  w  ill  cont  lane  to  do  so, 

I,  The  dist;i are  of  the  station  from  whh  h  mim/c  Is  picked  up  does  not  raise  any 
l>n»h)vM<  I'nder  the  prevailing  licensing  system,  all  music  is  equally  available  to 
CATV  whether  U  comes  from  distant  sources,  from  hn-nl  sources,  or  even  \.  i.m 
it  t ■*  originated  by  the  cable  system  itself. 

The  task  of  keeping  records  of  u<es  mid  seeing  that  payments  are  appor- 
tioned among  those  whose  works  are  Used  is  undertaken  by  the  licensing  organi- 
sations: it  does  not  present  a  problem  to  the  CATV  operator. 

ti.  The  mn>ic  licensing  organizations  have  met  with  representatives  of  the 
ruble  television  industry  and  have  not  had  any  problem  as  to  the  method  of 
licensing  and  the  availability  of  all  music  used  in  nomlramatie  form  to  all  CATV 
operators  f<»r  all  purposes,  figures  requested  by  CATV  to  assist  In  reaching 
agreement  as  to  ru'es  for  all  their  ?nu<lc  uere  given  to  CATV  by  these  organ!* 
zaihuis  several  ao»nth<  ago.  There  Is  every  reason  to  believe  that  agreement  can 
be  iea- bed  with  the  CATV  Industry  as  if  has  been  with  other  industries,  eon- 
siderbe:  all  the  safeguards  available  toCATV. 

In  eoiclnsion,  we  urge  that  there  is  no  necessity  for  a  compulsory  license  for 
musical  works  if  those  works  are  available  on  the  following  basis: 

1 1  i  The  works  are  part  of  a  total  repertory  made  available  to  cable  television 
under  a  simde  agreement  without  the  requirement  of  separate  negotiations  f,,r 
individual  works  or  individual  uses  ; 

cg»  't  he  works  are  available  on  a  nonexclusive  basis  on  fair  and  uondiseriuilita« 
tory  terms : 

i'.U  The  agreement  makes;  the  works  available  for  a  substantial  prrhnl  of 
time: 

i  \i  tu  the  event  of  i1i«pute  as  to  the  reasnmibtcness  of  the  rates  uuolcd.  ttie 
robs  i-an  be  itelermiiieil  by  resort  to  a  Cnlted  States  District  Court  or  to 
arbitration. 
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t.*i  l*tn\ (<i<»n  is  made  for  pa.vimmt  to  tin*  licensor  for  disf illmtlon  to  the 
patties  i l U-i|  I « »  tin*  amounts  collected  so  as  to  avoid  any  dispute*  between  the 
lUvriMv  ami  (m«IIv hliial  *  i »j»>  llulil  owners. 

As  we  !i:t\ i*  previously  indicated.  Section  til  could  he  framed  so  as  to  «*xi*mi>t 
uih^IcmI  works  from  a  compulsory  license  it"  ihey  an*  voluntarily  iii;iiU"  available 
<>n  the  fiuvgojng  basis;  or  it  could  specillc.illy  roi|iiire  that  ail  musical  works  ho 
licensed  to  CATV  for  retransmission  on  the  foregoing  basis,  if  a  work  does  nut 
iiiri'r '  1  lu'si\*  requirements.  It  could,  of  course,  he  made  subject  to  a  compulsory 
license  on  the same  basis  a<  other  material,  * 

In  slim,  the  music  licencing  organizations  have  tendered  licenses  Unit  meet  all 
problems  of  the  CATV  Industry.  Those  problems  have  been  solved  l.y  a  system 
that  insures  a  inu\imutu  of  availability  ami  a  minimum  of  accounting  and 
negotiation.  K'\\u\\  treatment  of  all  is  assured  wit  hunt  preference  to  anyone.  Tin* 
only  iteni  for  discussion  is  price,  ami  if  that  cannot  he  agreed  on  there 
Is  an  impartial  outside  bod>--a  court  o'r  arbitration  — available  to  Insure 
reasonableness. 

U  Is  respectfully  submitted  that  wluai  copyright  owners  make  tlietr  works 
available  to  all  users  on  a  basis  that  Insures  reasonableness,  there  Is  no  need  for 
a  statutory  licensing  system— a  regulatory  device  that  slionM  bo  resorted  to  only 
when  voluntary  action  fails  to  meet  a  public  need. 

Hcspccf  fully  subnilttiit. 

SKSAC.  Inc., 

AMitair  V\  Ciancimino, 

(ie  Herat  ('(noisd, 
Hkomhast  MtHK*,  Inc., 
Kow  Aim  M.  Chamkb, 

Vrwtdent. 

A\IVMH\\\  SoclKfY  oy  CoMPUSBKS, 
Al  I  HOUS.  AM>  l'VRUSHKR*, 

J Ikkman  Kin  kki.sikix, 

(ie  Herat  Counsel. 


AMERICAN    SiHIKlY    OK   CoMl'OSKUS,    Al'THORS    ANO    Pl'BT.TSII  VMH. 

XvtC  York,  .V.V..  July  M<  107*1 

linn.  John  T,.  Mcci.km.an, 

t'tmfrws'iu  Subeommitlee  on  Patents,  Trade-Marl-*,  and  Copyrights,  Committee 
on  the  Judiciary.  W'txhintfton,  />.C. 

Dkak  Mr.  Chairman:  As  suggested  by  your  Committee,  a  joint  .statement  Is 
helm:  nut ile  on  behalf  of  all  three,  music  licensing  organizations — the  American 
Sot  b'ty  of  Composers.  Authors  ami  Publishers  (ASPAt*).  Broadcast  Music,  Inc. 
ami  SKSAC  Inc.  with  rosf>ect  to  the  method  of  licensing  music  to  cable  television. 

ASCAl1  has  already  furnished  this  Committee  with  a  statement  of  its  nasi* 
Hon  In  a  letter  dated  January  14.  1072  (replying  to  a  letter  from  Mr.  Thomas  C. 
Urennan.  Counsel  for  the  Committee)  ami  In  an  accompanying  statement. 
Copies  of  that  letter  ami  statement  are  annexed  and  we  resect  fully  request 
that  they  be  made  a  part  of  the  record  of  this  hearing.  What  we  said  there  with 
respect  to  s,  ttll  is  of  Hpial  application  to  8. 1:W1. 

Tin'  members  of  the  American  Society  of  Composers.  Authors  ami  Publishers 
appreciate  the  opportunity  to  present  their  views  on  cable  television  to  this 
Committee. 

Silken  I >\ 

Hfrm  an  Fi  .v  k  K r. st *: i  n\ 

(tctural  f'ouifxW, 

Kn<  lost  iris. 


Amkrican  Socjkiy  of  Comcosk.hs,  At  Tiioiis  and  IH'iu.isin  us. 

.Vcie  York,  .V.VM  January  I  >.  am. 

Thomas  ('.  lSia'N.wv.  Kso. 

Vhit  f  conf\ktll  Smatr  Snhcommittrr  on  Vate>tt#<  Trade-Mark*,  and  CnpyriyhlA* 
Washington.  /M'. 

I  Mr.  Hbf.v.vav:  T  a  in  pleased  fn  era-lose  the  comments  of  flic  American 
Soflety  of  Composers.  Authors  ami  rnhlNhers  eonr  erning  tU<»  content  of  a  modi- 
fied Sceflori  ill  of  s.  »>ll  which  you  invited  by  your  leltcr  of  Decemtier  t"».  lt«71. 
We  appreciate  particularly  having  this  opportunity  to  explain  why  music  re- 
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quires  serrate  treatment  in  the  cable  section  of  (lie  copyright  bill,  and  have 
devoted  our  comments  principally  to  this  area. 

As  the  cable  television  Industry  has  recognized  from  the  verr  outset  music 
d«vs  not  present  the  licensing  problems  that  exist  with  respect  to  other  form* 
of  copyright  material.  Music  does  not  pose  questions  of  exclusive  rights,  nor  are 
music  Interests  desirous  of  limiting  the  Importation  of  remote  signals  or  of  giving 
anyone  nn  mlvniitutco  over  any  competitor.  Unlike  other  works,  music  Is  licensed 
In  hulk:  there  nro  no  problems  of  Innumerable  negotiations  for  separate  licenses 
for  each  work  or  each  use.  Kven  the  problem  of  price  Is  solved  by  the  opportu- 
nity. If  there  are  any  disputes  as  to  rates,  to  resort  to  a  Federal  Court  as  la  the 
case  of  ASOAP,  or  to  arbitration  In  the  case  of  the  other  licensing  organizations. 

Me  urge  that  there  Is  no  necessity  for  a  compulsory  license  for  musical  works 
lr  those  works  are  available  on  the  following  basis : 

iU  The  works  are  part  nf  a  total  rectory  made  available  to  cable  tele- 
vision wider  a  single  agreement  without  the  requirement  of  separate  nogothi* 
lions  fur  Individual  works  or  Individual  uses; 

(2)  'Hie  works  are  available  on  a  non  exclusive  basis  on  fair  and  non-dts- 
criminatory  terms  • 

131  The  agreement  makes  Mio  works  available  for  a  substantial  period  of  time: 
\  \)  In  the  event  of  dispute  ns  to  the  reasonableness  of  the  rates  minted  the 

rates  run  bo  determined  by  resort  to  a  Tutted  States  District  Court  or  to* 

arbitration, 

CO  Provision  Is  made  fur  payment  to  the  licensor  for  distribution  to  the  parties 
entitled  to  the  amounts  cotloeted  so  ns  to  avoid  any  disputes  between  the  licensee 
ami  Individual  ropy  right  ow  ners. 

To  the  extent  that  these  provisions  are  met  by  an  organisation  lieenslng 
musical  works  to  eablo  television,  the  reasons  for  statutory  regulation  ritaippMr, 

Seel  ion  it  I  could  be  framed  sn  as  to  exempt  mnsleal  works  from  a  compulsory 
lleense  If  they  are  voluntarily  made  available  on  the  foregoing  knsis;  or  It 
could  specifically  rcuulrc  that  alt  mu*Icnl  works  be  licensed  to  CATV  for  *o« 
transmission  on  the  foregoing  hasR  If  a  work  does  not  meet  these  requirements, 
if  eonht.  of  rour.se,  l>o  made  subject  to  a  compulsory  license,  on  the  \  ame  basis 
as  other  material. 

In  its  comments.  ASCAI*  has  also  nddressed  briery  the  ether  question*  raNed 
by  your  tetter  of  December  t.\  In  sum.  we  feel  tb;il  for  copyrighted  material 
whbh  Is  subject  to  statutory  licensing  a  formula  based  on  the  gross  receipts 
from  all  source*  would  U»  best.  And  wo  believe  that  small  systems  should  pay 
copyright  fees.  Th^o  systems  are  operated  for  profit,  and  they  should  pav  some 
klml  of  foe.  although,  as  is  usual,  the  rates  charged  would  take  into  account 
their  economic  position. 

For  many  years  now  the  throe  music  licensing  organizations  have  stood  ready 
to  license  the  cable  television  Industry.  There  is  no  dispute  between  the  parties, 
and  the  cable  industry  bus  long  recognized  its  obligation  to  pay  royalties  fnr  the 
use  of  rniwle.  The  parties  should  now  U>  >;iven  n  green  li^ht  "to  seek  voluntary 
agreement. 

Sincerely  yours. 

J  If'K \f\  N"  KlN  KEt.STFI  y. 


SiAUMKNT  OK  ^^r.H\1AX  Kf  X  KF.I  «TKJ  N\  0} .VPRAT.  fOVXSM ,  AMTKTfAV   SnffKTV  OP 

roMcostK*.  ArrnoKs  and  Prm.tsm-Rs  to  tiik  t'.S.  £ks\uk  SrneoMMirm:  on 

P\Tf  .MS,  TKWUIMAUKS.  A  VOCOCYfUOtlTS 

(January  14.  lf>72) 

Py  letter  of  Tieccmher  15.  if>71.  Thomas  0.  Rrennan.  Thtef  Counsel  of  the  Sen- 
ate  Subcommittee  on  Patents.  Trade-Marks,  and  Copyrights,  invited  the  American 
Society  of  fomt>osers.  Authors  and  Publishers  (  A  SO  API  to  submit  Its  comments 
on  the  forthcoming  modification  of  Section  lit  of  S.  (VI 4,  a  bill  for  the  general 
revision  of  the  copyright  laws,  The  letter,  after  pointing  out  that  the  Subcom- 
mittee "has  already  made  certain  determination*  concerning  the  basic  nature  of 
the  c:ib1e  television  oopyrlebt  provision.**  requests  comment  on  (\)  the  basts  to  be 
used  In  determining  royalty  rates;  f2)  the  desirability  of  exemption  on  the  ha«ds 
of  size:  and  f:U  "whether  any  particular  tyi>e  of  program  material,  such  as 
music  or  nrofnssionnl  and  oolleglato  sports,  require*  separate  treatment  in  the 
cable  section  of  the  copyright  bill." 


3S7 


These  comments  <>h  behalf  of  the  V\\MK)  writer  members  ami  4,000  publisher 
members  of  ASCAl*  will  he  dvvoied  primarily  to  showing  why  music  requires 
Morale  treatment. 

Whereas  other  material  used  by  CATV  Involves  complicated  problems  of  lm« 
juration  of  distant  signals,  (lie  protection  of  exclusive  grants  of  rights,  and  Cite 
jMisslliility  of  unfair  competition  between  competing  media— situations  that  re« 
quired  meetings  among  tbe  CATV,  broadcasting  and  motion  picture  interests  to 
arrive  at  a  <o mpromisc—  musle  presents  no  such  problems.  In  tact,  no  one  rep- 
resenting musical  interests  was  Invited  to  attend  those  meetings  although  I 
made  it  clear  to  the  parlies  on  many  occasions  that  I  was  prepared  to  attend  If 
Invited.  The  reasou  why  music  has  not  been  ft  problem  to  CATV  is  that  long 
before  CATV  efliue  on  the  scene,  the  men  and  women  who  founded  ASCAl*  hi 
VM I  hnd  devised  a  system  for  licensing  the  |#rformnriee  of  musical  works  on  a 
basis  that  insured  complete  access  by  all  media  on  a  non-exclusive  basis  with* 
out  the  necessity  of  separate  negotiations  for  individual  uses,  nnd  without  any 
complicated  records  or  accounting  of  uses.  There  is  complete  assurance  in  ad* 
vance  tli.it  the  user  will  have  access  to  all  musical  works  from  any  source;  there 
Is  an  assurance  that  the  amount  paid  will  I*  distributed  to  the  persons  entitled 
to  those  sums;  and  there  I*  an  assurance  that  the  price  charged  wilt  be  reason- 
aide.  In  the  case  of  ASCA1\  ns  will  he  shown,  any  user,  Including  CATV,  may 
apply  to  the  federal  court  for  determination  of  a  fair  rate  if  the  parties  cannot 
agree. 

Iteforo  commenting  on  the  specific  issues  raised  by  Mr,  lircunau's  letter,  I 
wmihl  like  to  describe  ASCAP  and  the  role  It  plays  $ri  the  licensing  of  musical 
composlrinris  In  the  faired  States. 

ruder  the  ASCAT  system,  a  single  agreement  licenses  the  non*dramatle 
performance  of  nil  tbe  musical  works  In  lis  rectory.  Such  licenses  have  been 
issued  by  ASCAP  for  many  jears  to  virtually  all  radio  and  television  stations 
in  the  1'ntted  States  to  jicrfnrm  any  or  all  of  its  members*  works. 

In  licensing  the  performance  of  musical  works,  it  is  customary  to  base  the 
charge  for  a  particular  commercial  user  on  the  value  of  the  music  to  that  user 
la  relation  to  tbe  amount  paid  by  the  public  to  that  user.  Where  several  users 
hcuctlt  from  a  single  performance,  each  pays  in  proportion  to  its  receipts.  For 
example.  In  a  professional  football  game,  music  informed  during  half-time 
is  viewed  and  heard  by  those  in  the  stadium.  At  the  same  time,  it  may  be 
carried  by  iocal  radio  and  television  staMons  in  the  city  of  one  or  both  of  the 
participating  teams,  and  may  even  be  broadcast  on  a  national  television  net- 
work. It  may  also  lie  ret  rat  ism  It  ted  by  one  or  more  cable  systems,  At  the  present 
time,  the  professional  foorbalt  organization  pays  for  the  music  used  In  enter 
laming  the  fans  in  the  sUdlnm  during  half-time;  and  the  local  stations,  how- 
ever small,  and  the  national  television  network  pay  on  the  basis  of  the  music's 
value  to  them  In  attracting  audiences  for' their  respective  advertisers.  The 
cable  systems  should  pay  on  the  basis  of  the  value  of  the  music  to  the 
particular  CATV  system.  This  will  be  discussed  in  more  detail  Inter. 

Tnlike  other  copyrighted  material  for  which  separate  negotiations  are  neces- 
sary, in  the  case  of  music  tbe  rates  paid  by  the  broadcasting  Industry  are 
reached  by  negotiation  of  a  single  agreement  between  ASCAP  nad  an  association 
represent!  lit!  Die  Industry  or  the  entity  or  entitles  seeking  Its  license.  There 
U  alsn  a  mechanism  to  ensure  that  A  SCAB'S  rates  are  fair  and  reasonable. 
In  lltfO.  ASCAP  agreed  that  the  public  interest  would  be  served  by  having 
a  neutral  body  available  to  determine  the  reasonableness  of  ASCAP's  rates 
for  the  use  of  its  mmlc.  That  iM>Hcy  was  embodied  In  a  Consent  Decree  entered 
into  between  I  he  I  'lilted  States  (Jovernmenf  and  ASCAP.  providing  that  any  user 
who  questioned  the  reasonableness  of  ASCAP's  rates  could  have  the*  rates 
reviewnl  by  a  Tailed  States  Court,  Since  then,  the  broadcasting  Industry 
has  resorted  to  the  Court  on  many  occasions;  and  proceedings  are.  In  fact,  now 
pendhc:  between  television  networks  and  ASCAP  and  between  wired  music 
services  and  ASCAI1  to  determine  what  Is  a  reasonable  rate,  If  in  the  future 
A  SCAT  and  the  cable  television  industry  are  unable  to  agree  on  reasonable 
rates,  the  Industry  can.  like  all  other  users,  bring  the  dispute  to  the  Court 
for  its  determination. 

Then*  are  two  other  organizations  In  I  he  rnited  States  for  the  licensing  of 
ion-dramatic  i*erformances  of  music.  One  is  Hroadeast  Music.  Inc.  «HMM,  which 
offers  to  submit  any  unestlnn  of  reasonableness  to  arbitration.  The  third  and 
smallest  organization  is  SKSAC,  Inc.,  which  is  also  willing  to  submit  the  reason- 
abb  uess  of  its  rates  to  arbitration.  Thus,  nil  tbe  music  used  on  radio  and  tele- 
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U*toii  is  v'nvon it  by  the  licenses  of  only  three  organizations.  Tho  same  ease  of 
licensing  Is*  how  available  to  CATV, 

ASCAP  also  provider  a  mechanism  fur  the  fair  distribution  among  its  member* 
of  t  lie  copyright  rojultUs  it  collects,  For  most  active  inuMc  writ  its,  ihcir  share 
in  these  royalties  is  their  basic  livelihood.  The  essential  rules  governing  ASCAP's 
distribution  process  are  prescribed  by  (he  Consent  Decree  entered  int<»  by 
the  Pnited  States  (loverninent  and  ASCAP.  \\<>\\\  11MI  and  SKSAO  also  have 
distribution  mcchautsms, 

None  of  the  problems  that  S.  Oil's  system  of  statutory  P.-ensing  Is  designed 
t'i  meet  Is  present  In  the  ease  of  mu^lo,  First*  there  is  complete  access  to  musk 
by  any  caMe  system  regardless  of  who  rise  may  he  licensed  in  the  same  area. 
Compare  music  with  motion  pictures  or  other  type*  of  copyrighted  material 
licensed  on  an  Individual  basis.  Cnlike  music,  the  tatter  material  is  licensed 
on  aai  exclusive  hasis  In  a  particular  area.  It  will  presumably  bo  licensed  to 
the  hUli e>t  Mddcr.  If  Itihfj licensed  lo  a  i»urMeiilnr  television  station  In  a  market, 
it  Is  not  licensed  to  another  station  or  to  a  cable  system  for  origination  at  lcavt 
for  many  years.  Conversely,  if  it  is  licensed  to  a  cable  system.  It  will  not  he  made 
available  to  a  television  station  in  the  same  market  for  many  years.  No  one  can 
I#rform  n  motion  picture  unless  she  has  secured  the  original  film  ffoiii  the  pro- 
ducer or  has  access  to  a  television  broadcast.  Musical  compositions,  on  the  other 
hand,  nre  equally  and  Immediately  available  to  all  television  and  radio  stations 
and  all  cable  systems,  Recordings  and  sheet  music  may  be  bought  In  the  open 
market  t»y  any  station  or  CATV  operator.  One  cannot  preempt  another's  use  of 
music;  nor  may  one  wonld-bc  user  of  music  ho  bargained  off  against  another  to 
see  which  w  ill  pay  the  higher  price. 

Second,  there  is  no  problem  of  clearance,  ASCAP  reeeivi*  from  its  members 
the  authority  to  grunt,  on  a  non-exclusive  basis,  the  right  to  perforin  their  works 
publicly  for  profit  in  non-dramatic  form.  Once  a  entile  system  has  an  ASCAP 
license  to  retransmit  ASCAP s  mnsjc,  It  has  full  clearance  to  do  so. 

Third,  there  need  he  no  fear  that  cable  systems  will  have  to  pay  an  excessive 
a  attaint  to  AS  PAP  for  its  license.  As  1  have  described.  ASCAP  has  a  system  for 
licensing  music  that  provides  all  who  seek  a  license  an  opportunity  to  secure  a 
judicial  determination  of  tho  reasonableness  of  the  proferred  rate,  Thl*  system 
has  been  in  existence  for  more  than  twenty  years  and  has  proven  its  worth. 

Konrth»  there  is  no  need  to  establish  a  statutory  mechanism  for  the  distrb 
button  of  the  royalties  collected  by  ASCAP*  It  already  lias  a  sound  and  effective 
mechanism,  one  that  is  now  embodied  in  a  Consent  Decree. 

Music  of  the  other  two  organizations  is  available  on  substantially  the  same 
basis. 

There  is  no  necessity  for  a  statutory  system  of  licensing  music  which  is  made 
available  to  cable  systems  under  tho  foregoing  condition*.  A  system  of  voluntary 
agreement  is  preferable  to  a  statutory  system  if  the  necessary  safeguards  are 
present.  If  permits  the  parties  hi  seeking  agreement  to  fake  info  account  the 
condilb-ns  existing  at  the  time  of  negotiation  and  the  peculiar  facts  that  apply 
to  the  particular  works  and  uses  which  are  then  under  consideration.  A  statutory 
rate.  In  contrast,  can  at  best  reflect  only  the  conditions  existing  at  the  time  the 
statute  was  enacMt ;  it  cannot  take  into  consideration  the  nnltjue  factors  applica- 
ble to  the  works  involved— that  is.  their  general  availability  to  cable,  the  basis 
mi  which  they  are  made  available  to  television  stations  and  networks,  and  the 
many  other  factors  that  influence  terms  and  price.  These  conditions  can  vary 
from  Mine  to  time  and  In  Innumerable  ways.  With  judicial  determination  or  arbi- 
tration to  resolve  disputes  as  to  prh  e.  there  is  full  assurance  that  a  party  r,m not 
misuse  negotiations  to  refrain  from  agreement  and  that  a  fee  or  schedule  of 
fees  will  ultimately  be  fixed. 

The  cable  people  reecyrnize  that  there  is  no  problem  with  music  for  which  a 
statutory  method  of  licensing  Is  necessary. 

AS<MP  has  offered  to  grant  the  Industry  a  license  to  »<e  Its  repertory  without 
restriction  as  to  the  source  of  performance — that  Is,  whether  performances  are 
originated  hy  distant  radio  and  television  stations,  are  originated  by  local  radio 
and  television  stations,  nre  recorded  on  commercial  phonograph  records  or 
motion  pictures,  or  nre  originated  by  tho  cable  television  operator.  There  is  no 
dispute  tut  ween  ASCAP  and  the  cable  Industry  with  regard  to  access  to  its 
repertory  ami  the  opportunity  to  retransmit  on  cable  any  musical  work  in  that 
repertory.  Cable  te  levision  operators  have  conceded  that  they  should  pay  for  the 
retransmission  of  copyrighted  musical  works,  and  A  SOAP  concedes  that  they 
should  have  an  unlimited  right  to  make  snch  retransmissions. 
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Tims  far  we  have  been  discussing  television  ami  CATV,  There  Is  another  aspect 
of  tWTV  which  does  tint  relate  to  other  program  material  (such  motion  pic- 
tures) and  deals  almost  entirely  with  music,  1  refer  to  the  retransmission  of 
radio  signals.  The  primary  fare  of  radio,  as  I  have  Indicated,  Is  music,  and  most 
of  U  Is  informed  by  the  playing  of  phonograph  records,  A  cable  operator  may 
provide  a  music  channel  by  playing  phonograph  records,  much  as  a  radio  station 
does.  If  he  does  so,  he  will  bo  acting  as  an  originator  and  would  require  an 
ASCII1  license  in  any  event.  A  cable  operator  who  Instead  establishes  music 
channels  by  retransmitting  radio  stations  that  carry  the  kind  of  music  he  wants 
for  hU  channels  should  not  be  |>ormltfed  thereby  to  eseain?  the  sntne  obligation 
to  pay  the  same  fair  share  of  the  amounts  paid  by  the  public  for  the  enjoyment 
of  copyrighted  music  that  would  be  paid  by  the  radio  broadcaster, 

lit  choosing  the  radio  station  to  be  picked  up,  CATV  will  select  the  stations 
playing  the  best  music  and  having  the  smallest  number  of  Interruptions  for  com* 
merelul  messages,  if  any.  Unlike  motion  pictures,  the  smallest  station  can  afford 
to  play  the  beat  music.  It  is  all  available  to  it.  If  payment  by  CATV  is  not  related 
to  all  sums  received  by  the  public,  the  author  of  the  works  used  will  be  denied 
a  fair  return  Tor  his  work. 

We  turn  now  to  the  question  of  "whether  royalty  rates  should  be  determined 
by  a  single  graduated  formula  of  a  percentage  of  the  gross  receipts  paid  by  sub- 
scribers for  the  basic  service  of  providing  secondary  transmissions,  or  whether 
the  formula  should  provide  a  basic  rate  for  carriage  of  local  ^signals,  with  an 
additional  charge  related  to  the  number  of  distant  signals  carried  by  a  particular 
system."  To  the  extent  that  certain  material  may  require  compulsory  licensing, 
the  best  formula  would  be  one  that  provides  for  payment  of  a  percentage  of  the 
gross  receipts  from  all  tourer,  ASCAP  Is  mindful  that  a  number  of  significant 
studios  (for  example,  the  report  released  In  December,  1971  by  the  Sloan  Commis- 
sion on  Cable  Communications)  have  predicted  that  by  the  end  of  the  lD70's, 
between  40  and  CO  percent  of  the  nation's  television  viewing  population  will  he 
on  the  cable,  if  this  is  so,  cable  may  acquire  an  importance  tiow  undreamed  of, 
and  sources  of  Income  attributable  to  the  copyrighted  material  supplied  by  broad- 
casting which  may  be  far  greater  than  amounts  received  from  subscribers. 

We  turn  now  to  the  question  of  whether  "It  is  desirable  to  exempt  a  com- 
mercial enterprise  froui  the  payment  of  copyright  fees  exclusively  on  the  ba>is 
of  size". 

The  XovemUr.  1071  "compromise*  readied  by  the  broadcasting  industry,  the 
cable  industry,  and  certain  copyright  owners  (as  set  forth  in  Ilroa denoting 
Magazine,  November  S,  1071,  pages  10-17)  states  that  the  parties  support  IckI*- 
latinii  Unit  establishes  "liability  to  copyright,  Including  the  obligation  to  respect 
valid  exclusivity  agreements.  ,  .  ,  for  all  CATV  carriage  of  all  radio  ami  tele- 
vision broadcast  signals  except  carriage  by  Indciicudently  owned  systems  now 
in  exlstemv  vvllh  fewer  than  subscribers".  Incidentally  ASCAP  llrst 

learned  of  this  compromise  fmm  the  trade  press. 

ASCAP  feels  that  independently  owned  cable  systems  with  less  I  ban  «V>00 
subscribers  do  not  require  an  exemption.  Small  cable  systems  like  large  ones 
should  pay  reasonable  fees  for  the  use  of  copyrighted  material.  The  rates  will, 
of  course,  take  fhctr  resjavtlve  economic  jKisltlous  into  consideration.  There 
are  many  such  systems  in  the  Chi  ted  States  today.  They  serve  tin  Important 
function  by  making  a  full  complement  of  television  signals  available  to  rural 
areas  and  fo  small  towns  fJiat  are  poorly  served  by  over-the-alr  television.  Hut 
these  small  systems  are  also  commercial  enterprises  that  operate  at  a  profit, 
and  there  is  no  warrant  for  asking  in  effect  that  copyright  owners  subsidize 
them.  Small  radio  and  television  stations  pay  for  the  use  of  music.  Music 
mham-es  the  value  of  cable  to  subscribers,  and  all  cable  s>steins  should  pay  a 
ratable  portion  of  their  receipts  for  the  use  of  copyrighted  music.  If  the  rates 
are  reasonable  and  all  systems  are  treated  hi  n  noiHll^crlminatory  way,  there 
can  be  no  unfairness. 


SrMT.MF.vr  ck  JIro.mkwst  Misto,  lN*r\  fUMt)  Hkioki:  Tin:  Si  n.mi:  JuitmitY 

COMMITIflK  ON*  S.  lUUl 


HMI  welcomes  this  opportunity  to  express  Its  views  concerning  cable  tele- 
vision. Wc  have  chosen  to  limit  our  comments  to  the*  licensing  of  copyrighted 
music,  an  area  in  which  HMf,  which  represents  t'io  largest  number  of  writers 
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nml  publishers  of  any  music  performing  rights  licensing  organisation  In  ttio 
world,  1ms  been  active  over  tin*  hist  &l  y^ars 

It  Is  IIMI'h  position  that  the  Ik-oiif tny  of  nnMe  should  ho  trivifcnl  differently 
front  Um .licensing  of  copyrighted  work*  which  Involve  such  problem*  as  clear 
a  nee  and  extluslvliy,  factors  which  are  wholly  absent  from  musk*  licensing, 

Among  | he  ih>Iuis  made  herein  are: 

I,  The  reason*  given  hy  CATV*  operator**  for  social  r<ii»y rlplit  consideration 
have  no  application  whatsoever  to  musle  licensing* 

If.  Mrect  negotiation  between  music  licensing  organization*  and  the  cable 
Industry  will  mure  cillelcntly  assure  availability  of  nial  fair  payment  for  the  use 
of  music  than  any  statutory  regulation. 


A  luethiMl  of  licensing  music  which  meet*  all  of  (he  problems  of  CATV  oper- 
ators ha*  evolved  throughout  the  world  over  the  course  of  almost  a  century, 
To  see  how'  this  system  functions  we  should  look  at  the  position  of  the  television 
broadcasting  Nations5,  (he  primary  transmitter*  of  the  performances  which  the 
CATV  operator*  wish  to  retransmit, 

Broadcaster*  have  contract*  with  three  performing  rights  organizations: 
Broadcast  Music,  Inc.  (HMD,  The  American  Society  of  Composer*,  Authors  and 
Publisher*  (ASCAl1),  and  Sesac,  Jiu\  These  three  organizations,  through  their 
mill  met*  with  many  thousands  of  writers  and  publishers  and  with  sister  per- 
forming rlv:bU  organisations  throughout  the  world,  make  available  to  broad* 
rasters  the  entire -repertory  to  which  access  U  desired  by  the  broadcasting  sta- 
tion*. I'mter  these  licenses,  which  run  for  terms  of  years,  the  station  may 
lierfoim  any  composition  In  these  rectories  at  nuy  time  ami  by  any  method 
that  the  broadcaster  desires— Uvef  recorded,  or  embodied  In  Alms.  Payments 
in  accordance  with  the  licenses  are  made  to  the  organisations  Involved,  which 
in  turn  make  royalty  distributions  to  (heir  adulated  writers  and  publishers. 

We  stand  ready  to  make  similar  licensing  available  on  noii'discrimluatory 
terms  to  every  o[>eratof  of  a  CATV  system.  Let  us  see  what  the  availability  of 
such  licenses  docs  to  the  only  reasons  given  hy  the  CATV  operators  for  gpvelnl 
copyright  treatment. 

CATV  ha>es  Its  claim  to  special  treatment  noon  problems  of  exclusivity,  clear- 
ance, the  restriction  of  licensing  for  competitive  reasons  and  an  unfounded  fear 
that  CATV  systems  may  be  required  to  pay  unreasonable  copyright  fees,  None 
of  these  problems  exist  In  the  Held  of  musical  performing  rights,  where  the  lb 
censing  organizations  have  eliminated  every  claim  which  has  been  raised  by 
CATV  operators.  In  addition,  MMI  and  its  competitors  indemnify  broadcasters 
against  any  ropy  right  liability  deriving  from  the  use  of  their  rei>ertorles  and  otter 
an  established  procedure  for  the  distribution  of  royalties, 

CiO  tixchisivlty  Is  not  a  factor.  The  rights  granted  by  MM!  and  Its  comi>etltors 
to  broadcasters  and  all  other  users  of  music  are  nou-exetuslve.  Any  number  of 
users  may  simultaneously  jferform  a  musical  work  at  I  he  same  time.  This  npplles 
whether  I  lie  music  Is  live,  recorded  or  illmecl.  It  will  clarify  the  point  to  comddcr 
a  broadcaster  who  is  Interested  In  presenting  a  hit  lllm,  "Mary  Pop  pi  lis",  to  his 
viewers,  lie  will  be  concerned,  and  rightly  so,  thnt  his  screening  will  be  the 
only  one  In  the  region  In  UU  chosen  time  period.  He  will  want  assurances  that 
his  loud  competition  will  not  be  showing  the  same  film,  and  that  It  will  not  be 
beamed  In  from  s«auc  distant  point,  That  same  broadcaster,  however,  will  face 
no  such  problems  with  the  Individual  vnnjjs  from  "Mary  I 'op  pi  us".  1IMI  licenses 
penult  simultaneous  performances  of  these  tunes  In  any  number  o,f  different  out* 
IcK  -  radio,  television,  night  clubs,  via  background  music  services  and  by  other 
user*-  to  the  detriment  of  none.  Therein  lies  a  basic  difference  In  the  handling 
of  these  copyrighted  pri»l>cilles, 

( M  Clearance  Is  not  a  factor.  Virtually  all  of  the  27,000  domestic  users  of  HMt 
music  hove  elected  blanket  licenses  under  which  they  can  perform  any  number 
of  compositions  contained  In  the  HMt  repertory  any  number  of  times,  at  their 
discretion,  Thus,  the  need  to  obtain  i>ermission  or  clearance  for  Individual  selec- 
tions or  uses  is  eliminated. 

tv)  HMC  and  the  other  |>erformlng  right*  organizations  have  no  Incentive 
to  restrict  the  availability  of  their  repertories  to  any  CATV  system.  The  sole 
function  of  MM l  Is  to  collect  copyright  fees  from  as  many  customers  as  possible 
and  In  distribute  these  f^es  to  copyright  proprietors. 

fill  There  is  no  )>nssfMIlfy  that  unreasonable  fees  will  be  exacted,  HMT  has 
repeatedly  expressed  its  willingness  to  arbitrate  the  nmount  of  its  fees  If  nego- 
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tliUlim*  |»rovo  frulih>>*.  A*  explulnrd  more  fully  below,  HMI  N  willing  to  have 
a  requirement  for  the  arbitration  uf  the  fees  for  the  retransmission  of  compost- 
linns  In  Its  repertory  Imisised  by  statute. 

iv)  in  the  Held  of  musle  licensing  procedures  f(»r  tire  distribution  of  ro  villi  to* 
among  InUlvUUiitl  copyright  owners  have  long  heeu  In  effect.  We  believe  that  it 
would  lie  improper  in  principle  ami  unworkable  In  operation  to  Inijtose  upon  the 
Hester  of  Copyright*  the  duty  of  dividing  payment*  for  alt  classes  of  eopv 
righted  works  among  many  thousands  of  Individual  copyright  owners  when  the 
machinery  for  such  distribution  already  exists.  liM i  has  always  assumed  fall 
responsibility  for  distributing  the  fees  received  by  it  to  its  alMfated  writers  and 
publishers. 

What  the  CATV  systems  want  is  the  right  to  retransmit  muslrrtl  material 
picked  tip  from  broadcasting  stations.  We  stand  ready  to  give  them  the  same 
rights  that  those  stations  have  In  that  same  muterluh  This  should  satisfy  all  of 
the  needs  of  the  CATV  operators. 

II. 

HMI  seeks  less  rather  than  more  regulation  with  respect  to  the  use  of  copy- 
righted material  by  the  burgeoning  cable  industry.  It  seems  obvious  to  us  that  the 
best  soltulon,  not  only  for  authors  and  publishers,  but  for  CATV,  is  for  CATV 
systems  to  have  access  to  the  musical  repertories  for  all  purposes,  both  re  trans* 
mission  and  origination,  on  a  fair  basis*  Thnt  solution  begins  with  a  verv  simple 
fttcp—  negotiation  marked  by  fairmlndedness  and  good  will  on  the  pan  of  all 
participants. 

HMI  believes  that  It  can  successfully  negotiate  fair,  voluntary  agreements 
with  CATV  operators  on  a  nondiscriminatory  basis.  It  is  a  fundamental  concept 
of  the  American  free  enterprise  system  that  the  fairest  and  most  successful 
method  of  arriving  at  a  reasonable  agreement  is  negotiation  between  the  parties. 
A  departure  from  that  tradition  Is  not  warranted  with  respect  to  the  performance 
of  music.  HMI  Is  certain  that  serious  negotiations  between  music  licensing  orgu* 
nidations  and  CATV  operators  would  be  productive. 

All  performing  rights  organizations  have  sought  to  comlude  negotiations. 
They  have  tendered  court  fixation  or  arbitration  of  rales  of  CATV  operators.  HMI 
reiterates  Its  offer  to  submit  the  issues  Involved  to  binding  arbitration  If  nego- 
tiation does  not  prove  fruitful.  HMI  is  willing  and,  indeed  Is  required  bv  con- 
sent decree,  to  tender  nondiscriminatory  licenses  to  all  music  users.  It  is  willing 
to  tender  CATV  such  licenses  in  form  similar  to  that  which  1ms  been  acceptable 
to  alt  other  classes  of  music  users. 

HMI  would  be  willing  to  have  a  requirement  imposed  upon  it  for  the  com- 
pulsory arbitration  of  the  fees  for  the  retransmission  of  the  compositions  in  Its 
repertory,  A  statutory  provision  for  such  arbitration,  as  opposed  to  the  present 
proposals  of  the  copyright  revision  bill,  could  be  limited  to  the  music  performing 
rights  organizations  who  are  certified  by  the  Register  of  Copvrlghts  as  having 
their  repertories  substantially  performed  by  the  broadcasters  who  constitute  the 
primary  transmitters  In  the  United  States.  Indeed,  BM I  is  ready  to  permit  CATV 
systems  to  utilize  the  music  licensed  by  it  during  any  period  of  negotiation  or 
arbitration. 

In  summary,  HMI  believes  that  the  drastic  remedies  of  statutory  fixation  of 
compulsory  license  rates,  coupled  with  bulk  payment  to  a  government  otllelal  for 
distribution  to  the  individual  copyright  proprietors  of  ati  classes  of  copyrighted 
works  is  unnecessary  ami  inappropriate  Insofar  as  the  licensing  of  music  Is 
concerned. 

The  problem  of  payment  for  musical  compositions  utilized  by  CATV  Is  not  an 
Inter-Industrial  eoniHct;  It  is  a  problem  of  livelihood  for  thousands  of  creative 
writers,  the  encouragement  of  whose  activity  has  been  constitutionally  recognized 
as  essential  to  the  public  Interest.  These  writers  are  solely  motivated  by  the  desire 
to  cooperate  to  the  utmost  with  any  user  of  their  works  who  Is  ready  to  conijM'ti* 
sate  them  fairly. 


Comments  of  Hroadcast  Music,  Inc.,  to  the  Subcommittee  on  Patents,  Tium:- 

MAKKS  AND  COPYftlGUTS  OV  THE  JUDICIARY  COMMITIEE  0E  THE  U.S.  SfcXATti 

(January  20,  1072) 

Hrnodcast  Music.  Inc.  (HMI)  welcomes  the  opportunity  to  respond  to  the  let- 
ter of  Thomas  0.  Hrennan,  Ksq ,  chief  Counsel,  dated  December  ir>,  1071,  It  will 
concentrate  its  comments  on  "whether  any  particular  type  of  program  material, 
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«ueh  as  musle  or  pt"fes«d<.ual  and  collegiate  sports,  requires  separate  Iroatinctit 
ih  I  he  cable  section  of  the  copyright  hill." 

HMI  is  u  jini>lr  performing  rlkfhis  licensing  «iwin!x:it l«m.  Our  copyright  law 
spec  iilealiy  provides  tor  r)ti*  protection  of  tho  right  publicly  to  perform  music 
for  prolii  am!  it  Is  only  through  HMI  Mini  organizations  similar  to  it  lhat  ibis 
ruM  t'.m  successfully  ho  hn^h1  uivni r^l .  llMl'.s  sole  function  Is  to  llevu»o  to  music 
iimms  of  euuy  class  arm  type  tfu*  right  to  rIv<»  mm-drnmatic  public  performances 
Hi  copyrighted  musical  compositions  for  profit,  Allilialed  with  t(M I  are  npproxb 
luately  tfViAHl  composers  aiul  ly rh-Ui^  ami  approximately  Imkhj  piiJ>tlsluu\<,  These 
a iv  all  wholly  independent.  They  convey  fo  UMl  no  rights  in  thvlr  tmisiad 
compositions,  other  Mian  tin*  performing  right. 

1m  addition  tn  making  available  to  musle  risers-  all  the  works  of  its  aWUnlcd 
\\\U*>\>  and  publishers,  HMI.  through  reciprocal  contracts  with  more  than  thirlv 
Imvisu  performing  rights  organizations,  makes  .similarly  available  music  of 
tlu>  tost  o{  the  world.  Almost  without  ovcpUnn,  ail  of  HMTs  licenses  to  ap- 
I'tHVimalHy  'JT.CKHl  lauvir  users  hi  the  fulled  stairs  are  nonexclusive  "blanket" 
Ihvu-es  which  permit  I  he  licensee  to  perform  the  entire  repertory  of  HMI  with- 
out individual  clearance  or  permission.  HMI  divides  all  of  the  money  ll  collects, 
except  for  Us  expenses  and  mcessary  reserves,  anions  t hi*  writers  aiul  pub- 
liquors  whoso  works  it  represents. 

The  licencing  the  righi  to  |u»rf#irjji  nomdramnlie  musical  compositions  pub* 
lha.v  f»r  profit  is  uubpio,  Section  IM  of  S.  tat  was  designed  to  moel  certain  spe. 
•  ft!--  prohlwns  which  r.VTV  operators  feared  would  restrain  the  proper  growth  hi 
tfu-  public  Interest  oft'ATV  systems.  All  of  these  problems  have  been  solved  by  a 
syMem  of  Ihviwlug  which  has.  t"<^r  decades,  operated,  not  only  In  tho  I'nlted  Static, 
bu!  alt  over  tin*  world  and  whloli  >orvrs  tim  nenls  of  all  of  tho  Industries  which 
uttttxc  niiNft-at  ihTfitnnaiuvs  fi>r  profit.  \o  othor  systoia  than  tho  one  whtoh  has 
lueu  so  patiently  iwohed  ean  properly  nuet  tho  true  neisls  hnth  of  Uie  writers 
ami  puhlNJioi*'!  of  miislo  ami  r>f  t  WTV  operators. 

Ttu»  questions  which  the  (/A  T\*  owners  raised  ami  wlifeli  are  luappileablo  to 
nei>Eelieeustn«are: 

!.  rnllke  every  oilier  type  of  program  material,  no  prohlenis  of  exclusive 
rights  are  involwd  In  musle  llrrnslnis.  The  rights  maided  to  all  users  of  music 
h.v  UMJ  and  its  competitors  are  non-exrlusive,  whether  the  musle  is  live,  recorded 
or  hinted,  Kver.v  user  in  every  market  may  simultaneously  Krform  the  same  com- 
position.  Whereas  a  iihn  may  he  licenses  to  only  one  station  or  one  CATV  operator 
in  a  market,  music  licenses  permit  performance  of  a  musical  composition  on 
any  nmnhcr  of  different  outlets—radio,  television,  Tiijrlit  clubs,  hn(kk'«nauul  music 
services  ami  other  users,  to  the  detriment  of  none.  To  wive  an  example  of  haw 
this  operates,  only  one  person  In  a  community  tuny  have  the  right  to  show  the 
Mm  "IIOHX  VUEi::*  Tho  musical  composition  "HOKX  KKKIV1  which  Is  tn<0N 
t^u-ated  in  the  picture,  may,  however,  he  performed  by  every  establishment  that 
uses  music,  from  skating  rink  to  television  station.  This  crucial  and  basic  dif- 
erenee  Is  alone  emm«h  to  reepdre  the  separate  treatment  of  musle  lieensliijr. 

tW'l'V  oiM'rator.s  expressed  fears  about  the  complexity  of  clearing  eaeh  lndl- 
vfdoal  musical  composition  or  performance.  This  problem  does  not  exist  in 
music  Ihenslu^.  Virtually  all  of  the  ^T.nno  users  of  HMI  music  (and  this  is 
e^uaSJy  Imj  •  -.f  twa  co'ia|H»f Itnrs)  have  voluntarily  clecN'd  h!at»kcr  ltceuseN 
und^r  which  Ihey  ran  perform  all  of  the  musical  compositions  in  the  HMI  reper- 
tory at  any  time  and  hy  ail  means  without  f he  need  of  separate  or  individual 
permissions  or  clearances. 

:\.  CATV  operators  expressed  the  fear  that  their  ri^ht  to  disseminate  programs 
would  he  limited  hy  a  restriction  of  such  rkhr  for  competitive  reasons.  Xo  pos. 
Nihility  of  such  restriction  exists  in  the  music  licensing  field.  HMI  nud  its  com- 
petitors are  organized  and  exist  only  for  the  purpose  of  licensing  performing 
HkMs  oti  a  mm  discriminatory  basis  to  as  many  customers  as  possible.  This  is 
l.MI's  sole  function  and  its  sole  economic  interest,  U  acts  on  behalf  of  approxi- 
mately -o.OOO  composers  and  lyricists  and  0,000  music  publishers  whose  only 
interest  is  to  collect  reasonable  foes  from  as  many  people  as  possible. 

L  CATV  operators  have  expressed  concern  with'  respect  to  the  difficult  prob- 
lem of  distrlhiitlmr  royalties  a  mom;  individual  copyright  owners,  Xo  such  prob- 
lem exists  In  music  licensing  HMI  and  Its  two  competitors  take  full  responsi- 
bility for  distributing  the  fees  they  collect  nrnon«*  the  individual  writers  and 
ouhtishcrs  involved.  The  broadcast ln«  industry,  for  instance,  makes  payment  to 
three  organizations  and  has  no  prohlems  with  rcspw.f.  to  further  distribution. 

\  There  is  no  risk  tlial  unreasonable  f(H«s  will  lie  exacted.  It. Mi's  position  has 
been  and  is  that,  if  negotiation  docs  not  result  in  voluntary  nRmmnit.  it  will 
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leave  the  determination  of  the  fee  to  binding,  dispassionate  arbitration.  One  «f 
it.'*  two  competitors,  the  Arwrfatcii  Society  of  Uomjiosers,  Author*  and  Publisher.* 
<  ASUA1')  arrive  at  tho  same  result  through  ligation  or  fees  by  tin*  Federal  Court, 
The  other,  ??i'SiU',  Inc.,  has  similarly  expressed  willingness  to  arbitrate. 

UMI  speak*  for  no  Insubstantial  Interests.  Tho  music  It  llt  oiisos  Is  a  hand- 
nv.ihh'U  lo  almost  nil  television  programs  ami  it  comitates  tho  major  foc^s 
of  Interest  of  iihk'Ii  television  programming.  When  It  comes,  however,  to  the  |n»r- 
t'ortuuiuc  of  music  tiy  nut  to  luppntciOty  with  no  restrictions  of  any  Uliul  t»ti  the 
extent  of  retransmission  of  programs  from  radio  stations)  It  must  be  kept  in 
mind  that  the  overwhelming  bulk  of  radio  programming  consists  of  the  per- 
formance of  music,  MiHc  licensed  hy  MM  I  occupies  a  major  rote  in  nil  musical 
programming  The  innate  licensing  organisations  should  justly  ho  considered  to 
ho  in  the  forefront  of  "copyright  owners/' 

HMt  is,  moreover,  crucially  Important  In  the  furtherance  of  the  baste  na- 
tional Interest  in  elicouiuglug  and  maintaining  ttie  i!ow  of  music.  Payment  from 
performing  rights  const  I  lutes  the  hulk  of  the  Income  or  mast  composers*,  lyricists 
and  music  publishers.  Almost  uo'/r  of  ibis  Income  Is  derived  front  broadcasting, 
'the  U\*\v  theory  of  the  copyright  law,  founded  on  Hie  Constitution  Itself,  is  that 
the  function  of  copyright  Is  to  promote  the  progress  of  art  by  the  establishment 
and  protection  of  the  rights  of  nuthors.  This  fight  has  always  been  lmrte* 
mented  by  the  payment  lo  authors  of  a  probation  of  the  amounts  received  by 
commercial  enlei prises  which  use  copyrighted  works  in  public  performance.  The 
fee  Is  traditionally  arrived  at  by  aims-length  bargaining.  In  the  case  of  mtisto 
♦  licensing  there  Is  ultimate  recourse  to  arbitration  or  [U\  the  case*  of  ASUAU) 
court  Ovation  of  fees,  where  voluntary  bargaining  fails. 

We  cannot  empaslxc  too  strongly  how  satisfactorily  this  system  of  licensing 
the  informative  for  pvollt  of  uondramaUe  musical  compositions  bus  worked, 
llroadcaslers  who  have  licenses  from  the  three  established  Un  fed  states  li- 
censing organizations  have  for  decades  been  unhnrassed  by  any  claim  by  others. 
They  use  music  without  hindrance  to  satisfy  the  varying  tastes  of  American 
audiences,  They  have  available  lo  them  not  only  the  music  of  the  United  Stales 
but,  through  reciprocal  agreements  between  U.S.  performing  rights  licensors  and 
performing  rights  organizations  in  other  countries,  all  the  music  of  (he  world, 
It  should  N>  noted  that  In  other  countries  of  the  world  UATV  is  presently  lie 
eluded  in  this  system  of  Hocusing  and  is  treated  hi  precisely  the  same  way  as 
broadcasting.  A  system  that  works  with  such  simplicity  and  effectiveness  should 
not  be  destroyed  without  preponderating  necessity. 

As  we  have  indicated,  the  expressed  fears  of  CATV  operators  have  no  exist* 
emv  hi  miMlc  licensing  and  Including  such  licensing  in  a  system  designed  to 
deal  with  the  wholly  different  problems  involved  In  the  licensing  of  other 
pvogrumumtte  material  is  without  jusUnvalion.  We  must  also  udd  that  music 
is  no  Jess  entitled  to  special  treatment  than  sports  events. 

The  compromise  proposal  put  forward  by  Mr  Whitehead  and  accepted,  with 
some  reservations,  by  the  National  Cable  Television  Association  (NUTA),  the 
National  Association  ol  11  roadc asters  (XAIt)  and  a  group  of  motion  picture 
producers  states : 

"Unless  a  schedule  of  fees  covering  I  ho  compulsory  licenses  or  .Home  other 
payment  mechanism  can  be  agreed  upon  between  the  copyright  owners  and  the 
CATV  ow  ners  In  time  for  Inclusion  In  the  new  copyright  statute,  the  legislation 
would  simply  provide  for  compulsory  arbitration,  failing  private  agreement  on 
copyright  fees," 

We  accept  this  principle. 

The  ))tA  step  in  Implementing  such  n  proposal  would  oh* iim.>l,t  be  ocKollullno. 
Unbelievable  us  it  may  seem,  there  has  been  no  negotiation  with  the  music 
licensors.  UMt  was  not  a  party  to  the  compromise  agreement.  It  knows  the 
terms  of  such  agreement  only  from  the  trade  papers.  Xo  one  spoke  for  the  music 
tised  so  largely  in  television  and  so  predominantly  in  radio.  Since  the  baste  quid 
pro  quo  of  the  compromise  relates  lo  exclusivity,  no  part  of  that  consideration 
extends  to  the  writers  and  publishers  of  mush*.  The  music  licensor* are  left  out  in 
the  cold, 

UMI  ha*  long  sought  lo  ucgothitc  with  the  XUTA.  We  reiterate  in  the  strongest 
terms  our  willingness  and  desire  to  negotiate  i c i  the  utmost  good  fait li  with 
CATV  owners.  We  are  confident  that,  if  good  faith  prevails,  a  satisfactory  vol- 
untary agreement  will  result,  Such  an  agreement,  clearing  the  decks  for  the 
unrestricted  use  of  our  musical  repertory  under  a  single  license  on  reasonable 
terms,  for  all  purposes,  in  all  manners,  and  by  all  means  of  dissemination  uti- 
lized by  UATV  1s  what  the  public  Interest  to  be  served  by  the  UATV  industry  re- 
quire;*  no  less  dcs|*crnle)y  than  do  the  writers  and  publishers  of  music, 
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Tho  acceptability  of  arbitration  has  been  widely  supported.  Moreover,  Mli 
llio  W70  Hand  Memorandum  and  the  recent  Slnan  CHnuuis?dnu  ttei*>rt  recognizes 
the  iivnllnlilhty  of  the  blanket  aede  Ib-mising  system  of  the  music  performing 
right*  organizations  us  a  means  of  solving  some  of  the  problems  IuvoIvimI  In 
copyright  licencing. 

Wo  stand  ready  to  snake  oar  repertory  available  to  CATV  system*  In  tho 
same  way  jin  It  Js  made  available  to  every  other  class  of  imnle  users,  iiielitdlitg 
broadcasters.  We  are  willing  that  the  CATV  systems  should  have  full  rights  to 
our  rcjierlory  nmler  a  single  Jheiiso  ami  on  a  MoiMllst rimlnatory,  turn  exclusive 
hash  for  every  typo  of  use.  We  statu!  ready  lo  negotiate  and.  falling  negotiation, 
to  liavo  the  tees  determined  by  dlstusslomile  arbitration.  We  are  ready  to  offer 
stub  licenses  for  a  reasonable  term  and  on  payment  of  a  ronsonaWo  porocntago 
of  the  gross  receipts  of  the  CATV  system.  Wo  will  hot  require*  imlivldual 
olonmiieo  of  sjteelHo  works  or  performances  of  works, 

If  the  CATV  operators  do  tint  Implement  negotiation  or  arbitration  on  such 
rt  basis,  wo  will  accept  legislation  which  provides  for  compulsory  arbitration,  of 
all  retransmissions.  Such  statutory  compulsory  arbitration  could  ho  made  oper- 
ative only  with  respect  to  performing  rights  organlza (Ions  certified  hy  the 
Kogtster  of  Copy  rights  as  being  primarily  engaged  in  the  licensing  of  copyrights 
music  substantially  |>erformed  hy  I'ullod  States  broadcasters,  the  prima tv 
transmitters. 

The  necessity  for  sjKclal  treatment  of  nuisfe  renders  inapposite  extended  com* 
ment  on  the  other  two  questions  raised  In  Mr.  lirennan's  tetter. 

Clearly,  however,  we  do  not  favor  the  exemption  of  CATV  system*  having 
fewer  than  a  stated  number  of  subscribers,  The  persons  wtio  utilize  music  pub- 
llely  for  pr«>!H  stnaitd  pay  n  ronsonahlo  fee.  The  accumulation  of  payments  from 
a  suhstantlal  number  of  smull  operators  results  In  necessary  and  deserved  eoia* 
ponsatloti  for  the  creators  of  musical  works,  Fixing  compensation  hy  a  pervoiitngo 
of  uross  recipients  prevents  such  payment*  from  being  burdensome  to  smaller 
commercial  opera  tors. 

With  respect  to  the  (picsllon  of  "whether  royally  rates  should  ho  determined 
hy  a  single  graduated  formula  of  a  percentage  of  the  tfross  receipts  paid  hy  snh- 
scrlhers  for  fho  haslc  service  of  providing  secondary  transmissions  or  whether 
the  formula  should  provide  a  haslc  rate  for  carriage  of  local  signals,  with  an  ad- 
ditional charge  related  to  the  numher  of  distant  signals  carried  hy  a  particular 
system/'  wo  emphasize  that  the  method  of  music  licensing  that  we  put  forward 
requires  payments  of  a  percentage  of  the  gross  receipts  of  the  CATV  system  from 
all  sources  covered  hy  our  license. 

Kven  since  section  ltt  was  formulated,  CATV  systems  have  become  more  so- 
phisticated In  their  origination  of  programs,  choke  of  programs,  carriage  of  dis- 
tant signals  over  the  nlr  by  a  variety  of  technical  means,  numher  of  channels 
avallahle.  carriage  of  advertising,  Interconnection  of  systems,  pay  TV,  ultimate 
availnhillty  of  satellites  and  in  other  ros|>octs.  No  one  can  foretell  from  what 
source  any  individual  CATV  system  will  derive  important  Income.  We  feel  that 
the  mnsle.  licensing  organizations  can  achieve  a  reasonable  rate  of  payment 
only  hy  arms-length  negotiation  or,  falling  this,  hy  arbitration  or  court  fixation 
which  per tnlts  the  basing  of  fees  on  all  applicable  Income. 

Not  only  is  the  position  we  advance  essential  for  the  support  of  the  writers 
and  publishers  of  music,  hut  It  is  In  the  best  Umg-nui^e  Interest  of  CATV,  which 
should  have  the  same  unlimited  access  to  the  music  of  the  world  a*  is  enjoyed 
hy  every  other  type  of  mnsle  user.  The  music  performing  rights  licensing  sys- 
tem which  Is  operative  all  over  the  world  functions  with  oxtraordlnary  eflleleficy 
In  the  public  I  lite  rest.  It  obviates  every  problem  which  the  CATV  operators  have 
raised  as  a  possible  limitation  on  the  growth  of  their  Industry.  It  exposes  the 
CATV  oj»orators  to  no  unreasonable  fees,  but  only  to  such  fees  as,  in  the  absence 
of  agreement,  are  impartially  determined.  To  discard  such  a  system  in  the  ab- 
sence of  any  existing  need  or  grievance  would,  I  ml  ceil,  he  to  throw  the  baby 
out  with  the  hath  water. 


Thomas  C.  Bre.swan, 
Chief  Counsel, 
OH  Senate  Office  Building, 
Washington, 

Dear  Tonc:  In  addition  to  the  joint  statement  of  AS  CAP,  BMI  and  SKSAC 
being  presented  on  August  1st  on  the  cable  television  matter,  It  was  agreed  that 


SESAC  Inc., 
Xciv  York,  .Y.V.,  July  26,  i07.l 


our  organization  muld  submit  an  additional  statement.  I  am  therefore  enclosing 
b*»  copies  of  my  statement  to  ,no»*  of  January  1'.',  lbT'J  which  I  would  Hl.o  to  have 
made  part  of  this  Stib  Ci»intuUti*»*s  record. 
Sincerely, 

SKSAr  Inc. 

Annan-  P.  Ciavcimino. 

f  VjMIIjTC/. 

Ku  closure. 


Sr.MKMKNr  or  StiSAC  L\c  Tuuoi  ait  Ai  m  hi  1\  CrvvimiNo,  Counsix,  to  rm: 

l-MTKO  STATES  SKNAlK  SrUl'OM  MlilhK  ON  I'ATKNrs,  TjtAtH.M  AUKS  AMI  Coi'Y- 

hight* 

H.v  letter  clHteil  December  15.  11>T t  Thomas  C.  Nnnnan.  Chief  Counsel  to  tin* 
Sub  Committee  on  Kit  cuts,  Trademark*  and  Copy  rights,  Itivltoit  SI-JSAO  to  coin* 
aunt  on  the  content  of  modliled  Section  111.  Mmv  specitfcnlly.  three  issues  wore 
referred  to  m  in  Mr.  Nrcntmu\s  loiter  far  comment.  I  would  like  to  treat  each  of 
these  items  hi  the  inverse  order  in  which  they  were  listed  la  Mr.  lirvimnii's  Utter. 

I.  WMKTIIKK  AN V  rAK1lcri.AU  TYl'K  OK  CKOOKAM  MATKK1A1.  BVell  AS  Ml'SlC  OK  l»«0- 
I'KSSIOKAl.  AMI  I'OI  I1XUATK  Si'OKTS  RfcQiriKK  SKCAUAT K  TKKATM KNT  IN  HIK  CAHI.K 
SUCTION  Ok*  TUB  L1)l»YKiailT  HIM. 

As  ttie  second  oldest,  hut  smallest  (if  the  three  mnjor  performance  licensing 
organisations  In  the  United  Slates,  SKSAC  has,  during  lis  more  than  40  years 
existence,  .successfully  negotiated  voluntary  licensing  agreements  with  virtually 
every  radio  and  television  sratlou  in  the  United  States,  wltii  thousands  of  hotels, 
nightclubs,  cabarets,  as  well  as  with  other  users  of  music  such  as  professional 
football  and  baseball  teams.  We  have,  in  each  Instance,  made  available  to  such 
music  user  a  repertory  of  more  than  1^0,000  copyrighted  music  al  corniest | tons  for 
use  on  a  nonexclusive.  nou«discrin>lnatory  basis  in  return  for  an  annual  license 
fee  which  has  been  accepted  hy  virtually  every  music  viser  as  reasonable. 

There  has  thus  far  been  little  need  for  resort  to  an  individual  tribunal  to  re- 
solve disputes  arising  out  of  SKSAC's  rate  schedules.  However,  KKSAC  has  gone 
on  record,  both  before  the  Whitehead  Commission  and  this  Senate  Sub-Com- 
mit fee,  as  being  willing  to  accept  a  system  for  compulsory  arbitration  in  I  ho 
event  that  cable  television  operators  and  SKSAO  cannot  reach  a  private  agree- 
ment. 

Without  ^laboring  a  point  which  has  often  been  made  In  tho  past,  I  believe 
it  should  be  clear  to  all  concerned  that  vis-a-vis  the  music  copyright  proprietor  the 
cable  television  industry  does  not  have  any  of  the  fundamental  problems  wlilrh 
have  existed  between  the  cable  television  Industry  rind'  other  types  of  copy, 
right  proprietors  such  as  motion  picture  owners  and  broadcasters.  We  do  not 
create  difficulties  with  the  cable  television  operator  on  such  issues  as  exclusivity, 
availability  and  distribution  of  monies  collected.  I  believe  that  the  performing 
rights  industry  has  also  met  any  anxieltes  on  the  |>nrl  of  Congress  concerning 
the  possibility  of  unreasonable  rates  being  demanded  of  the  cable  television  in- 
dustry by  our  willingness,  in  the  case  of  SKSAC  and  HMI,  to  submit  to  com- 
putsory  arbitration  and.  in  the  case,  of  ASCAV,  to  resort  to  the  Courts  of  the 
Southern  District  of  New  York  In  accordance  with  their  consent  decree. 

It  Is  for  these  reasons  that  SKSAC  strongly  urges  this  Subcommittee  to 
provide  for  serrate  treatment  In  (U4  for  the  licensing  of  cable  operators  to 
carry  non-dramatic  |*>rformances  of  copyrighted  musical  works  on  secondary 
transmissions.  A  compulsory  license  for  the  use  of  non-dramatic  musical  composi- 
tions is  necessary  only  in  the  event  that  cable  operators  do  net  have  available  to 
them  a  determination  ly  an  impartial  tribunal  in  the-  absence  of  a  mutually 
agreed-upon  rate. 

It,  EXKifCTfOV  OK  SMAM.  CABt.K  SYSTEMS 

The  second  Issue  on  which  our  comment  has  beea  Invited  is  whether  or  not 
there  should  be  an  exemption  from  copyright  payments  of  Independently-owned 
cable  systems  having  fewer  than  3,500  subscribers.  SKSAC  can  see  no  justi- 
fication whatsoever  for  such  an  exempt  tori.  There  seems  to  be  no  valid  reason 
why  a  distinction  should  bo  made  in  the  area  of  public  performance  of  copy- 
righted  music  for  proilt  between  a  small  and  a  large  cable  system.  The  fact  that 
smaller  systems  may  not  be  making  as  much  profit  as  larger  systems  will  un- 
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dotibtedly  ho  rolkvtivl  by  a  smaller  copyright  payment  to  music  copyright  pro- 
prletors  should  some  rate  s> ?* toni  based  uiMiti  a  percentage  of  income  be  adopted. 
It  certainly  appears  to  bo  self-evident  that  secondary  transmissions  by  smaller 
system*  are,  In  substance  and  form,  Identical  tn  secondary  transmissions  l>y 
larger  systems  In  context  of  the  theory  of  licensing  \>ii t »1 i»orformuncvs  for 
jii-utU  la  both  the  Copyright  Law  of  UHH)  and,  thus  far,  the  |»r«i|H is%m!  new  He- 

vision  imi  s,  on, 

III.  i<OHMi:i..V  KOB  A  SlATl IOKY  KATB 

SKSAO  has  been  the  only  oho  of  the  throe  major  Ihrr^lug  organizations  not 
to  charge  rnilio  and  television  stations  on  the  hasU  of  a  percentage  of  their  gross 
receipts.  SKSAtVs  rate**  in  the  area  of  television  are  based  lu  the  main  on  the 
television  station's  advertising  rate  ami  the  inoculation  of  the  market  area  served 
l«y  the  station.  In  tin*  area  of  radio  licensing,  SKSAC's  annual  fees  are  hased 
upon  faetors  which  rclleet  the  radio  .station's  profit  potential.  Those  factors  are 
I  lit?  station's  location,  the  size  of  the  community  served,  the  hours  of  nitration, 
the  advertising  rales  and,  most  important  of  ail,  the  power  classification  of  the 
station.  In  order  to  promote  uniformity  in  the  area  of  licensing  caMe  television, 
SKSAO  has  advised  representatives  of  the  cable  television  Industry  that  It  will 
accept  a  formula  ba«eil  upon  a  percentage  rate  as  opposed  to  a  flat  fee  rate. 

SKK.Vl.'  favors  the  principle  of  compulsory  arbitration  falling  private  agreement 
rat  copyright  fees  for  music,  SKSAl*  does  not  favor  the  principle  of  compulsory 
licensing,  SKSAC  is  of  the  opinion  that  the  availability  of  compulsory  arbitra- 
tion wilt  Insure  the  negotiation  of  a  fair  and  reasonable  rate  for  the  use  of  music. 
Such  a  rate  should  be  predicated  upon  a  percentage  of  all  revenue  received  by  a 
cable  system  and  not  solely  upon  subscriber  income, 

The  flexibility  and  acceptability  of  a  voluntary  schedule  of  fees  rather  Mian 
statutory  rates,  Is  I  believe,  quite  nw>arcr\t,  However,  should  there  be  a  stat- 
utory rate  formula  In  S  till  applicable  to  non-music  copyright  proprietors,  it  is 
suggested  thai  such  a  formula  should  provide  for  a  percentage  of  the  gross  income 
of  all  revenues  received  by  the  cable  system.  As  to  the  two  alternatives  set  forth 
in  Mr,  Hronnan's  letter  of  l>eeetnber  15,  }syn  It  would  appear  that  the  first  al- 
ternative of  a  percentage  of  a  single  graduated  formula  wins  by  default,  I  fall 
to  see  the  Justification  of  unking  additional  charges  for  I  lie  number  of  distant 
signals  carried  by  a  particular  system  without  regard  to  qualitative  content  of 
the  signal  or  the  profit  potential  caused  by  importing  such  signal.  Ily  taking  a 
percentage  of  all  revenues  derived  by  the  cable  system,  it  would  seem  that  all 
factors  are  considered.  Including  the  number  of  distant  signals  carried,  Pre- 
sumably a  system  carrying  an  abundance  of  distant  signals  would  be  more  at- 
tractive to  the  consumer  and  therefore  result  in  greater  revenue  to  the  system 
and  thus  a  higher  copyright  fee. 

In  ei inclusion,  SKSAC  feels  that  music  should  most  certainly  bo  treated 
separately  from  other  types  of  program  material.  With  the  safeguard  of  com- 
pulsory arbitration,  all  that  is  truly  necessary  in  S  tut  would  bo  a  afafutory 
provision  for  such  compulsory  arbitration  In  the  absence  of  a  voluntary  negoti- 
ation of  rate  by  and  between  the  cable  system  and  the  music  copyright  proprietor. 
Pay  meat  of  royalties  for  the  use  of  music  should  be  made  directly  to  the  licensor 
of  the  performing  rights.  Only  in  this,  manner,  will  the  Senate  allow  for  the 
economic,  streamlined  method  of  making  available  substantial  repertories  to  the 
cable  Industry  for  any  and  all  type  of  use.  i.e.,  both  secondary  transmissions  and 
the  origination  of  programing  by  the  cable  system.  A  compulsory  license  In  tin* 
statute  dealing  with  secondary  transmission*  will  not  solve  the  Issue  of  licensing 
primary  transmissions  on  the  part  of  the  cable  system,  We  submit  that  n  cone 
pletely  voluntary  negotiation  between  Industries  backed  up  by  compulsory  arbi- 
tration is  the  solution. 

Respectfully  submitted, 

Al.RKRT  F.   PlANVTMf  \0, 

Canute!,  SKXAO  Inc. 

Mr.  IIukwav.  The  National  Cable  Television  Association  lias  boon 
allocated  )0  minutes. 

Would  you  idonlifv  yourself  for  tlio  record? 

Mr.  Fostku.  Mr.  Chairman,  my  name  is  David  Foster.  T  nm  presi- 
dent of  the  National  Cable  Television  Association.  On  my  immediate 
right  here  is  Mr.  Stuart  Feldstcin,  who  is  general  counsel  of  tho  asso- 
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(Malum.  On  his  right  is  \  h\  llridgor  Mitchell,  an  economist  who  will  bo 
proseming  somo  testimony  regarding  the  economic  furta  surrounding 
the  livelihood  of  the  cable  television  industry.  Ami  on  my  loft  is  Mr. 
< jcorge  ltoivo,  who  will  give  the  third  segment  of  our  testimony,  >lr, 
Uareo  is  a  cable  system  operator  and  a  distinguished  member  of  the 
Pennsylvania  Bar,  We  folr  that  it  was  most  important  at  this  time  to 
let  you  have  the  viewpoint  of  an  art  tin  I  eabte  television  operator,  some- 
one who  is  facing  the  economic  facts  of  our  indust  ry. 

Senator  MiCuxian,  Who  is  the  gentleman  immediately  on  your 
right.  J 

Mr.  I'Wrm  Mr,  Stuart  Fcldsfein  is  XCTAV  general  counsel,  Ifo 
will  not  be  making  a  presentation  but  will  be  available  to  answer  fines- 
Hon*. 

Mr.  Chairman,  f  have  submitted  a  rather  lengthy  statement,  which 
1  would  like  to  include  in  the  record.  I  will  not  read  this  statement 
at  tins  time,  but  rather  will  speak  to  some  of  the  points  that  have  been 
raised  by  the  prior  presentations. 

Senator  Mc  IYf,u.an\  Yon  want  all  of  these  submitted  ?  They  arc  ex* 
tensive  statements. 

Mr.  Pomit.  Yes. 

Senator  MKYkuaw  Very  well 

They  may  he  received  and  made  a  part  of  the  record.  You  have  40 
luinntes.  1  f  we  have  any  questions,  we  will  try  to  do  that  on  our  time. 
We  want  to  give  you  the  opportunity  to  make  your  presentation  here, 
but  we  want  to  move  along,  to  expedite  it. 

Proceed. 

STATEMENT  OF  DAVID  FOSTER,  PRESIDENT,  NATIONAL  CABLE 
TELEVISION  ASSOCIATION;  ACCOMPANIED  BY  DR,  BRIDOER 
MITCHELL,  ECONOMIST;  GEORGE  J,  BARCO,  COUNSEL,  PENNSYL- 
VANIA CABLE  TELEVISION  ASSOCIATION;  AND  STUART  FELD- 
STEIN,  GENERAL  COUNSEL  TO  NCTA 

Mr,  Po.nr.il.  T  should  also  note,  Mr,  Chairman,  that  in  the  audience 
today  arc  a  very  largo  number  of  cable  system  operators,  I  would  say 
most  of  them  are  smaller  operators,  what  we  rail  our  mom  and  pop 
operations,  We  say  that  with  no  lack  of  respect  because  many  of  those 
actually  are  mom  and  pop  operations  where  the  husband  in  the  family 
is  the  technician  for  the  system,  and  the  wife  keeps  the  books  anil 
answers  the  phone.  These  arc  people  that  are  really  concerned  about 
t ho  impact  of  copyright  legislation, 

Let  me  first  answer  the  question  that  you  asked  Mr.  Valenti  about 
his  views  on  copyright  schedules  and  fee  schedules  that  differ  from 
the  ones  included  in  S,  lo(il.  Let  me  say  that  although  wo  arc  support- 
ing S.  on  page  of  my  testimony  I  have  indicated  that  the  facts 
that  we  have  boon  able  to  develop  with  the  research  that  I)r,  Mitchell 
has  done  and  the  input  that  we  have  had  from  our  cable  operators, 
indicate  that  a  fee  schedule  of  50  percent  lower  than  the  fee  schedule 
included  in  S.  loo't  would  be  nun  c  appropriate. 

As  I  have  said,  wo  are  supporting  the  bill  because  wo  think  it  is 
a  bifl  that  can  pass  the  Senate  and  tints,  we  can  get  on  with  this  copy- 
tight  is*uo.  We  have,  stated  that  we  support  the  bill  and  we  believe 
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that  nil  of  l)u»  facts  thai  will  he  developed  will  support  Hint  lower 
fee  schedule. 

Senator  McCrm.Mw  What  do  you  base  that  on?  Just  tlio  idea  that 
you  want  to  get  mjtof  ir  as  politely  asyou can* 

I  want  something  concrete  here  to  show  us  if  we  ean.  T  asked  the 
oilier  side  if  they  were  prepared  to  document  or  submit  what  thev 
eonsuler  to  l>e  reasonable  fees.  They  haven't, 

I  wonder  if  you  liavo  eoine  now  with  something  concrete,  that  you 
could  submit  to  us,  other  than  you  sav,  well,  you  support  the  hill. 
In  other  words,  show  whv  the  fees  should  not  be  more. 

Mr.  FosTKit.  Dr.  Mitchell  has  a  rather  detailed  testimony  nnd  1  be- 
Iiovd  that  lie  will  develop  some  facts  nlomr  that  line.  lie  will  demon- 
strate that  the  fee  schedule  that  is  in  the  bill  will  have  a  verv  serious 
economic  impart  on  the  industry  and,  in  many  cases,  will  take  profit- 
able cable  operations  from  black 'ink  into  red  ink 

Senator  McOmxt,.\n\  AH  right.  Proceed. 

Mr.  Foft-mt.  For  the  first  S  minutes  of  Mr.  ValcntPs  testimony,  I 
thought  that  the  National  Cable  Television  Association  was  here  to 
defend  a  breach  of  contract  suit,  but  lot's  be  very  clear  about  this 
one  point. 

Senator  MV(Yt:r.r..\\\  What  about  that  consensus  agreement? 

Mr.  Khstkh.  Mr.  Chairmam  we  have  supported  the  concept  of  cable 
jelevisioirs  paving  reasonable  copyright  fees  since  1  DOR.  You  will  recall 
in  I  WW  that  the  Supremo  Court  decided  that  cable  TV  operators  did 
not  have  to  pay  copyright  fees. 

Senator  MrCi.v.M..\\\  That  was  on  local  broadcasting,  wasn't  it  ? 

Mr.  Fostkh.  Yes.  sir.  That  was  essentially  the  decision  of  the  court. 
But  not  withstanding  that  decision,  the  National  Cable  Television 
Association  has  continually  adopted  as  its  official  position  that  the  in- 
dustry should  pay  reasonable  copyright  fees.  We  did  that  long  before 
the  consensus  agreement  and  we  feel  that  was  the  basic,  midcrgirding 
intent  of  the  consensus  agreenynt— to  work  for  the  early  passage  of 
copyright  legislation. 

We  feel  that  S.  1:501  represents  that  kind  of  copyright  legislation 
that  can  be,  passed  at  an  early  date  so  that  we  can  get  on  to  the  more 
pressing  issues  facing  this  industry. 

Xow  let's  talk  a  little  bit  about  what  has  happened  since  the  con- 
sensus agreement,  since  we  have  been  negotiating  \v 1 1 1 1  the  motion  pic- 
ture interests,  with  music  interests.  Rut  T  will  speak  primarily  ahont 
the-  motion  picture  interests.  Continually  since  the  consensus  agree- 
ment— at  intervals  as  often  as  once  every  week  or  as  often  as  once  a 
month-- we  met  in  extensive  negotiating  sessions  to  try  to  determine 
whether  or  not  there  could  be  a  meeting  of  the  minds  between  the 
parties  uii  what  might  be  a  reasonable  copyright  fee. 

Moth  parties  hired  expensive  knowledgeable  economists  with  a  long 
lift  of  credentials  to  try  to  develop  facts  and  circumstances  winch 
would  provide*  some  realistic  basis  for  those  negotiations.  We  found 
that  the  parties  positions  were  far  apart  nnd  that  no  factual  data  that 
was  available  to  us  could  bring  t ho  parties  any  closer  together. 

Why  was  that  the  case  l  Primarily  because  cable  television  is  still  in 
its  infancy.  It  is  a  very,  very  small  industry.  It  is  primarily  operating 
in  rural  areas,  in  smalltown  areas,  and  the  major  big-city  markets — 
which  is  really  what  we  are  talking  about  here  in  terms  of  the  future 


9 

ERLC 


300 

of  these  copyright  imiHMH—hu vo  not  yet  been  wired.  Ami  those  small 
aruis  close  to alio  biju'-dty  markets  timt  have  boon  wiml  do  not  provide 
us  with  the  kind  of  economic  data  that  would  provide  a  basis  for  a 
reasonable  negotiation.  80  after  many  months  of  those  negotiations, 
we  came  to  the  conclusion  that  there  was  no  factual  basis  nnt1f  there* 
lore,  it  was  appropriate  to  turn  this  matter  over  to  the  wisdom  of  this 
committee  ami  the  Senate  to  come  up  with  a  fee  schedule,  Uv  setting 
down  an  initial  fee  schedule  in  the  bill,  the  concept  of  arbitration  could 
then  come  into  eiVect  at  a  time  when  we  would,  hopefully,  have  some 
hard  factual  data  based  upon  the  experiences  derived  over  the  next  ;J 
years. 

I  hiring  that  period  of  time,  we  will  bo  paving  copyright  fees  and  wo 
will  have  experienced  the  copyright  payment  concept.  The  allocation 
of  those  fees  can  bo  worked  out.  Tho  economic  impact  of  thoso  fees 
on  our  industry  will  become  apparent.  And  wo  think  that  it  is  then 
the  appropriate  time  for  tho  satutory  tribunal  to  do  its  work 

,:  ?*  ^unal  were  to  bo  convened  today,  it  would  have  tho  same 
diltieulties  that  the  parties  had  during  tho  past  2  years  trying  to  con- 
duct negotiations— they  would  simply  bo  speculating  as  to  tho  future 
ot  this  industry,  but  they  wouldn't  bo  dealing  with  anything  except 
one  economist  theorizing  from  one  direction  and  another  economist 
theorizing  from  the  opnosite  direction.  What  would  como  up  would 
bo  certainly  no  more  valid,  and  I  suspect  a  lot  less  valid,  than  tho  wis- 
dom of  tho  Senate. 

And,  therefore,  we  are  supporting  the  concept  of  S.  1301  that  the 
fee  schedule  to  bo  imposed  at  this  time  with  arbitration  or  a  statutory 
tribunal,  whichever  you  want  to  call  it,  coming  into  play  at  n  time 
when  we  have  evidence  to  deal  with. 

Now  lot's  talk  about  what  tho  cable  television  industry  really  is, 
because  i  think  wc  have  to  have  a  very  clear  picture  of  that  to  under- 
stand what  these  copyright  payments  mean.  I  am  now  talking  about 
the  community  antenna  aspect  of  the  cable  television  industry* 

What  do  we  do  J  Well,  we  put  up  an  antenna  at  some  point  on  top 
of  a  mountain,  and  from  that  antenna  wo  receive  television  broadcast 
signals  oil  die  air.  We  don't  alter  those  signals  in  any  way  other  than 
to  improve  the  quality  of  the  signal.  We  then  put  it  on  a  cable*  a  wire 
which  goes  into  a  family's  home  and  into  their  television  set. 

We  cannot  alter  the  programing  content  in  any  way.  We  cannot 
put  any  commercials  on  those  stations,  We  cannot  take  off  any  com- 
mercials, We  cannot  take  otF  anv  programs  unless  we  are  required  to 
do  so  by  the  rules  of  the  FCC. 

If  we  arc  carrying  a  channel,  and  ifs  carrying  a  program  that  we 
■!■►!!*!  1  nst  to  carry,  wc  luu-l  *t  ill  carry  il.  We  have  110  selection  process 
ai  -ill.  \\V  ifHi-i  take  what  they  L'ive  n-  and  all  we  can  do  is  improve 
f!n»  dily  nf  thai  •icrna!  and  deliver  it  to  some  homes  that  wouldn't 
otherwise  have  seen  lhai  *i«maf.  That  sponsored  message  that  paid 
tho  full  mice  of  that  program  is  now  liciuf  curried  to  a  home  which 
ordinarily  would  not  receive  that  broadcast  signal* 

Senator  M(Cu:u,an\  Tn  effect,  you  mean  to  say  that  your  service  is 
to  extend  the  coverage  ? 

Mr,  Fostkh.  Yes,  Mr.  Chairman.  As  a  matter  of  fact,  some  people 
have  sujryested -  and  not  at  all  facetiously — that  the  broadcasters 
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ought  to  pay  us  for  en  rryiug  those  signals  into  areas  where  they  would 
not  otherwise  go.  Wo  tire  giving  their  sponsors,  a  break. 

Senator  McCuxmn.  Do  they  have  any  effect  on  what  they  charge 
for  advertising* 

Mr.  Ktvrr»:«.  fn  many  ease.*,  Mr.  Chairman,  we  understand  that  it 
does*.  We  understand  that  they  base  their  audience  ruling  on  tho  cable 
fcVMoiu  population  and  thik 'increase  the  price  they  clmrgo  for  the 
commercials. 

I  think  you  can  understand  that  against  that  background,  where  we 
have  no  choice  of  what  programs  we  carry,  all  we  do  is  improve  the 
quality  of  that  program  and  extend  it  beyond  a  geographical  range. 
^  Under  the  circumstances,  you  can  understand  why  it  has  been  dif- 
ficult for  the  cable  television  industry  to  accept  the  concept  of  paving 
copyright  fees.  To  us,  it  sound*  like— I  use  a  phrase  that  Fred  Poixl 
invented— I'm  glad  that  Fred  is  here  today*— ''two  tickets  for  one 
show/'  Sotueijady  has  alivady  bought  tlie  ticket  to  the  show,  and  now 
we're  being  asked  to  buy  it  again. 

Now,  Mr.  Chairman!  we  have  accepted  that  concent,  the  concept  of 
paying  reasonable  fees.  Hut  J  think  against  that  background,  you  can 
understand  why  we  feel  that  those  fees  should  be  minima]  at  the  outset, 
and  that  the  economics  of  the  marketplace  show  what  they  might  be 
in  the  future. 

Xow  let  me  address  a  couple  of  points  before  1  turn  the  microphone 
over  to  my  associates.  There  is  not  an  exemption  in  the  bill  for  small 
systems.  Many  of  the  small  systems  operators  who  are  here  today  will 
1)0  urging  yon,  and  have  urged  you  in  correspondence  that  I  know  they 
have  sent  you,  to  exempt  all  svstems  under  ft&OQ  subscribers.  These  arc 
tho  small  growing  systems.  They  have  particularly  diflicult  economics 
associated  with  them. 

Tho  motion  picture  people  have  told  us  time  and  time  again  that 
they  are  not  looking  at.  the  small  systems  for  the  revenues.  They  avo 
looking  for  the  large,  big  city  systems  that  are  yet  to  be  built 

And  therefore,  it  is  our  official  position.  Mr.  Chairman,  that  the 
small  systems  under  11,500  subscribers  should  he  exempt  from  the  pay- 
ment of  copyright  fees.  On  the.  other  hand.  Ave  do  not  feel  that  either 
nonprofit  or  governmental  systems  should  bo  exempt.  We  feel  that 
since  Ihoy  arc  directly  competitive  with  free  enterprise  cable  systems, 
thev  should  pay  the  same  kind  of  copyright  fees. 

Before  1  hand  over  the  microphone,  Senator  Burdick.  T  would  like 
<o  answer  the^  question  that  yon  asked  about  why  we  should  have 
a  compulsory  license  with  one  ftat  fee  across  the  board  for  the  industry. 
The  average  television  station  carries  approximately  5,000  programs 
per  year.  Let \s  sav  that  the  avermre  cable  television  system  carries 
five  television  stations.  That  would  mean  that  the  individual  cable 
system  operator  would  have  to  negotiate  a  copyright  fee  for  about 
LW000  individual  programs. 

lie  has  no  choice  ns  to  whether  he  has  to  carry  those  2^.000  pro- 
grams. He  can%t  say.  T  don't  want  to  carry  this  one.  i(Va  worthless  pro- 
gram, Ife  has  to  carry  it  under  anv  circumstances. 

Therefore,  we  feel  that  across  the  board  compulsory  license  is  tho 
way  to  go.  I  think  that  yon  can  imagine  how  diflicult  it  would  be  for 
some  poor  cable  operator  down  in  Arkansas  .with  500  subscribers  to 
have  to  come  down  to  Mr.  Xizer's  office  in  New  York  and  negotiate 
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25,000  individual  copyright  ront tacts.  It  would  bo  an  unreasonable 
burden. 

At  tliis  point  then,  I  will  turn  tin1  microphone  over  to  Dr.  Bridger 
Mitchell,  who  will  address  what  economic  data  we  have  been  able  to 
develop,  Senator. 

I>r,  jifiTt'iiKr.t..  Senator  McClellan,  Senator  Iiur«1ick9  my  name  is 
ltridger  Mitchell,  1  am  appearing  at  this  hearing  in  my  capacity  as 
an  economic  consultant  to  the  National  Cable  Television  Association. 
While  I  am  ulliliuted  with  the  rniversity  of  California  at  I<os  Angeles, 
and  the  Kami  Corp.*  the  views  and  conclusions  expressed  are  those  of 
the  author  and  should  not  be  interpreted  as  representing  those  of  the 
university  or  the  Hand  Corp.,  or  any  of  the  agencies  sponsoring  its 
research. 

In  the  context  of  the  American  economy,  cubic  television  today  is 
a  small  industry.  About  T  million  homes  Imy  its  television  reception 
service,  paying  on  average  of  slightly  more  than  $5  per  month. 

This  year,  approximately  3.000  cable  systems  are  in  operation,  with 
annual  revenues  of  abouV$t00  million/  Ownership  of  a  number  of 
these  systems  is  by  a  single  firm.  The  10  largest  firms  account  for 
about  -it  percent  of  nil  subscribers. 

Cable's  development  to  date  has  been  almost  exclusively  in  the 
smallest  television  markets  and  in  the  fringe  reception  arcasof  a  few 
larger  cities.  In  those  areas,  the  willingness  of  consumers  to  subseril>o 
is  due  to  the  limited  number  of  broadcast  television  signals  available 
and  their  frequently  poor  reception  quality  which  results  from  dis- 
tance from  the  transmitter,  or  intervening  terrain. 
^  The  major  promise  for  cable  television  is  yet  to  be  realized.  As  Mr. 
Foster  has  emphasized  in  his  statement,  about  85  percent  of  the  homes 
in  America  are  located  in  the  100  largest  television  markets,  and 
until  March  of  last  year,  construction  of  cable  systems  in  these  markets 
m'us  effectively  blocked  by  policies  of  the  Federal  Communications 
Commission, 

These  markets  differ  significantly  from  the  communities  which 
have  been  wired  to  date,  especially  in  their  relative  abundance  of 
broadcast  signals  and  generally  high-qualitv  aerial  reception. 

Any  projection  of  the  future  growth  of  this  industry  and  the  pro- 
spective effects  of  the  copyright  fee  schedules  proposed  to  this  com- 
mittee must  incorporate  these  central  facts.  T  have  attempted  to  pro- 
vide such  nit  anal.is'is  In  tin*  put  km-,  "Cable  TeIe\ision  Under  (he  1^7*2 
FCC  Utiles  and  the  Tmpact  of  Alternative  Copyright  Fee  Proposals,'5 
which  lias  been  appended  to  Mr.  Foster's  written  statement. 

Wry  briefly,  the  method  of  analysis  f  have  employed  is  to  construct 
a  financial  model  of  a  cable  television  system  which  incorporates  the 
major  factors  affecting  a  system's  size,  costs,  revenues. and  profitability. 
For  example,  capital  expense*  depend  on  the  geographic  size  of  the 
system  in  miles,  tin4  amount  of  cable  which  must  be  laid  underground 
lather  than  strum*  from  exiting  utility  poles,  nnd  the  proportion  of 
homes  in  the  service  area  which  actually  subscribe,  generally  referred 
to  as  the  penetration  rate. 

Operating  costs  are  similarly  related  to  the  number  of  subscribers, 
the  number  of  imported  signals,  taxes,  and  regulatory  fees.  In  the  same 
manner,  revenues  are  determined  by  the  monthly  subscription  charge, 
the  system  size*  and  the  penetration  rate. 
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Hut  penetration,  (lie  generally  employed  measure  of  consumers'  de- 
mand for  cable  service,  itself  depends  on  tho  monthly  charge  and  tin* 
increase  in  both  the  number  and  quality  of  television  signals  on  the 
cable  relative  to  those  available  using  only  a  homo  antenna. 

This  method  of  describing  the  economies  of  a  cable  television  system 
was  lirM  developed  in  P.>7<>  to  analyze  the  thou  proposed  FCC  rules 
in  w  pa]>er  which  Dr.  William  S.  Comanor  and  I  mepared  for  the 
Commission  proceedings,  and  a  numher  of  researchers  have  subse- 
quently employed  versions  of  this  model  to  explore  related  questions 
about  the  industry. 

Hy  programing  the  financial  model  for  calculation  on  nn  electronic 
ronmnter,  the  effect  of  a  variety  of  ditTeretit  assumptions  and  conditions 
can  be  readily  determined.  Thus,  I  am  able  to  adjust  the  size,  numher  of 
broadcast  signal*,  construction  methods,  and  other  parameters  to  the 
conditions  expected  to  he  obtained  in  several  different  types  of  com- 
munities, , 

Consequently,  these  typical  systems  are  representative  of  the  cir- 
emn>tances  and  nrolitabdity  of  most  cable  systems  that  could  be  built 
in  the  major  markets. 

Mv  present  study  takes  into  account  the  final  Commission  rules 
and  is  addressed  particularly  to  the  impact  of  alternative  copyright 
fee  schedules  on  cable  systems  in  the  large  urban  markets.  Although 
I  have  allowed  for  the  effects  of  providing  public  access  channels  and 
programing  locally  originated  by  the  cable  system,  as  required  by  the 
FCC  rules,  r  bnxe  excluded  from  the  analysis  both  the  costs  anil  the 
revenues  which  may  eventually  result  f  romleased  channels— including 
pay  television  channels  ami  other  ubnbroadcast  services.  Since  pro- 
graming shown  on  these  channels  is  fully  subject  to  the  present  copy- 
right laws,  cable  operators  will  have  to  bid  for  the  rights  to  carry 
such  material,  and  it  is  not  necessary  to  examine  the  operation  of  that 
market  here. 

Let  me  now  attempt  to  summarize  my  major  findings;  greater  detail 
may  be  found  itfthe  paper  itself, 

Conditions  for  the  development  of  cable  service  varv  widely  through- 
out the  100  largest  markets.  Near  the  center  of  these  cities,  penetration, 
the  percentage  of  homes  that  actually  suhseril>c,  will  range  from  22 
percent  to  ;M  percent  for  typical  systems;  These  urban  areas  generally 
receive  all  three  network  signals  and  in  the  larger  markets  there  are 
one  or  more  independent  stations  with  good  reception. 

Kven  in  the  absence  of  copyright  fees,  profit  rates  for  centrally 
located  systems  will  be  lower  than  returns  available  to  capital  invest  ell 
in  other  industries.  Kxrept  in  exceptional  circumstances,  cable  systems 


for  CI  IK  broadcast  stations,  deteriorates  rapidly.  Typically,  systems 
lo'-atrd  in  such  communities  will  achieve  penetration  rates  of  31  per- 
mit to  \t\  percent. 

Asa  result,  before  payment  of  copyright  fees,  the  large  or  multiple- 
owned  systems  wilt  earn  before-tnx  real  rates  of  return  of  between  J> 
and  K>  percent.  These  profit  rates,  while  not  particularly  high,  are 
likely  fo  attract  equity  investors  who  are  able  to  finance  an  important 
fraction  of  the  system  from  borrowed  capital. 
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Now,  when  I  ho  schedule  of  copyright  fees  proposed  in  S,  Iftil,  which 
is  graduated  from  \  percent  to  ,S  percent  of  gross  revenues,  is  added 
to  the  cable  system's  operating  costs,  tho  effect  is  to  reduce  rates  of 
return  a  full  percentage  point.  For  example,  a  system  of  10.000  sub- 
scribers at  the  edge  of  one  of  I lu*  r»U  largest  markets  would  find  its 
profit  rate  reduced  from  11  percent  to  IMl  percent,  a  little  mote  than  I 
percentage  point. 

Depending  on  the  capital  structure  of  the  system,  such  a  change 
can  reduce  the  return  to  equity  capital  hy  \l  or  »\  percentage  points. 
While  this  change  may  tint  at*  first  appear  particularly  largo,  these 
liguresmay  he  nut  into  perspective  hy  noting  that  the  proposed  copy- 
right fees  would  have  reduced  the  'U'forc-tax  net  income  of  eight 
large  multiple-system  operators  hy  an  average  of  11)  percent  hist 
year. 

Because  a  high  proportion  of  the  major  market  systems  would  en- 
counter similar  subscriber  and  cost  conditions,  the  prospective  returns 
to  cable  investors  are  only  marginally  attractive  wnen  compared  with 
other  industries,  and  then  only  cm  the  suhurhan  fringes  of  most  cities, 
In  this  situation,  copyright 'fees  of  the  magnitude  proposed  in  S. 
UMM  can  he  a  significant  deterrent  to  construction  of  many  new 
systems, 

1  have  in  addition  analyzed  the  probable  effects  of  a  fee  schedule 
exactly  one-half  of  that  in  S.  lofd,  that  is  a  schedule  graduated  from 
U  percent  to  *Jio  percent  of  ixro^  revenues,  depeiuUng  on  systems 
size.  Fiulcr  such  a  schedule,  profit  rates  of  systems  located  at  both  the 
center  anil  edges  of  major  markets  are  reduced  by  about  one-half 
percentage  point. 

Finally,  a  flat  ltUi-peivcnt  copyright  fee  was  analyzed.  The  effect 
of  additional  costs  of  this  magnitude  are  unambiguous*.  For  every  type 
of  cable  system  that  was  investigated,  the  lo\.Vpcrccnt  copyright  pay- 
ment would  create  a  decidedly  unprofitable  investment  climate 
throughout  the  top  100  markets,  far  outweighing  the  limited  prospects 
for  cable  development  which  have  heen  opened  up  by  the  1072  FCC* 
rules. 

Let  me  conclude  hy  noting  that,  although  I  have  not  gone  into  them 
in  this  .vfatcincnt.  the  U>7*2  FCC  cable,  television  rules  substantially 
restrict  the  distant  signals  which  may  he  carried  and  impose  cosily 
requirements  for  mmuiuiiiirr^i  m'i\Ici>.  li  i>  primarily  these  reg- 
ulatory policies  which  will  limit  development  of  cable  serviee  in 
suburban  and  fringe  areas  and  result  in  little  or  no  cent  nil  city 
construction. 

Beeanso  the  rules  reduce,  tho  returns  to  invested  capital  to  onlv 
marginally  attractive  levels,  tho  prospects  for  major  market  cable 
service  are  now  especially  sensitive  to  relatively  small  increases  in  op- 
erating costs.  Tho  impact  of  even  the  copyright  fee  schedule  proposed 
iu  the  bill  before  this  committee  may  welt  be  sufficient  to  delay  or  can- 
cel construction  of  an  important  proportion  of  systems  that  would 
otherwise  bo  built  in  the  next  several  years. 

Thank  you. 

Mr.  Rarco.  Chairman  McClclinn,  Senator  Rnrdiek,  Senator  Fong, 
T  am  George  J,  Barco.  For  the.  past  17  vears.  I  have  served  as  Gen- 
eral Counsel  of  the  Pennsylvania  Cable  television  Association. 
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Pennsylvania  is  tho  State  in  which  the  cable  television  Industry 
started,  ami  them  are  some  300  CATV  systems  operating  in  over  1,100 
eomnmmtics—more  than  in  any  other 'State  in  the  Nation— serving 
over  2  million  tolovision  viewers.  It  has  l)eon  my  privilcpo  to  serve 
as  national  chairman,  then  known  as  president,  of  the  National  Cable 
Television  Association,  and  I  was  a  member  of  its  board  of  diiwtottf 
for  15  years. 

For  tho  past  year,  1  have  served  as  a  member  of  the  XCTA  Copy- 
right Committee.  Also,  for  tho  past  20  years,  1  have  been,  ami  still  am, 
it  part  owner  and  the  president  of  several  cable  television  companies 

Hy  way  of  further  introduction,  1  believe  I  should  .state  a  dis- 
claimer, for  tho  benefit  of  XCTA,  and  for  the  information  of  the 
committee,  that  while  I  have  been  art  active  participant  in  tho  atfnirs 
of  XCTA  over  the  year**,  the  views  I  am  about  to  express  on  the  copy- 
right issues  are  my  own,  and  in  nianv  respects  do  not  correspond  with 
the  ofiieially  adopted  views  of  XCTA  as  an  organization, 

At  the  same  time,  let  mo  state  that  I  boliovo  my  views  reflect  those 
of  many,  many  cable  operators  all  over  the  country.  Thero  is  no  ,inglo 
matter  Thick  has  concerned  the  CATV  industry  for  tho  past  7  or  8 
years  mono  than  copyright,  Over  this  period,  I  fiave  talked  on  a  i>er- 
son-to-norson  basis  with  literally  hundreds  of  cable  operators  and 
virtually  every  industry  leader  on  tho  subject. 

Let  mo  stato  finally  by  way  of  introduction,  that  I  view  my  task  to- 
day as  awesome  and  tho  situation  for  the  cable  industry  as  critical,  if 
not  desperate.  Under  the  circumstances,  I  can  only  stato  tho  situation 
as  I  sec  it  fully  and  frankly  to  tho  committee,  without  regard  to  cer- 
tain existing  prcdeltctions,  interests  and  objectives  among  tho  forces 
interacting  on  tho  copyright  issue,  within  and  without  XCTA.  Tin 
appreciative  of  tho  opportunity  of  appearing  before  you  today. 

In  October  1D6S,  tho  Board  of  Directors  of  the  Pennsylvania  As- 
sociation, following  a  careful  consideration  of  the  copyright  issue, 
adopted  what  has  been  termed  as  tho  Pennsylvania  Position  on  Copy- 
right. Its  underlying  principle  is  simply  that  television  signals  re- 
ceived olT  tho  air  should  not  bo  subject. to  tho  payment  of  copyright 
fees  so  long  as  similar  payments  do  not  apply  to  reception  by  conven- 
tional antennas  in  the  same  community. 

The  position  recognizes  that  copyright  fees  should  l>e  payable  for 
eopt\  righU-il  premiums  mci\eu  In  mlnmwiving  or  similar  long-dis- 
tance transportation,  aiul  that  such  microwaving  should  he  subject  to 
regulation  \\\  view  of  its  impact  on  television  broadcasting,  copyright 
property  rights,  and  the  interrelated  market  patterns  of  both.' 

White  recoirni/imr  the  legitimate  interests  of  many  who  are  inter- 
ested in  providing  direct  television  program  services.* anil  a  variety  of 
other  communication  services  iu  the  metropolitan  area  by  cable.' the 
Pennsylvania  Position  urires  that  the  television  reception  function  for 
,o!T-the-air  signals  V  CATV  should  not  Ik*  colored  by  the  possible 
future  development  of  cable  television,  nor  should  the  mhcront  rights 
in  such  reception  be  traded  as  a  part  of  any  compromise  between  tho 
eonfluting  interests  concerned  in  largo  city  cable  television  develop- 
ments. 

The  Penusvlvnnia  Position  has  received  wide  support  in  the  iudusfrv 
throughout  the  Nation  for  it  was  grounded  on  the  basic  concept  and 
fact  of  CATV  performing  the  community  antenna  reception  function 
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for  signals  received  off  I  he  air.  Kurt  her,  it  seemed  incomprehensible 
t hut  liability  to  copyright  firs  should  depend  on  thainviitent  of  topog- 
raphs;, or  hi  the  ivaMile  .situation  of  the  television  viewer,  whether  lie 
was  living  in  the  high  area  where  a  convent iouul  antenna  did  the  job, 
or  whether  he  li\cd  behind  the  liilU  or  along  the  river  where  com« 
(nullity  antenna  service  was  required  or  drsimblc  to  provide  satisfae- 
.tory  television  uveptinu, 

flow  eould  there  he  any  justification  for  requiring  the  subscribers 
to  make  an  additional  payment  to  the  copyright  owner  who  had  til* 
ready  received  imyment  in  his  contractual  arrangements  for  the  h'oad- 
easting,  pah]  lutunatciv  b\  the  television  ueweiN  including  CATV 
.subscribers,  in  the  advertising  costs  of  purchased  products? 

Hcsides,  until  recently,  the  copyright  owners  made  repeated  public 
assurance  that  they  were  not  iuferested  in  payments  related  to  such 
television  reception  services,  hut  were  interested  in  only  the  large  city 
markets  where  distant  signals  were  to  he  imported. 

And  most  important  of  nil,  the  Supreme  Court  of  the  Clutch  States 
in  the  Vuital  rase  madea  determination,  in  June  IMS,  recogniz- 

ing and  establishing  in  legal  terms  the  concept  always  understood  by 
cable  men  in  practical  terms  by  the  very  nature  of  their  operations. 

Vet,  in  the  intervening  years  from  the  mcmlxu'sldp  of  Na- 

tional Cable  Television  Association  was  sharply  divided  on  the  cony* 
right  issue,  One  segment  considered  any  payment  of  copyright  fees 
for  signals  received  off  the  nir  an  infringement  of  very  basic  rights,  for 
the  reasons  just  mentioned* 

The  other  segment  viewed  payment  of  copyright  across  the  board  as 
the  only  realistic  means  for  securing  importation  of  distant  signals 
thought  to  he  necessary  for  the  economic  viability  of  cable  television 
for  the  large  cities  if  aiid  when  such  system  construction  occurs,  , 

To  fully  understand  the  circumstances  of  this  division,  it  must  be 
understood  that  the  membership  of  XCTA  is  not  a  homogeneous 
group;  and  that  all  members  of  XCTA  are  in  the  cable  industry,  but 
a  substantial  number  of  them,  and  particularly  somo  largo  multiple 
system  owners*  also  have  other  interests  whioli  arc  at  variance  with 
CATV  interests  as  such,  as,  for  example,  television  broadcasting  and 
copyright  interests, 

Tt  is  not  surprising  that  the  persuasions  of  the  copyright  payment 
segment  within  XCTA  have  been  weighted  and  influenced  ny  these 
interests  and  still  are  iouuy. 

As  is  well  known,  the  event  of  decision  camo  in  Xovcml>er  10TU  in 
the  context  of  the  OfKco  of  Telecommunications  Policy  Compromise, 
which  was  approved  by  the  XCTA  Hoard  of  Directors  because  it  ap- 
peared to  represent  the  only  available*  basis  upon  which  there  was  any 
possibility  ior  removing  the  Federal  Communication?  ^  Commission 
freeze  on  cable  television  development,  particularly  in  the  large 
markets. 

Whatever  differences  there  may  have  been  within  XCTA  over  phi- 
losophy as  it  relates  to  the  regulatory  scheme  and  the.  payment  for 
copyright,  I  can  state  that  I  believe' that  every  possible  effort  was 
made  by  the  XCTA  Copyright  Committee,  and  others  of  the  CATV 
industry  concerned  with  the  implementation  of  this  decision,  to  accom- 
modate to  the  situation, 

I  can  state  from  my  own  personal  knowledge  that  the  attitude, 
demands  and  conduct  of  those  representing  the  movie  copyright  own- 
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cw  (luring  ihc  sessions  which  I  attended  wore  such  that  all  efforts  to 
deal  with  them  were  vigorous  exercises  in  futility. 
t  i'ho  representatives  of  these  copyright  owners  were  completely  un- 
informed as  to  the  nature  of  CATV  operations  their  financial  aspects 
;uul  the  speeUie  eurivi\t  problems  facing  the  industry;  unci  thev  were 
ondently  determined  to  maintain  their  ignorance  on  theso  matters 
lMirUiermore,  they  displayed  a  callous  disregard  of  the  consequences 
of  tlteir oxorlMf nut  and  totally  unrealistic,  demands. 

Thus,  when  they  were  informed  that  our  industry  simply  could  not 
pay  the  demanded  Hi  percent  fees  for  movies  alone,  adclcd  to  fee  * 
proposed  lor  music  and  other  copyright  01  over  l  *2  percent,  the  response 
was  a  blatant  *Ws  it  on  to  the  subscribers  and  tell  them  it  is  a  cost  of 
doing  business. 

When  we  attempted  to  cite  the  absolute  and  practical  limitations  to 
service  charge  increases  by  way  of  clearances  through  the  municipali- 
ties on  whose  franchises  tho  operations  must  depend  and  by' way  of 
business  fact  that  subscribers  either  could  not— or  would  not— make 
such  payments,  the  blunt  rejoinder  was  "just  pass  it  on  to  tho  sub- 
scribers anyway." 

[  must  observe  that  the  FCC,  in  insisting  on  copyright  payment  as 
one  of  the  conditions  to  the  casing  of  restrictions  on  CATV  growth, 
piaei'd  a  perhaps  unforeseen,  but  num&heless,  liviiiuiidous  pressure  on 
the  CATV  representatives  in  the  bargaining  process.  The  copyright 
owners  were  under  no  similar  burden,  and,  in  fact,  thev  maximized 
their  advantage  by  insisting,  in  eifect,  that  this  condition  amounted 
to  a  requirement  that  CATV  settle  on  the  terms  of  the  copyright 
owners. 

In  tho  end.  it  was  painfully  clear  to  even  the  most  optimistic  and 
the  most  tolerant  of  those  representing  NCTA  that  fair,  realistic,  and 
responsible  dealing  with  the  copyright  owners  had  been  and  is  an 
utter  impossibility. 

Gentlemen,  I  put  aside  completely  my  firm  conviction  that  copy- 
right payment  for  the  reception  of  television  signals  received  olT  tfie 
air  is  wrong  in  principle  and  discriminatory  in  eiVect.  I  address  myself 
now  to  tho  consequences  of  tho  imposition  of  copyright  payments 
which  this  industry  simply  cannot  aiTord  to  pay  on  its  growth,  de- 
velopment, and  yes,  its  survival.  Let  me  capsulizc  tho  difficulties  of 
cable  television  operations  today. 

U(  course,  hkc  all  other  business,  we  are  plagued  who  increased 
costs  incident  to  tho  inflationary  period  in  which  we  are  living.  Sub- 
stantial basic  costs  like  pole  attachment  fees  currently  are  being  in- 
crensecl  from  ;t0  to  70  percent  across  tho  Nation. 

FCCt technical  standards  will  require,  great  expenditures  in  system 
rebuilding  in  the  next  several  years  with  correspondingly  increased 
operating  costs.  Compulsory  cablecasting  is  still  a  requirement  for 
systems  over  3.500  and  operating  costs  for  even  a  modest  operation 
run  into  tens  of  thousands  of  dollars  annually. 

As  against  this  spiraling  of  costs,  there  is  a  definite  and  absolute 
limit  in  the  possibilities  for  service  charge  increases,  either  because 
approval  cannot  be  secured  from  the  muncipalitv  or  other  franchising 
authority,  or  because  tho  market  conditions  will  not  support  tho  in- 
creases, or  for  both  reasons.  At  tho  same  time,  there  are  converging 
interests  by  State  and  local  governmental  units  seeking  control,  re- 
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rtmiiits,  and  services,  sometimes  duplicative,  sometimes  inconsistent, 
all  exacting  upon  Ibn  fnt«l  n»miftcs  of  the  cable  industry. 

1111  *V  os5  l>robtoms  of  existing  systems,  now  systems  have  the 
added  burdens  of  t  ho  staggering  costs  and  special  difficulties  of  system 
construction  and  operation  in  (he  largo  ami  metropolitan  city  areas, 
and  the  feasibility  and  acceptance  of  CATV  service  in  such  areas  aro 
yet  to  be  estnbl is) ted. 

The  experiences  to  dato  in  the  Now  York  City  and  Akron,  Ohio, 
.systems  are  instructive  on  the  vicissitudes  and  hazards  of  such  ven- 
tures. 

Senator  McClkixan\  Wo  note  that  your  time  1ms  expired. 

Do  you  want  to  place  tho  rest  of  your  statement  in  the  record  \ 

Mr,  IJakco,!  would. 

Senator  McClkixax.  Wo  probably  ran  over  a  littlo  with  the  others, 
so  I  will  givo  yon  3  or  4  minutes,  and  then  you  can  place  the  rest  of  it 
in  the  record, 

Mr.  Hakco.  I  would  want  to  say,  Senator,  if  J  may,  please,  that  them 
are  several  snocihe  recommendations  which  wo  would  like  to  make,  and 
if  you  will  allow  me. 

Senator  McCmslmv.  What? 

Mr.  Bakco.  There  arc  several  specific  recommendations  we  would 
hko  to  make,  if  you  will  i>ormit  mo  to  do  that.  Wo  will  place  the  rest 
of  my  paper  in  tho  record. 

in ?fio^icoi5l C°^r JjA:S *  AU  rightl  Ut  th°  lX?St  °f  th°  pap0r  b°  1>lacc(l 
Wo  aro  going  to  run  out  of  time  pretty  soon,  I'll  give  you  time  to 
make  the  specific  recommendations  right  quick. 

Mr,  Barco.  V'mi  of  all,  sir,  I  believe  that  compulsory  license  should 
extend  to  tho  reception  service  of  all  signals  received  off  tho  air.  In 
addition  to  the  basic  facts  and  principles  which  support  this  treatment, 
noted  earlier,  it  should  bo  observed  that  copyright  owners  utilize  tho 
groat  public  resource  of  the  radio  and  television  spectrum  without 
charge.  If  the  copyright  owners  chooso  to  make  use  of  tho  tremendous 
capability  of  this  resource  for  mass  dissemination  of  their  products 
with  corresponding  increased  coverage  and  return,  it  is  wholly  un- 
reasonable and  unjustifiable  for  them  to  insist  on  all  tho  benefits  of 
broadcasting  and  yet  maintain  the  same  control  as  if  they  had  provided 
their  own  contained  arena  or  exhibition  hall 

T  would  also  like  to  make  one  other  point  and  then  I  think  I  will 
terminate.  In  all  of  these  dealings,  gentlemen,  up  to  now,  there  has 
never  been  afforded  to  the  viewing  public  an  opportunity  to  bo  heard 
on  this  matter. 

And  I  submit  to  you  that  with  tho  growing  concern  that  them  is  on 
he  part  of  the  Members  of  our  Congress,  and  all  governmental  units, 
to  protect  the  consumer  s  rights,  this  is  a  matter  of  mil  concern.  That  is 
why  we  behove  this  is  a  matter  that  must  bo  decided  by  the  Congress, 
rather  than  with  tho  copyright  owners,  with  whom  wo  havo  not  been 
!»We  to  reach  any  accommodation. 

Senator  AIcClkixax.  Let  me  ask  you  one  or  two  questions  with  re- 
spect to  the  cable  I  V  systems.  Do  they  havo  to  get  a  franchise  to  op- 
erate in  a  city  or  a  given  area  ?  1 

Mr.  Hakco.  Yes,  sir. 

Senator  McCf  kllan\  Does  that  franchise  fix  or  limit  tho  fees  you  can 
charge,  the  service  fees?  J 
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Mr«  Hak<o,  In  most  every  ease,  it  does,  sir, 

Senator  Aki'iiKMi.w.  In  other  words,  can  you  pass  onto  (lie  sub- 
scriber, any  increase,  if  you  pay  Au*  a  copyright  i  Or  di>  you  hiivc*  (o 
jkiss  it  on  within  tlmt  riiincliiso  liiuit at  T 

Mr.  Hakcik  It  would  1 10  our  hope,  Senator  McClellan,  that  the  fees 
would  nut  be  more  than  i  to 'J  percent. 

Senator  M<  Cmxi.ax.  I  mean  do  you  have  to  pass  it  on  whatever  it 
is* 

Mi\  Hauco.  I'm  coming  to  that  point.  It  would  lie  not  move  than  1 
or  *2  percent  of  the  ineome  realized  for  television  reception  service 
payment.  We  believe  t hat  the  industry  can  accommodate  itself  and 
absorb  it* 

But  if  it  is  more  than  thnt,  we  would  necessarily  he  forced  to  pass 
it  on.  And  by  way  of  illustration  of  the  problem  that  we  get  into,  if 
we  were  to  meet  tlieso  demands  I  hat  are  made  on  us,  let  me  tell  you  that 
there  are  11  different  municipalities  in  Pennsylvania  that  absolutely 
refused  to  allow  any  increase  of  rates  in  the  past  year,  even  though 
these  companies  showed  they  were  operating  at  a  loss. 

This  is  the  fact  of  life  with  which  we  haw  to  live. 

Senator  Mr('uxi.\x.  Do  we  have  from  anybody  here  the  total  num- 
ber of  subscribers  to  CATV  systems  in  the  Nation i  I)o  we  have  that 
total  number  < 

Mr.  Kivtki:,  It  \t  i.4imatrd  at  the  present  time  between  7  and  7\'j 
million*  ^ 
Senator  Mi'Ci.km.ax.  Hetwccn  what  ? 

Mr.  Fostkr.  Hetwccn  7 V i  uiitl  1\U  million  subscribers  across  the 
country. 

Senator  Mc(Y>:i.r«.\\.  Xow,  what  percentage  of  those  are  in  the  luu 
percent  markets,  ami  what  percentage  are  in  the  lesser  markets;  the 
100 category  and  tin1  lesser  category  i 

Mr,  Kosrai.  I  would  estimate  that  of  the  V/z  million,  about  a  million 
are  within  the  top  100  television  markets  today. 

Senator  M<  (Yuxax.  All  right. 

1  want  to  ask  one  (juestion  of  Mr.  Mitchell.  Yon  pointed  out  in  your 
statement  you  have,  in  addition,  analyzed  tho  probable  elTccts  of  a  fee 
schedule  exactly  one-half  of  that  in  1IUU,  and  you  point  out  what 
that  would  be. 

Dr.  MnriiKi.r,.  Yes. sir. 

Senator  MKYkixan.  You  have  also  testified  concerning  the  W.*> 
percent  copyright  figure.  A  copyright  payment  is  the  amount,  I  under- 
stand, that  the  copyright  owners  have  suircrested. 

Dr.  Mituikm..  I  underhand  that  was  an  early  proposal  on  the  nego- 
tiations, sir. 

Senator  McOf,Kr.r*A\\  Is  tlmt  a  copyright  owner  suggestion  i 
Mr.  Mrrcinxi,.  1  don't  know  what  it  ir.  now. 

Well,  let  me  ask  you  this  --analyze  it  on  the  basis  from  2  to  10  percent 
instead  of  1  to  ft.  T  would  like  losee  what  that  will  do.  If  you  nave  it. 
you  may  do  that  and  submit  it  for  the  record  and  anyone  else  may 
submit  some  figures  on  that  line.  I  would  like  to  see  those. 

The  issue  here  is  what  can  the  industry  stand  and  still  operate  at  a 
profit  and  provide  the  services.  Personally,  I  would  like  to  see  a  fair 
compensation  paid  to  the  copyright  owner,  and  I  think  that  we  need 
to  take  into  account  the  fact  that  they  have  already  gotten  a  copy- 
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light  fee  from  flu*  bnKuha>toi\  Ami  what  the  service  does,  it  adds  on 
to t In-  vuluenf  wluit  C lit*  hroadeastcrsoils  him. 

Hut  I  still  think,  1  still  iliitik  there  should  bo  some  consideration, 
some  remnuorutinn  paid  by  CATV  because  I  hoy  proiit  out  of  it.  too, 

1  here  is  mi  equity  lieiv,  a  balance  of  equities  that  wo  should  ho  ut'K-  to 
hud. 

Wry  well,  Senator  Munliok  i 

Senator  HnipH'K.  Thank  yon.  M  r.  ( 'hairmun. 

Senator  M(Ci<ku,an.  I  understand  wo  are  going  to  have  a  vote,  that's 
why  1  was  trying  to  hurry  along. 

Senator  IUkiuck.  1  will  Ihh  verv  short,  I  onlv  have  two  or  thioe 
questions,  lint  my  first  question  wilfbo  to  Mr.  KoMor. 

Section  1 11(d)  sub('J)  attempts  to  establish  a  rato  schedule  to  ho 
lx?tyvlXh\  owner*  for  Ihe  nso  of  thoir  copyrighted  material  bv 
t  A  IN  .  Assuming  that's  desirable,  then  we  are  confronted  with  a  real 
quest  ton. 

Vim  have  testified  that  yon  have  used  the  best  brains  vou  could  find, 
^  on  nsed  economists.  Vou  used  a  lot  of  talent,  the  parties  did,  trying 
to  arrive  at  a  fair  ligure, 

And  you  eonelmled  by  saying,  you  are  leaving  it  to  the  Senate's 
wisdom.  Well,  I  have  got  to  have  more  than  wisdom.  I  have  to  have 
some  basis  for  this.  I  am  not  divine, 

Isn't  there  something  the  parties  ean  do  to  give  us  «omn  bans  to 
publish  Unit  ? 

^  Foster,  Well  we  feel  we  have  provided  the  testimony  from  I)r, 
Mitchell,  who  is  here  today,  lie  indicates  that  the  foe  schedule  that's 
in  S.  1301  will  provide  marginal  profitability  for  cable  television  sys- 
tems. And  even  a  schedule  of  half  that  much  would  encourage  some 
probability,  but  not  a  great  deal. 

Senator  UnmiCK.  Well,  I  think  it  is  extremely  important  that  we 
hx  something  that  is  reasonable  to  start  with,  for  this  reason.  Under 
the  act,  we  find  described  in  the  function  of  the  tribunal,  quoting  the 
subdivision  of  tins  chapter,  that  the  purpose  of  the  tribunal  shall  bo 
one  to  make  determinations  concerning  the  adjustment  of  the  copy- 
right royalty  rates  specified  by  sections  111,  IN,  115,  and  110;  and  to 
assure  that  such  rates  continue  to  Ijo  reasonable,  , 

So,  one  of  the.  duties  of  the  tribunal  is  to  see  that  reasonable  rates 
stay  reasonable,  and  I  am  just  wondering  if  there  isn't  something  more 
that  the  contending  parties  might  give  this  committee  to  arrive  at  that 
reasonable  rate  now. 

Mr.  R\rco.  Senator,  may  1  oiler  a  suggestion  ?  The  Canadian  CATV 
Associat  ion  made  a  study  of  over  1 ,000  sy^ems  that  thev  have,  up  there, 
ami  they  have  some  very  large  systems— incidcntall v,  larger  than  any 
that  we  have  bad  in  this  country  bore.  And  their  studies  show  that 
the  net  return  foe  all  of  the  systems  is  under  5  percent  on  the  invest- 
ment involved.  The  penetration,  Senator,  is  much  higher  than  it  is  in 
our  country  here. 

Mr.  Foktkh.  Senator,  let  me  answer  that  bv  saving  if  I  felt  that 

2  weeks  of  totimony  before  this  committee  would  produce  factual 
data  that  would  support  one  foe  schedule  against  another  any  better 
than  wo  have  supported  from  1  )i\  Mitchell's  testimony.  I  would'  he  <dad 
to  provide  that  date.  Hut  I  just  don't  believe  that  it  is  there. 
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And  therefore,  I  think  wo  haw  to  accept  some  degree  of  arbitrari- 
ness with  this  initial  foe  schedule.  We  would  like  to  get  on  with  the 
task  of  paying  these  copyright  fees.  I  know  that  it  must  sound  a  little 
hit  ludiernus  Tor  somobolly  to  want  to  hurry  up  mid  start  paying  fees, 
hut  as  you  know,  we  gotValled  pirates  and  Uneven  and  parasites  in 
lots  of  dillerout  places.  We  would  like  loeloar  (he  air  on  this  ami  get  a 
fee  schedule  going  and  yet  some  experience  with  it. 

Senator  Humim.  I  understand.  Mr.  Foster,  that  you  are  asking  us 
to  tind  a  fair  fee  that  private  citizen  A  pays  private  citizen  1)  without 
factual  basis. 

Mr.  Kosim  I  feel  that  there  is  enough  basis  in  t ho  material  that  we 
haw  imwuud  that  indicates  that  there  is  support  for  a  fee  schedule 
of  one-half  tho  sehedule  t hat  is  in  the  hill.  We  nave,  supported  the  fee 
schedule  in  the  bill*  because  ijuite  frankly  we  felt  that  that  hill,  in  its 
present  form,  with  some  minor  amendments,  has  a  good  chance  of 
yetting  passed.  We  can  then  yet  beyond  this  copyright  issue  ami  move 
on  to  the  other  very  vexing  regulatory  problems  that  wo  have. 

Semilog  Uuniiu  ii.  Well,  let  mo  trv  this  one.  Suppose  this  subcom- 
mittee decided  after  these  hearings  that  we  should  rewrite  section  111 
to  conform  in  all  resects  to  the  consensus 'agreement  reached  among 
the  respective  parties,  including  your  association,  in  November  11)71. 

Would  your  association  have  any  objection  if  we  decided  wo  would 
extend  the  compulsory  license  only  to  CATV  retransmission  of  local 
TV  stations  ami  sued  distant  T\v  stations  as  are  permissible  under 
the  VCV  1U7*2  rules,  so  that  any  cable  retransmission  going  beyond  tho 
\v\v\  of  signals  would  be  subject  to  normal  copyright  jaw  liability. 

Air.  FosTKit.  Well,  we  feel  that  way  that  that  problem  is  handled 
in  the  bill  as  it  now  stands  is  most  appropriate.  To  answer  the  firs' 
part  as  to  rewriting  this  bill  in  the  light  of  the  consensus  agreement, 
1  think  I  might  be  able  to  answer  the  question  a  little  bit  differently 
if  we  could  r.djust  all  of  the  rest  of  the  regulatory  world  to  also  con- 
form with  the  consensus  agreement  if,  for  example,  the  FOG  would 
change  its  rules  on  nonduplication  in  the  Kooky  Alountnin  time  zone^ 
in  which  it  has  not  conformed  to  the  consensus  agreement. 

In  other  words,  wo  regard  the  consensus  agreement  as  a  document 
that  got  the  parties  oil'  center  as  far  as  getting  some  new  rules  in 
place.  Already  the  new  rules  have  Ihhui  changed  in  some  respects. 
There  have.  lx»cn  complications  in  the  rules— and  the  FCC  has  indi- 
cated that  they  fire  going  to  have  to  correct  them— and  we  have  moved 
on  from  tho  consensus  agreement. 

Hub  on  the  issue  of  copyright,  we  have  always  felt  that  the  under- 
girding  intent  of  the  agreement  was  to  got  early  passage  of  copyright 
legislation,  and  that  is  what  wo  have  l>een  al>out.  We  have  been  work- 
ing \>\vt\y  hard  to  get  S.  1301  going,  because  we  feel  that  is  our 
responsibility 

Senator  IUtrdick.  You  were  in  agreement  with  the  consensus  agree- 
ment at  that  time? 

Mr.  Fostkr.  Yes,  indeed.  We  were  a  signatory  to  the  agreement. 

Senator  liunmcK*  Suppose  this  commit  too  also  decided  that  since 
the  parties  havo  not  reached  an  agreement  on  tho  amount  of  fees, 
the  matter  should  he  resolved  by  the  arbitration  tribunal,  as  con- 
templated by  tho  consensus,  and  use  the  fees  of  tho  consensus  in  the 
meantime. 
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Mr.  tosxER.  rhcrc  nro  no  fees  provided  in  tho  consensus  agreement, 
iho  only  fee  schedule  that  I  knuw  of  is  provided  in  S.  13<JL 

Senator  Uvhdick.  Tho  consensus  provides  arbitration? 

Mr,  Foster.  Yes;  tho  consensus  agreement  mentions  compulsory 
arbitration. 

Senator  Burdick.  Suppose  we  decide  tho  question  along  those  lines, 
what  would  bo  your  view  f 

(  Mr.  VostEH.  t  believo  that  S.  1361  involves  tho  concept  of  arbitra- 
tion, except  that  it  puts  it  at  the  timo  when  I  believe  we'll  have  more 
meaningful  evidence,  after  tho  passage  of  the  bill.  At  that  point  in 
tune,  wo  will  have  arbitration, 

Senator  Burdick.  But  you  want  us  to  decide  right  now,  to  deceide 
in  tho  meantime  what  thoso  fees  should  be. 

Mr.  Foster.  Wo  would  like  you  to  do  that,  yes,  sir,  because  I  feel 
that  tho  parties  havo  negotiated  with  very  good  intent  and  all  sorts 
of  expert iso  and  they  haven't  come  up  with  an  agreeable  fee  schedule. 

Senator  Burmck.  Well,  1  am  looking  for  wisdom  that  you  asked  us 
to  use,  to  do  our  best. 

Mr.  Fwrvjt.  Thank  you,  Senator.  I'm  sure  you  w  ill. 

Senatof  Burpick.  I've  got  two  other  questions.  Would  you  describe 
tho  need  for  an  exemption  from  copyright  liability  of  CATV  systems 
wit  h  3,600  or  less  subscribers  I 

Mr.  Foster.  Yes,  sir*  Wo  feel  that  these  small  systems  outside  tho 
major  markets  should  be  given  an  across-the-board  exemption.  They 
havo  many  administrative  problems.  In  thoso  systems  already  they 
havo  endless  forms  to  fill  out  and  file  with  tho  FCC.  Now,  we're  lust 
going  to  put  one  more  burden  on  them,  not  only  an  economic  burden, 
but  an  administrative  burden. 

Tho  small  systems  just  do  not  havo  the  economies  of  scale  built 
into  them  that  the  large  systems  do.  They  still  have  to  maintain  an 
office  and  all  of  those  kinds  of  things.  Wo  just  feel  that  this  is  an  un- 
necessary burden  for  a  very,  very  small  rate  of  return  to  the  copy- 
right owner. 

And  I  should  mention  that  not  all  of  our  member  systems  support 
that  move  for  exemption,  Mr.  linico  among  others  docs  not  believe 
that  exemption  appropriate. 

Senator  Bwidick.  no  have  a  vote,  but  I  would  like  to  ask  this  ques- 
tion. If  we  haven't  time  to  answer  it,  would  you  supply  the  answer 
for  mo? 

Mr,  Fostkr.  Yes,  sir. 

Senator  BnuncK.  We  continue  to  speak  in  terms  of  percentage  of 
gross  revenue.  Cart  vou  estimate  under  the  section  111  fee  schedule 
how  much  tho  San  ttiego,  Calif.,  and  the  New  York  City  CATV  sys- 
tems would  presently  pay;  and  when  the  systems  mature,  what  would 
t hoy  expect  to  pay  1 
And  second*  what  is  the  gross  revenues  of  these  systems;  would 


Mr.  rosrra.  Yes*  sir.  I  will  supply  that,  and  I  would  so  supply  that 
not  only  on  the  basis  of  tho  fee  schedule  that  is  in  S.  1361  but  also  on 
some  alternate  fee  schedules,  so  that  we  can  see  tho  relative  impact 
on  those  largo  city  systems. 
Senator  Burdick.  Sorry  we  have  to  vote. 
Senator  McClellan*.  Thank  you  very  much. 
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Wo  will  recess  11  rit  LI  2  oYlwk. 

I  Whereupon,  at  l'J:OS  p.m.,  t lie  subcommittee  recessed,  to  reconvene 
at  '2  oVIook  later  thesuiuc  iluy/J 

[Tlio  prepared  statements  of  Mr,  Foster,  Dr,  Mitchell,  and  Mr. 
Haivo  follow:] 

SrA'lEMHN  V  Op  1>AVM  H.    tVwi'tH,  PkKSlDKNV,  NATIONAL  CAULK  1'KI  KVIMON 

ASSOC  I A I ION,  Im\ 

My  iiuiiil*  Is  David  Poster.  I  am  president  of  (lie  National  Cable  Television 
Association.  Inc.,  with  ohVos  at  VMS  10th  Street,  X\V.f  Washington,  1  M.\  20000. 
'Hie  National  Cable  Television  Association —known  sometimes  as  NCTA— is  a 
national  trade  association  representing  a  majority  of  the  cable  television  systems 
in  the  Cnlted  Slates  of  America,  and  is  vitallv  interested  In  matters  nft'ectlug 
CATV, 

U't  me  say  at  tlie  outset  that  NOT  A  Is  In  favor  of  omnibus  statutory  copyright 
revision  which  Includes  provision  for  the  Imposition  of  reasonable  copyright 
responsibilities  on  CATV.  NCTA  Is  In  favor  of  the  passage  of  S.  l!ilU.  However, 
because  of  the  evolving  technology  of  CATV,  and  the  business  and  regulatory 
atmosphere  within  which  it  must  oivrate,  we  respectfully  have  several  comments 
ami  suggestions  for  your  consideration,  We  thank  you  for  the  opportunity  to 
iipjionr  before  ihls  subcommittee  and  to  assist  you  In  your  deliberations, 

IVrhaps  for  t'.e  record,  it  Would  he  well  to  explain  Just  what  u  cable  television, 
or  community  antenna  television,  or  CATV,  system  Is.  The  Federal  Communica- 
tions Commission  (KCC>,  at  17  C.RH.  |70.3<n)  defines  a  CATV  system  as: 
Any  facility  that,  in  whole  or  in  part,  receives  directly,  or  Indirectly  over 
the  air,  and  amplifies  or  otherwise  modules  the  signal*  transmitting  programs 
broadcast  by  one  or  more  television  or  radio  stations  and  distributes  such 
signals  hy  wire  or  cable  to  subscribing  members  of  the  public  who  pay  for 
such  service*  but  such  term  shall  not  Include  (1)  any  such  facility  that  serv- 
ices fewer  than  oO  Mihscribc-rs,  or  \2)  any  such  facility  that  serves  only  the 
residents  of  one  or  more  apartment  dwellings  under  common  ownership, 
control  or  management,  and  commercial  establishments  located  on  the 
premises  of  such  an  apartment  house. 
Generally,  the  CATV  system  Is  composed  of  "hardware"  which  Includes  a 
tower  on  which  arc  placed  receiving  antennas  strategically  .placed  to  receive 
broadcast  television  :dgnub*.  where  their  strength  is  greatest,  Usually,  at  the 
base  of  the  tower,  a  technical  facility  Is  constructed  to  feed  the  television  signals 
Into  amplification  equipment  and  the  cable  network ;  this  facility  is  known  as  the 
'■head-end".  The  cable  network  is  composed  of  trunk  Hues,  distribution  or  feeder 
lines,  and  the  customer  taps.  These  lines,  constructed  of  coaxial  cable,  may  be 
buried  underground  or  attached  to  telephone  and  utility  poles  in  accordance 
with  polcdino  or  pole-attachment  contracts,  tn  order  to  maintain  the  strength 
of  the  signal  at  uniform  levels  throughout  the  cable  network,  reenter  amplifiers 
are  placed  at  Intervals  along  the  trunk  ami  distribution  line.  Tims,  the  sub* 
serlbor  at  the  end  of  the  line  of  the  CATV  system  Is  able  to  receive  as  good  a 
picture  as  the  subscriber  nearest  to  the  head-end.  The  trunk  line  is  the  torso, 
the  distribution  tines  the  and  the  customer  taps  are  tlie  lingers  of  t lie 

system*,  H  Is  at  the  viewer's  television  receiver  that  tlie  CATV  system  has  both 
Its  beginning  ami  its  ending,  for  the  service  provided  by  the  CATV  system 
comes  into  the  home  nn\\i  when  the  viewer  activates  his  receiver. 

Over  this  bardw  are  Is  distributed  tin*  "software"  which  Is  composed  of  broad* 
cast  television  signals  in  all  systems,  of  non -broadcast  television  signals  In  some 
systems,  and  of  non-entertainment  signals  in  a  very  few  systems.  The  diversity 
of  the  software  shows  both  the  extent  of  the  evolution  of  the  CATV  Industry  and 
its  promise  for  the  future  if  thv  cvulution  it  not  ntunlctl  This  is  a  traditional 
CATV  system.  It  receives  a  signal  from  a  central  point  nod  distributes  It  to 
multiple  points, 

At  this  stage  of  the  Subcommittee's  deliberations,  it  Is  also  lmpoitant  that  the 
Committee  know  that  CATV  and  IMy-TV  (or  STV  as  the  FCC  calls  it)  are  not 
the  same.  A  nominal  fee  is  paid  for  the  reception  and  distribution  system  com* 
prising  the  CATV  system,  but  the  subscriber  is  not  paying  for  si>cclflc  programs 
as  he  wrmld  under  a  Pay»TV  basis.  The  distinction  is  made  clearer  when  you 
consider  that  pay  television  is  a  system  whereby  the  signal  is  broattcat  In 
scrambled  form  to  he  decoded  by  some  device  at  the  receiver  so  that  tlie  signal 
incomes  unscrambled  and  clear.  Hut  CATV  does  not  use  the  broadcast  spectrum. 
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It  uses  cable  for  the  put|>ose  of  ilWt rHmtiiiK  the  signal  to  the  revivers.  l*«v-TV 
has  separate  ene<xled  progrutus  for  which  they  make  individual  chaws;  CATV 
pick*  up  free  programs  uitil  redistributes  those.  The  Ft'C  ami  representative*  of 
the  broadcasting  ami  t'ATV  industries  have  recognized  the  fundamental  ilifter- 
enee*  between  ray-TV  and  CATV, 

In  (  nittU  States  t\  s<iuttitre*tmi  Cahlv  V«,t  liiKi  l\S.  1Tj7  (MtW),  the  Putted 
states  Supreme  Court  isstahllstuHl  that  CATV  systems  were  interstate  opera- 
tions, properly  to  l»o  rcxulatoa  by  the  Federal  I'ommunUnUons  C  Oititiilsslon.  The 
Court  stated, at  pages  Ifls-Kft: 

Nor  can  we  doubt  that  CATV  system*  are  otiKUKixt  In  Interstate  communi- 
cation, even  where,  as  here,  the  Intercepted  signals  emanate  from  stations 
located  within  the  same  State  In  which  the  CATV  system  operates.  We  may 
take  uoliee  ihul  television  broadcasting  consists  In  very  largo  part  of  pro- 
gramming devised  for,  and  distributed  to,  national  audiences;  respondents, 
thus  are  ordinarily  employed  in  the  simultaneous  retransmission  of  com- 
munications that  have  very  often  originated  in  other  States.  The  stream 
of  communication  is  essentially  uninterrupted  and  projierly  indivisible.  To 
categorize  resj>ondcnts'  activities  us  Intrastate  would  disregard  the  elmrao 
ter  of  the  television  Industry*  and  serve  merely  to  prevent  the  national  reguhp 
thm.that  "is  not  only  appropriate  but  essential  to  the  elDclenr  use  of  radio 
facilities."  (Citation  and  footnote  omitted,) 
Subsequently,  detail  let!  regulations  of  the  FCC  were  upheld  in  ttlack  Hill*  Video 
Corp  v,  State*,  HUO  h\M  <W     Ch\,  IDGS), 

CATV  systems  are  governed  by  comprehensive  regulations  of  the  Federal  Com- 
munleations  Commission  (See,  47  C.F.H.  Td.t  cf  *c<M*  The  Commission's  regula* 
tory  scheme  varies,  depending  on  the  location  of  a  community  within  which  a 
CATV  system  operates,  as  that  community  Is  related  to  communities  designated 
by  the  Commission  as  a  "television  market."  The  regulations  further  distinguish 
between  "major"  television  markets  (which  are  divided  Into  *Top-50"  and  "Sec* 
ond-50"  markets)  and  "smaller"  television  markets. 

The  major  television  markets  in  the  country,  defiuded  by  35  mile  circles  around 
a  central  point  In  each  nmrket,  contain  about  85  percent  of  the  population  of  the 
I' tilted  States.  This  largo  urea  has  only  recently  been  opened  to  development  by 
ivi  hi  e  television. 

Kariy  federal  regulations  attempted  to  establish  some  kind  of  i\  formative 
direction  for  cable  television  as  it  existed  then,  In  the  more  than  seven  years 
that  have  followed,  the  Federal  Communications  Commission  has  adjusted  its 
regulatory  program  to  reflect  changes  in  the  cable  television  technology.  So, 
when  we  talk  about  the  regulatory  atmosphere  within  which' cable  television 
now  must  operate,  there  tiro  essentially  four  different  areas. 

First,  there  is  the  area  regarding  the  delivery  of  the  signals  which  are  received 
off  the  air,  Then  there  Is  the  delivery  of  the  uonbroadcast  signals.  Then 
there  are  technical  standards  Imposed  U]K>n  the  Industry,  Ami,  lastly,  there  Is 
an  attempt  to  resolve  the  very  diiheuH  problem  of  the  relation  ship  between 
Federal.  State,  and  Local  regulatory  jurisdictions. 

I  will  not  be  able  to  cover  the  details  of  federal  regulation,  but  with  vour 
permission.  1  will  paint  the  picture  with  a  rather  broad  brush,  If  vou  should 
have  detailed  uuestions.  I  will  be  glad  to  submit  a  supplementary  'statement* 

The  number  of  television  broadcast  signals  that  cable  TV  systems  are  allowed 
to  carry  is  determined  by  their  geographic  location.  If  they  are  in  one  of  the 
50  largest  markets  in  the  country,  they  are  entitled  to  carry  three  full  network 
stations,  three  Independent  stations  and  on  unlimited  number  of  "unobjected  toM 
educational  television  stations  as  well  as  an  unlimited  number  of  non-Kugllsh 
language  broadcast  stations.  When  I  say  "unobjected  to"  educational  television 
stations,  what  I  mean  Is  that  the  'oca  I  educational  te'evlslon  station  has  the 
opportunity  to  object  to  the  Importation  of  distant  educational  television  stations ; 
if  it  does  not  object,  then  the  cable  television  operator  in  a  given  community 
can  import  an  unlimited  number,  provided  he  can  get  the  microwave  frequencies 
to  do  so. 

In  markets  51  to  1(H)  the  signal  complement  is  three  networks,  two  independ- 
ents, again,  an  unlimited  number  of  unobjected  to  FTV's.  and  an  unlimited 
number  of  non-Knglish  language  broadcast  stations.  In  addition,  in  the  100 
largest  markets,  tiie  cable  operator,  under  the  new  rules,  is  entitled  to  import 
two  additional  signals,  from  a  distant  market,  usually  independent  television 
stations,  which  we  call  two  "wild-card"  signal*.  In  t)u*  snuiU  markets,  Wt  down 
to  about  228,  the  complement  Is  one  independent,  three  networks,  unlimited 
"unobjected-to1*  educational  television  stations,  and  an  unlimited  number  of 


414 


non-Knglish  language  broadcast  stations.  In  sinnll  markets,  there  is  no  provi- 
sion for  the  importation  of  two  "wildcard"  signals. 

This  means  that  the  cable  television  ojvrator  who  faces  entry  Into  any  locality 
must  measure  the  available  signals  off- 1 he-air,  tit  them  to  this  complement, 
which  the  FCC  allows  him  to  curry,  ami  then  see  if  he  can  find  an  attractive 
combination  which  will  allow  him  to  market  his  service, 

Ak  a  limitation  on  what  the  CATV  iterator  ran  do  with  those  signals,  the 
FCC  ha*  Incorporated  a  copyright  concepts  the  concept  of  program  exclusivity, 
Tlmt  means  If  a  local  television  station  Is  hroa (least In*  4i  Love  Lucy"  at  6:00" 
at  night  ami  a  station  which  a  CATV  operator  is  Importing  from  a  distant  mar- 
ket also  broadcasts  "I  Love  Lucy"  at  the  same  time  |ierhnl,  then  "I  Love  Lucy" 
on  the  distant,  or  imported,  signal  must  he  blacked  out,  so  that  the  viewers  can- 
not see  "1  Love  Lucy"  on  the  distant  channel.  Viewers  are  forced  to  turn  to  thelt 
local  channel  If  they  want  to  watch  "l  Love  Lucy".  That  is  the  effect  of  non- 
dupltcatlon.  or  copyright  exclusivity,  written  Into  federal  regulation*. 

There  are  two  types  of  exclusivity  which  the  FCC  1ms  imposed  on  cable 
television.  One  Is  for  network  programs.  There  the  time  period  Is  simultaneous. 
This  means  that  a  network  show,  "Pean  Martin",  being  broadcast  at  0:00 
locally  and  the  distant  station  also  broadcasts  4,l>enn  Martin"  at  0:00,  then 
"Dean  Martin"  on  the  distant  station  must  be  blacked  out, 

In  addition,  there  is  a  very  complicated  system  of  non-network  exclusivity  J 
What  the  Commission  calls  "syndicated  exclusivity",  It  breaks  down  programs 
Into  essentially  Ave  categories— off-network  scries,  first-run  series,  first-run 
nonserles,  feature  111ms,  and  "other  programs"  which  are  really  off-network 
specials.  When  I  say  "off-network  special"  that  means  that  a  special  has  had 
exhibition  on  a  television  broadcast  network  sometime  in  the  past.  The  time 
|>erlo<l  is  not  "simultaneous"  in  these  cases;  it  varies  from  one  to  two  years.  In 
some  eases.  CATV  can  carry  a  program  broadcast  on  a  distant  station  one  day 
after  It's  broadcast  on  a  local  station,  but  exclusion  lasts  no  longer  than  one 
year  from  the  first  market  purchase  or  non-network  broadcast  In  the  local 
market.  This  system  is  a  very  complicated  control  of  what  the  CATV  operator 
has  to  do  with  resect  to  "blacking  out"  signals  from  distant  stations,  nn-1  are 
limitations  on  the  use  of  programs  on  the  distant  signals. 

In  addition,  the  FCC  has  moved  into  the  new  area  of  delivery  on  nonbroadcast 
signals— the  cablecasting  or  narrow. casting  of  channels. 

Xew  systems  in  a  major  television  market  must  also  have  a  certain  minimum 
channel  capacity.  That  channel  capacity,  as  it  breaks  down  into  layman's 
language  Is  20  channels— twenty  0  MIU  channels  (a  0  Mlla  channel  is  a  tele- 
vision channel),  It  must  also  provide  for  equivalent  bandwidth  so  that  if  It 
receives  oft-thc-alr  nt  its  head  end  antenna  and  delivers  12  television  signals,  It 
must  have  a  system  capacity  of  24  channels.  So,  for  each  off-the-nir  television 
channel  delivered  the  system  must  also  have  the  capacity  of  providing  one 
other  channel  for  nonbroadcast  purposes.  The  use  of  those  channels  Is  for  the 
primary  purpose  of  delivery  of  non-decoded,  nonbroadcast  signals;  or,  for  the 
use  of  nonbroadcast  decoded  signals;  that  is,  pay  TV  by  wire.  The  new  rules 
also  provide  that  all  new  systems  In  the  major  markets  must  have  two-way 
capacity  for  nonvolce  return  signals. 

The  federal  regulations  also  provide  that  all  the  new  CATV  systems  have  to 
provide  room  for  access  channels,  Access  channels  arc  divided  into  essentially 
four  categories.  First,  there  is  a  public  access  channel,  which  must  be  available 
for  anyone  to  conic  In  off  the  street  and  say  his  piece.  That  channel  must  he 
nondiscriminatory,  it  must  be  noncommercial.  It  may  not  make  any  charges  at 
ail  except  for  live  production  costs  of  over  live  minutes  in  the  studio.  In  addition, 
the  CATV  system  is  required  to  have  the  minimal  equipment  and  facilities 
necessary  so  that  the  public  can  use  this  channel.  Second,  federal  regulations 
require  provision  of  an  educational  television  access  channel,  which  must  be 
provided  by  the  CATV  system  free  for  the  llrst  live  years  after  the  completion 
of  the  system's  trunk  line  cable.  The  purpose  of  the  free  five-year  period,  accord- 
ing to  the  KCCs  reports,  is  to  encourage  the  innovative  use  of  educational  tele- 
vision on  cable  systems.  Third,  there  Is  a  requirement  that  new  systems  must 
have  a  "government"  channel  which  also  must  be  free  for  five  years  nfter  the 
completion  of  the  trunk  line,  Fourth,  there  is  the  requirement  that  cable  systems 
must  have  at  least  one  "leased"  channel  available  for  any  pun>ose  at  all,  on 
either  an  hourly  basis  or  on  a  total  channel  leased  basis.  There  is  one  other  fea- 
ture of  this  access  channel  proposal :  The  delivery  of  nonbroadcast  signals.  That 
Is  the  requirement  impose*!  by  t ho  federal  government  for  an  expansion  of  that 
access  channel  capability*  provided  that  on  SO  percent  of  the  weekdays  (Monday 
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through  Friday)  (lie  channels  are  used  for  SO  jwrcent  of  any  throe  hour  j^erioil 
in  that  (line,  for  six  wwkn  runnLu^.  The  CATV  system  has  six  months  within 
which  to  provide  an  additional  channel  for  these  uses.  If  that  acoi'HS  user  can 
supply  the  produce  to  fill  that  channel  he  can  then  spill  over  into  these  other 
channel*  until  SO  percent  uf  the  lime  In  any  three-hour  period  for  80  percent 
uf  the  weekdays  Is  ailed;  then  he  Is  entitled  to  still  another  channel,  and  that 
will  go  on  and  on  as  the  demand  Increases. 

There  are  operating  rules  which  the  KCC  has  provided  for  these  channels. 
For  example,  on  the  KTV  channel,  there  can  ho  no  commercial  advertising  there 
can  1)0  no  lottery  Information,  there  can  he  no  indecent  or  obscene  material,  and 
records  of  the  use  of  these  educational  channels  must  be  kept  by  the  cable  system 
operator  for  at  least  two  years. 

There  ts  oue  other  area  that  I  think  might  l>e  of  interest  to  you.  There  are 
franchise  standards  adopted  by  the  FCC  In  their  concern  about  the  prot>or  rela- 
tionship U-twoen  the  local  and  the  federal  governments,  Kvery  new  franchise 
must  weigh,  in  a  full  public  hearing*  the  applicants'  qualifications,  as  to  their  legal 
competency,  their  character,  financial  capability,  and  technical  capacity.  The 
franchise  must  require  that  there  be  significant  construction  of  a  CATV  system 
within  one  year,  and  the  FCC  says  that  they  think  about  20  percent  per  year  Is 
reasonable.  There  must  be  an  equitable  and  reasonable  extension  of  the  trunk 
line  la  every  succeeding  year  until  every  ivrsori  in  the  community  Is  capable  of 
being  served,  and  the  CATV  system  must  reach  a  substantial  percentage  of  Its 
franchise  area.  The  FCC  also  provides  that  all  new  franchises  must  be  of  fifteen- 
year  duration.  There  must  be  approval  by  the  city  fathers  of  an  initial  subscriber 
rate,  and  approval  of  requests  for  increases  in  that  rate,  including  the  Installation 
rates  and  t lie  subscriber  rates.  There  also  must  be  in  every  new  franchise  a  pro- 
cedure for  the  investigation  and  resolution  of  complaints  and  there  must  be 
maintenance  of  a  local  business  office  or  agent  by  the  CATV  system  in  the  com- 
munity for  that  purpose 

CATV  systems  operating  as  of  March  31,  107^,  are  grandfathered,  that  is  they 
do  not  have  to  comply  with  these  regulations  until  March  31  of  1977,  or  until 
the  end  ot  their  franchise  period  if  it  is  earlier  than  Minf  ilfltp 

In  addition,  the  regulations  also  contain  the  following  rule,  found  at  47 
C.F.R.  {  76.7(a): 

On  petition  by  a  cable  television  system,  a  franchising  authority,  an 
applicant,  permittee,  or  licensee,  of  a  television  broadcast,  translator,  or 
microwave  relay  station,  or  by  any  other  interested  person,  the  Commission 
may  waive  any  provision  of  the  rules  relating  to  cable  television  systems, 
hnpoHC  additional  or  different  requirements,  or  Issue  a  ruling  on  a  complaint 
or  disputed  question.  (Emphasis  added.) 
Thus,  the  extent  of  the  FCC's  regulatory  power  over  CATV  system  operations 
appears  virtually  unlimited  except  by  constitutional  protections. 

NCTA  believes  that  many  of  these  regulations  are  for  the  protection  of  tele- 
vision broadcasters  and  copyright  proprietors  and  do  not  benefit  CATV  or  the 
public  interest.  The  CATV  Industry  has  learned  to  live  with  most  of  them,  how- 
ever, and  they  should  be  useful  !u  your  deliberations,  as  we  will  show  later. 

Despite  the  regulatory  restrictions  on  CATV,  the  industry  has  grown  because 
It  provides  the 'additional  time  and  program  diversity  that  the  public  wants. 
Thrrc  /,rc  approximately  2,000  cable  systems  in  the  t'nlted  States.  There  are 
about  151  systems,  having  less  than  fifty  subscribers,  for  which  no  subscriber 
data  is  available.  But  for  2J49  systems,  we  find  Informative  the  data  on  cable 
systems  by  number*  of  subscribers  nerved:  830  aystems}  nre  in  the  50-490  sub- 
serlber  category;  524  systems  are  In  the  500-009  subscriber  category;  502  sys- 
tems are  in  the  1000-1999  subscriber  category  ;  401  systems  nre  In'the  2000-3490 
subscriber  category;  103  systems  are  In  the  3500-4999  subscriber  category;  215 
systems  are  in  the  r>00O~9999  subscriber  category:  S3  systems  are  in  the  1000O- 
19909  subscriber  category;  and  »J2  systems  have  over  'JO.OOO  subscribers.  We 
hasten  to  point  out  that  these  data  are  approximations,  since  even  the  Federal 
Communications  Commission  with  over  seven  and  one-half  years  of  regulatory 
experience  has  had  difficulty  In  assembling  usable,  accurate  data.  Incldently,  this 
is  oue  reason  why  NCTA  favors  ihe  creation  of  a  Copyright  Royalty  Tribunal, 
to  assemble  and  weigh  Information  gathered  to  assist  In  the  periodic  adjustment 
of  statutory  royalty  fees  for  CATV. 

As  NVTA  reviewed  thi*  prospprts  for  changing  the  existing  copv right  statues 
In  order  to  Impose  copyright  liability  on  CATV  system*,  it  was  apparent  to  ns 
that  certain  basic  factors  must  be  considered.  Those  factors  can  be  summarized 
as  follows.  The  basic  CATV  system  merely  provides  its  subscribers  with  a  service 
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for  iuifirovJrur  television  reception.  Copyright  control  would  discriminate  between 
those  television  viewers  who  need  no  special  equipment  and  those  who  do,  and 
between  those  television  viewers  who  erect  their  own  antennas  (sophisticated  or 
simple)  and  those  who  choose  to  utilise  rho  CATV  service.  Further,  the  CATV 
operator  has  no  control  over  the  content  of  the  programs  \ta  subscribers  receive 
and  does  not  know  what  copyrighted  works  will  be  included  In  any  given  pro* 
Khun— nor  docs  he  know  who  the  copyright  owner  Is.  Unless  a  statutory  com* 
pulsory  license  Is  granted*  clearance  plans  or  blanket  Hocuses  would  not  prevent 
certain  copyright  owners  <>r  licensees  from  charging  exorbitant  fees  and  thus 
gaining  control  over  the  much  smaller  CATV  industry.  Moreover,  the  royalties 
now  being  paid  by  broadcasters  ti>  copyright  owners  are  based,  generally,  on 
the  size  of  the  audience  reached— Including  CATV  subscribers.  Copyright  owners 
and  broadcasters  are  thus  benefitted  nt  CATV's  sole  expense,  by  expanding  the 
sodtpinvand  therefore  the  revenue,  and  additional  royalty  payments  by  CATV 
represents  windfall  gain,  On  the  other  hand,  duplicating  programs,  subject  to 
regulatory  requirements,  are  required  to  be  blacked  out  thus  protecting  the  copy- 
right owner/broadcaster  market,  but  subjecting  CATV  to  conflicting  require- 
ment* it  8, 13(11  (as  Introduced)  were  enacted.  Without  some  changes  In  the  Bill, 
CATV  operators  would  be  forced  to  choose  between  violating  the  copyright  law, 
violating  the  regulations  of  the  Federal  Communications  Commission,  paying 
copyright  owners  and  broadcasters  whatever  they  asked  to  avoid  litigation,  or 
going  out  of  business. 

With  thai  background  In  mind,  we  turn  to  the  context  of  copyright  law  revision 
Itself.  The  history  of  copyright  law  revision  Is  revealing.  The  first  copyright  law 
of  the  United  States  was  enacted  In  1700,  by  the  First  Congress,  as  an  exercise 
of  the  constitutional  power  to  promote  progress  of  science  and  arts  by  securing 
to  authors  and  Inventors  the  exclusive  right  to  their  products  for  a  limited  time, 
(U.S.  Constitution,  Article  I,  Section  8).  Comprehensive  revisions  of  the  eopr- 
right  law  were  enacted  In  1831,  1870  and  In  1000.  The  190S>  copyright  revision  is, 
basically,  the  present  copyright  law.  Numerous  atteupts  at  partial  copyright 
law  revisions  failed  over  the  yeors  but,  after  World  War  IU  the  United  States 
cooperated  in  the  development  of  the  Universal  Copyright  Convention,  and  be- 
came a  party  to  that  Convention  In  1955.  That  same  year,  pressured  mounted  for 
a  general  revision  of  the  U.S.  copyright  law.  The  Copyright  Office  conducted 
studies  which  resulted  In  the  t(HU  sUidy  entitled  "Report  of  the  Register  of  Copy- 
rights on  the  General  Revision  of  the  U.S.  Copyright  taw."  In  10O4,  H  it,  11047 
was  introduced,  but  died  at  the  end  of  the  8Stb  Congress.  In  1065,  H.K.  4347  was 
Introduced  t  U  too  died.  In  1007,  H.R.  2512  and  S.  CW7  were  Introduced,  both  of 
which  contained  Section  lit  which  treated  CATV.  H.R  2512  passed  the  House 
and  was  referred  to  the  Senate  after  Section  111  was  stricken  from  the  bill,  H.R. 
2512  and  &  S07  both  died  at  the  end  of  the  00th  Congress.  8.  «07  was  reintroduced 
as  S.  543  In  the  01st  Congress  and  was  amended  to  form  S.  644  which  died  at  the 
end  of  the  02nd  Congress.  S,  044  was  reintroduced  as  S.  iftQl  in  the  03rd  Congress. 

Section  111  of  the  Bill,  dealing  with  cable  television  remains  the  same  as  u 
was  in  S.  044.  As  we  understand  S.  1361,  TV  and  radio  stations  generally  are 
treated  as  primary  transmissions  and  onble  television  systems  generally  are 
treated  as  secondary  transmissions, 

The  bill  contain!)  numerous  wct'.ona  which  affect  CATV.  As  examples,  Sec- 
tion 101  defines  "Audiovisual  Works",  "display11,  "perform"*  "publicly"  and 
"transmit" ;  RceUoi*  10C  relates  to  exclusive  rights  In  copyrighted  works ;  Chapter 
5  relates  to  Infringement  and  remedies;  and  Sections  SOI  and  807  relate  to  a 
copyright  royalty  tribunal;  as  well  as  Section  111,  relating  to  secondary  trans- 
missions.  All  are  key  parts  of  the  BUI  affecting  cab*e  television. 

All  commercial  cable  television  systems  would  be  required  to  pay  copyright 
royalties  based  on;        receipt*  from  subscribers  to  the  basic  reception  service. 

Every  three  months  cable  television  systems  would  have  to  file  with  the  Copy* 
right  Office  n  report  identifying  the  system,  the  signals  carried,  the  number  of 
subscribers,  and  gross  receipts  from  the  basic  reception  service.  Based  on  the 
information  In  those  reports,  systems  would  pay  royalties  quarterly  by  the  fol- 
lowing schedule: 

One  percent  of  gross  quarterly  receipts  of  up  to  $40,000. 

Two  percent  of  gross  quarterly  receipts  of  $40,000  to  $80,000. 

Three  percenr  of  gross  quarterly  receipts  at  $80,000  to  $120,000. 

Four  percent  of  gross  quarterly  receipts  of  $120,000  to  $160,000. 

Five  percent  of  gross  quarterly  receipts  of  over  $160,000. 
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i  t0>'altiCi<  would  <«*v<»r  payment*  fur  "grandfathered"  signals,  focal  signals 
(Urude  B),  said  signals  provided  under  ihe  HUl  s  udenuaie-servtee,  siulfitory 
license  scheme,  For  each  signal  nuthnrlml  by  the  FiVf  Jn  mhUtUm  to  those 
provided  to  achieve  more  adequate  service,  h  stm'luugo  of  V/i  would  ho  added, 
Systeius  outside  of  11  My  television  markets  (market  is  dcllued  as  a  predicated 
tirade  B  signal  contour  of  a  TV  station*  would  luive  a  statutory  license  to  re- 
echo any  broadcast  signals. 

"Aderpj/ifo  service'1  Is  *plit  nf  market  number  ftl  For  market*  l-ftO,  adequate 
service  Is  nil  network  television  stations,  three  Independent  stations,  and  one 
hi%V;  in  markets  Til  i\iu\  ^nailer,  adequate  service  Is  all  networks,  two  inde- 
pendents ami  one  KTV,  Construction  permits  are  not  included  In  the  complement, 
No  'ieapfroggtHK"  would  he  |H<rmitted  unless  n  waiver  was  obtained  from  the 
r  C't. 

Where  tho  center  of  the  en  Wo  *>>Um  1*  wIIMh  :?.*.  miles  of  a  lup-5G  ieievisluii 
market,  ruuof  iheetrnkraet  exclusivity  protection  for  "syndicated"  programs 
must  bo  given  to  local  stations  against  distant  stations.  Where  the  center  of  tho 
cable  system  Is  Within  miles  of  a  turn-top  television  market,  protection  of 
"syndicated1'  programs  must  he  given  only  if  the  program  had  never  been  broad- 
cast  In  that  market,  Where  programs  wore  blacked  out,  the  FCC  could  authorize 
signals  to  enable  the  substitution  of  a  iwu-proUeted  program, 

Tho  Bill  also  provides  fur  a  sports  "blackout"  of  organized  professional  team 
sports  event  unless  a  loco)  station  Is  transmitting  the  sports  program. 

The  Hill  contains  a  meehanism  for  adjusting  royalty  foe*  overv  five  years  A 
copyright  proprietor  or  user  could  rwpw  a  Copyright  Hoynlty  Tribunal  to  niV 
Just  fees,  which  fees  It  adjusted  would  he  referred  to  the  Congress.  It,  within 
00  days,  the  House  or  Senate  does  not  rescind  the  fees,  the  new  schedule  would 
go  into  effect  01  days  after  the  first  00-day  period. 

Hotel  or  apartment  house  MATV's  distributing  loan  sigmus  without  direct 
charge ;  Instructional  closed  circuit  systems ;  common,  contract,  or  special  carriers 
not  controlling  program  content;  and.  government  owned  or  nonprofit  CATVs 
would  be  exempt  from  royally  payments. 

The  statutory  license  e<»whJ  lie" lost  if  the  s.vsJe»»  fuileo  t*»  Wo  tho  appropriate 
reports  with  the  Copyright  Office  or  If  the  system  did  not  observe  the  ex* 
elustvlty  provisions,  or  if  the  system  did  not  observe  the  sports  "blackout/' 

Certain  dennlthms  are  left  for  annual  review  by  the  Kcc,  based  upon  criteria 
In  the  Bill,  and  the  KCC  is  permitted  to  regulate  cable  television  systems  In  anv 
matter  not  Inconsistent  with  the  Bills  provisions. 

The  Bill  also  provides  for  remedies  for  copyright  infringement,  including 
injunctions.  Impounding  and  destroying  copies  (tapes  or  tilms,  etc),  suits  for 
actual  damages,  suits  for  statutory  damages  (from  $100  to  $50,000  per  Infringe- 
ment depending  on  the  circumstances),  and  criminal  t>cnalties  ranging  from 
$2f>00  to  $10,000  In  fines  ami  one  year's  imprisonment  for  each  offense. 

The  source  of  copyright  protection  Is  to  promote  the  progress  of  the  arts  and 
sciences  by  giving  authors  and  inventors  an  exclusive  right  to  the  products  of 
their  creativity  for  a  limited  period  of  time  (l\S\  Constitution,  Article  I,  Section 
H).  Copyright  protection  has  a  twofold  purpose:  To  encourage  literary  creativity 
and  to  promote  *?is*rthinttttnn  of  hnotrfatye  to  the  pubiiv*  Traditionally,  more  Im- 
portance Is  attached  to  the  tatter  purpose,  {Fox  Film  Corp.  i\  Doyal,  286  U.S.  123, 
i  \  TtS2) ). 

As  was  pointed  out  In  Ihe  legislative  history  of  II. H.  COth  Congress,  2nd 
Session,  In  lOOa  It  is  necessary  to  strike  a  balance  between  encouraging  orentlv- 
Ify  through  a  limited  mono|>oly  and  the  ultimate,  paramount  Interest  of  the 
pnttU  In  unrestricted  freedom  to  use  the  works  of  others  after  the  authors  have 
Jinrwftt!  their  rewards.  Thus  copyright  legislation  is  not  primarily  for  the  bene- 
fit  of  the  owner  of  a  work,  hut  is  for  the  benefit  of  the  public. 

Through  the  reception  and  distribution  of  television  broadcast  signals,  CATV 
promotes  the  dissemination  of  knowledge  to  the  public.  But  the  reception  nod 
dlstrbutlon  of  television  broadcast  signals  has  brought  several  legal  issues  Into 
focus.  One  of  the  first  concepts  to  emerge  was  that  CATV  systems  were  engaged 
In  "unfair  competition"  when  they  carried  program^  without  permission  or  pay- 
ment. This  theory  was  judicially  tested  in  the  Tutted  States  District  Court  for 
Idaho.  AT'rr.  />i<\  r.  Cubic  Vhinn,  fur.,  till  V\  Supp.  47  (I).  Idaho.  1fKV>).  That 
Court  held  that  when  a  CATV  system  curried  programs  from  n  distant  television 
station  Into  a  community  where  a  local  television  station  had  an  exclusive  eon* 
tractual  right  granted  by  the  program  owner  to  broadcast  the  programs  locally, 
the  CATV  system  was  engaged  in  "unfair  competition."  This  decision  was  r'e- 
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versed  by  Ihe  Culled  Kitiii'M  Cmirl  of  Appeal*  fur  Ihe  NiiiiJi  Ciivuil,  wlitclj  held 
that  tlit*  only  Judicially  protectable  rlghtN,  if  any,  In  urograms  were  the  copy- 
rights. Cable  Vidian,  Inc.  t\  KUTV,  Inc.,  KM  F.!M  318  (0  Clr„  10GI) . 

Meanwhile,  In  1060,  a  group  of  owners  of  copyrighted  motion  pictures  decided 
to  litigate  their  claim  to  copyright  royalties  for  CATV  carriage,  A  suit  was 
accordingly  Instituted  In  the  Culled  States*  District  Court  for  the  Southern 
District  of  New  York  against  two  CATV  systems.  Initially,  the  District  Court 
decided  In  favor  of  the  copyright  owners.  I'nited  Artist*  Television,  inc.  v.  Fort' 
nightly  Corp.,  'J55  F,  Supp,  177  (S.D.N.  Y„  1000).  This  result  was  sustained  by 
the  Culled  States  Court  of  Appeal*  for  the  Second  Circuit,  Fortnightly  Corp.  v. 
Cnited  Artist*  Television,  Inc.,  377  P.  2d  872  C2  Clr.,  1007),  However,  the 
Supreme  Court  reversed  this  decision,  holding  that  CATV*  reception  and  distil 
hut  Ion  of  television  broadcast  signals  carrying  copyrighted  programs  to  sub- 
scribers does  not  constitute  a  "performance"  needed  for  a  violation  of  the  Copy* 
right  Act.  Fortnightly  Corp.  v,  Vnitvd  Artists  Television,  Inc.,  Bt>2  U.S.  300 
U0C8).  The  Court  stated  that  CATV  systems  were  more  in  the  nature  of  the 
imsslve  receivers,  like  a  rooftop  antenna,  than  active  i>erformers, 

The  next  chapter  of  this  history  began  in  1001  when  the  Columbia  Uroadcast- 
lug  System  sued  TelePrompTer  Corporation,  also  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York.  That  suit  was  held  in  abeyance 
until  after  the  Supreme  Court's  decision  In  Fortnightly,  CBS  has  tried  to  distin- 
guish the  facts  in  Fortnightly  by  claiming  that  a  CATV  system  becomes  an 
active  iwrformer  when  it  imj>orts  distant  television  signals,  uses  microwave  to 
obtain  signals,  interconnects  with  other  CATV  systems,  originates  its  own  pro- 
grntns.  or  sells  advertising,  The  District  Court  rejected  all  of  these  contentions, 
holding  instead  that  Fortnightly  was  dispositive  of  the  Issue.  Columbia  Broad* 
easting  System  v.  TclvVrompTcr  Corp.,  335  P.  Snpp.  018  (S.D.X.Y.,  1072).  This 
result  was  reversed  1  ti  part  by  the  United  States  Court  of  Appeals  for  the  Second 
Circuit  Columbia  llromlca&tinp  System  t\  TclcPrompTcr  Corp.,  470  F,  2d  338 
(2  Cir.,  1073).  That  Court  held  that  where  a  CATV  system  was  carrying  a 
"distant*1  television  signal,  such  carriage  stepped  over  the  line  of  passive  recep- 
tion to  become  a  "performance."  The  test  for  a  "distant"  signal  was  stated  in 
the  negative,  i.e.,  a  signal  is  "local"  If  it  can  he  received  In  or  near  the  CATV 
community.  The  lower  court  was  sustained  In  all  other  resteers.  Both  jvartles 
have  asked  Ihe  Supreme  Court  to  review  the  Second  Circuit's  decision,  Should 
this  decision  stand,  several  other  issues  remnin  to  be  litigated,  e.g.,  specific 
application  of  "distant"  signal  test,  validity  of  program  copyrights  and  extent 
of  damages. 

There  Is  yet  another  factor  which  has  heen  raised  before  this  Subcommittee 
for  Its  consideration  In  fashioning  copyright  revision  legislation:  The  so-called 
"Consensus  Agreement"  or  "OTP  Compromise," 

Por  your  convenience,  the  copyright  provisions  of  the  OTP  Compromise 
follow : 

A.  AM  parties  would  ngree  to  support  separate  CATV  copyright  legisla- 
tion as  described  below,  and  to  sock  its  early  passage. 

H.  Mobility  to  copyright,  including  the  obligation  to  respect  valid  exclusi- 
vity agreements,  will  be  established  for  all  CATV  carriage  of  all  radio  and 
television  broadcast  signals  except  carriage  by  independently  owned  systems 
now  in  existence  with  fewer  than  3500  subscribers.  As  against  distant  signals 
Importable  under  the  PCC's  Initial  package,  no  greater  exclusivity  may  he 
contracted  for  than  the  Commission  may  allow. 

C.  Compulosry  licenses  would  he  granted  for  all  local  signals  as  dctined 
by  the  FCC.  nnd  additionally  for  those  distant  signals,  defined  and  author- 
ized under  the  PCC's  initial  package  and  those  signals  grandfathered  when 
the  Initial  pnekage  goes  Into  effect.  The  FCC  would  retain  tha  power  to 
authorize  additional  distant  signals  for  CATV  carriage;  there  would, 
however,  be  no  compulsory  license  granted  with  respect  to  such  signals, 
nor  would  the  FCC  be  able  to  limit  the  scope  of  exclusivity  agreements  as 
applied  to  such  signals  beyond  the  limits  applicable  to  over-the-alr  showings. 

I).  Cnless  a  schedule  of  fees  covering  the  compulsory  licenses  or  some 
other  payment  mechanism  ran  be  agreed  upon  between  the  copy  right  owners 
and  the  CATV  owners  in  time  for  inclusion  In  the  new  copyright  statute, 
the  leuMntlon  would  simply  provide  for  compulsory  arbitration  falling 
private  agreement  on  copyright  fees. 

K.  II  road  casters,  as  well  as  copyright  owners,  would  have  the  right  to 
enforce  exclusivity  rules  through  court  actions  for  Injunction  and  monetary 
relief. 
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I>et  me  hasten  to  add  tint  the  Congress  was  not 'a  party  to  this  so-called 
compromise,  nor  to  our  knowledge  was  It  consulted  with,  nor  is  It  bound  by 
t ho  t enua,  i  n  ft r.y  w a y . 

J/ef  /w*  also  |n>ifit  out  th.ff  the  Federal  Common  leaf  ions  Commission  did 
not  adopt  rules  which  comported  in  nil  respects  with  that  ^compromise."  Notably,  > 
at  tin*  urging  of  television  broadcasters  In  the  Rocky  Mountain  region,  n  very 
lni|K»rtaut  part  of  the  Compromise  (relating  to  network  exclusivity)  was 
sabotaged  before  the  Una!  Federal  i  omniunicalions  Commission  rules  were 
adopted.  Furthermore.  Nroadensting  magiulue,  (n  Its  February  U,  W72,  Issue 
reported  that  the  licensee  of  KVVT-TV,  I.ns  Vegas,  Nevada,  had  nought  court 
review  of  Hie  Krr's  new  r»Je*  wJrh  an  eye  toward  obtaining  their  reversal 
In  addition,  major  broadcast  elements,  ic%,  CHS,  did  not  support  the 
"compromise." 

It  slmnld  also  be  pointed  out  that  the  rVC's  jgisltton  on  legislation,  announced 
in  a  letter  from  Chairman  Ooan  March  to  Senator  John  0.  i'astore,  dated 
March  J  I.  )P7f>,  and  to  the  heat  of  our  knowledge  still  in  effect  today,  is  as 
follows : 

'Tor  example,  the  roiieept  of  'adequate  television  service'  J»  S.  5-13, 
defined  as  precisely  as  it  Is,  or  the  use  of  fixed  mileage  concepts  like  the 
tt.Vmtle  y.one  for  program  exclusivity*  or  the  inflexible  FCC  non-duplication 
re  tirement  specked,  may  not  be  legislatively  sound*  even  recognizing  that 
li.  ome  respects  there  Is  some  authority  given  the  agency  to  make  future 
revisions.  The  appro;* eh  wMvh  has  bee/;  taken  In  thv  Communications! 
Act  seems  preferable  to  us— namely,  the  Congressional  determination  of 
general  guidelines,  with  the  Commission  left  to  develop  n ml,  most  important, 
revise  detailed  policies  to  implement  those  guidelines  In  the  light  of  rapidly 
changing  communications  technologies,  and  with  Congress  overseeing  such 
Commission  iwtlvUles.  imrUeularly  through  the  legislative  hearing  process. 
•  «*•*«* 

M\Ve  therefore  believe  that  clarifying'  legislation  in  this  field  should  set 
forth  general  guidelines  and  eschew  del  alb  This  approach,  we  believe,  may 
also  t*e  employed  as  to  any  copyright  leglslntion  dealing  with  CATV.  Such 
legislation  can  be  broadly  framed— for  example,  the  Congress  could  adopt 
a  provUUut  that  a  CATV  system  shall  have  a  compulsory  license  for  such 
signals  as  the  Com  miss  ion,  by  rule  or  order,  may  authorize  the  system  to 
carry.  The  copyright  law  eoutd  thou  specify  the  appropriate  amount  to  be 
paid,  or  method  of  determining  the  amount,  n  method  tor  distributing  the 
funds  thus  paid  In  (e,g„  a  so-called  "ASCAP-UMl"  method),  a  provision 
for  periodic  adjustments  In  the  amounts  to  be  paid,  and  any  exemption 
for  existing  small  systems  deemed  desirable.'4 
With  the  benefit  of  observing  the  various  threads  just  mentioned,  we  can  turn 
to  the  fabric  of  copyright  revision  a  Reeling  CATV.  I  must  point  out,  that  because 
of  the  complexity  of  the  subject  matter,  It  Is  most  difficult  to  achieve  unanimous 
agreement  on  the  approach  to  he  followed*  hi  this  hearing  however,  I  will  present 
X<*TA's  |>osithms  and  the  rationale  for  them,  . 

The  single  most  vexlous  Issue  is  that  of  establishing  a  fair  schedule  of  royalty 
fees  fo  be  paid  by  tWTV  systems  in  return  for  receiving  the  statutory  copyright 
license. 

Over  the  past  ftve  years  the  CATV  Industry  has  supported  legislation  hnjwdng 
copyright  liability  on  CATV  systems  fur  the  carriage  of  oft-the-alr  broadcast 
signals.  NCTA  committed  itself  to  seeking  passage  of  fair  and  reasonable  copy- 
right legfsfaffon.  IV  M  respect  to  (lie  payment  of  royalty  fees,  NCTA  offers  the 
following  comments  on  various  aspects  of  Section  111  of  1301. 


Once  a  copy right  holder  has  permit  fed  the  safe  of  Ids  product  for  broadcast 
use,  equity  dictates  that  CATV  systems  should  fie  allowed  to  receive  broadcast 
signals  without  nit  era  t  ion  provided  appropriate  payment  Is  made.  CA  T  V  systems 
would,  therefore,  have  reasonable  access  to  broadcast  programming. 

A  typical  television  broadcast  station  carries  over  5.000  programs  per  year. 
A  typical  CATV  system  carries  at  least  five  television  stations,  and  often  several 
radio  stations.  Thus,  it  is  administratively  Impossible  to  negotiate  with  every 
copyright  owner  prior  to  reception  and  distribution  of  programs.  A  CATV  system 
also  has  absolutely  no  way  of  knowing  in  advance  what  programs  are  protected 
by  copyright  since  a  cable  system  is  a  passive  reception  device, 
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A  practical  solution  to  overcome  this  problem  Is  legislation  granting  CATV 
systems  a  statutory  license,  There  is  nni|do  precedent  for  compulsory  licensing 
since  ASCAl',  UMI.  and  SKSAC  con  I  rnetu  ally  ^ruiit  ttiiMii  to  networks,  local 
broadcasters  and  others  for  all  musical  works.  Subsection  (o)  of  Section  111 
provide  (or  a  statutory  license  for  programs  on  all  permitted  broadcast  signals. 

The  retaliatory  provisions  of  subsection  (c)  arc  rendered  unnecessary  liy  the 
FCC's  \\rc>  Cable  Television  Ueport  and  Order.  NCTA  submits  that  no  other 
Uinilatlons  on  the  FCC'a  uuthority  to  authorise  further  signal  carriage  should  be 
substituted. 

OXK    I'UtKD    HMTCTORY    CflPYRtQIlT    YYX    KOR    CATV    HYSTtiMS    PAYAtUj;    TO  ONK 

CKNTHAt  DK  POSIT  OKY 

Copyrights  an*  held  by  thousands  of  j>eoplo  mid  ownerships  of  copyright 
changes  dally,  The  burden  for  CATV  systems  to  negotiate  price  and  terms  with 
en  eh  copyright  owner  would  he  overwhelming.  Thus,  a  fixed  fee  payable  to  a 
single  point  Is  essential.  Such  a  llxed  schedule  gives  the  copyright  owner  an  addi- 
tional fee  for  his  product  and  the  broadcaster  a  strong  bargaining  point  for 
reduction  of  his  fee,  This  is  provided  for  in  subsection  (d)  of  Section  111.  Under 
other  provisions  of  S,  1801  other  Interests,  such  as  Juke  box  owners,  would  also 
pay  a  llxed  fee  to  a  central  point. 

KBTAM.IRHMKNT  OK  A  STATUTORY  COPYRIGHT  TRIBUNAL  I'OR  FUTURE  ARBITRATION 

To  overcome  objections  to  n  fixed  fee  schedule  for  the  life  of  the  statute, 
Chapter  S  of  1301  establishes  a  copyright  royalty  tribunal.  Three  years  after 
the  statute  ts  In  effect  and  then  every  five  years  thereafter,  any  Interested  person 
can  petition  for  an  adjustment  In  the  fees.  The  tribunal,  after  hearing  evidence 
of  the  previous  [>criod  of  existence,  would  make  a  recommendation  on  the  pro- 
posed adjustments.  This  will  allow  a  practical  market  determination  of  fair  rates 
fn  years  to  come,  and  the  CATV  Industry  supports  this  provision  as  written. 


Section  111  provides  for  a  progressive  copyright  fee  schedule  of  1  to  5  per* 
cent  of  gross  revenues  from  the  basic  cable  service.  Consequently,  the  larger  a 
CATV  system  becomes,  the  greater  the  percentage  of  Its  revenues  to  be  paid 
as  a  copyright  fee.  As  pointed  out  above,  S.  1301  provides  a  mechanism  for  peri- 
odic revision  of  the  fee  schedule.  The  CATV  Industry  supports  the  Congressional 
establishment  of  the  initial  fee  schedule  in  the  legislation  along  with  the  provision 
of  compulsory  arbitration  procedures  for  future  adjustments. 

Some  parties  have  suggested  altering  Section  111  so  as  to  have  even  the  Initial 
fee  schedule  set  by  an  arbitration  tribunal.  The  CATV  Industry  views  this  as  an 
erroneous  approach  for  several  reasons.  First  and  foremost,  -mflletent  empirical 
data  simply  does  not  presently  exist  to  permit  arbitrators  to  fairly  establish  an 
initial  fee  schedule.  Cp  until  quite  recently.  CATV  merely  served  as  a  master 
antenna  for  smaller  and  more  remote  communities  in  order  to  improve  reception 
and/or  provide  program  diversity.  The  financial  performance  of  this  traditional 
CATV  operation  Is  well  known.  However,  the  gross  dollar  volume  of  this  portion 
of  the  industry  is  not  large  and  wilt  not  increase  a  great  deal.  Hopefully  the  gross 
revenue  that  CATV  will  ultimately  i\t trad  in  the  cities  will  be  much  larger. 
The  real  rarget  for  cable  is  the  top  100  television  markets.  About  85</c  of  the 
American  people  live  in  these  markets,  and  CATV  presently  serves  about  2% 
of  this  number.  The  principal  reason  for  this  state  of  affairs  has  been  the  regula- 
tory posture  oi'  the  Federal  Communications  Commission.  In  the  mld-lGGO's,  when 
CATV  technology  began  to  permit  cable  development  in  the  cities,  fear  of  CATV\s 
potential  Impact  on  broadcasting  led  the  FCC  to  enact  a  series  of  restrictive 
regulations  culminating  in  an  absolute  freeze  on  new  CATV  development  in  the 
larger  markets  lasting  from  December,  1W1S,  to  March,  1072.  In  1072  the  FCC  at 
last  opened  the  door  to  major  market  CATV  development.  But  that  development 
Is  not  happening  overnight.  First,  the  local  franchising  process  and  subsequent 
FCC  approval  takes  many  months.  Second,  large  amounts  of  money  must  be 
found  to  finance  const  action.  Third,  construction  takes  tinie  even  In  small  com- 
munities. And  llnally,  even  a  constructed  system  takes  a  year  or  two  to  develop 
in  a  market.  In  other  words,  the  CATV  industry  still  has  little  evidence  on  how 
well  it  wilt  do  in  the  bigger  cities,  or  whether,  in  fact,  it  will  do  well  at  alb  Such 
data  wPl  i»*t  iw»  avftiiftlilo  in  «my  tnenninirfnl  quantity  for  a  few  years. 
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Whnt  iloc*  exist,  In  great  quantity,  are  projections  of  CATV's  growth  It l  the 
dtiea.  These  projections  vary  widely  from  rosy  optimism  to  Bloomy  pessimism, 
'i torso  are  educated  guesses  nt  best.  Sinci*  there  are  few  facts,  and  much  singula* 
Hon,  arbitration  at  Ibis  ilmv  would  be  uirro  conjecture.  The  otdy  logical  wuv  to 
proceed  Is  for  tliQ  Congress  to  set  on  Initial,  moderate  set  of  fees  with  arW't  ra- 
tion after  fuels  have  been  developed.  The  Sirt>connnlUoo's  procedure  In  Section 
lit  in  clearly  correct. 

AMOUNT  OK  m.:H  TO  BK  PAID 

The  CATV  Industry  does  believe  that  the  fee  schedule  set  forth  In  Section 
HI  establishes  fees  which  are  too  high  for  most  CATV  systems.  A  recent  study 
by  Dr.  itrldger  Mitchell  entitled  "Cable  Television  Under  the  tuTJJ  FCC  Uules 
and  Impact  of  Alternative  Copyright  Foe  Froposals"  supports  this  position  (see 
Attachment  A).  This  study  assesses  the  profitability  of  CATV  In  the  major 
markets  under  the  current  FCC  rules  and  then  gauges  the  Impact  of  three  jxw- 
slble  copyright  fee  schedules.  Dr.  Mitchell  found  that  the  effect  of  the  fee  schedule 
la  Section  111  would  be  to  reduce  the  rate  «f  return  on  total  capital  a  full  per- 
centage point  for  prntltnble  and  ucnr-prolllnhle  systems.  In  all  but  a  few  situa- 
tions tills  reduction  drops  the  rate  of  return  below  the  generally  accepted  neces- 
sary 10ft.  For  example,  la rgo  systems  on  the  edge  of  large  markets  will  earn  a 
10-13%  rate  of  return,  large  systems  in  middle  markets  will  not  earn  more  than 
lOft,  and  Intermediate  and  small  systems  will  be  only  marginally  profitable.  Thus 
a  oue-iKilnt  reduction  In  the  rate  of  return  could  be  devastating,  beyond  that,  of 
course,  b:  the  fact  that  a  onc-|tthit  reduction  In  the  rate  of  return  on  total  capital 
will  effect  the  return  on  equity  to  an  even  larger  extent  because  of  leverage. 
This  effect  Is  multiplied  when  the  costs  of  borrowing  Increase.  This  could  easily 
result  In  rtn>  tenement  or  cancellation  of  the  riskier  big  city  cable  con- 
»t  ruction.  Thus  because  of  the  fairly  restrictive  nature  of  the  FCC's  rules  and 
the  marginal  viability  of  big  city  CATV  systems,  the  Investment  environment  may 
well  be  adversely  affected  by  copyright  payments  nt  or  above  those  required  In 
Section  ltli 

Criticism  of  Dr.  Mitchell's  study  hns  largely  been  centered  on  certain  key 
assumptions  related  to  revenues.  These  criticisms  are  generally  without  sub- 
stance. For  example.  Dr.  Mitchell  assumed  a  mature  jwnetratlon  figure  of  be- 
tween 35  and  40Cr  iMng  a  study  made  by  Dr.  Holla  Park  for  the  Hand  Corpora- 
tion wherein  Dr.  Park  estimated  CATV  demand  In  various  markets  under  the 
FCC's  11)72  rules.  Critics  say  that  penetration  will  bo  significantly  higher.  That 
is  possible,  but  Dr.  Park's  study  is  the  best  estimate  available,  and  It  Is  not  In- 
consistent with  other  forecasts.  Other  figures  used  by  Dr.  Mitchell  can  be  epics- 
t toned  too,  but  his  overall  results  are  conceded  by  many  observers  to  be  quite 
valid.  The  CATV  industry  hoi>os  that  the  more  optimistic  studies  will  be  correct, 
but  if  the  present  thinking  proves  true,  then  Section  Ill's  initial  fee  schedule  is 
too  high. 

In  the  May  15,  107  ft,  issue  of  Cabtcaist,  economist  and  analyst,  Faul  Kngan, 
l>oints  out : 

"Consider  the  enigma  of  the  motion  picture  company:  friend  to  the  cable 
operator  as  a  | potential  box  office  partner  and  foe  to  the  cable  operator  over 
differences  in  copyright  payments  for  distant  signal  importation. 

"In  Us  role  as  foe.  the  Motion  Met  lire  Assn.  of  American  has  distributed  an 
economic  study  to  discredit  a  previous  cable  industry  report  that  showed  how 
little  CATV  can  afford  to  pay  for  copyright. 

•Tnderstniulably,  the  MFAA  study  shows  how  rich  a  cable  company  is,  and 
thus  how  easy  It  would  l>n  for  CATV  to  meet  copyright  owner  demands  for  as 
high  as  lf/^  of  a  cable  company's  gross, 

"We  have  compiled  a  list  of  fallacies  In  the  MFAA  study  including  Its  dis- 
regard of  startup  deferrals  in  computing  operating  cost*  of  a  cable  system:  its 
equating  of  merger/acquisition  values  with  projected  operating  result*  and  its 
basic  conception  that  cable  companies  are  not  courting  bankruptcy,  and  are 
indeed  among  the  best  Investments  now  known  to  man. 

"A  prime  example  of  the  vulnerability  of  the  MFAA  study  is  this  statement 
from  page  B-4 : 

•Most  systems  do  not  report  financial  statistics  to  the  public  since  their 
securities  are  not  publicly  traded.' 
Because  of  this,  the  study  concluded,  it  was  not  possible  to  work  with  precise 
CATV  operating  cost  data. 
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"Had  MPAA's  economists  simply  read  CAUM2CAST,  of  course,  they  might 
have  learned  that  the  15  public  companies  we  regularly  follow  linvo  over  3.3 
million  subscribers,  or  nearly  4i>7<  of  all  the  cable  homes  In  the  country.  Quite 
precise  operating  cost  dam  is  liberally  sprinkled  in  the  public  record. 

"Copyright  payments  are  limited  by  the  constraints  of  operating  a  cable  sys- 
tem thAt  are  known  to  anyone  who  has  ever  studied  a  cable  system.  There  are 
only  so  many  nickel*  yon  enrt  extract  from  one  dollar  of  revenue. 

''Because  of  the  sundry  other  bills  the  modem  cable  ssytem  must  pay,  includ- 
ing a  stiff  microwave  fee  Just  to  get  the  distant  signal,  it  isn't  likely  the  copyright 
owner  is  entitled  to  more  than  one  of  those  nickels  (i.e.,  Tt%  of  gross  revenue). 

"It's  curious  that  the  M  PA  A  study  Infers  cable  systems  will  be  able  to  sub- 
sidize distant  signal  copyright  fees  from  possible  future  pay  TV  income.  Curious 
because  motion  picture  producers  are  also  negotiating  forcefully  for  maximum 
percentages  on  pay  TV  revenue. 

"All  signs  currently  point  to  the  subsidization  of  pay  TV  terminals  and  mar- 
keting of  pay  TV  services  not  by  the  motion  picture  company,  but  by  the  cable 
company,  at  the  cable  company's  r(sk\ 

"Considering  the  dollars  involved  In  the  pay  cable  future,  movie  companies 
would  seem  Ill-advised  to  extract  excessive  tithes  from  other  cable  operations, 
unless  of  course  they  hoped  to  control  cable  revenues  without  having  to  take 
ownership  of  the  actual  franchises. 

"Perhaps  we  are  simply  witnessing  a  titanic  struggle  between  economic  forces 
over  the  sharing  of  tomorrow's  entertainment  medium  pie, 

"Or  perhaps  it  Is  merely  a  case  of  the  Ilritish  asking  the  Hessians  to  help  them 
subdue  the  colonies,  hut  first  charging  the  Hessians  three  times  the  going  price 
for  musketballs." 

But  even  beyond  the  validity  of  predictions,  the  effect  of  Section  ill's  fee 
schedule  Is  severe  as  applied  to  the  existing  Industry's  financial  posture.  Since 
nearly  00  percent  of  the  nation's  television  households  are  within  the  top  100  tele* 
vision  market  areas,  it  is  clear  that  the  copyright  owners  anticipate  that  nearly 
all  of  their  incomes  from  copyright  fees  will  be  obtained  from  the  revenues  gen- 
erated in  the  major  markets,  Cable  development  In  the  major  markets  Is  thus  vitaf 
to  the  copyright  owner*  How  soon  those  markets  are  developed  and  how  sooi 
significant  subscribed  penet ration  Is  achieved  should  be  obvious  matters  of  eon 
cern  to  him. 

Most  cable  systems  of  any  size,  that  is  over  3,500  subscribers,  are  owned  by  thi 
multiple  system  operators.  These  entities  are  in  the  forefront  of  the  eompaniet 
currently  building  cable  systems  in  the  major  markets,  or  holding  major  clM 
franchises,  or  seeking  franchises  from  major  market  cities  Thus  the  effect  oi 
copyright  payments  on  the  earniugs  of  these  companies  is  crucial  to  the  majoi 
market  development  of  cable  television. 

To  ascertain  the  effect  of  the  face  schedule  on  the  multiple  system  owner,  NCTA 
asked  eight  of  the  largest  MHO  operators  to  determine  from  their  most  recently 
available  fiscal  quarter  reports  the  total  amount  of  copyright  fees  that  would  be 
payable  by  their  cable  systems  If  S.  1301  were  in  effect  today.  They  were  also 
asked  to  determine  what  percentage  of  their  pre-tax  income  was  represented  by 
the  copyright  fee  payments.  The  responses  ranged  irum  7,5  percent  to  a  high  of 
32  percent  of  pre-tax  Income*  averaging  rut' at  IP  percent  per  company:  Com- 
pany A,  32  percent ;  Company  H,  31.2  percent;  Company  C,  22.8  percent;  Com- 
pany D,  20.6  percent;  Company  K,  14.5  percent;  Company  h\  11.8  percent;  Com- 
pany 0, 11.4  percent ;  Company  II,  7.5  percent. 

This  average  reduction  of  nearly  20  percent  of  pre-tax  income  through  copy- 
right fro  payments  would  have  a  serious  adverse  effect  on  the  already  limited 
ability  of  these  companies  to  borrow  funds  from  Investment  sources.  And  the 
resulting  lower  net  Income  would  reduce  the  number  of  dollars  that  would 
go  back  Into  new  system  construction.  With  eroded  borrowing  power  and  reduced 
income,  the  pace  of  new  system  development  Is  bound  to  suffer  and  further 
contribute  to  the  already  delayed  development  of  cable  television  In  our  major 
cities. 

JEven  without  the  added  burden  of  high  copyright  fee  payments,  most  large 
cable  companies  are  faced  with  the  prospect  of  declining  earnings  In  the  next 
several  years  as  construction  costs  for  major  market  cable  systems  outpace 
subscriber  growth.  Cable  system  eorts  in  the  metropolitan  areas  bear  no  rela- 
tion to  traditional  cable  construction  cost*  in  the  smaller  markets.  FCC  tech- 
nical requirements  as  to  channel  capacity  and  "two-way"  transmission  capability 
add  to  thpwo  on«5t«  \VM1*>  on  rho  athcr  hand,  FCC  television  station  carriage  rules 
and  regulations  protecting  the  in-market  stations'  programing  serve' to  limit  the 
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diversity  of  broadcast  television  programs  a  enble  system  can  provide,  making 
It  more  dllllcult  to  attract  subscribers  in  the  i>ercentnges  of  acceptance  enjoyed 
In  the  older  cable  communities. 

Obviously,  under  these  conditions— assuming  the  proposed  fee  schedule  to  be 
In  effect— copy  tight  fee  payments  as  a  percent  of  pretax  income  would,  of 
course,  become  Increasingly  larger  than  the  average  of  about  20  ircccent  today, 
compounding  annually  the  problem  of  borrowing  for  and  building  tomorrow's 
cable  systems.  Nothing  could  be  more  injurious  to  the  expectations  of  the  public, 
the  cable  system  entrepreneur,  or  the  copyright  owner  than  to  place  upon 
the  cable  operator,  at  this  particular  moment  of  CATV's  growth,  an  unreason* 
able  demand  upon  his  nlreiuly  strained  financial  resources. 

Given  the  burden  of  high  copyright  fee  payments,  the  cable  operator  would  have 
no  recourse  but  to  |>ass  the  burden  on  to  I  he  subscribing  public,  which  Is  already 
beset  by  rising  prices  for  other  goods-  and  services.  Higher  subscriber  services 
charges  would  serve  no  useful  end  for  the  cable  operator  or  the  copyright  owner. 
Cancelled  subscription  and  potential  subscriber  resistance  to  inflated  subscriber 
fees  would  combine  to  stlfie  growth  and  reduce  the  revenue  source  from  which 
the  copyright  owner  anticipates  his  fee  and  from  which  the  cable  operator  derives 
his  livelihood. 

The  copyright  owners— chief  among  which  are  the  motion  picture  producers— 
would  also  have  adversely  affected  their  expectations  for  profit  from  pay  tele- 
vision motion  picture  services.  Reduced  interest  among  potential  subscribers  to 
basic  cable  services  reduces  (he  base  from  which  added -services  income  can  be 
derived,  while  a  slowdown  In  metropolitan  cable  construction  delays  the  time 
at  which  these  services  can  be  introduced  In  the  major  markets. 

The  independent  operator  currently  serving  in  excess  of  3,500  subscribers 
and  the  independent  owners  of  proposed  systems  of  whatever  size  are  as  much 
financially  threatened  by  the  size  of  proposed  copyright  payments  as  is  the 
multiple  system  operator  Thus  It  would  seem  prudent  to  reduce  Section  Ill's 
initial  fee  schedule  by  perhaps  50%  and  permit  the  process  of  future  abltra- 
tion,  as  provided  for  in  Chapter  8  of  S.  1301,  to  exact  greater  fees  should  the 
/acts  so  warrant. 

Nevertheless,  the  CATV  Industry  is  willing  to  support  the  present  schedule 
of  copyright  royalty  fees,  contained  In  Section  111  of  S,  1381,  If  that  is  the 
fair  Judgment  of  the  Congress. 

We  would,  however,  like  to  point  out  our  best  assessment  of  the  distribution 
of  1071  gross  Jncome  of  $10.0  million  from  revision  station  purchase  of 
syndicated  (not  network)  programs  shows  $49.0  to  $53,0  million  dollars  profit 
to  program  owners  or  25  to  30  percent  profit  margin.  Since  NCTA  Is  not  privy 
to  broadcaster-program  owner  financial  agreements,  we  base  our  assessment  of 
$170.0  millicT.  on  TV  Station  Annual  Financial  Reports  for  the  year  1071  (FCC 
Form  325)  as  released  by  the  Research  Hranch,  Broadcast  Bureau,  Federal 
Communications  Commission.  The  disbursement  percentages  of  gross  income  are 
nn  accepted  averaging  of  the  typical  disbursements  of  syndicated  program  In. 
come,  ns  expressed  by  one  of  the  nation's  largest  program  producers/distributors 
of  network  and  syndicated  programs.  Of  this  $170.0  million,  $53.9  million  to 
$71.8  minion  (3CM0%  of  gross)  went  to  the  distributor  and  $18,0  million  (10% 
of  gross)  went  as  direct  costs  of  distributor  as  payment  for  such  services  as 
preparation  of  videotapes,  promotional  advertising,  etc.:  $80.3  million  to  $107.8 
million  (50-00%  of  gross)  went  to  the  owners  of  syndicated  programs;  of  which 
nn  estimated  50%  of  the  dollar  amounts  was  dtsbured  to  talent  (writers, 
directors,  actors,  etc.)  in  the  form  of  residual  fees:  leaving  $49,0  million  to 
$.53.0  million  (25-30% )  as  profit  to  the  program  owners. 

In  addition  to  the  income  received  by  the  owner  of  syndicated  programming, 
each  broadcast  station  televising  the  programs  receives,  through  sale  of  com* 
merclal  time,  advertising  income  above  the  costs  paid  by  the  station  for  its 
syndicated  programming— which  provides  additional  profits  (to  the  station)  from 
the  syndicated  programming. 

We  now  turn  to  other  aspects  of  the  Bill.  Section  111(b)  makes  the  secondary 
transmission  of  pay-television  (STV)  an  aet  of  infringement  and  fullv  subject 
to  civil  and  criminnl  penalties.  But  the  rules  and  regulations  of  the  Federal  Com- 
niunlcfltlons  Commission  require  CATV  ays' terns  to  carry*  all  television  broadcast 
stations,  if  within  a  given  geographical  area  set  out  before,  regardless  of  whether 
the  .station  is  a  commercial  broadcaster  or  nn  STV  station.  Here  again,  the 
CATV  system  would  be  faced  with  violating  the  copyright  law,  or  violating  the 
rules  of  the  Federal  Communications  Commission,  paying  whatever  the  program 
supplier  or  broadcaster  asks  to  avoid  litigation,  or  going  out  of  business.  Fur- 
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I  her.  Section  IfMw  has  only  regulatory  osertoites  tint  copyright.  Prohibiting 
secondary  t runMnls.shms  of  >  «*r V  does  l l < •  r  henctit  the  copyright  owner  nor  ilio 
public,  slime  tin*  copyright  owner  .v<m!i|  he  paid  hy  both  the  STV  broadcaster 
ami  I  In*  CATV  operator  Hinder  the  statutory  fee  schedule  i  ami  the  public  could 
rh-MKp  |m  watch  that  program  if  he  chose  in  pay  the  S'l'\"  operator  fur  it.  We 
Mi>lH:e>i  that  this  is  a  matter  for  regulation  ami  not  fur  tin-  ro|»,\  iIkIi (  law. 

Scwb»n  Dlu,  nil  provides  an  cNcmpriou  from  copyright  Nubility  fur  master 
antenna  steins.  We  submit  that  thwv  is  no  t  ,h  i  •  in:  l  I  illsr  itit-t  i«>n.  In  the  eyes  of 
the  law.  hit  ween  MA  TV  s>  steins  and  CATV  system*  which  receive  only  "local" 
>igmilsr  Kaeh  iveeives  the  >ame  hcnclils  from  the  copyrighted  programs,  ami 
to  It  fair  to  e.»p>  right  holders,  each  should  pay  royalties  under  the  statutory  fee 
schedule,  further,  it  would  he  Unfair  to  subject  CATV  systems  to  iiaytneiit  of  a 
lopyright  ro>;ihy  if  an  apart tiieut  Iloum»  owner  in  the  same  area  was  not  re- 
•quired  in  |.ay,  It  seems  more  prudent  public  policy  to  leave  thoe  two  reception 
ami  distribution  facilities  mi  an  even  competitive  footing  bv  striking  Section 
HHaMlL 

\\y  the  satue  t<»Ken.  Section  llhai  i  h  e\ein|its  mm-profiT  and  government 
"Wiled  CATV  \vMenis  from  I  he  ivipH  rcmcul  to  jay  fees.  Here,  again,  il  would 
seem  more  tirndetit  public  policy,  in  light  of  otir  national  |iotley  encouraging 
private  enterprise.  to  leave  these  two  reception  and  distribution  faellitles  oil  an 
even  competitive  hasls  hy  striking  Seelloii  1 1  h  a  H  t). 

We  ;u'e  cognl/nnt  of.  and  completely  agree  with  I  he  Chairman  of  this  Sub- 
committee when  he  stated  on  introduction  of  s.  lMl,  In  remarks  found  at 
S.MM*i  of  tlie  March  Ud.  l!>7;i.  I 'oiigressh >hn  1  Keeord  : 

Seetion  111  of  the  legislation  appreved  hy  the  suheommittee  contains  a 
comprehensive  resolution  nf  the  CATV  ejUestion.  Including  hntll  regulatory 
and  copyright  matters.  The  subcommittee  adopted  such  a  eoinprehenslve 
provision  in  response  tn  the  recommendations  nf  the  then  Chairman  of  the 
Federal  Communications  Commission.  When  Mr.  l>eau  Itnrch  heeame  Chair- 
man  of  the  l-'t  V  he  consulted  the  subcommittee  concerning'  the  development 
of  coordinated  procedures  hy  the  Congress  and  the  Commission  to  facilitate 
a  resolution  of  the  CATV  i<sne.  ami  to  permit  the  orderly  development  of 
the  cable  hnln«try.  Cndec  ihn  effective  leadership  of  Chalrtnnn  Mureh  sule 
stanti.il  progress  has  her  u  achieved  in  creating  a  ennslriirthv  cable  televi- 
sion policy  for  this  Nation.  The  regulations  adopted  hy  the  Commission  are 
generally  i-onsi<tent  with  I  lie  reeomuuuhlntlous  made  hy  the  suhcnuuulltee 
in  seetion  111  of  Hie  eopyrUht  hill.  H  is  t lurefore  antielpatiHl  that  when  the 
>Uh(*olnliilltee  proees^es  Hie  revision  hill,  it  will  eliminate  those  provisions  of 
a  regulatory  nature  Mint  were  the  suhjeet  of  tlie  leeeid  IV V  ruleinaklny 
liroeeeditnrs, 

The  snhcnmiuittee  determined  that  the  puhlie  iulerest  justified,  and  |»rno* 
tiial  realities  required,  the  ^ranlln>:  in  certain  circumstances  of  a  er>m- 
imlsory  lleen>e  to  perforin  copyrighted  works.  The  suheommittee  approved 
Mieh  Hi  t«n<es  as  part  of  the  eahle  telev  ision,  meehanh  nl  royalty,  jukehev 
royalty,  and  pcrfoianatiee  royalty  seethais  of  the  revision  hill,  With  respect 
to  earh  nf  those  issues,  the  suheommittee  decided  that  the  Congress  would 
determine  the  initial  royalty  rale,  and  that  a  Copyright  Royalty  Tribunal 
would  he  estahlKhed  for  the  purpose  of  making  periodic  review  ami  adjust' 
meat  of  the  rates. 

It  has  heen  proposed  that  sjiecial  treatment  should  he  accorded  the  eahle 
television  royalty  issue.  The  principal  Justification  for  this  position  Is  a 
private  agreement  developed  hy  \)y.  Clay  T.  Whitehead,  Director  of  the 
OihVo  of  Telecommunications  Policy.  The  Whitehead  agreement  has  been 
generally  iuterpivtatcd  as  seeking  to  eliminate  the  Congress  from  any 
role  in  determiuinu'  eahle  television  royalty  rates.  Kven  though  public  law 
places  copyright  alTairs  exclusively  in  the  legislative  branch,  neither  the 
Copyright  'Hliee  of  the  Library  of  Congress,  nor  the  House  or  Senate  Mile 
committees  haviuu  jurisdiction  in  copyright  matters,  were  represented  at 
1  h\  Whitehead's  meetings. 
We  therefore  urge  Hint  "provisions  of  a  regulatory  nature  that  were  the  sub- 
ject of  the  recent  FCC  rulemaking  proceedings  .  ,      (m^  eliminated  in  order 
that  regulatory  llexibillty  he  m:iiutalued  for  now  and  in  the  future  and  in  order 
to  mihimb.e  Die  chance  for  nmllb  t  between  requirements  placed  on  CATV  sys- 
tems, if  the  Subcommittee  sn  desires.  \\c  will  he  mo-t  pleased  to  supply  recom- 
mended statutory  Iniigat'o ot  accomplish  tlnit  purpose, 

We  believe,  however,  that  the  Subcommittee  lias  accomplished  n  well-resrarcle 
ed.  thorough,  and  fair  resolution  of  strictly  copyright  matters.  We  do  reeom- 
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inehd  thai  Hi*1  provisions  idnUim'  to  ;i  spurts  '  hhu  kotit /*  <  Section  1 1hel  (  II  <e>) 
containing  both  uutl  InM  ntnl  ivnmno  .bullous  policies,  should  also  be  eliminated 
for  reasons  which  others  wilt  detail  later  iu  these  hearings,  For  mm\  we  suk- 
Ko*t  wily  that  smh  matters  be  left  to  lht»  Federal  Communications  Commis- 
sion or  other  appropriate  bodies  where  tho  honelUs  of  ttoxlbMly  can  he  main- 
tained. 

Subjeet  to  our  previous  comments  on  | lu*  amount  of  copyright  rovtiltv  foes, 
wo  favor  iIip  adoption  of  Section  111  (Ui  as  written.  Wo  believe  that  tlie  Inn- 
KUntfe  *»f  that  subsection  loaves  rt'XUhWtn.v  mat  tors  properly  la  the  hands  (if 
tho  administrative  uKonoy  chniwd  with  tho  responsibility  of  regulatlm?  com* 
ruuideaftons,  with  nil  of  tho  advantages  of  administrative  lloxbllitv  inherent 
Iu  that  approach.  Wo  also  believe  Hint  It  fully  complies  v\lth  the  V'CC's  posl< 
\Um  on  letflshitlon  contained  in  Chairman  Hutch's  March  1 1 ,  HiTO,  letter  to 
Senator  Fastore.  Must  Importantly,  wo  believe  it  to  fully  servo  tho  puhlfr  Interest. 
We  do  surest,  however  that  in  order  to  rdlay  tho  burden  of  copyright  pay* 
incuts  on  small  family  owned,  simile  cable  systems^  systems  of  SfAM)  subscriber* 
or  toss  ho  oxoiupt  fnau  tho  payment  of  copyright  loyalty  fees,  ami  that  an  ap- 
propriate nmcmlmcnt  ho  made  to  accomplish  that  purpose. 

Wo  also  support  tho  provisions  of  Section  Ml  um  as  will  ton,  save  for  clerical 
adjustments  (,>  rctUvt  tho  elimination  of  tho  regulatory  aspects  previously  men- 
tioned, !!on»  nmlti.  the  puhllo  Interest  win  be  served  by  allowing  the  Federal 
Communication*  Commission  the  latitude  and  ttoxlhlllty  to  ululate  an  emorulng 
umt  rapidly  chn  hieing  communications  technology,  yet  giving  all  parties  a  forum 
to  pursue  whatever  relief  is  doomed  appropriate. 

With  respect  to  tho  riellnilloiis  contained  In  Seetlon  111  (f)(1).  wo  surest 
changes  iu  the  definitions,  deleting  tho  present  language  and  snKstlrutlmf  there- 
for  tho  following: 

"(At  A  "primary  transmission"  is  an  audio,  video,  or  audlo/vhtco  broadcast 
of  a  work  snliject  lo  enforcement  of  the  remedies  provided  hy  this  Aet.  made 
In  the  public  hy  a  facility  the  signals  of  which  are  being  received  or  further  dis- 
tributed hy  a  ruble*  system,  regardless  of  whore  or  when  the  jwformnnee  or 
display  was  tlrst  transmitted, 

lit)  A  "secondary  transmission"  is  the  further  distribution  of  a  "primary 
transmission"  hy  a  cubic  system  simultaneously  with  the  primary  transmission. 

(CM  A  "cable  system"  Is  any  facility  providing  a  cable  service  Which  in  whole 
or  in  part  receives  signals  transmit  led  by  one  or  more  broadcast  stations  licensed 
by  the  Federal  Communications  Commission  and  simultaneously  distributes 
them  by  wire  or  cable  or  radio  rn  subscribing  members  of  the  public  within  a 
political  subdivision  within  which  the  facility  operates/'  * 

With  respect  to  the  other  definitions  contained  In  Section  tlt(f)  wo  believe 
them  to  be  sufficiently  precise,  and  In  any  event  subject  to  review  ami  change 
by  the  Federal  Communications  Commission. 

In  order  to  be  fully  consistent  throughout  Die  Act,  we  surest  that  Section 
IKMo  i  be  amended  by  adding : 

*  * >r  <Ci  The  transmission  is  made  roiisisteut  with  the  purposes  of  Section 
til  of  this  Title." 

We  believe  that  this  slight  addition  w  ill  clarify  the  relationship  of  secondary 
transmissions  to  the  dissemination  of  educational  television  programs  to  the 
public  lu  the  event  they  wish  to  substitute  the  CATV  reception  and  distribution 
servi/w  for  an  Individual  receiving  antenna. 

Finally,  we  submit  that  no  limitation  should  be  placed  on  tho  reception  of 
programs  by  way  of  CATV  which  sire  not  copyrighted  or  subject  to  copyright. 

In  conclusion.  1  wish  to  thank  the  member*  of  this  Subcommittee  and  its  staff 
for  providing  tlm  public  with  a  Mill  so  well  drnftcd  that  it  requires,  iu  our  judg- 
ment, very  little  change  from  what  has  already  been  noted  in  the  introductory 
i  t  o. arks  nf  the  Chairman  which  I  have  previously  quoted. 

f  believe  this  Kill,  [f  emicied.  will  not  he  easy  for  the  CATV  industry  to  live 
with  but  XCTA  hellcvcs  that  It  well  proieeis  I  he  publics  interest  and  it  is 
that  Interest  which  we  hiihl  all  strive  to  serve. 

Thank  you  for  your  courtesy  and  consideration.  If  we  may  he  of  further 
service  in  providing  additional  information  or  suggested  statutory  Inngmtgo, 
wo  shall  be  most  pleased  to  do  so, 
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INTRODUCTION 

Pinal  rules  of  tho  Federal  Communications  Commission 
governing  cable  television  service  in  the  100  largest  television 
markets  went  into  effect  March  Jl,   1972 ,  following  six  years  of 
FCC  proceedings  during  which  development  of  CATV  service  in  major 
cities  has  been  effectively  blocked  by  interim  regulations  pro- 
hibiting the  importation  of  distant  television  signals*  The 
rules  as  effective  allow  limited  importation  to  occur,  varying 
with  tho  size  of  the  market  and  the  local ly-receivable  signals, 
but  at  the  same  time  provide  broad  "exclusivity"  protection  to 
local  stations  for  their  programs,  thus  requiring  cable  systems 
to  delete  programs  from  the  imported  signals. 

No  provision  for  payment  of  fees  by  cable  systems  to  the 
copyright  owners  of  television  broadcast  programming  shown  on 
those  systems  is  included  in  the  FCC  rules,  and  under  the 
For tnightlyi/  decision  cable  systems  are  not  liable  for  copyright, 
Nevertheless,  the  Commission  anticipates  Congressional  legislation 
to  require  copyright  payments  and  would  regard  its  enactment  as  a 
reaffirmation  of  the  PCC 's  regulatory  program  toward  cable  tele- 
vision , 


1/  Fortnightly  Corporation  v.  United  Artists,  392  U.  s.  390  (1968) 
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This  study  assesses  tho  profitability  nf  cable  television 
in  the  major  markets  under  the  final  FCC  rules  and  determines 

Impact  of  alternative  copyright  fee  schedules  which  have  been 
proposed,    Our  research  builds  on  the  computer  simulation  method 
and  detailed  cost  ami  revenue  data  developed  by  Comanor  and  Mitchell 
in  their  published  study  of  the  impact  of  the  FCC  rules  as  pro- 
posed in  July  1070.    We  have  considerably  modified  and  expanded 
their  work  to  include  the  following: 

...  .the  March  1972  FCC  rules 

,   ,   ,   .more  accurate  and  detailed  predictions  of  penetration 
in  major  markets 

,  ,  .  .the  effect  of  tho  exclusivity  provisions  on  penetration 

...  .a  comprehensive  set  of  cable  system  parameters  encom- 
passing market  type,  available  signals ,  system  location 
and  subscriber  and  construction  characteristics 

,  h  ,  .four  alternative  copyright  fee  schedules  (including 
no  fees) 

In  outline,  the  analysis  of  CATV  profitability  focuses  on  a 
number  of  market  and  system  characteristics  which  can  bo  identified 
as  typical  or  representative  of  a  cable  system  if  it  were  to  be 
constructed  under  current  rules.    By  varying  the  characteristics 
(e.g.,  system  size,  or  lineup  of  local  signals,  or  housing  density) 
over  a  comprehensive  set  of  characteristics,  the  outlook  for  cable 
in  nearly  all  parts  of  the  major  markets  can  be  assessed.     In  thi3 
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analysis,  coats  and  prices  have  boon  measured  in  1970  values; 
costs,  revenues  and     rates  of  return  are  consequently  in  "real" 
terms.    Except  for  rules  changes  since  July  1970,  co9t  figures 
are  based  on  Comanor  and  Mitchell's  detailed  report.  Throughout 
this  study  when  discussing  the  size  of  a  cable  system  wo  refer 
to  the  number  of  subscribers  in  Its  fifth  year  of  operation,  at 
which  point  it  has  virtually  achieved  its  final  size. 

Our  analysis  includes  revenues  from  subscribers,  determined 
by  penetration  rates  dependent  on  local  and  distant  signals 
carried,  and  a  realistic  amount  from  advertising  on  a  local  origi- 
nation channel.    No  revenues  or  costs  have  been  attributed  to  the 
development  of  leased  channels. 

Ml  system  considered  in  this  study     -e  newly  constructed. 
The  effect  of  potential  copyright  fees  on  ex is  ting  systems  in 
comparable  market  circumstances  would  be  somewhat  different  only 
in  the  short  run.    For  several  years,  those  already-built  systems 
would  experience  reduced  profitability  and  the  systems1  owners 
would  earn  lower  returns  than  they  had  anticipated.    At  the  same 
time,  revenues  would  still  exceed  operating  costs,  so  that  the 
original  systems  would  not  actually  go  out  of  business.  But 
subsequently,  when  the  systems  required  rebuilding,  the  copyright 
fees  could  mafce  recons truot ion  unprofitable,  since  nearly  the  same 
investment  considerations  apply  either  to  rebuilding  an  existing 
system  or  to  constructing  the  same  system  in  a  similar  but  unwired 
community, 
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market  categories  and  system  location 

In  examining  the  probable  effect  of  various  provisions  for 
payment  of  copyright  fees  we  will  consider  separately  the 
characteristics  of  typical  cable  systems  in  four  typos  of  marketsi 
the  top  50  markets,  markets  ranked  51-100.  markets  below  100, 
and  areas  located  outside  television  markets.    The  FCC  rules  permit 
different  signal  carriage  in  each  of  these  situations,  and  impose 
differential  requirements  affecting  system  costs.     In  addition,  the 
density  of  housing,  the  prevalence  of  underground  utilities  and  the 
level  of  family  income  also  varies  by  market  size,    h  tabular 
summary  of  these  major  market  characteristics  is  set  forth  in 
Table  1. 

As  ft*  E.  Park*s  econometric  findings  2/  strongly  demonstrate,  the 
location  wjlthln  the  market  is  also  of  fundamental  importance  to 
determining  penetration  levels*    For  this  study  we  therefore  sub- 
divide each  of  the  markets  1-50,  51-100,  and  100+  into  typical 
"middle  market11  and  "edge  market"  systems*    Middle  market 
locations  are  close  to  dff-the-air  signals,  while  edge  market 
systems  are  approximately  half-way  between  the  transmitter  and  the 
S-contour  limit  of  the  local  signals,     (The  forth  category,  an 
"outside  market"  system,  is  necessarily  at  or  beyond  the  location 
of  a  typical  edge  market  system.)     Thus  the  typical  systems  to  be 
analyzed  fall  into  one  of  seven  boxes  in  the  following  matrix: 


2/  "Prospe^td  for  Cable  in  the  100  Largest  Television  Markets" 
1 
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Kiddle 

Within  each  box,   Indicating  a  specific  market  type/system 
location,  we  further  consider  the  two  or  three  irost  likely  lineups 
of  available  local  signals*    While  we  havo  not  reported  every 
combination  which  can  occur,  the  cases  tabulated  are  representative 
of  the  majority  of  signal  patterns  to  be  encountered  and  they 
cover  a  degree  of  variation  sufficient  to  include  most  other 
possibi I  it les . 
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CABLE  PENETRATION 
At  the  time  Comanor  and  Mitchell's  research  was  under- 
taken virtually  no  reliable  statistical  information  was  available 
to  quantify  the  effects  on  cable  penetration  of  the  number,  types 
and  quality  of  local  signals  available,  the  additional  cable 
signals  provided,  the  price  of  cable  service  and  the  incomes  of 
potential  subscribers^     Tiial  aludy  provided  estimates  of  most  of 
these  variables  by  use  of  multiple  regression  analysis  on  a  randomly 
selected  sample  of  149  systems  drawn  from  the  television  Factbook. 
The  authors  noted  that  these  systems  were  largely  outside  of 
the  top  100  markets  or  in  areas  of  quite  poor  reception,  or  both. 
Projection  of  penetration  in  the  major  markets  under  the  then- 
proposed  FCC  rules  (allowing  four  distant  independent  signals) 
was  recognized  as  subject  to  considerable  errors 

Since  publication  of  the  Comanor-Mitchel 1  paper  the  measurement 
of  factors  determining  penetration  has  been  advanced  considerably 
by  Park  in  his  study  "Prospects  for  Cable  in  the  100  Largest 
Television  Markets."     Park  uses  statistical  techniques  closely 
related  to  those  employed  earlier.    He  improves  on  the  Comanor- 
Mitchell  study  in  three  major  ways! 

First,  all  63  cable  systems  analyzed  by  Park  had  at  least 
three  A-contour,  good  reception-quality  signals  available  off- 
the-air. 
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Second,  all  data  were  verified  with  system  operators  by 
telephone  interview*  Usurlng  greater  accuracy  than  available 
from  only  published  sources • 

Third,  two  improved  measures  of  signal  quality  were  incor- 
porated into  the  analysis.    Distance  of  the  cable  system  from 
©ach  transmitter  was  explicitly  included,  and  UHF  signals  were 
measured  separately  to  account  for  more  rapid  signal  attenuation 
with  distance  and  the  absence  of  UHF  tuners  in  some  households. 

The  complete  penetration  equation  as  estimated  by  park 

measures  the  effects  of  the  following  variables! 

 number  of  off-the-air  VHF  signals,  with  separate 

categories  for  networks,  duplicate  networks,  Inde- 
pendent, educational  and  foreign  signals;  by  distance 
from  transmitter 

.....number  of  off-the-air  UHF  signals,  by  the  same 
categories*  by  distance  from  transmitter?  with 
measurement  of  UHF  set  penetration 

.....number  of  cable  signals,  by  thv>  same  categories 

 color  set  penetration 

 annual  subscriber  price 

..... annual  family  income 

Park's  research  is  particularly  appropriate  to  the  present 
assessment  of  the  effect  of  alternative  copyright  fee  schedules 
on  the  viability  of  cable  systems  in  the  major  markets.     In  pro- 
jecting penetration  rates  for  the  systems  studied  here  the  average 

figure  predicted  by  park's  equation  has  generally  been  used,  since 
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this  represents  the  central  experience  to  be  expected  in  the 
major  markets.    In  addition,  a  selected  number  of  intermediate 
sized  systems  havo  been  analyzed  using  penetration  rated  33% 
greater  than  predicted  on  average.    Such  increased  penetration 
is  definitely  atypical ,  and  would  bo  expected  to  occur  in  only 
about  one  out  of  ten  market  situations,  because  of  factors  not 
fully  accounted  for  in  the  penetration  equation, 
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Density,  the  number  of  homes  per  cable  mile,  can  vary 
considerably  from  one  potential  franchise  area  to  another. 
Comanor  and  Mitchell  reported  an  average  density  of  95  within 
major  markets,  and  79  outside,  in  their  sample  of  f actbook 
systems.    More  recently  available  data  for  a  number  of  munici- 
palities in  the  Dayton,  Ohio  and  Boston,  Massachusetts  areas  are 
tabulated  in  the  appendix,    For  systems  in  this  study  wo  have 
assumed  somewhat  higher  densities  than  considered  by  Comaner- 
Mitchell,  ranging  from  80  homes  per  mile  outside  of  television 
markets  up  to  200  homes  per  mile  with  20^  of  plant  underground 
in  the  central  areas  of  markets  1-50. 

In  practice,  of  course,  both  higher  and  lower  densities 
will  be  encountered.    But  the  tendency  to  a  substantially  higher 
figure  for  any  important  number  of  similar  systems  is  unlikely 
in  view  of  the  FCC 'a  emphasis  that  it  will  not  authorize  carriage 
of  broadcast  signals  by  systems  which  do  not  serve  all  parts  of 
the  community.  3/ 


i/  Federal  Register,  p,  3276,  §180 
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THE  EFFECT  OF  WE  EXCLUSIVITY  RULES 
Th<a  new  FCC  rules  require  cable  operator*  to  "black-out" 
numerous  classes  of  programs  on  imported  signals  when  those 
programs  are  also  shown  by  a  local  station.    The  degree  of  pro- 
tection provided  varies  with  the  type  of  programming  and  may 
extend  up  to  two  years,    For  our  purposes  the  primary  effect  of 
these  rules  is  to  reduce  the  attractiveness  of  distant  signals  to 
subscribers  and  thus  reduce  cable  penetration.    Aside  from  pro- 
viding for  one  channel-switching  device  for  each  imported  signal, 
we  have  not  allowed  any  additional  costs  of  performing  the  blacking- 
out  function  itself,  keeping  records,  etc. 

At  thi9  writing,  evidence  on  the  magnitude  of  the  exclusivity 
effect  is  limited  to  a  preliminary  study  by  R,  E,  Park,  "The 
Exclusivity  Provisions  of  the  Federal  Communications  Comroias ion »s 
Cable  Television  Regulations."    From  detailed  program  listings  for 

four  stations  two  networks  and  two  independents*-  —  plus  partial 

listings  for  ten  other  stations,  Park  synthesizes  the  expected 
proportion  of  a  broadcast  week  that  a  distant  signal  would  be 
blacked  out.    A  portion  of  his  findings  are  reproduced  in  Table  2, 

Park's  results  indicate,  for  example,  that  in  those  top  50 
markets  in  which  local  service  provides  three  networks  and  one 
independent,  the  cable  system  importing  two  additional  independents 
will  be  required  to  black  them  out  about  39%  of  the  time.     If  it 
imports  a  third  independent  (on  a  stand-by  basis,  since  the  rules 

13 


9 

ERIC 


439 

TABLE  2 

PERCKNTAOE  OF  TIKE  DISTANT  SIGNAL  CfiAffNELS  ARE  BLACKED -OUT 


LOCAL  SIGNALS 


Number  of 
Distant  Signal* 
Allowed. 


Number  of  Distant 
Stations  Prom  Which 
to  Choose 
2  3  4        5  6 


3  network  ♦ 

2 

51%  ! 

3S% 

26% 

20% 

16% 

2  independent 



J  network  ► 

2 

39% 

24% 

15 

11 

8 

1  independent 

3  network 

3 

52 

2  7% 

1 

- 

9 

6 

Markets  51  -  100 

3  networks 

2 

16% 

6 

2 

1 

0 

Source t    R. E.  Park,   "The  Exclusivity  provisions  of  the  Federal 
Communications  Commission's  Cable  Television  Regulations," 
Table  2,  p. 5. 
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allow  only  two  distant  signals  at  any  moment     on  tho  cable)  and 
"fills  ir.  the  blanks"  where  possible,  it  can  reduce  tho  blacked- 
out  time  to  about  24*.     Importing  a  fourth  independent  further 
reduces  this  to  15*,  etc.     The  boxed-in  figures  represent  the 
expected  effect  when  no  stand-by  signals  are  imported. 

Tho  impact  of  the  exclusivity  rules  on  subscriber  penetration 
is  likely  to  be  at  least  as  great  as  the  reduction  in  viewing 
hours.     Programs  receiving  protection  will  be  predominantly  those 
with  large  audiences,  many  of  whom  would  value  an  earlier  or 
alternative  viewing  date  or  time  which  cable  could  otherwise 
provide.    Nevertheless,  lacking  data  to  refine  an  estimate  of  this 
effect,  we  assume  that  exclusivity  protection  is  equivalent  in 
its  Impact  on  penetration  to  a  proportionate  reduction  in  the 
number  of  full-time  distant  Independents  carried  on  the  cable, 
using  the  appropriate  boxed  figures  from  Table  2. 

Will  it  be  profitable  for  a  cable  system  import  stand-by 
independent  signals?    The  costs  of  additional  imports  will  rise 
as  tho  CATV  system  must  go  further  to  find  each  additional  inde- 
pendent.   Concurrently,  the  proportion  of  time  that  can  be  filled 
in  with  each  extra  , signal  is  declining.    The  exclusivity  rules 
thus  place  the  cable  firm  in  a  situation  of  sharply  diminishing 
returns  a*,  regards  additional  penetration  from  distant  signals. 

Generally,  the  answer  will  be  "no.M    Exceptions  may  occur  where  the 
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stand-by  Independent  has  particularly  attractive  programming, 
or  when  importation  costs  are  less  dependent  on  distance*  as 
could  occur  with  satellite  transmission. 

Regarding  importation  costs,  we  have  assumed  for  all  systems 
in  this  study  that  distant  signals  are  delivered  by  cable 
system-owned  microwave  links  of  50-100  miles  per  channel 
imported*    Average  distances  to  the  first  and  second  closest 
independents  (in  the  top  25  markets)  are  tabulated  in  the  appen- 
dix*   These  averages  range  from  91  to  208  miles  to  the  closest 
signal,  and  125  to  325  milts  for  the  next  closest  for  several  types 
of  markets*    Thus  the  microwave  cost  estimates  used  here  must  be 
considered  generally  low,  although  they  may  be  closer  approximations 
for  markets  with  several  closely  spaced  systems  which  pool  thoir 
microwave  facilities. 
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COPYRIGHT  FEE  SCHEDULES 

In  the  analysis  which  follow*  we  consider  four  alternative 
fee  schedules  for  payment  by  cable  systems  to  copyright  owner i. 
Schedule  1  is  the  baoeline  case  of  zero  fees.    Schedules  2  ard 
3  levy  successively  larger  fees  as  the  system's  revenue  grows. 
Schedule  3  (incorporated  in  Bill  $.644)  begins  at  1%  of  subscriber 
revenues*  and  rises  to  5%  of  revenues  exceeding  $640,000  annual lyi 
Schedule  2  is  exactly  half  of  Schedule  3.    For  the  fourth  Schedule 
we  consider  a  flat  fee  of  16.5%  of  subscriber  revenues,  regardless 
of  the  size  of  annual  revenue.    The  exact  details  of  these  fees  are 
set  forth  below  and  in  the  accompanying  figure  1, 

Copyright  Fee  Annual  Subscriber 

Schedule  No.  Revenue 


1  2  _3  4 


0*  .5%  1%  16.5%  of  1st  $160,000 

0*  1.0%  2%  16.5*  of  2nd  $160,000 

0%  1.5%  3%  16.5%  of  3rd  $160,000 

0%  2.0%  4%  16.5%  of  4th  $160,000 

0%  2.5%  5%  16.5%  of  remaining  revenue 


In  comparing  systems  in  different  market  circumstances  and  with 
alternative  fee  schedules,  we  keep  unchanged  the  subscriber  price 
as  well  as  the  system  size  and  other  attributes  of  the  CATV  service. 
Cable  television  systems  have  some  of  the  attributes  of  a  "natural 
monopoly,"  flowing  principally  from  their  high  fixed-low  variable 
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Figure  I 

Alternative  Copyright  Fee  Schedules 
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cost  nature.    But,  in  practice,  the   behavior  of 
cpbie  systems  Li     increasingly  limited  by  local  and  federal  reg- 
ulation, and  by  competition  among  firms  for  franchises,     Both  of 
these  forces  sharply  restrict  the  ability  of  cable  firms  to  adjust 
price  or  output  at  will, 

Present  regulation  and  competition  for  new  franchises,  plus 
the  threat  of  more  extensive  regulatory  action  if  firm  behavior 
is  perceived  as  excessive,  has  kept  monthly  subscriber  rates 
virtually  constant  in  current  prices  over  several  years.  Seiden, 
in  1570,   found  most  recently  franchised  systems  charging  between 
$5.00  and  $7.00  per  month.     In  their  sample  of  Factboox  systems 
Comanor  and  Mitchell  reported  a  mean  price  of  $5.00  per  month. 
Park  in  1972  has  an  annual  average  price  of  $63  for  his  sample  of 
A-contour  cable  systems.    The  assumption  that  moderate  cost  increases, 
including  copyright  fees,  cannot  bo  passed  on  in  the  form  of  higher 
prices  is  consistent  with  the  recent  market  experience. 

Assuming  no  price  response  by  cable  firms  if  a  16.5%  surcharge 
were  imposed  requires  further  discussion.     Firms  would  doubtless 
make  strong  representations  to  local  authorities  about  the  need  for 
higher  prices,  and  bids  for  new  franchises  would  quote  higher 
rates.     But  granting  foi  the  moment  that  regulators  allowed  part 
or  all  of  uie  surcharge  to  be  translated  into  higher  subscriber 
rates,  how  would  cable  profits  be  affected? 
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The  answer  depends  primarily  on  how  rapidly  penetration  would 
decline  as  prices  were  raised?  in  technical  economic  terms,  on  the 
elasticity  ot  demand.     If,   for  example,  a  lb.W  increase  in  price, 
from  $5.00  per  month  to  $5.83.  results  in  a  16.5%  decrease  in  pene- 
tration, say  from  JQ%  to         of  homes  passed,  then  the  higher  price 
has  (approximately)  4/  no  effect  on  total  subscriber  revenue-* It  is 
fully  offset  by  reduced  demand  for  service* 

A  basic  result  of  economic  theory  states  that  consumers'  demand 
for  a  service  will  be  increasingly  sensitive  to  its  price  as  more 
and  closer  substitutes  are  available  for  that  service.    Thus  house- 
holds in  areas  with  a  diversity  of  broadcast  signals,  with  generally 
clear  reception  and  with  a  variety  of  entertainment  alternatives  can 
be  expected  to  decline  service  rapidly  as  prices  rise.  This 
availability  of  good  substitutes  for  CATV  describes  most  top  100 
markets.    The  econometric  work  of  R . E .  Park  confirms  this  degree 
of  price  elasticity  of  demand  in  such  areas;  in  fact,  the  figures 
in  the  example  above  correspond  almost  exactly  to  Park's  statistical 
findings  ,  5/  6/ 


4/    Calculating  the  percentage  changes,  for  convenience,   in  terms 
of  the  original  price  and  penetration,  results  in  a  slight 
^nnrnvimAhnn.     A  more  exact  result  is  obtained  using  the 
average  of  the  old  and  new  price  and  penetration. 
PArV.   "Prospects  for  Cable...1',  p.  140. 
6/    For  a  discussion  of  the  effect  of  demand  elasticity  on  maximum 
rates  permitted  by  a  regulatory  authority,  see  Comaner  and 
Mitchell,   "The  Costs  of  Planning:  The  FCC  and  Cable  Televisions 
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How,  then  would  cable  systems'  profits  be  affected  by  a  16.514 
copyright  payment  and  a  concommitant  rise  in  subscriber  rates? 
Revenues  would  be  unchanged ►  while  operating  costs  would  increase 
sharply  by  the  amount  of  the  copyright  payments.    There  would 
be  some  small  offsetting  changes  in  othel  incremental  costs, 
resulting  from  the  saving  achieved  by  not  serving  the  subscribers  who 
do  not  purchase  service  at  the  higher  price.    For  typical  oystems, 
there  are  rather  small  costs  of  installing  additional  drop  lines, 
additional  maintenance  and  billing  expenses  and  slightly  higher 
taxes  and  dues  related  to  numbers  of  subscribers. 

in  consequence,  the  net  effect  of  allowing  higher  subscriber 
rates  in  conjunction  with  16.5%  copyright  fee  payments  would  bo  to 
reduce  rates  of  return  to  nearly  the  same  levels  as  would  be 
achieved  by  holding  subscriber  rates  unchanged  with  the  same  16.5% 
copyright  fees.     In  addition,  penetration  would  be  lower,  providing 
a  narrower  base  for  future  leased-channel  services  capable  of 
generating  additional  payments  from  cable  systems  to  program  suppliers. 

We  remind  the  reader  that  the  discussion  in  the  preceeding 
several  paragraphs  assumed  a  degree  of  upward  price  adjustment  which 
has  not  been  observed.     In  the  remainder  of  this  study  we  adhere 
to  a  fixed  monthly  price  of  $5.00  7/  for  maximum  cable  broadcast 
service  allowed  by  the  FCC  rules,  6/ 

An  analysis  of  the  profitability  of  systems  under  the  alternative 
assumption  of  higher  rates  and  consequently  reduced  penetration 
would  yield  approximately  the  same  findings. 

2/    Plus  $1.00  for  second  television  sets  in  20&  of  households. 

6/    One  other  reminder  may  be  in  order,    Since  we  are  considering  all 
prices  and  costs  in  1972  terms,  increases  in  the  monthly 
subscription  rate  at  about  the  rate  of  increase  of  consumer 
prices  generally  will  not  contradict  our  observation  that  real 
subscription  rates  cannot  be  adjusted. 
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MEASUREMENT  Of  CABLE  SYSTF*  PROFITABILITY 

To  summarises  the  profitability  of  the  typical  cable  systems 
of  this  study  ve  will  calculate  the  (pre-tax)   financial  rate  of 
return  on  total  capital  invested  in  each  system.    The  financial 
{or  internal)  rate  of  returng/ls  the  single  comprehensive  measure 
of  investment  in  a  cable  system.    Unlike  ratio  measures  for  a 
particular  year  (e.g.  net  revenues  divided  by  total  capital)  it 
correctly  recognires  the  opportunity  coat  of  front-end  financing, 
i.e.  that  several  years  are  required  before  systems  achieve  full 
penetration,  during  which  time  Invested  funds  are  needed.  Using 
the  financial  rate  of  return  permits  us  to  compare  the  profitabil- 
ity of  funds  invested,  in  CATV  systems  with  other  types  of  invest- 
ments, and  thus  the  likelihood  of  cable  systems  being  constructed. 

The  rate  of  return  required  to  induce  investment  in  a  cable 
system  will  depend  on  the  proportion  of  total  capital  which  can  be 
obtained  through  debt  instruments  and  the  associated  borrowing 
rates,  and  the  minimum  return  demanded  by  equity  investors ,  Be- 
cause the  cable  industry  more  closely  resembles  a  high-risk  growth 
industry  than  a  public  utility,  at  least  at  the  present  time,  both 
lenders  and  investors  demand  higher  rates  of  return  than  for 
seasoned  investments. 

2/    The  internal  rate  of  return  is  that  discount  rate  which  equates 
the  present  valu?  of  revenues  and  costs  over  the  lifetime  of 
the  system.    For  further  discussion,  see  Comanor  and  Mitchell, 
"Cable  Television  And  the  Impact  of  Regulation,"  p,  184. 
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For  this  study  we  havf  held  both  revenue*  and  cost  at  1970 
price  levels  over  the  full  life  of  the  cable  system.  Financial 
treasures  are  consequently  in  real  {constant  dollar)  terms*  The 
corresponding  rate  of  return  concept  in  the  financial  return 
which  would  occur  if  prices  did  not  rise  throughout  the  economy > 
whereas  in  an  inflationary  period,   investors  expect  price  increases 
and  demand  higher  returns  in  money  terms  to  compensate  them  for 
the  otherwise  reduced  value  of  their  funds  when  their  investment 
is  recovered.    Thus  if  investors  expect  a  A%  rate  of  inflation 
to  continue  Indefinitely  and  will  invest  in  enterprises  comparable 
to  cable  television  only  when  they  return  15%  on  average,  the 
required  rate  of  return  in  constant  ptices  would  be  ll%« 

A  detailed  investment  survey  10/  of  the  CATV  industry  in  late 
1971  reports  that  mature  cable  companies  with  demonstrated  earnings 
have  found  long-term  credit  expensive,  and  that  institutional 
investors  are  looking  for  a  15%  return  as  a  combination  of  interest 
and  equity  appreciation.    As  a  standard  of  minimum  profitability 
necessary  to  generate  investment  in  new  cable  systems,  we  will  use 
a  10%  constant-dollar  financial  rate  of  return  on  total  capital* 
This  is  on  the  low  side  of  recent  financing  experience  of  established 
CATV  companies,  and  would  therefore  apply  to  new  systems  constructed 
by  the  larger  multiple  system  owners  today.    New  CATV  firms  lacking  a 
track  record  will  face  higher  costs  of  capital  and  will  require 
•omehwat  higher  rates  of  return  to  justify  their  construction. 

10/    Halle  &  Stieglitz,  Inc.,  "The  Cable  Television  Industry." 
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RESULTS— AN  EXAMPLE 

Wo  are  now  prepared  to  analyze  the  financial  results  for  typical 
systems  in  the  several  market  situations  discussed  earlier.  For 
each  system,  the  computer  simulates  the  complete  revenue  and  cost 
experience  to  be  expected,  using  tho  parameters  supplied  by  the 
analyst.    The  detailed  cost  and  revenue  schedules  have  been  built 
into  the  Comanor-Mitchcll  computer  program,  modified  to  Include 
the  changes  in  FCC  rules,  ponotrat ion,  and  costs-  discussed  earlier 
and  in  the  appendix  of  this  study. 

As  an  example,  consider  the  abstract  of  the  computer  output 
reproduced  in  Table  3    .    Part  A  indicates  that  this  example  is 
representative  of  a  25,000  subscriber  system  located  near  the  middle 
of  a  top  50  market.  Density  is  assumed  to  be  200  homes  per  mile,  and 
family  income  $12,200.    Annual  subscriber  rates  are  $62.40,  correspond- 
ing to  $5.00  per  month  plus  a  small  additional  amount  for  second 
sets.    Since  this  is  a  central  urban  location,  20%  of  the  cable 
miles  are  underground,  and  standard  local  origination  equipment 
has  been  budgeted.     Revenue  from  advertising  on  the  cablecasting 
chanrel  has  been  estimated  at  $2.20  per  subscriber  annually,  The 
table  of  signals  carried  shows  that  3  VHP  networks  plus  one  viewing- 
test  network  are  available  off-the-air.     In  addition  there  is  one 
UHF  independent  and  a  VHF  educational  station.     In  addition  to  these 
broadcast  signals,   the  cable  system  imports  two  independents  and 
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one  educational  station.    These  signals  *»*e  imported  by  microwave, 
averting  3  hops  of  33  m i i e »  each  per  channel. 

Within  five  years  the  system  is  assumed  to  reach  maturity,  apart 
from  further  growth  due  to  rising  incomes  or  enlargement  of  its 
franchise  area.    Penetration  is  predicted  to  be  28.1%  if  the  distant 
signals  are  fully  available,  but  27.2%  as  a  result  of  exclusivity 
protection  on  the  independent  channels. 

Part  B  summarizes  the  growt-h  of  penetration,  subscribers, 
and  system  revenue  (including  advertising)  over  the  firat  10 
years. 

In  Part  C  we  may  assess  the  impact  of  copyright  fees  on  pro- 
fitability.    For  each  of  the  four  fee  schedules  described  earlier 
we  report  two  rates  of  return--one  assuming  a  10  year  average  life- 
time of  capital,  the  second  assuming  15  years.     If  fixed  capital 
equipment  is  replaced  about  every  15  ycarSi  this  system  will  earn 
a  10. 4%  real  rate  of  return  on  total  Invested  capital  absent  any 
copyright  fees.    Alternatively,  the  statutory  schedule  (number  3) 
reduces  the  rate  of  return  to  9,3%/  and  the  fiat  16.5%  fee  lowers 
returns  sharply  to  5.5%.    A  shorter  lifetime  for  equipment  reduces 
these  returns  by  2.5  to  3  percentage  points. 

In  the  analysis  below  we  report  rates  of  returns  based  only 
on  15-year  lifetimes.     Fifteen  years  represents  a  compromise  be- 
tween somewhat  longer  physical  lifetimes  for  some  parts  of  the  cable 
plant  and  rather  shorter  economic  lifetimes  of  currently  operating 
systems  experiencing  technological  obsolescence,     tt  appears 
unlikely  that  20-channel  systems  built  today  will  remain  competitive 
beyond  1985  without  major  rebuilding. 

28 


ERIC 


453 

RESULTS--IN  DETAIL 

The  financial  prospects  for  cable  under  the  final  FCC  rules 
and  the  impact  of  alternative  copyright  fee  schedules  are  contained 
in  the  deven  tables  which  follow.    While  we  shall  briefly  review 
the  major  findings  here,  the  reader  should  consult  the  tabulations 
for  particulars,    Tables  4  and  5  report  the  expected  experience  in 
middle  markets  of  large  and  intermediate  sized  systems  respectively. 

tine  1  of  Table  4  restates  the  example  system  discussed  in 
detail  above.    Lines  2  and  3  are  for  similarly  situated  communities 
with  somewhat  different  sets  of  local  signals.     Penetration  ranges 
from  about  22-2  7%    and  rates  of  return  from  7.5  to  10.4%  when  there 
are  no  copyright  fees.    Despite  somewhat  higher  penetration  rates, 
systems  in  the  second  SO  middle  markets  earn  lower  returns,  princi- 
pally because  of  reduced  density,  while  In  the  lowest  ranked  mar- 
kets there  is  great  variation,  with  profitable,  55%  penetration 
systems  when  one  network  is  missing  from  the  local  signals. 

Intermediate-sized  systems  in  middle  markets  are  decidedly 
below  the  10%  rate  of  return  needed  to  attract  investment  funds. 
Except  where  quite  large  systems  of  25,000  or  more  subscribers 
can  be  built,  central  city  areas  of  the  major  markets  are  not  bright 
prospects  for  cable  under  present  rules.  even#without  copyright 
payments . 

30 


ERIC 


454 


a? 


r-  ®  <f 
i      i  « 

r-4         f+\  ST\ 


© 

I 


T5 


0  <■ 


I 

£ 
P 


e 

d 


V  J? 


s 
p 

p 


00 

4 

Is- 


4 


a 
p 

I 


oo 


CO 


0> 


2 


E  0 


o 

o 

o 

o 

§ 

(N 

«f 

(N 

•H 

<N 

H 

O 

o 
o 


I 

o 
w 


I 


6  a 

H 


S3 

i 


o 

8 

> 

I 

N 


,1E 

>1E 

,1E 

W 

W 

»-» 

IE 

H 

K 

H 

M 

» 
M 

H 

M 

a 

B 

B 

E5 

§ 

1 

i 

i 

o 
o 
o 


5  I 


.a 


Si 

a  > 


4 

b 

tn 

a 


31 


450 

The  prospects  tor  large  system*  at  the  Ml£  of  major  markets 
(Table  6)  are  brighter.     Zn  the  top  50  markets  penetration  is  in  the 
)4-38%  range  with  rates  of  return  11.0-12,6*,     In  the  second  50 
markets  penetration  ranges  up  to  45%  with  rates  of  return  from  9,7- 
13*4%,     In  the  smaller  markets  and  also  the  fringe  {outside)  areas 
we  find  more  heterogeneous  results,  with  quite  profitable  CATV 
possibilities  where  fewer  than  three  networks  are  available, 

The  corresponding  ^intermediate-sized  edge  systems  are  again 
unprofitable  in  ail  3  network  cases*    This  indication  of  the  Im- 
portance of  large  systems,  or  economics  of  scale  in  technical 
terms,   is  developed  in  more  detail  In  Table  8,  by  systematically 
varying  the  size  of  the  most  profitable  system  from  each  of  the 
four  market  types  in  Tables  4-7.    While  large  systems  would  seem 
feasible  in  the  major  metropolitan  areas,  as  of  March  1971  only 
20  systems  bad  more  than  20,000  subscribers  and  the  largest  had 
lees  than  50,000  l^.Some  fraction  of  these  economies  of  scale  can 
be  achieved  when  a  series  of  smaller  systems  are  under  common 
ownership  and  thereby  realize  savings  from  efficient  use  of 
management  and  technical  personnel  and  can  share  local  programming  and 
and  signal  importation  expenses. 

The  results  presented  in  tables  4-8  are  based  on  market,  economic 
and  construction  factors  which  typify  the  most  common  situations 
which  will  be  encountered  in  middle  and  edge  locations  of  each  of 
the  four  types  of  markets.     Of  course,  within  each  category  there 
will  be  a  decree  of  variation,      clustered  around  the  typical  situa- 
11/    Te  1  e  v  i  s  ion  O  i  <y-  s  t .   CATV  and  station  Cove rag?  Atlas » 
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tions  we  have  reported.    Some  communities  will  have  higher  income*, 
others  will  require  extensive  undergrounding,  still  others  will 
require  high-cost  local  origination  facilities,  etc, 

To  measure  the  sensitivity  of  our  findings  for  typical  systems 
to  such  variations,  wo  h*ve  rerun  all  of  the  intermodlate-aUed 
systems  (tables  5  and  7)  assuming  that  penetration  is  one- third 
greater  than  would  bo  expected  on  average,  for  each  set  of  market 
characteristics,    A  variety  of  unmeasured  factors  can  cause  actual 
penetration  to  vary  above  or  below  the-  average  value  predicted  by 
the  penetration  equation.     In  increasing  the  average  value  by  one- 
third  we  have  in  effect  selected  only  the  10%  of  the  cases  in  which 
penetration  is  most  favorable;  in  other  words,  nine  out  of  10  com- 
munities having  the  same  signal  lineups,   income,  etc.  will  have 
lower  penetration. 

Turning  to  the  results  in  Tables  9   andlOwe  find  that  such 
unusually  high  penetration  is  suffiaUnt  to  produce  at  least  one 
profitable  system  in  each  type  of  market,  at  least  if  copyright 
fees  are  absent.    Thus,  7,500-10,000  subscriber  systems  have  some 
chance  of  earning  a  going  rate  of  return  in  the  top  100  markets 
only  when  local  circumstances  produce  unusually  favorable  penetration, 

We  turn  finally  to  the  financial  prospects  for  cable  when 
copyright  fees  are  required.     The  predominant  effect  of  Schedule 
3*  the  statutory  fees  proposed  in  S.644,   is  to  reduce  the  financial 
rate  of  return  on  total  capital  a  full  percentage  point  for  profitable 
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and  near-profitable  systems,  and  by  somewhat  less  for  systems  well 
below  the  IOX  return  level,    Thus,  in  the  example  system  (the  first 
line  of  Table  4)  the  rate  of  return  falls  from  10.4  to  9.3%. 

A  one-point  change  in  the  rate  of  return  on  total  capital  has  a 
considerably  larger  effect  on  equity  holders.    Suppose  that  one-half 
to  two-thirds  of  the  cable  system  Is  financed  by  8%  \£/  debt  instruments. 
Because  of  leverage,  a  \0%  return  on  total  capital  will  then  corres- 
pond to  a  return  on  equity  up  to  13%  or  14%,     In  consequence,  a 
decline  to  a  9%  return  on  total  capital  can  reduce  the  return  on 
equity  by  two  to  throe  percentage  points,  depending  on  the  capital 
structure  of  the  system.    Changes  of  this  magnitude  are  more  than 
sufficient  to  postpone  or  eliminate  construction  of  cable  systems 
which  otherwise  appear  marginally  profitable. 

The  preponderance  of  evidence  in  Tables  4-10  is  that  large 
systems  at  the  edges  of  top  100  ma/kets  will  earn  a  10-13%  rate  of 
return  before  copyright  payments,   large  systems  in  middle  markets  are 
not  likely  to  exceed  10%,  and  intermediate  and  smaller-sized  systems 
will  be  marginally  profitable  only  where  special  factors  operate* 
Copyright  fee at  the  level  of  Schedule  3,  would  significantly  slow 
the  rate  of  growth  of  cable  in  the  major  markets,  particularly  in 
middle  areas  with  good  quality  signals  and  in  edge  market  communities 
of  intermediate  size. 

12/    tn  an  inflationary  period  borrowing  costs  would  be  higher  by 
approximately  the  expected  rate  of  inflation, 
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Copyright  fee  schedule  number  2  is  exactly  one^half  the  rate 
of  schedule  J,  As  expected,  it  has  approximately  half  the  effect 
of  schedule  J  in  reducing  the  rate        return  for  all  flystems. 

Schedule  4  is  the  flat  IG.5%  copyright  fee.     its  of  feet  on 
rates  of  return  is  devasting.    of  all  variations  studied  in  the  top 
100  markets,  only  a  single  system  earns  a  104  return--the  50,000 
subscriber  edge  market  Sl-100  system  in  Table  8.    Fee  payments  of 
this  magnitude  would  effectively  halt  cable  growth  in  the  large  cities, 

42 


ERIC 


460 


CONCLUSION 

The  outlook  for  early  development  of  cable  television  service 
in  the  ma^or  cities  is  at  best  mi>od.    As  compared  with  the  rules 
discussed  two  years  ago,  the  final  FCC  rules  more  tightly 
restrict  the  choice  of  broadcast  signals  a  system  can  provide  to  its 
subscribers , 

Analysis  of  the  important  variations  in  potential  market  and 
cable  systems  characteristics  in  those  urban  areas  demonstrates  that 
only  the  largest  systems,  or  multiply-owned  systems  of  slightly 
smaller  scale,  will  be  viable  in  the  central  city  areas  where  off- 
the-air  reception  quality  is  high,  and  then  only  under  favorable 
construction  and  penetration  conditions.    At  the  edges  of  these 
markets  returns  will  be  sufficient  to  attract  investment  in  the  largest- 
scale  systems,  but  systems  of  1 0, 000-15 , 000  wi 1 1  be  profitable  only 
under  especially  favorable  circumstances. 

In  an  investment  environment  in  which  the  majority  of  urban 
households  can  be  profitably  wired  for  cable  television  service 
only  when  atypically  propitious  cost  and  demand  factors  occurito  require 
more  than  quite  limited  copyright  payments  will  significantly  retard 
or  halt  CATV  expansion  in  the  urban  markets.     The  proposed  statutory 
fee  schedule  in  S.644      (up  to  5%  of  subscriber  revenue)  would 
generally  lower  rates  of  return  on  total  capital  a  full 
percentage  point  for  systems  in  the  profitable  range,  and  in 
an  important  proportion  of  cases  its  leveraged  effect  on  equity 
investors  would  be  sufficient  to  create  unprofitable  systems. 
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As  expected,  a  fee  schedule  of  one-half  that  in  S.644 
reduce*  rates  of  return  on  total  capital  about  one-half  a 
percentage  point.    Fees  of  this  magnitude  would  restrict 
cable  construction  primarily  in  market  circumstancei  where 
returns  ace  already  limited  for  other  reasons.     In  contrast, 
a  flat  16.5*  copyright  payment  would  create  a  decidedly 
unprofitable  investment  climate  for  cable  television  through- 
out the  top  100  markets ,  far  outweighing  the  limited  prospects 
opened  up  by  the  1972  FCC  rules. 
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APPENDIX 

Mod 1 f 1 c d  Cost s  .  an d  ft ey e nu e s 


Several  cost  items  in  the  Comanor-Mitchel 1  Report 
have  been  modified  for  this  study,  either  to  take  account 
of  the  FCC  rules  as  finally  adopted  or  as  a  result  of  the 
availability  of  more  recent  information,  A  brief  summary 
of  those  costs  which  were  modified  for  all  systems  inves- 
tigated in  this  report  is  presented  belowi 

1.  Local  Franchise  Tax.     5%  of  gross  revenues  annually. 

2.  FCC  Fee.     $35  initial  fee  plus  $0.30  per  subscriber 
annually. 

3.  Channel  switchers .    One  switcher  included  in  capital 
equipment  costs  for  each  imported  signal. 

4.  Pole  rent.    All  results  reported  here  include  polo 
rent  of  $250  per  aerial  mile  in  top  100  markets, 
$175  in  other  markets. 

5.  Local  origination.    We  assume  the  Comanor-Mitchell 
standard  systems,  with  capital  costs  of  $38,000  and 
annual  operating  expenses  of  $4300,  and  for  smaller 
systems  a  minimum  system*  with  capital  costs  of 
$11,000  and  operating  expenses  of  $2500  per  year  for 
live  origination.    All  systems  are  assumed  to  provide 
a  t ime-and-weather  channel. 

6.  Public  service  channels .    The  final  FCC  rules  require 
CATV  systems  to  provide  3  non-broadcast  channels  for 
non-commercial  public  access,  educational  access,  and 
government  access  respectively*    The  public  access 
channel  is  to  be  provided  without  chargei  while  the 
other  two  channels  will  be  free  for  five  years.  The 
costs  of  meeting  these  provisions  are  taken  to  be  an 
additional  75%  of  the  capital  costs  assumed  for  local 
origination,  plus  $4875  per  year  for  part-time  tech- 
nician salaries. 
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7,  The  previously  proposed  W  "public  dividend"  tax 
for  support  ot  non-commercial  broadcasting  has  been 
eliminated* 

8.  Rate  of  subscriber a  growth  over  time.    Park's  recent 
research  on  cable  penetration  completed  after  the 
publication  of  the  Comanor-Mltchell  Report,  indicates 
a  more  rapid  maturation  of  cable  growth  than  was  pre- 
viously assumed.    While  the  precise  growth  path  has 
not  been  definitively  established,  for  this  study  we 
have  increased  the  rate  of  subscriber  growth  so  that 
the  typical  system  reaches  its  mature  si2c  in  the  fifth 
year.    Thereafter,  some  additional  growth  occurs  as  real 
incomes  of  potential  subscribers  are  assumed  to  rise 

at  a  rate  of  7%  per  year. 

As  compared  with  Comanor-Mitchell,  the  effect  of  these 
modifications  is  to  Increase  the  size  of  typical  systems 
in  two  way 8 j 

a)  study  systems  gain  subscribers  more  rapidly  in 
early  years; 

b)  the  size  of  a  study  system  is  measured  in  its  fifth 
year,  rather  than  its  size  after  twelve  to  fifteen 
years  ♦ 

Figure  Al  provides  a  graphical  comparison  of  the  growth 
curve  used  for  this  study  and  the  earlier  Comanor- 
Mltchell  study. 

As  in  the  Comanor-Mltchell  Report,  financial  (internal) 
rates  of  return  are  calculated  for  a  firm  of  indefinite  life 
by  assuming  that  the  firm  reaches  an  equilibrium  of  revenues 
and  costs  after  one  15-year  lifetime,  or  generation,  of  equip- 
ment.   Thereafter,  the  plant  is  rebuilt  periodically,  while 
subscriber  penetration  is  held  constant  at  the  mature  level. 
The  rate  of  return  is  generally  robust  with  respect  to  exact 
assumptions  about  conditions  in  later  generations*  Another 
solution  to  this  terminal  value  problem  is  to  assign  the  firm 
a  value  at  the  end  of  its  first  generation,  based  on  operating 
characteristics  such  as  revenues,  subscribers,  etc.    For  an 
example  of  this  method  see  L»  L .  Johnson,  "Cable  Communications 
in  the  Dayton  Miami  Valley:    Basic  Report. " 
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The  Pepetratlon  Equation 


Technical  details  of  the  penetration  equation  are 
summarized  below,    For  further  discussion  see  R.  E .  Park/ 
"Prospects  for  Cable  in  the  100  Largest  Television  Markets." 


log  (  )  »  -8,159  +  3,098  log  XN  *  0.290  log  XD 

+0,212  log'Xi  ♦  0.298  log  XE  -  0,540  log  XF 

-1,473  log  P  +  1.398  log  Y  +  0.523  log  C 

whore 

1  +  wt 

Xl  ^  1  I  0.731U  [7r^  ♦  Stl-d1'*)1'1'6 


i  »  N  *  network 

D  »  duplicating  network 
I  ■  independent 
E  «  educational 
F  *  foreign 

W£  58  number  of  cable  signals  of  type  i 

=  number  of  B-contour  off-air  0HF  signals  of  type  i 

V£  «  number  of  B-contour  off-air  VHP  signals  of  typo  i 

Pen=  penetration  =  subscribers/households  passed  by  cable 

P  =    annual  price 

Y  =    median  family  income 

C  «    color  set  penetration 

u  «    UHF  set  penetration 
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In  order  to  use  Park's  estimated  equation  to  predict 
penetration  for  the  typical  systems  investigated  in  this 
report,  representative  values  must  be  assigned  to  the 
variables  of  the  equation.    The  following  values  are  employed 
in  all  of  the  simulations t 


P  »  $62.40,  corresponding  to  the  $5  per  month  plus  $1 
per  month  for  20%  of  subscribers  as  a  charge  for 
second  set. 


C  =  50%.    The  effect  of  varying  color  set  penetration 

is  not  estimated  with  sufficient  precision  to  incor- 
porate variations  in  color  set  ownership  across  dif- 
ferent types  of  markets, 

u  »  80%  if  0  local  network  UHF  signals 

90%  if  1  local  network  UHF  signal 

95%  if  2  local  network  UHF  signals 

99%  if  3  local  network  UHF  signals 

F  =  0.    Foreign  stations  are  not  included  among  the 
signals  carried  by  study  systems. 


In  simulating  cable  systems  for  this  study,  we  consider 
systems  located  in  the  central  area  of  a  television  market, 
where  off-the-air  signal  quality  is  generally  high,  and  out- 
lying areas  of  the  same  market,  where  quality  is  diminished. 
In  the  penetration  equation  the  distance  variable  d  is  a  measure 
of  the  reduction  in  quality.    A  d  value  of  0  corresponds  to  a 
viewer  in  the  center  of  the  market*  while  a  value  of  1  rep- 
resents a  viewer  at  the  B-c^ntour  of  the  off-the-air  signal. 

For  the  systems  in  this  study  we  have  used  the  following 
values  t 


In  middle  markets t 

d  =  0  for  local  stations 

d  *  l  for  viewing-test  stations 

In  edge  markets; 

d  «  0.5  for  local  stations 

d  -  0.75  for  viewing-test  stations 
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Tables  9  and  10,  "Ten  Percent  Most  Favorable  Penetration 
conditions, »  are  calculated  using  133%  of  the  penetraUoJ 

iateW  t by  *ark'S  Wlon  ab°ve'  corres^nL  approxi- 

mately to  the  penetration  value  at  the  upper  i£  confidence 


limit. 
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Staybmkkt  of  Georuk  J.  Harco,  (Jknerai,  CorxsKr,  Pennsylvania  Cablk 

Tklkvisxos  Association 

Mr.  Chairman,  Members  of  the  Subcommittee,  I  am  George  J.  Barco.  For 
the  past  17  years,  I  have  served  as  General  Counsel  of  Pennsylvania  Cable 
Television  Association.  Pennsylvania  Is  the  state  in  which  the  cable  tele- 
vision Industry  started,  and  there  are  some  300  CATV  systems  operating 
In  over  1,100  communities— more  than  in  any  other  state  In  the  nation — 
serving  over  *-\(XO.000  television  viewers.  It  has  been  my  privilege  to  serve  as 
National  Chairman  (then  known  as  President)  of  National  Cable  Television 
Association,  and  I  was  a  member  of  Its  Hoard  of  Directors  for  15  years.  For 
the  past  year,  1  have  served  as  member  of  the  XCTA  Coyprlght  Committee.  Also, 
for  the  past  20  years,  I  have  been,  and  still  am,  a  part  owner  and  the  president 
of  several  cable  television  companies. 

By  way  of  further  Introduction,  I  believe  I  should  state  a  disclaimer,  for  the 
benefit  of  XCTA,  and  for  the  information  of  the  Committee,  that  while  I  have 
been  an  active  participant  in  the  affairs  of  XCTA  over  the  years,  the  views  lam 
about  to  express  on  the  copyright  issue  are  my  own,  and  in  many  respects  do 
not  correspond  with  the  officially  adopted  views  of  XCTA  as  an  organization. 
At  the  same  time,  let  me  state  that  I  believe  my  views  reflect  those  of  many, 
many  cable  operators  ait  over  the  country.  There  Is  no  single  matter  which  has 
concerned  the  CATV  industry  for  the  past  7  to  S  years  more  than  copyright. 
Over  this  period,  I  have  talked  on  a  person-to-person  basis  with  literally  hun- 
dreds of  cable  operators  and  virtually  every  industry  teader  on  the  subject. 

Let  me  state  finally  by  waj  of  introduction  that  I  view  my  task  today  as  awe- 
some and  the  situation  for  the  cable  Industry  as  critical,  if  not  desperate.  In  the 
circumstances,  I  can  only  state  the  situation  as  I  see  it  fully  and  frankly  to  the 
Committee,  without  regard  to  certain  exist ing  predellctlons,  interests  and  ob- 
jectives among  the  forces  interacting  on  the  copyright  issue,  within  and  without 
XCTA,  I  am  very  appreciative  for  this  opportunity  of  doing  so. 

In  October,  19ftS,  the  Board  of  Directors  of  the  Pennsylvania  Association,  fol- 
lowing a  careful  consideration  of  the  copyright  Issue,  adopted  what  Pas  been 
termed  as  the  "Pennsylvania  Position"  on  copyright.  Its  underlying  principle  Is 
simply  that  television  signals  received  "off-the-air"  should  not  be  subject  to  the 
payment  of  copyright  fees  so  long  as  similar  payments  do  not  apply  to  reception 
by  conventional  antennas.  The  Position  recognizes  that  copyright  fees  should 
be  payable  for  copyrighted  programs  received  by  microwaving  or  similar  long 
distance  transportation,  ami  that  such  microwaving  should  be  subject  to  regnla* 
Hon  in  view*  of  its  Impact  on  television  broadcasting,  copyright  property  rights, 
and  the  interrelated  market  patterns  of  both.1 

While  recognizing  the  legitimate  interests  of  many  who  are  interested  in  pro- 
viding direct  television  program  services,  and  a  variety  of  other  communication 
services  in  the  metropolitan  area  by  cable,  the  Pennsylvania  Position  urges  that 
the  television  reception  function  for  "off- 1 he-air"  signals  by  CATV  sliould  not  lie 
colored  by  the  possible  future  developments  of  cable  television,  nor  should  the 
inherent  rights  In  such  reception  be  traded  as  a  part  of  any  compromise  between 
the  conflicting  interests  concerned  in  large  city  cable  television  development. 

The  Pennsylvania  Position  has  iveehed  wide  support  in  the  industry  through- 
out the  nation  for  it  was  grounded  on  the  basic  concept  and  fact  of  CATV  per- 
forming the  community  antenna  reception  function  for  signals  received  "off-the- 
air'*.  Further,  it  seemed  Incomprehensible  that  liability  to  copyright  fees  should 
depend  on  the  accident  of  topography— or  in  the  real  life  situation  of  the  telo- 
wmmh  viewt-i' — vyn^m. r-r  lio  was  living  in  the  high  area  where  a  conventional 
antenna  did  the  job.  or  whether  he  lived  behind  the  hills  or  along  the  river 
where  community  antenna  service  was  required  or  desirable  to  provide  satisfac- 
tory television  reception.  How  could  there  be  any  justification  for  requiring  the 
subscribers  to  make  an  additional  payment  to  the  copyright  owner  who  had 
already  received  payment  in  his  contractual  arrangements  for  the  broadcasting, 
paid  ultimately  hy  the  television  viewers— including  CATV  subscribers — in  the 
advertising  costs  of  purchased  products?  Besides,  until  recently  the  copyright 
owners  made  repeated  public  assurances  that  they  were  not  interested  hi  pay- 
ments related  to  such  television  reception  services,  but  were  Interested  in  only  the 
large  city  markets  where  distant  signals  were  to  be  imported. 


1  T*n<W  the  Pennsylvania  Position,  no  copyright  ffps  should  be  pnynble  on  rrrrptlon 
provided  of  three  stations,  with  the  three  major  networks,  find  nnn  Imleprmlent  Nation, 
whether  tho  Mennl  i<  mrelved  "off  th*  Mr"  or  hy  microwave,  in  tho  interest  of  all  mem- 
bers of  the  public  receiving  minimum  television  service. 
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And  most  important  of  nil,  the  Supreme  Court  of  the  Called  States-  In  the 
Vnitctt  Artists  ease  matte  a  determination,  in  June*  10U8,  recognising  and  estab- 
lishing in  legal  terms  the  concept  always  understood  by  cable  men  in  practical 
terms  by  the  very  nature  of  their  nitrations, 

^  Yet,  in  the  intervening  years  from  ISMS,  the  membership  of  National  Cable 
Television  Association  was  sharply  divided  on  tfie  copyright  issue*  One  segment 
considered  nujt  payment  of  copyright  fees  for  signals  received  "onMlie-air"  an 
infringement  of  very  basic  rights,  for  the  reasons  Just  mentioned.  The  other  seg- 
ment viewed  i>ayuieut  of  copyright  "across  the  board"  as  the  only  realistic  means 
for  securing  Importation  of  distant  signals  thought  to  be  necessary  for  the  eco- 
nomic viability  of  cable  television  for  the  large  cities  if  and  when  sucli  system 
construction  occurs. 

To  fatly  understand  the  circumstances  of  this  division,  it  must  be  understood 
that  the  membership  of  XCTA  Is  not  a  homogeneous  group;  and  that  while  nil 
members  of  NCTA  are  in  the  euhle  industry,  a  substantial  number  of  them — and 
particularly  some  large  multiple  system  owners— also  have  other  Interests  which 
are  at  variance  with  CATV  Interests  as  such,  as.  for  example,  television  broad- 
casting aial  copyright  interests.  ft  is  not  surprising  that  the  persuasions  of  the 
copyright  payment  segment  within  NCTA  have  been  weighted  and  influenced  by 
these  interests  ami  still  are  today. 

As  is  well  known,  the  event  of  decision  came  in  November.  1971,  in  the  context 
of  (he  OUiee  of  Telecommunications  1'oticy  Compromise,  width  was  approved  by 
the  NCTA  Hoard  of  Directors  because  it  appeared  to  represent  the  only  available 
basis  upon  which  there  was  any  ]>ossibiUty  for  removing  the  Federal  Coin  nun  il- 
ea l Ions  Commission  freeze  on  cable  television  development,  particularly  in  the 
large  markets. 

Whatever  differences  there  may  have  been  within  NCTA  over  philosophy  as 
related  to  the  regulatory  scheme  and  the  payment  for  copyright,  I  cau  state  I 
believe  that  every  possible  effort  was;  made  by  the  NCTA  Copy  right  Committee, 
and  others  of  the  CATV*  Industry  concerned  with  the  implementation  of  this  deci- 
sion, to  accommodate  to  the  situation.  1  can  state  from  my  own  personal  knowl- 
edge that  the  attitude,  demands  and  conduct  of  those  representing  the  movie 
copyright  owners  during  the  sessions  which  1  attended  were  such  that  all  efforts 
to  deal  with  them  were  vigorous  exercises  in  futility. 

The  representatives  of  these  copyright  owners  were  completely  unlnforaied  as 
to  the  nature  of  CATV  operations,  their  nnnudal  aspects  and  the  specific  cur- 
rent problems  facing  the  industry;  and  they  wore  evidently  determined  to 
maintain  their  Ignorance  on  these  matters.  Furthermore*  they  displayed  a 
callous  disregard  of  the  consequences  of  their  exorbitant  and  totally  unrealistic 
demands.  Thus,  when  they  wcto  Informed  that  our  industry  simply  could  not 
pay  the  demanded  \i>c/c  fees  for  movies  alone,  added  to  fees  proposed  for  music 
and  other  copyright  of  over  \2r/c*  the  response  was  a  blatant  "puss  it  on  to  the 
subscribers  and  tell  them  it  is  a  cost  of  doing  business." 

When  we  attempted  to  cite  the  absolute  and  practical  limitations  to  service 
charge  increases,  by  way  of  clearances  through  the  municipalities  on  whose 
franchises  the  operation  must  depend,  and  by  way  of  the  business*  fact  that 
subscribers  either  could  not— or  would  not — make  such  payments,  the  blunt 
rejoinder  was  "just  pass  it  on  to  the  subscribers  anyway." 

I  must  observe  that  the  FCC,  in  insisting  on  copy  right  payment  as  one  of  the 
conditions  to  the  easing  nf  restrictions  on  CATV  growth,  placed  a  perhaps 
unforeseen,  but  nonetheless,  tremendous  pressure  on  the  CATV  representatives 
In  the  bargaining  process.  The  copyright  owners  were  under  no  concomitant 
burden,  and.  in  fact,  they  maximized  their  advantage  by  insisting,  in  effect,  that 
this  condition  amounted  to  a  requirement  that  CATV  settle  on  the  terms  of  the 
copyright  owners.  In  the  end,  H  was  painfully  clear  to  even  the  most  optimistic 
ami  the  most  tolerant  of  those  representing  NCTA  that  fair,  realistic  and  re- 
sponsible dealing  with  the  copyright  owners  had  been  and  is  an  utter  impos- 
sibility. 

Gentlemen.  I  put  aside  completely  my  firm  conviction  that  copyright  payment 
for  the  reception  of  television  signals  received  "off-the-air"  is  wrong  in  principle 
and  discriminatory  in  effect.  I  address  myself  now  to  the  consequences  of  the 
imposition  of  copyright  payments  which  this  industry  simply  cannot  afford  to 
pay  on  its  growth,  development,  and,  yes,  its  survival.  Let  me  eapsnHze  the  dif- 
ficulties of  cable  television  operations  today. 

Of  course,  like  all  other  business,  ve  are  plagued  with  increased  costs  In- 
cident to  the  inflationary  period  in  which  we  are  living.  Substantial  basle  costs 


48S 


like  polo  attachment  t'ecs  currently  are  being  Increased  from  40<ft  to  70% 
across  the  nation,  FCC  technical  standards  will  require  great  expenditures  in 
system  rebuililin^  la  the  next  several  years  with  correspondingly  increased 
operating  costs.  Compulsory  cablecasting  is  still  a  requirement  for  systems  over 
3.500  ami  operating  ousts  for  even  a  modest  equation  run  into  tens  of  thou- 
sands of  Hollars  annually. 

As  ag  litist  this  splrullng  of  eosts,  there  is  a  definite  ami  absolute  limit  in  the 
possibilities  for  service  charge  increases,  either  because  approval  cannot  he 
secured  from  the  municipality  or  other  franchising  authority,  or  because  the 
market  conditions  will  not  support  the  Increases,  or  for  both  reasons.  At  the 
same  time,  there  are  converging  interests  by  state  and  local  governmental  units 
seeking  eontrolt  restraints  ami  services— sometimes  duplicative,  sometimes  incon- 
sistent—all exacting  upon  the, total  resources  of  the  cable  industry. 

Added  to  these  problems  of  v  existing  systems,  new  systems  have  the  added 
burdens  of  the  staggering  cost*  and  special  diiHculties  of  system  construction 
and  operation  in  the  large  and  metropolitan  city  areas  and  the  feasibility  and 
acceptance  of  CATV  service  in  si\eh  areas  are  yet  to  be  established.  The  expe- 
riences to  date  in  the  New  York  City  and  Akron,  Ohio,  systems  are  instructive  on 
the  vleissituiles  and  hazards  of  such  ventures. 

The  Committee  is  being  furnished  with  specific  data  on  the  overall  financial 
rapacity  of  the  industry.  It  Is  my  sincere  and  firm  opinion  that  even  without  copv- 
right  payment,  the  indusfry  is  entering  into  a  tight  squeeze  situation  in  which 
It  will  have  real  difuculties  to  "hold  its  own,"  let  alone  to  develop  and  grow. 
Against  these  present  day  industry  conditions,  it  is  left  for  this  Commission  to 
deal  with  copyright  in  terms  of  the  consequences,  something  the  copyright  owners 
refuse  to  do. 

/  respectfully  submit  that  a  proper  concern  for  the  interests  of  the  subscriber 
a*  a  consumer  demand  that  no  copyright  payment  should  be  imposed  ivhieh  can- 
not be  absorbed  by  the  industry,  without  passing  the  copyright  charges  to  the 
< 'A a rgc s  to  the  su ttscri be r. 

Aside  from  the  fact  that  for  reasons  indicated  it  may  not  he  possible  for  these 
charges  to  be  passed  on,  it  is  unthinkable  that  the  copyright  owners  should,  in 
effect,  come  into  the  very  homes  of  the  subscribers  to  secure  additional  payment 
just  because  reception  is  being  provided  through  a  wired  system.  Furthermore, 
11k-  disturbing  fact  is  that  in  all  of  the  deliberations  within  NCTA.  in  all  of  the 
negotiations  with  the  copyright  owners,  in  all  of  the  hearings  and  discussions 
with  the  FCC  the  subscriber  has  never  been  inde|>eudently  represented;  and  he 
has  never  had  an  opportunity  to  be  heard.  I  am  confident  that  this  Committee 
will  act  with  due  regard  to  the  subscriber's  interest,  in  keeping  with  the  enlight- 
ened present-day  concerns  for  the  consumer  who  in  the  end  supports  the  entire 
enterprise. 

Further,  I  respectfully  submit  that  a  proper  concern  for  the  future  growth 
and  development  of  cable  television  and  the  services  it  can  provide  to  the  public, 
demands  that  any  copyright  payment  should  be  such  that  payment  does  not 
re-strain,  impede  or  burden  the  industry's  growth  and  development. 

Nothing  could  more  surely  restrain  cable's  growth  than  the  pros|>ect  to  Inves- 
tors that  the  iwssibillties  for  recovery  of  capital  and  a  reasonable  profit  iueideat 
to  the  risks  would  always  be  subject  to  the  vagaries  and  inordinate  demand  of 
the  copyright  owners,  who  are.  of  course,  not  subject  to  any  direct  governmental 
regulation. 

And  this  industry  must  have  the  resources  to  do  the  research,  the  exporlmentn- 
tiou  and  development  which  are  necessary  to  transform  the  great  expectations 
for  It  into  realization.  I  am  pleased  to  report  that  up  to  this  time  there  has  been 
positive  progress  toward  that  realization. 

Let  me  cite  two  examples.  In  Pennsylvania  alone,  following  substantial  expendi- 
tures in.  time,  money  ami  effort  for  development  and  experimentation— w  hJch  time 
today  does  not  permit  me  to  detail— there  are  now  some  fift  systems  conduct ing 
regular  cablecasting  operations  with  a  system  for  interchange  of  tapes  by 
blcyeling.  In  this  project,  state  government  reports  and  political  campaigning  for 
Cnited  States  senatorial,  gubernatorial  and  other  statewide  offices  have  been 
provided  for  over  one-half  million  homes.  Arrangements  have  just  been  completed 
for  the  production  of  a  regular  report  program  for  the  Tinted  States  senators 
and  representatives  at  Washington  on  the  three-fourHis  inch  format  which  will  be 
available  for  timely  distribution  throughout  the  sysiems. 

The  other  example  is  a  further  development  from  this  bicycling  effort  and  is 
in  the  serious  planning  stage.  The  project  will  take  advantage  of  onr  beautiful 
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Pennsylvania  hills  whore  It  nil  stinted  by  using  them  as  a  resource  for  sites  to 
provide  a  statewide  microwave  network  which  would  link  ah  of  the  cable  tele- 
vision systems  (and  school  district  edaeational  centers  where  there  are  no  CATV 
systems;  for  three  channels  of  educational  programming  for  all  of  the  people 
in  Pennsylvania  under  the  direction  of  the  Department  of  Public  Education.  The 
prosi>ect  Is  an  exciting  and  attainable  one,  hut  we  know  that  I  he  cable  pa  rticl  pants 
as  a  group  will  have  to  provide  a  substantial  portion  of  the  capital  costs  for  t lie 
execution  of  the  project. 

With  particular  relation  to  the  CATV  copyright  legislation  presently  under 
consideration,  1  am  most  appreciative  of  the  efforts  and  concerns  of  which  it  is  a 
product  At  the  same  time,  I  believe  in  view  of  the  changing  circumstances  since 
tiie  legislation  was  first  proposed,  it  would  not  he  inappropriate  for  me  to  express 
to  the  Committee  certain  basic  matters  which  I  believe  should  receive  further 
specitic  consideration. 

<U  The  compulsory  license  should  extend  to  reception  service  of  all  signals 
received  "off-the-air". 

In  addition  to  the  basic  facts  and  principles  which  support  this  treatment, 
noted  earlier  it  should  be  observed  that  the  copyright  owner*  utilize  the  great 
public  resource  of  the  radio  nnd  television  spectrum  without  charge.  If  the  copy- 
right owners  choose  to  make  use  of  the  tremendous  capability  of  this  resource 
Tor  mass  dissemination  of  their  products,  with  corresi»omliug  increased  coverage 
ami  return,  it  Is  wholly  unreasonable  and  unjustifiable  for  them  to  insist  on  all 
the  benellts  of  broadcasting  and  yet  maintain  the  same  control  as  if  thov  had  pro- 
vided their  own  contained  arena  or  exhibition  hall. 

C2)  The  copyright  fee  for  reception  service  of  signals  received  'off  the  air" 
should  be  maximum'of  V/c  to       aml  should  bo  fixed  statutorily. 

Kor  reasons  Indicated,  there  Is  really  no  justification  for  any  copyright  pavment 
for  signals  received  "off-the  alr."  and  this  payment  should  be  kept  at  a  minimum 
in  view  of  the  financial  circumstances  of  the  industry  and  the  plain  fact  that  to 
the  extent  of  any  such  payment,  there  must  be  a  corresponding  reduction  in  the 
disability  of  the  industry  for  research,  development  and  growth.  At  all  events, 
this  rate  of  payment  should  be  fixed  by  statute,  so  that  at  least  with  regard  to 
this  basic  television  reception  service,  the  industry  may  have  financial  stability 
for  the  long  growth  requirements  ahead. 

i3j  The  copyright  fce.  fur  reception  service  provided  of  distant  signals  trans- 
ported by  microwave  should  be  established  Initially  at  one-tenth  of  \%  \k*t 
channel,  this  fee  being  subject  to  adjustment  after  an  Initial  three  year  period 
by  a  negotiation  procedure  between  the  parties,  or  in  the  event  of  disagreement, 
by  arbitration. 

14)  In  our  view,  arbitration  is  a  wholly  inappropriate  and  unsatisfactory  pro- 
cedure for  establishing  copyright  fees  for  basic  television  reception  service  of 
signals  received  "off-the-alr.*' 

Kor  such  a  determination,  arbitration  is  nu  inexact  and  uncertain  process  with 
no  established  guidelines  or  criterion  upon  which  a  sound  decision  can  be  made. 
The  continued  survival  and  well-being  of  the  industry  should  not  be  left  to  the 
chance  and  power  plays  which  are  the  only  certain  operating  factors  in  the 
process  under  the  circumstances.  The  public  interest  in  the  premises,  and  particu- 
larly In  the  growth  of  cable  television,  demands  a  degree  of  direct  accountability 
hi  the  legislative  process  which  establishes  the  copyright  in  the  first  p*ace,  par- 
ticularly since  copyright  owners  have  no  commitment  to  the  industry  or  its  future. 

<>n  the  other  hand,  providing  reception  of  distant  signals  transported  bv  micro- 
wave or  otherwise,  being  a  matter  of  choice  and  n  ealndafed  risk  for  tho  CATV 
companies  that  choose  to  do  so,  is  properly  subject  to  a  bargaining  process  or 
for  the  ultimate  arbitration  arrangement.  The  market  considerations  for  both 
the  copyright  owners  and  the  CATV  industry  in  these  "extra  services*'  should 
make  the  industry  negotiations  a  more  balanced  and  effective  process. 

(5)  There  should  be  no  exemption  of  copyright  foes  for  any  system  on  the  basis 
of  size. 

I  know  of  no  justification  either  in  terms  of  costs  or  otherwise  for  different 
treatment  between  systems  based  on  size  or  among  subscribers  based  on  the  size 
of  the  system  from  which  they  are  served.  Any  exemption,  instead  of  being  based 
on  size,  should  be  based  upon  an  exemption  for  all  systems  in  terms  of  gross  re- 
ceipts, as.  for  example,  an  exemption  for  the  first  $200,000.00  of  gross  receipts 
from  an  integrated  system  operation,  or  some  other  appropriate  operational  unit. 
Further,  gross  receipts  should  he  very  specifically  and  clearlv  defined  to  include 
only  receipts  for  reception  service  provided  of  broadcasted  signals  and  should  tiot 
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Include  receipt*  attributed  1 1 »  local  origination,  direct  program  services,  auxiliary 
service*,  and  tlie  tiki*. 

(6)  There  should  he  no  exemption  of  copyright  fees  for  any  system  bused  on 
the  ownership  tuid  operating  entity  helng  a  governmental  body  or  non-profit 
organization p  or  \>ecauNe  the  system  is  a  part  of  i  hut  el.  motel,  apartment  or  like 
operation, 

(7)  An  exemption  or  credit  should  he  pro  vide/1  by  way  of  an  incentive  to 
the  development  of  cablecasting  and  local  program  originations. 

One  possibility  l.s  an  exemption  from  gross  receipts  in  the  maximum  amount 
of  J? 50,000,00  foT  direct  personnel  and  material  costs  Incurred  in  such  program 
productions.  Another  is  a  credit  against  the  copyright  fees  based  on  n  percentage 
of  direct  personnel  and  material  costs  incurred  in  such  program  productions. 

Senator  McCleUan*  and  Members  of  this  Committee:  Everyone  believes  that 
the  cable  Industry  lias  a  great  twtehtial  for  many  new  services  for  the  people  of 
our  nation.  No  one  is  more  certain  of  this  than  those  of  us  who  have  nurtured 
the  industry  to  Its  present  status. 

To  fulfill  the  many  promises  of  cable,  we  of  the  cable  industry  are  w  lilt  tig  to 
make  a  fair  and  reasonable  accommodation  on  copyright  for  even  off-the-air 
reception  I  in  my  opinion,  the  copyright  owners  have  been,  and  apparently  still 
are,  unable  to  be  properly  concerned  with  the  financial  problems  of  onr  industry; 
we.  therefore,  earnestly  request  that  your  committee  carefully  study  all  of  the 
relevant  circumstances,  in  order  that  your  final  determination  will  make  it  pos- 
sible for  our  industry  to  have  the  financial  stability  to  property  develop  our 
capabilities  for  service  for  the  people  of  our  country. 

[Afternoon  session,  2:(V>  o  clock,  Wednesday,  August  1,  197:}.] 

Senator  McCijcU-ax.  The  committee  will  come  to  order. 

Counsel,  vow  may  fall  the  first  witness  for  the  afternoon  session. 

Mr.  Bkexxax.  Mr.  Chairman,  the  first  issue  for  the  afternoon 
session  is  the  proposed  religious  broadcasting  exemption,  which  ap- 
peal's in  section  ll*2(c)  op  the  bill.  To  facilitate  the  reading  of  the 
record,  I  request  that  the  text  of  112(c)  be  printed  at  this  point  in 
the  record, 

Senator  McO.km.ax.  Very  well. 

That  may  ho  done. 

[The  material  referred  to  follows:] 

s.  mi 

*  *  * 

§  112.  Limitations  on  exclusive  rights:  Ephemeral  recordings 

*  *  * 

(e)  Notwithstanding  the  provisions  of  section  10G<  it  is  not  an  in- 
fringement of  copyright  for  a  governmental  body  or  other  nonprofit 
organization  to  make  for  distribution  no  more  than  one  copy  or  phono- 
record  for  each  transmitting  organization  specified  in  clause  (2)  of 
this  subsection  of  a  particular  transmission  program  embodying  a 
pet  forma i ice  of  a  nondramatic  musical  work  of  a  religions  nature,  or 
of  a  sound  recording,  if — 

(1)  there  is  no  direct  or  indirect  charge  for  making  or  dis- 
tributing any  such  copies  or  phonorecords;  and 

(2)  none  of  such  copies  or  phonorecords  is  used  for  any  per- 
formance other  than  a  single  transmission  to  the  public  by  a  trans- 
mitting organization  entitled  to  transmit  to  the  public  a  perform- 
ance of  the  work  under  a  license  or  transfer  of  the  copyright; 
ami 

(3)  except  for  one  copy  or  phonorecord  that  may  be  preserved 
exclusively  for  archival  purposes,  the  copies  or  phonorecords  are 
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nil  destroyed  within  one  year  from  t lit1  date  the  transmission  pro- 
gram was  first  transmitted  to  the  public. 


Mr.  Hkkxxwn.  To  testify  in  opposition  to  tins  provision,  we  have 
I  lie  counsel  of  SKSAC.  Mr.  Albert  F.  Ciaiieimino. 

STATEMENT  OF  ALBERT  F.  CIANCIMINO,  COUNSEL,  SESAC,  INC. 

Mr.  CtAxeiMtxo.  Thank  yon.  Mr.  Hrennan. 

Mr.  Chairman,  in  the  relatively  short  time  allotted.  I  shall  try  to 
summarize  the  reasons  supporting  our  position  that  section  1 1*2 (c)  of 
S.  VMM  should  he  totally  deleted. 

With  regard  to  the  legislative  history  of  ll»J(c),  'I  tirst  appears 
on  the  scene  as  late  as  February  S.  1U71.  with  the  introduction  of  S.  044 
by  the  chairman  of  this  subcommittee.  It  was  not  included  in  any 
prior  legislation  nor  was  it  the  subject  of  any  study  by  the  Copyright 
Olticc  nor  any  other  governmental  or  nongovernmental  body,  nor  to 
my  knowledge  was  such  a  provision  ever  contemplated  by  any  legis- 
lative or  administrative  body  until  shortly  before  February  8.  1071. 

Just  about  every  significant  section  of  S,  VMM  has  been  the  subject 
of  Jntense  study  and  analysis:  not  so  with  Hl'U1).  Lo  and  behold,  in 
1071  without  any  prior  notice  or  knowledge  on  the  part  of  those  repre- 
senting the  interests  of  copyright  proprietors  of  music,  it  sprang  into 
existence  and  became  part  of  he  copyright  revision  bill. 

Prior  to  today,  there  has  never  been  any  testimony  at  any  prior 
hearings  concerning  the  merits  or  pitfalls  of  this  subsection,  i  there- 
fore urge  this  subcommittee  to  weigh  carefully  the  following  reasons 
why  112(c)  should  not  be  enacted  into  law. 

Section  112(c)  would  exempt  from  infringement  the  making  by  a 
nonprofit  organization  of  no  more  than  one  copy  or  phonorceo'ttl  of 
broadcast  programs  containing  nondramatic  musical  works  of  a  reli- 
gious nature  for  use  in  a  single  broadcast  by  a  licensed  broadcaster.  In 
short,  it  places  a  limitation  upon  the  copyright  proprietor's  right  to 
mechanicaUv  reproduce  the  work,  which  to  my  knowledge,  docs  not 
appear  in  prior  case  law  or  statute.  There  is  nopreccdent  for  limiting 
the  creator's  rights  in  the  area  of  mechanical  reproduction  of  his  work 
just  because  of  the  type  of  work  he  creates. 

The  current  copyright  law  in  section  1(e)  clearly  grants  to  the  ropy- 
right  proprietor  the  exclusive  right  to  make  "auV  form  of  record  in 
which  the  thought  of  an  author  may  be  recorded  and  from  which  it 
may  be  read  or  reproduced/' 

Several  things  are  immediately  clear  from  this  language.  First,  there 
was  no  intention  on  the  part  of  Congress  at  the  time  section  1(e)  was 
enacted  to  in  any  way  limit  the  copyright  proprietor's  right  in  the 
form  of  recording  because  of  the  tvpe  of  work  which  the  copyright 
proprietor  creates,  for  example,  a  r  eligious  work. 

Second,  there  was  no  intention  on  the  part  of  Congress  to  limit  the 
author's  right  to  certain  kinds  of  recording,  since  the  statute  states 
"anv  form  of  recording*'  and  these  are  not  words  of  limitation  but 
rather  words  of  all  inclusive  ness.  It  would  clearly  refer  to  not  only 
phouoreeord.  but  also  any  type1  of  magnetic  tape  or  other  reproduction 
of  the  musical  composition. 
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To  the  extent  therefore  that  the  National  Religious  Broadcasters 
Association  has  circulated  a  nonlegal  position  which  states  in  part 
that  "The  Copyright  Law  of  1000  on  which  SKSAC's  claims  are 
based,  docs  not  refer  at  all  to  magnetic  tapes  since  these  did  not  tome 
into  existence  until  much  later,"  we  submit  that  such  a  nonlocal  posi- 
tion is  both  misleading  and  inaccurate. 

Proponents  of  112(c)  have  also  asserted  that  thev  arc  paying  twice 
for  the  same  copyrighted  music.  Wo  heard  about  "the  two' tickets  to 
the  one  performance  this  morning.  They  claim  this  since  the  copy- 
right proprietor  receives  performance  fees  as  well  as  mechanical  re- 
production fees. 

It  is  clearly  stated  in  copyright  law  that  the  right  to  mechanically 
reproduce  is  a  distinctly  separate  right  from  the  other  rights  granted 
copyright  owners.  The  issuance  of  a  performance  right  license  docs  not 
therefore,  in  and  of  itself,  grant  to  the  licensee  the  right  to  mechan- 
ically reproduce.  Conversely,  a  license  to  mechanically  reproduce  does 
not  cany  with  it  the  right  to  perform  the  work. 

Now,  Mr.  Chairman,  I  have  submitted  citations  in  mv  prepared 
statement  to  support  those  statements. 

Senator  McCleMjAX.  Very  well. 

Mr.  Ciaxcimixo.  Further,  the  mechanical  reproduction  license  is 
issued  to  and  the  fee  paid  by  the  program  producer.  The  performance 
of  the  program  comes  within  the  scope  of  the  broadcaster's  perform- 
ance license  agreement  and  is  paid  for  by  the  broadcasters— so  that 
you  have  two  completely  independent  rights  being  paid  for  by  two 
completely  independent' people:  one  for  the  right  for  mechanical  re- 
production and  the  other  for  the  right  to  jx^rform. 

It  is  therefore  somewhat  misleading  for  the  proponents  of  112(c) 
to  allege  that  they  arc  paying  twice  for  the  same  music. 

With  regard  to  tho  structure  of  112(c)  itself,  we  submit  that  it  is 
unclear,  ambiguous,  and  will,  if  enacted,  be  the  cause  of  extended 
litigation.  Section  112(c)  exempts  a  work  of  a  religious  nature.  The 
term  "work  of  a  religions  nature"  is  of  extraordinary  breadth.  There 
is  no  definition  in  the  statute  of  such  a  term  and  indeed  it  may  very 
well  be  impossible  to  come  up  with  a  meaningful  definition. 
(  Must  a  song  refer  to  God  or  a  supernatural  being  to  be  of  a  re- 
ligious nature?  Can  a  composition  extolling  the  virtues  of  nature  be 
considered  a  religious  composition?  A  theme  which  simply  fosters  the 
concept  of  clean  living  and  moral  value,  can  this  be  a  work  of  a 
religious  nature? 

It  would  seem  that  whether  a  musical  work  is  of  a  religious  nature 
in  many  instances  will  be,  not  in  the  eyes  of  the  beholder,  but  most 
certainly,  in  the  ears  of  >  hp  listener. 

Further,  subsection  (t 1  refers  to  a  "musical  work  of  a  religious 
nature  or  of  a  sound  recording/'  It  would  therefore  appear  to  apply 
to  any  sound  recording  which  meets  the  subsequent  conditions  ox  the 
section  regardless  of  whether  or  not  the  musical  work  is  of  a  religious 
nature.  Again,  the  lark  of  prior  study  and  analysis  is  evident. 

I  am  rather  certain  that  this  subcommittee  does  not  intend  to  apply 
112(c)  to  all  musical  compositions  regardless  of  nature.  This  I  have 
gathered  from  the  announcement  of  the  copyright  office  and  intro- 
ductory remarks  of  the  chairman  when  S,  644  was  introduced  in  1971, 
and  which  referred  to  works  of  a  religiou9  nature. 
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•  thcro  !s  n<?  ^^"ition  of  the  term  transmitting  organiza- 

tion. 1  hem  are  definitions  of  "transmission  program"  ami  "transmit" 

/  i?^  /°t  a./Hf"a"snVnin^  <>W«»zatioii-»  Query:  docs  it  include  a 
satel iitof  Is  it  limited  only  to  radio  and  television  stations?  These 
are  all  questions  that  are  left  open. 

Thcso  am  the  criticisms  of  the  structure  of  112(c),  which  I  hope 
will  become  immaterial  when  this  subcommittee  has  full  v  evaluated  the 
issues  involved  and  lias  deleted  the  section  in  its  entirety.  There  is 
absolutely  no  justification  for  this  section  112(c)  exemption  from 
copyright  infringement  which  in  effect  treats  the  creator  of  religious 
works  as  a  second-class  citizen* 

Ono  who  creates  a  religious  copyright  and  desires  to  live  from  the 
profits  gained  therefrom  has  the  same  expenses  as  one  who  creates  a 
nonrehgious  copyright.  He  must  pay  the  same  amount  for  a  loaf  of 
bread  or  a  bottle  of  milk. 

Why  then  the  distinction  in  allowing  the  author  of  a  nonreli<nous 
work  a  broader  earning  ba?o  than  the  creator  of  a  religious  copyright? 
W  hy  allow  a  program  producer  to  distribute  4,000  copies  o'f  taped 
programs  to  broadcasters  throughout  the  country,  that  is  one  to  each 
broadcaster,  without  payment  being  made  to  those  creators  whose 
religious  music  is  being  used  i 

With  Public  Law  02-140,  this  Congress  in  1971  has  expanded  the 
area  of  copyright  protection,  as  it  relates  to  the  right  to  reproduce 
sound  recordings,  when  it  passed  what  is  commonly  referred  to  as  the 
unttpiracy  legislation.  The  protection  accrues  to' the  benefit  of  the 
company  that  owns  the  physical  sound  recording  itself  and  guards 
against  its  unauthorized  duplication.  It  covers  all  sound  recordings, 
not  just  sound  recordings  of  works  of  a  nonreligious  nature, 

It  does  seem  somewhat  incongruous  and  unjust  to  extend  such  a 
right  to  a  person  other  than  the  author  in  sound  recordings  of  a  reli- 
gious nature  while  at  the  same  time  enacting  112(c)  which  would  limit 
the  author's  right  to  mechanically  reproduce  the  work  if  it  be  of  a 
religious  nature* 

Wo  agree  with  the  nntipiracy  legislation,  In  fact,  as  chairman  of 
committee  301  of  the  American  Bar  Association,  I  had  the  pleasure 
of  sponsoring  a  resolution  which  was  ultimately  passed  by  the  Amer- 
ican Bar  Association  in  favor  of  such  an  extension  of  copyright. 

I  can  only  hope  that  this  subcommittee  will  recognize  the  contradic- 
tion and  inconsistency  of  112(c)  which  would  limit,  dilute,  and  erode 
tho  copyright  proprietor's  rights.  Again,  why  should  the  author  of  a 
religious  work  be  treated  as  a  second-class  citizen? 

As  a  member  of  committee  304  of  the  ABA,  I  would  like  to  advise 
the  subcommittee  that  committee  301  has  passed  the  following  resolu- 
tion which  it  will  submit  to  the  American  Bar  Association  at  its  an- 
nual meeting  in  Washington  next  week: 

Resolved,  That  the  section  of  Patent,  Trademark  and  Copyright  Law  opposes  in 
principle  any  statutory  limitation  which  would  exempt  from  infringement  the 
making  by  a  non-profit  organization  of  recordings  of  broadcast  programs  con- 
taining non-dramatic  musical  works  of  a  religious  nature  for  use  in  a  single 
broadcast  by  a  licensed  broadcaster. 

Senator  McClellax.  Your  time  has  expired,  but  you  may  continue 
for  a  couple  of  minutes. 
Mr.  Cuscmixo.  Thank  you,  Mr.  Chairman. 
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Specifically,  the  section  of  patent,  trademark,  and  copyright  law 
opposes  in  its  entirety  section  112(c)  of  S.  1301.  *  ' 

1  am  pleased  to  report  that  on  July  17,  1973,  in  Chicago,  the  above 
resolution  was  approved  by  the  council  of  the  patent,  trademark,  and 
copyright  law  section  subject  to  ratification  by  the  section  at  the 
animal  meeting.  Once  approved  by  council  it  is  fair  to  say  that  it  is 
virtually  assured  of  passage  as  an  AHA  resolution  next  week. 

Mr.  Chairman,  I  would  like  to  submit  as  part  of  my  written  state- 
ment letters  from  2:*  outstanding  publishers  of  gospel  and  sacred  music 
asking  this  subcommittee  to  delete  section  112(c).  I  would  also  like 
to  take  a  tew  moments  at  this  time  to  read  the  following  brief  letters, 
some  in  part  endorsing o»r  position. 

Senator  McCuxlan.  Would  you  not  like  to  have  those  letters  printed 
in  the  record,  or  excerpts? 

Mr.  Cuncimixo.  Yes,  Mr.  Chairman.  I  would,  however,  like  to  read 
brief  excerpts  from  them  at  this  time. 

"From  tbo  Harry  Fox  Agency,  we  agree  with  the  positions  of  SESAC  that 
inclusion  of  Section  112(c)  of  S,  1301  would  be  detrimental  and  contrary  to  the 
legitimate  interests  of  publishers  and  others,"  Albert  Burman. 

From  the.  National  Music  Publishers  Association,  and  again,  these 
are  publishers  that  go  far  beyond  the  scope  of  religious  music,  Mr, 
Chairman. 

"The  National  Music  Publishers  Association  agrees  with  the  position  taken  by 
bhCAC  concerning  Section  112(c)  of  S.  1301."  Leonard  Feist, 

From  the  Music  Publishers  Association : 

At  a  board  meeting  of  this  association  on  April,  the  following  resolution  was 
passed  unanimously, 

"Resolved  that  MP  A  supports  the  SKSAC  in  its  efforts  to  eliminate  the  proposed 
exemption  for  the  making  of  copies  of  tapes  of  religious  broadcasters." 

From  the  Church  Music  Publishers  Association : 

This  letter  is  to  certify  that  the  Church  Music  Publishers  Association  proudlv 
endorses  the  position  of  Mr.  Albert  F.  Ciaucimino  on  the  total  deletion  of  Section 
112(c)  of  the  bill,  S.  1361. 

From  BMI : 

Although  the  supporters  of  proposed  Section  112(c)  are  undoubtedly  welt  in- 
tentloned,  it  is  relatively  apparent  that  they  have  not  studied  the  existing  copy- 
right  law,  its  history  or  the  proposed  revision  in  Us  entirety.  Clearly,  there  is  no 
Justidcation  for  the  inu>osition  of  those  limitations  contained  In  Section  112(c)  — 
Edward  Cramer. 

From  ASCAP: 

I  have  been  authorized  by  the  American  Society  of  Comjwsers,  Authors,  and 
Publishers  on  l>ehalf  of  its  members,  who  advise  you  that  they  join  the  writers 
and  publishers  of  religions  works  that  you  represeut  in  opposing  enactment  of 
Section  112(c)  of  S.  1361.— Herman  Finkelstein. 

From  the  American  Guild  of  Authors  and  Composers : 

Together  with  the  members  of  the  music  industry,  we  have  sought  to  have 
enacted  a  revision  of  the  existing  copyright  act,  which  would  expand  the  benefits 
of  copyright  act,  which  would  expand  the  benefits  of  copyright  protection  to  our 
3,000  members.  It  is  for  this  reason  that  we  wish  to  record  our  opposition  to 
Section  112(c)  of  S.  1301,  and  to  associate  ourselves  with  the  remarks  of  Mr. 
Albert  F,  OaneliJiJno — by  Mr.  Krvln  Drake. 

Senator  McCm-ixan.  Can  you  place  the  rest  of  it  in  the  record? 
Mi .  Ciaxcimixo.  There's  one  more,  Mr.  Chairman. 
Senator  McClellax.  All  right* 
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Mr.  Ciaxcimixo.  From  the  International  Gospel  Publishers 
Association: 

As  attorney  for  (he  Iiiterimtioiml  Gospel  Publishers  Association,  I  wlsli  to 
Ko  on  ivconl  on  behalf  nf  the  association  as  being  emphatically  opposed  to  any 
copyright  provision  grunting  religious  Immiteasters  any  exemptions  for  the 
pay  if  ik  of  performance  or  mechanic  ai  rights  pursuant  to  (he  Copyright  \ct  of 
the  Tniteil  .States. 

SfH?clrlcal1y,  we  ure  opposed  to  the  proposed  copyright  amendments  contained 
In  Senate  bill  044,  and  lV2(e)  —  Mr.  David  hudwig. 

In  conclusion,  Mr.  Chairman,  1  ask  this  subcommittee  to  consider 
ami  weigh  the  practical  necessities  for  such  an  exemption  against  the 
far-reaching  and  negative  cllects  which  it  will  have,  not  only  on 
trade  industry  practice  as  it  currently  exists,  but  on  the  unwarranted 
dilution  of  the  rights  originally  granted  to  the  copyright  proprietor 
by  Congress  in  11)09. 

Only  by  allowing  the  copyright  proprietor  of  religious  works 
equal  rights  and  an  equal  opportunity  to  earn  a  living,  will  we  con- 
tinue to  enjoy  the  kind  of  music  which  has  contributed  to  and  hope- 
fully will  continue  to  contribute  to  the  moral  liber  of  our  great 
country. 

Thank  you,  Mr.  Chairman. 

Senator  McCi.ku,ax.  I  just  want  to  ask  you  one  question.  J  want  to 
see  if  I  can  focus  very  sharply  upon  the  issue  here  by  this  illustration. 

Reverend  Hilly  (jraham,  an  internationally  known  minister,  holds 
many  meetings  where  his  sermon,  in  fact,  the  whole  service  is  re- 
corded. In  such  a  service,  no  doubt  they  do  sing  hymns,  that  arc  copy- 
righted, play  music  that  is  copvrightctl ;  is  that  correct  \ 

Mr.  Ciaxcimixo.  Yes,  they  do. 

Senator  McCleixax.  Now,  what  you  are  objecting  to  is  or  what 
you  arc  insisting  upon  is  that  if  a  recording  is  made  at  the  time  of  the 
original  program  and  that  recording  is  sent  to  another  station  later 
to  be  replayed  and  rebroadeast,<then  if  I  understand  von,  you  say  that 
the  composer,  or  proprietor  of  a  song  that  may  have  been  sung  in  that 
service  is  entitled  to  a  copyright  fee. 

Mr.  Ciaxcimixo.  That  is  correct,  Mr.  Chairman.  In  fact  what  hap- 
pens is  Mr.  Graham  will  syndicate  programs  in  which  he  is  using 
copyrighted  music  to  many  stntions. 

Senator  Mt  Ciktxan.  Now,  does  lie  pay  a  copyright  fee  on  it  orig- 
inally when  they  arc  singing  it  {  He  is  holding  a  service  here  and  thev 
sing  "Hock  of  Agesv  or  something,  which  is  copyrighted,  at  that  time  is 
a  copyright  fee  earned,  or  is  it  payable t 

Mr.  Ciaxcimixo.  Here,  Mr.  Chairman,  we  arc  speaking  of  a  per- 
formance fee  for  the  initial  performance  of  the  work. 

Senator  Mc(Yku.ax.  That's  right.  Initially,  in  the  service,  they 
sing  a  song  that  has  been  sold  and  is  copvrighted  ? 

Now,  no  copyright  fee  attachments  are  legally  levied  against  that  if 
he  sings  from  a  book  that  is  copyrighted  I 

Mr.  Ciaxcimixo.  In  the  performance  there,  Mr.  Chairman,  there  is  a 
for-profit  limitation;  in  other  words,  a  public  performance  has  to  be 
for  profit,  ns  specified  in  the  copyright  law. 

Senator  McClkixax.  They  take  up  a  collection  sometime. 

Mr.  Ciaxcimixo.  That  is  very  true,  and  they  charge  admission  many 
times.  It  depends  on  the  preacher  involved. 'Whether  or  not  it  is  for 
profit,  of  course,  is  many  times  questionable.  And  it  is  our  position  as  a 
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performing  rights  organization  t hut  if  they  arc  paying  for  their  musi- 
cal accompaniment  and  for  the  stadium  and  for  whatever  other  mate- 
rial they  need  to  put  on  that  performance;  then  it  is  a  performance 
for  profit. 

Senator  Mi ■(Yku.an.  Now,  let  me  see  if  I  can  get  this  so  1  can  under- 
stand this,  at  least.  Hilly  Graham  conies  to  Washington,  I).C,  goes  out 
here  in  the  stadium  and  puts  on  a  series  of  meetings,  at  which  they 
sing  religious  hymns,  hymns  that  are  copyrighted.  It  is  performed 
and  it  is  all  recorded. 

Xow,  does  he  have  to  pay  any  copyright  fee?  Does  any  fee  attach? 

Mr.  Ci.xxrtMixo,  "\Ve  would  contend  that  a  fee  would  attach  in  thai 
situation. 

Senator  MKYkixav.  If  it  does  attach:  then  you  also  contend  that 
if  a  recording  of  that  is  subsequently  sent  to  a  broadcasting  station  and 
it  uses  it,  that  a  further  fee  would  attach. 

Mr.  Oaxcimixo.  That  would  be  a  mechanical  reproduction  fee. 

Senator  McCu:u,ax\  That  would  be  a  mechanical  reproduction  fee? 

Mr.  Ciaxumino.  That's  right. 

Senator  Mt XYkuan.  Xow.  if  a  cable  system  picks  it  up  somewhere, 
would  it  be  entitled  to  another  copyright  fee  for  that? 

Mr.  Ci a xn  mi  no.  Let  me  use  the  example  

Senator  Mt Cm:ixax\  I  am  asking.  Vou  arc  contending  this. 

Now,  I  want  to  know  what  this  all  means.  Do  you  contend  then  that 
the  cable  system  would  also  have  to  pay  another  copyright  fee  ? 
^  Mr,  Oaxcimixo.  That  would  be  true,  and  if  a  broadcaster  picked 
if  up  and  broadcast  it,  they  would  also  pay  a  performance  fee;  anyone 
who  performs  the  work  for  profit,  whether  it  be  the  original  singer 
or  whether  it  be  the  broadcaster  or  the  cable  operator. 

Senator  Mi  Ckku.an.  Hut,  first,  as  I  understand  you.  Hilly  Graham, 
or  whoever  gave  the  performance  when  they  sang  this  song  that  is 
copyrighted:  first,  he  would  owe  a  copyright  fee  to  the  author  of  that 
music. 

Is  that  right  ? 

Mr.  Ct.wciMixo,  Yes.  Mr.  Chairman,  in  order  to  he  clear  on  the 
matter,  whether  or  not  be  himself  would  pay  the  fee,  that  would  not 
necessarily  be  so.  Many  times  the  stadium  within  which- 

Senator  M<  (  .  Ykm.ax.  Would  it  be  so,  or  would  it  not  ? 

Mr.  C'lAXctMi No.  It  would  not  be  so. 

Senator  M<  Ckku.av.  Why? 

Mr.  Ciax<  imino.  The  stadium  itt  which  he  is  performing  would 
carry  with  it  a  blanket  performance  license  to  perform  any  works 
that  he  woiihl  present  within  its  confines. 

Senator  McO.ku.ax.  Suppose  they'iv  holding  it  out  in  the  cow 
pasture  i 

Mr.  CiAXcfMiso.  Then  he  would  pay  a  fee. 

Senator  McClkm.ax.  Then  he  would  owe  a  fee.  If  they  held  it  in  a 
church,  t  hen  he.  would  owe  a  fee. 

Mr.  CiAxn.Mtxo.  I  f  it  were  for  profit,  yes. 

Senator  MrCrKM.AN.  Fnlcss  the  church  secured  a  blanket  license 
depending  on  the  songs  that  were  sung,  would  he  owe  a  fee? 

Mr.  CtANcnnxo.  It  would  be  a  question  of  whether  or  not  it  would 
lx>  for  profit,  if  it  were  done  in  a  church. 

Senator  MrCYniAX.  So  that  could  be  three  copyright  fees;  first, 
the  original  service:  second,  the  broadcaster  of  it  again,  or  the  re- 
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broadcast  of  it  again  hy  some  other  station;  and  third,  by  the  cable 
system  that  picked  it  up  and  distributed  it  to  a  community* 

Mr.  Ciaxcimixo.  That  is  correct,  and  it  is  not  at  all  unusual,  nor 
is  it  terribly  surprising  This  happens  quite  often  in  todays  music 
world. 

Take  for  example,  your  football  panics,  which  have  half  time 
entertainment.  The  band  performing  that  music  secures  a  license-  or 
the  stadium  in  which  it  is  played  has  a  license.  If  it  is  picked  up  by 
a  network  and  broadcast  overthe  facilities  of  tlie  airways,  then  that 
network  or  the  station  receiving  it  has  to  have  a  license. 

Senator  McCleu-vn.  1  am  not  arguing.  I  am  just  trying  for  the 
moment  to  get  the  facts. 

Mr.  CiAxrtMixo.  Yes. 

Senator  McCi.ku.ax.  Are  you  now  undertaking  to  collect  such  fees? 
Mr.  Ciaxi  imino.  Yes,  we  are. 

Senator  McCr.fxi.AX.  Have  yon  met  with  any  success? 

Mr.  Ciaxcimixo.  I  am  directing  my  remarks,  Mv.  Chairman,  spe- 
cifically to  the  112(c)  issue,  which  is  the  right  to  mechanically  repro- 
duce. And  we  have  licensed  many  of  the  program  producers  of  x*e- 
ligious  programs. 

Senator  Mt  Ci.ku.ax.  I  am  just  trying  to  find  out  if  the  exemption 
provided  for  or  proposed  rather  in  this  bill  if  it  pretty  much  ratifies  a 
practice  that  has  been  followed  or  if  we  are  changing  what  has  been 
the  practice  heretofore  hy  this  proposed  legislation. 

Mr.  Ciaxcimino.  T  would  submit.  Mr,  Chairman,  that  it  would  bo 
a  radical  change.  It  would  be  an  erosion  of  a  right  that  has  existed 
since  1000. 

And  secondly,  it  would  alVect  an  actual  trade  practice  where  w  do 
license  the  program  producers  of  religious  programs  that  syndicate 
these  programs,  and  in  many  instances  to  '200  and  SOfl  stations.  So  that 
there  would  be  an  actual  impact  on  the  trade  industry  practice  today, 
and  it  would  deny  to  the  creator  of  religions  copyrights  a  source  of 
income,  which  does  exist  today. 

Senator  McCixuax.  Well,  T  think  I  have  seen  instances — I  am 
sir;1  T  have— where  I  saw  Hilly  Graham  live,  his  service  live,  and 
thereafter,  I  have  seen  rebroadcasts  at  other  times.  I  have  seen  ivbroad- 
easts  of  services  in  which,  as  we  say,  religions  hymns  wre  sung.  And 
I  am  sure  they  were  copyrighted. 

Now,  have  you  been  able  to  collect  anything  on  those  rebroadcasts 
so  far? 

Mr.  Ciaxcimixo.  From  the  station,  Mr.  Chairman? 
Senator  McCu:i.lax\  Yrcs. 

Mr.  Ciaxcimixo.  Yes.  The  station  is  covered,  again,  by  a  blanket 
performance  license.  And  there  is  case  law  that  has  held  that  a  pro- 
gram, a  sustaining  program  whether  it  be  of  a  religious  nature  or  of 
a  civic  nature,  does  contribute  overall  to  the  commercial  quality  of 
the  station;  and  therefore,  any  sustaining  program  of  that  type,  a 
religious  program,  would  be  considered  

Senatoi  McCi.ku.ax.  Welt,  you  are  losing  money  now,  And  where 
•would  be  the  change  if  you  arc  now  collecting  from  them? 
^  Mr.  Ciaxcimixo.  I  think,  Mr.  Chairman,  there  niav  be  some  confu- 
sion between  the  performing  rights  and  the  mechanical  reproduction 
rights,  or  the  right  to  record.  The  performing  right  area  would  remain 
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unaffected.  The  broadcasters  would  still  be  responsible  for  the  per- 
formance of  these  programs.  The  arenas  would  still  be  responsible  for 
the  performance  of  this  kind  of  music. 

The  changes  would  be  in  the  right  to  mechanically  reproduce  the 
work  bv  ijropttmi  producers,  somebody  *who  puts  together  a  program 
of  a  religious  nature  ov  of  a  nonreligious  nature,  but  uses  religious 
music  in  that  program.  As  of  now,  they  must  pay  a  mechanical  re- 
production fee.  112(c)  would  say  no,  there  would  be  an  exemption, 
and  that  producer  can  make  4,000  copies  of  that  program  even  if  it 
be  not  of  a  religious  nature,  but  containing  religious  music  and  can 
distributcM,000  copies  free  without  tlie:  author,  composer,  or  publisher 
of  that  music  receiving  any  royalties  ^whatsoever. 

And  this  is  what  we  feel  is  unjust.  / 

Senator  McClkllan.  That  is  what  I  am  trying  to  do.  Just  get  the 
facts  in  the  record.  I  wasn't  trying  to  argue' with  you. 

Mr.  Cia^cimino.  Xo.  I'm  just  trying  to  clarify  the  rights,  Mr. 
Chairnirih?  In  one  area,  it  would  remain  unaffected,  in  the  performing 
rights  area.  But  it  would  art'ect  the-  mechanical  reproduction  rights 
area.  v 

Senator  McOlem-an\  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Ciancimino  follows :] 

Prepared  Statement  of  Albert  K.  Ciancimino,  Counsel  for  Sesac,  Inc. 

Mr.  Chairman,  members  of  the  Committee,  In  the  relatively  short  time  allotted, 
I  shall  try  to  summarize  the  reasons  supporting  our  position  that  Section  112(c) 
of  S  1301  should  be  totally  deleted. 


With  regard  to  the  legislative  history  of  S  112(c),  It  first  appears  on  the  sceue 
as  late  as  February  8,  1071  with  the  introduction  of  S  014  by  the  Chairman  of 
this  Sub-Committee.  It  was  not  Included  in  any  prior  legislation  nor  was  it  the 
subject  of  any  study  by  the  Copyright  Office  nor  any  other  governmental  or  non- 
governmental body,  nor  to  my  knowledge  was  such  a  provision  ever  contemplated 
by  any  legislative  or  administrative  body  imtll  shortly  before  February  8,  1071. 

The  announcement  from  the  Copyright  Office  relating  to  the  introduction  of  S 
014  in  the  02ml  Congress  in  1071  describes  the  differences  between  S  044  In  the 
02nd  Congress,  and  S  543  in  the  01st  Congress  as  "technical  amendments  and  a 
few  minor  additions  of  substantive  detail/'  One  of  the  "few  minor  additions  of 
substantive  detail"  was  the  insertion  in  Section  112  of  the  new  Sub-Section  (c)» 
which  has  now  been  carried  over  to  the  current  S  1301. 

Just  about  every  significant  section  of  S  1361  has  been  the  subject  of  intense 
study  and  analysis.  Xot  so  with  112(c).  Lo  and  behold,  In  1071  without  any  prior 
notice  or  knowledge  on  the  part  of  those  representing  the  interests  of  copyright- 
proprietors  of  music,  II  sprang  into  existence  and  became  part  of  the  copyright 
revision  bill.  Trior  to  today,  there  has  never  been  any  testimony  at  any*  prior 
hearings  concerning  the  merits  or  pit-falls  of  this  Sub-Section.  Itherefore  urge 
this  Sub-Committee  to  weigh  carefully  tbe  following  reasons  why  112(c)  should 
not  be  enacted  into  law. 


Section  112(c)  would  exempt  from  infringement  the  making  by  a  non-profit 
organization  of  no  more  than  one  copy  or  phono -record  of  broadcast  programs 
containing  non-drama  tic  musical  works  of  a  religions*  nature  for  use  In  a  single 
broadcast  by  a  licensed  broadcaster.  In  short,  it  places  a  limitation  upon  tbe  copy- 
right proprietor's  right  to  mechanically  reproduce  the  work,  which  to  my  knowl- 
edge, does  not  appear  in  prior  case  law  or  statute.  Tbe  re  Is  no  precedent  for 
limiting  the  creator's  rights  in  the  area  of  mechanical  reproduction  of  his  work 
just  because  of  the  type  of  work  tie  creates, 
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The  current  copyright  taw  in  Section  1(c)  dourly  grants  to  the  copyright  pro- 
prietor the  exclusive  right  to  make  »  .  .  any  form  of  record  In  which  the  thought 
of  an  author  may  be  recorded  and  from  which  It  may  he  read  or  reproduced." 
lo  the  extent  that  Section  1(e)  may  limit  tills  broad  and  exclusive  grant,  it  does 
so  la  terms  of  securing  the  ".  ,  .  copyright  controlling  the  parts  of  instruments 
serving  to  reproduce  mechanically  the  musical  work  .  .  ."/and,  tluailv  Section 
1(e)  refers  to  extending  to  the  copyright  proprietor  copyright  ".  .  .  control  to 
such  mechanical  reproductions  .  .  ."  Several  thing*  a.?  lunnedlatelv  clear  from 
this  language,  t  |  rally,  there  wan  no  intention  on  the  part  of  Congress  ut  the  time 
beet  Urn  1(e)  was  enacted  to  in  any  way  limit  the  copyright  proprietor's  right  in 
the  form  of  recording  because  of  the  type  of  work  which  the  copyright  proprietor 
creates,  e.g.,  n  religious  work. 

Secondly,,  there  was  no  Intention  on  the  part  of  Congress  to  limit  the  author's 
rights  to  certain  kinds  of  recording,  since  the  statute  states  "anv  form  of  record- 
ing and  these  are  not  words  of  limitation  hut  rather  words* of  all  incluslve- 
ness.  If  would  clearly  refer  to  not  only  phono-record,  hut  also  anv  tvpe  of  magnetic 
jape  or  other  reproduction  of  the  musical  composition.  To  the  extent  therefore 
that  the  National  Hellglous  Broadcasters  has  circulated  a  non-legal  position 
which  states  in  part  that  -The  Copyright  Taw  of  1909  on  which  SESAC's  claims 
are  based,  does  not  refer  at  all  to  magnetic  tapes  since  these  did  not  come  into 
existence  until  much  later,"  wo  submit  rhat  such  a  non-legal  position  is  both 
misleading  and  inaccurate. 

RIGHT  TO  MKCIIAXICAI.LV  REPRODUCE  AS  WSTiNGriSIIED  FROM  OTHER  RIGHTS 

Proponents  of  112(c)  have  also  asserted  that  they  are  paving  twice  for  the 
same  copyrighted  music,  since  the  copyright  proprietor  receives  performance 
fees  as  well  as  mechanical  reproduction  tees.  It  is  elearlv  stated  in  Copyright 
I#aw  that  the  right  to  mechanically  reproduce  U  a  distinctly  separate  right  from 
the  other  rights  granted  copyright  owners  (M,  Witmark  &  Sons  v.  Jensen  80 
F.  Supp.  M3  l>(\  Minn.  UNm.  The  issuance  of  a  performance  rights  license  does 
not  therefore,  in  and  of  Itself,  grant  to  Hie  licensee  the  right  to  mechanically 
reproduce  (Foreign  &  Domestic  Music  Corp,  v.  I.hht  KM  H.  2nd  027,  2nd  Cir. 
10o2>.  Conversely,  a  license  to  mechanically  reproduce  does  not  carrv  with  it 
the  right  to  i>crform  the  work  (Famous  Music  Corp.  v.  Melz  2S  K.  Supp  TOT 
Wi>  I«n»  1039). 

Further,  the  mechanical  reproduction  license  is  issued  to  and  the  fee  paid  by 
the  program  producer.  The  performance  of  the  program  comes  within  the  scope 
of  the  broadcaster's  |>erformanoo  license  agreement  and  is  paid  for  by  the 
broadcaster.  It  is  therefore  somewhat  misleading  for  the  proponents  of  H2(c) 
to  allege  (hat  they  are  paying  twice  for  the  same  music. 


POTENTIAL  LITIGATION 

With  regard  to  the  structure  of  112(c)  itself,  we  submit  that  it  is  unclear, 
ambiguous,  and  will,  if  enacted.  W  the  cause  of  extended  litigation.  Section  112(c) 
exempts  a  work  of  a  religious  nature.  The  term  "work  of  a  religious  nature"  is 
of  extraordinary  breadth.  There  is  no  definition  in  the  statute  of  such  a  term 
and  indeed  it  may  very  well  he  impossible  to  come  up  with  a  definition.  Must  a 
song  refer  to  (Jod  or  a  supernatural  being  to  he  of  a  religious  nature?  Can  a 
comiK)sition  extolling  the  virtues  of  nature  he  considered  a  religious  composition? 
A  theme  which  simply  fosters  the  concept  of  clean  living  and  moral  value  can 
this  he  a  work  of  a  religions  nature?  It  would  seem  that  whether  a  musical  work- 
is  of  a  religion*  nature  in  many  instances  will  he,  not  in  the  eves  of  the  heholder, 
but  most  certainly.  In  the  ears  of  the  listener. 

Further,  suh-seeti-m  (c)  refers  fo  a  "musical  work  of  a  religious  nature  or  of  a 
sound  recording  .  .  ;\  It  would  therefore  apj>car  to  apply  to  any  sound  recording 
which  meets  the  subsequent  conditions  of  the  section  regardless  of  whether  or 
not  the  musical  work  is  of  a  religious  nature.  Again,  the  lack  (if  prior  study  and 
analysis  is  evident.  I  am  rather  certain  that  this  Sub-Committee  does  not  intend 
to  apply  112(e)  io  all  musical  compositions  regardless  of  nature.  This  I  have 
gathered  from  the  announcement  of  the  copyright  office  and  introductory  remarks 
of  the  Chairman  when  8.<W4  was  introduced  in  IDTt.  which  referred  to  works  of 
a  religious  Mature. 

Finally,  there  is  no  definition  of  the  term  "transmitting  organization"  There 
are  definitions  of  "transmission  program"  and  "transmit''  but  not  for  a  "trans- 
nutting  organization". 
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The  above  arc  criticism*  of  the  structure  <>f  U\!\el  which  I  hope  will  become 
Irujuutcrljil  when  this  Sub-Committee  has  fully  evaluated  the  Issuer  involved, 
and  hns  deleted  \V2{v)  in  Its  entirety.  There  Is  absolutely  no  jmstUleation  for 
tills  112(c)  exemption  from  copyright  infringement  which  in  effect  treats  the 
creator  ot  religion-;  works  ns  a  second-class  citizen,  One  who. creates  a  religious 
copyright  ami  desires  to  live  from  the  prottts  gained  therefrom  has  the  same 
expenses  as  one  who  creates  a  non-religious  i-i){>> rj^hr.  lie  Mint  pav  the  same 
n  mount  for  a  loaf  of  bread  or  a  Mile  of  milk.  Why  then  the  distinction  In  allow- 
ing the  author  of  a  non-religious  work  a  broader  earning  base  then  the  creator 
of  a  religions  copyright?  Wiiy  allow  a  program  producer  to  distribute  1,000 
copies  of  taped  programs  to  broadcasters  throughout  the  country  without  pay- 
ment being  made  to  those  creators  whose  religious  music  is  being  Used? 

With  Public  Iavw  No.  h3~U0,  this  Congress  In  10U  has  expanded  the  area 
of  copyright  protection  as  it  relates  to  the  right  to  reproduce  sound  recordings 
when  it  passed  what  is  commonly  referred  to  as  the  Antl-l'iraoy  legislation.  The 
protection  accrues  to  the  benefit  of  the  company  that  owns  the  physical  sound 
recording  Itself  and  guards  against  Its  unauthorized  duplication,  it  covers  nil 
Round  recordings  and  not  just  sound  recordings  of  works  of  a  non-religious 
nature.  It  does  seem  somewhat  Incongruous  nnd  Unjust  to  extend  such  a  right 
to  a  person  other  than  the  author  in  sound  recordings  of  a  religious  nature  while 
at  the  saino  time  enacting  112(c)  which  would  limit  the  author's  right  to 
mechanically  reproduce  the  work  if  it  be  of  a  religious  nature.  We  agree  with 
the  anti-piracy  legislation.  In  fact,  as  Chairman  of  Committee  301  of  the  Ameri- 
can Bar  Association,  I  had  the  pleasure  of  sponsoring  a  resolution  which  was 
ultimately  passed  by  the  A  HA  In  favor  of  such  an  extension  of  copyright.  1  can 
only  hope  that  this  Sub-Committee  will  recognize  Hie  contradiction  and  incon- 
sistency of  112(c)  which  would  limit,  dilute  and  erode  the  copy  rigid  proprietor's 
rights.  Again,  why,  should  the  author  of  a  religious  work  be  treated  as  a  second- 
class  citizen? 


As  a  member  of  Committee  304  of  the  ABA,  I  would  like  to  advise  the  Sub- 
committee that  Committee  au4  has  passed  the  following  resolution  which  it  wilt 
submit  to  the  AHA  ar  Its  annual  meeting  In  Washington  next  week: 

"/eesolic,  That  the  section  of  Patent,  Trademark  and  Copyright  Law  opposes 
in  principle  any  statutory  limitation  which  would  exempt  from  infringement 
the  making  by  a  non-profit  organization  of  recordings  of  broadcast  programs 
containing  nou  dramatic  musical  works  of  a  religious  nature  for  use  In  a  single 
broadcast  by  a  licensed  broadcaster. 

••Styeclfloally,  the  Section  of  Patent,  Trademark  and  Copv  right  Law  opposes 
in  its  entirety  Section  112(c)  of  S  1301.  .McCtelian.  03rd  Congress,  First  Session." 

As  pa rt  of  the  discussion  on  this  resolution,  the  Committee  felt  that  in  order 
to  continue  to  foster  and  nourish  writers  of  gospel,  religions  and  sacred  works, 
Cnu^ress  .should  not  create  a  barrier  to  such  creators'  earnings  tn  the  area  of 
mechanical  rcprouucUnn  tights,  1  am  pleased  to  report  that  on  Tuesday.  July  17, 
1073  hi  Chicago,  the  above  resolution  was  approved  by  the  Counsel  of  the 
Patent.  Trademark  and  Copyright  Law  Section  subject  to  ratification  by  the 
Section  at  the  annual  meeting.  Once  approved  by  Counsel  it  is  fair  to  say  that  it 
is  virtually  assured  of  passage  as  an  AHA  resolution  next  week. 

Mr.  Chairman.  1  would  like  to  suhndt  as  part  of  my  written  statement  letters 
from  23  outstanding  publishers  of  gospel  and  sacred  music  asking  this  Sub- 
Committee  to  delete  Section  H2(c>.  t  would  also  like  to  take  a  few  moments 
at  this  time  to  read  the  following  brief  letters  endorsing  our  position. 

In  conclusion,  I  ask  this  Sub-Committee  to  consider  and  weigh  the  practical 
necessities  for  such  an  exemption  against  (he  far- ranging  and  negative  effects 
which  It  will  have,  not  only  on  trade  industry  practice  as  It  currently  exists, 
hwt  on  the  unwarranted  dilution  of  the  rights  originally  granted  to  the  copyright 
proprietor  by  Congress  In  IJWXi,  Only  by  allowing  the  copyright  proprietor  of 
religious  works  equal  rights  and  an  equal  opportunity  to  earn  a  living,  will  we 
continue  to  enjoy  the  kind  of  music  which  has  contributed  to  and  hopefully  will 
continue  to  contribute  to  the  moral  fiber  of  our  great  country. 

Thank  you. 


Sesac,  Inc. 


501 


Nh\v  York,  N\Y.,  August  /J.  tlJ73. 

Thomas  C.  Hrknnan, 
Chief  Counsel, 
Old  Semite  Office  Uuilding, 
Washington,  )).('. 

Okar  Tom:  You  may  recall  that  Senator  MerieUnn  asked  me  to  submit  tlio 
letters  (if  support  whkli  I  road  from  as  part  of  my  presentation  i>u  August  1st. 
Muy  i  enclosed  copies  of  said  lot  tors  for  inclusion  in  the  Record,  If  you  nml 
additional  copies,  please  lot  me  know. 
SI  nee rely, 

Al.EH-iKT  F,  CIANCIMINO,  CotMACl, 

Harry  Fox  Auk  my,  I  no., 
AV if  York,  A.Y.,  Jul}/  1073. 

Mawmx  K  Ciamtmino,  Esq., 

/nr.,  AYir  r«/-fr,  AW. 
Dkah  Mr.  Ciancimino:  Wo  ayree  with  the  position  taken  by  Sosae  that  inclu- 
sion of  Section  ll'-Mcl  in  S.  KW1  would  he  detrimental  and  contrary  to  the  legiti- 
mate Interests  of  publishers  and  authors. 

Sincerely, 

Aldert  Herman. 

National  Mrsic  Pibmshkhs'  Association,  Inc.. 

.Yen?  York.  X.Y..  July  1973. 

Albert  F.  Ciancimino,  Ksi|., 
Setae,  Inc.,  Xeic  York,  X.  Y. 

Dkar  Mr.  Ciancimino.  Tin-  National  Music  Publishers'  Association  agrees  uith 
the  position  taken  hy  Sesac  concerning  Section  H'J(e>  of  S.  YM>). 

Wc  have  read  your  statement  to  lie  presented  hefore  the  Senate  Subcommit- 
tee on  Patents.  Trademarks  :uid  ropy  rights  <m  A  mm**  1  11178  Podonhtedly 
because  of  the  necessary  brevity  <>f  the  statement,  other  significant  and  relevant 
materia!  has  nor  been  included.  Therefore,  wo  shall  ask  permission  of  the  Sub- 
committee to  submit  a  statement  dealing  with  certain  additional  Important 
points  and  problems  involved. 
Sincerely, 

T.konaru  Feist. 

A/t  sic  PrBMsnr.Rs  Association  ov  thk  United  States, 

AVie  York,  X.Y.,  April  17, 1973, 

Mr.  Albkrt  Ciancimino, 
Se&rte,  tnc>t 
AVic  York,  A\  Y. 

Pkar  At:  At  a  Hoard  Meeting  of  this  association  on  April  11,  the  following  reso- 
lution was  passed  unanimously : 

"ttesolrat,  That  MP  A  supports  SRSAC  In  its  ofTorfs  to  eliminate  the  proposed 
exemption  for  the  making  of  copies  of  tapes  of  rollffious  broadcasts." 

Would  yon  kindly  keep  me  up-to-date  as  to  your  efforts  and  also  send  me  copies 
of  any  statements  «*r  documeutatioti  relating  to  your  efforts  which  may  be 
available. 

For  your  information  enclosed  is  a  statement  I  submitted  respecting  Section 
K)S(d). 
Kindest  regards. 
Sincerely. 

PHIMP  H.  Wattkndkro. 

C*|!1'KC1I    MrsTC  PlTtMSHKRS  ASSOCIATION. 

July  2h  1073. 

Mr.  At  tlKRT  F.  Ciancimino, 
Seme. 

Xew  York.  X.  Y. 

Okar  Mr.  Ctancimtno:  inis  )etter  is  to  certify  that  the  fhnreh  Music  Pub- 
lishers Association  heartily  endorses  the  position  of  Mr.  Albert  F.  Ciancimino 
on  the  total  deletion  of  Section  1  12C  of  the  Bill  S1301. 
Cordially  yours, 

Stkvkn  R.  Lorexz.  President. 
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EtKOAinwsr  Mvsic  Inc., 
.Vfjc  York,  .V.V.,  JulyM.jUnJ. 

Aeuert  K.  Ciancimino,  Ks<p, 
S viae  Inc., 
Xvw  York,  X.Y. 

Dear  An:  Although  the  supporters  of  proposed  section  1 1  ii u- >  are  undoubtedly 
wetl-intentioned.  it  is  readily  apparent  that  they  have  not  studied  the  existing 
Copyright  Law.  its  history,  or  the  proposed  revision  ia  its  entirely.  Clearly,  there 
is  uo  justification  for  the  imposition  of  those  limitations  contained  in  Section 

Sincerely. 

KhWAHl)  M.  Ckam  eis. 

A m ►-rip i \  XonvTv  nv  CnVensKRs.  Authors  X-  I'rnusltERs, 

AVic         \.V4p  July  25,  1973. 

Al.BEKT  V.  CIANCIMINO,  KSq., 

Setae,  Inc., 
\cic  York,  X.Y. 

Dear  Mr.  Ciancimino:  I  have  been  authorized  by  tho  American  Society  of 
Composers,  Authors  and  Publishers  on  behalf  of  its  members  to  advise  you  "that 
they  join  the  writers  and  publishers  of  religions  works  whom  you  represent  In 
opposing  enactment  of  $  ll'j(v)  of  S.  KM1. 

That  provision,  if  enacted,  would  create  a  new  exemption  previously  iiiiknown 
to  the  copyright  law,  It  would  exempt  the  unauthorized  manufacture  and  dis- 
tribution of  recordings  of  performances  of  works  of  a  religious  nature  for  use  by 
organisations  having  a  license  to  perform  the  work.  Organizations  such  as 
ASCAI*  make  their  e;:iire  repertory  available  at  very  little  cost  to  organizations 
that  have  very  little  commercial  income,  if  these  performance  licenses  must 
carry  with  them  an  Involuntary  recording  license  with  respect  to  works  of  a 
religious  nature.  It  would  be  necessary  to  increase  the  performance  license  fees 
to  make  up  for  an  invasion  of  the  recording  right.  Thus,  one  who  is  not  inter- 
ested in  obtaining  recording  rights  would  have  to  pay  for  a  privilege  desired  by 
someone  else.  Tins  is  contrary  to  the  entire  spirit  of  the  copyright  law  which 
expressly  provides  for  a  separation  of  rights.  H  would  he  contrary  to  the  public 
interest  because  the  public  would  suffer  by  discouraging  writers  and  publishers 
of  religious  works  from  making  those  works  generally  available  at  modest  rates. 
There  no  reason  for  exempt  fo^-  recording  inn  im  fact  rir«H\s  merely  because  they 
do  not  seek  a  profit.  They  pay  for  electricity,  telephones  and  other  services; 
they  certainly  should  pay  the  composers  of  religious  works. 

In  sum,  it  is  submitted  that  enactment  of  g  112(c)  would  be  contrary  to  the 
public  interest  as  set  forth  in  the  Constitution,  which  empowers  Congress  to  pro- 
mote  tli  at  interest  by  securing  to  authors  the  ex  elusive  right  to  their  writings 
<C.S.  Cons.,  Art.  I,  §8).  To  the  extent  that  compulsory  recording  licenses  are 
believed  appropriate,  there  is  ample  safeguard  in  Section  115  of  S.  VMM.  That 
provides  for  a  nominal  payment  with  respect  to  works  of  which  phonorccorrts 
have  been  distributed  to  the  public  under  the  authority  of  the  copyright  owner. 
Xu  further  invasion  *  if  the  authors'  exclusive  rights  should  be  permitted. 
Sincerely, 

Herman  Finkeestein, 

General  Counsel. 

Hark s da u:,  Wiiai.eey,  Leaver.  Gilmer  r  &  Frank, 
X<t*hvnif\  Ten)}.,  -July 
Ho  Senate  hearings  of  August  1.  107.'i — National  religious  broadcasters  ropy- 
right  exemption. 

Mr.  At  Ciancimino, 
8e$ac.  Inc.,  Sew  York,  X.Y. 

Dear  Ae:  As  attorney  for  the  International  Gospel  Music  Publishers  Associa- 
tion, I  wish  to  go  on  record  on  behalf  of  the  Association  as  being  emphatically 
opposed  to  any  copyright  revision  granting  religious  broadcasters  any  exemp- 
tion from  the  paying  of  performance  nr  mechanical  rights  pursuant  to  the  Copy* 
right  Art  of  the  Untied  States.  Specifically,  we  are  opposed  to  the  proposed  copy* 
right  amendments  contained  in  Senate  Hill  014.  38  11 2 -It  and  U2C 

Phase  find  enclosed  a  resolution  adopted  by  the  International  G^sjk'1  Music 
Publishers  Association  in  January  of  UKf.S.  Also  please  Hud  enclosed  a  listing  of 
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tlu'  membership  and  sympathizers  of  the  Association,  representing  substantially 
every  aspect  of  gospel  ami  sacred  music  industry  throughout  the  United  States. 

The  approach  of  the  National  Beliglous  Broadcasters  is  an  unwarranted  ut« 
tnck  u|K)n  the  copyright  citadel  of  the  Cnited  States,  wholly  unJustiJiablc,  with- 
out merit,  and  an  erosion  of  the  proj>orty  rights  of  copyright  holders. 
Very  truly  yours, 

H.  DAVIU  Ll/pWlCK. 

Kksomtion*  of  International  Gosfki,  Mrsic  Pi'blishkxs'  Association 

OCPOSINO  PK01>0SW>  §  U2K  AND  §  1120,  A  M  KNDMKNTS  TO  C.'OPVKUiHT  A  CI* 

Whereas  an  amendment  to  the  Copyright  Act  has  been  proposed  lu  Senate 
Hill  St)H.  001*211  and  Hi2C,  which  seeks  to  grant  to  the  "Government"  and 
nonprofit  organizations  an  exemption  from  payment  of  fees  for  mechanical 
reproduction  of  "sacred"  musical  works ;  and 

Whereas  Internationa)  Gospel  Music  Publishers*  Association  consists  of 
publishers  of  musical  works  of  gospel  and  sacred  nature  devoted  to  the  dissemi- 
nation of  religious  messages;  ami  such  publishers  have  a  duty  to  protect  the 
copyrights  on  sueh  musical  works  for  the  benefit  of  the  composers  against 
Infringement  of  copyrights  and  to  collect  from  all  users  of  such  works  the 
fees  required  by  the  Federal  Copyright  Act  for  mechanical  reproduction  of  such 
copyrighted  works  and  to  pay  the  composers  their  prorata  shares  of  such  fees; 
ami 

Whereas  sueh  musieal  works  must  In  if  e  literary  pro|>erry  protected  under 
the  Copy  right  Act  by  a  rotptirement  for  payment  of  fees  as  compensation  for 
compulsory  licensing  of  usage  of  such  musical  works  for  mechanical  reproduc- 
tion thereof;  and  sueh  statutory  protection  constitutes  a  valuable  property 
right  of  the  composers  and  publishers  of  such  copyrighted  works;  and 

Whereas  the  proposed  statutory  exemption  from  payment  of  fees  for  mechani- 
cal reproduction  of  sueh  works  by  the  "government"  and  non-pro/it  organiza- 
tions would  constitute  an  unconstitutional  taking  of  valuable  property  rights 
without  condemnation  proceedings  and  without  due  process  of  law  ;  and 

Whereas  no  reasonable  basis  exists  for  a  special  classification  of  "sacred'1 
musical  works  distinct  from  any  other  musical  works:  and 

Whereas  the  proposed  amendment  exempting  "sacred"  musieal  works  contains 
no  standard  from  which  a  determination  may  be  made  as  to  which  musical 
works  are  classified  as  -sacred"  musical  works;  hence  such  statutory  exemption 
of  'sacred"  musical  works  is  too  indefinite  and  uncertain  to  constitute  a  valid 
legislative  enactment ;  and 

Whereas  the  proposed  amendment  exempting  "sacred"  musical  works  contains 
no  definition  of  the  nature  or  limitation  of  usage  to  be  made  by  the  "govern- 
ment" or  non-protit  organizations  lu  such  mechanical  reproductions  of  such 
musical  works  and  hence  such  statutory  exemption  is  too  indefinite  and  uncer- 
tain to  constitute  a  valid  legislative  enn<  tiuent  capable  of  any  practical  applica- 
tion to  any  particular  works  or  any  certain  usage  by  such  mechanical  reproduc- 
tions: Xow.  therefore,  it  is  hereby 

RemlvoK  That  the  Internation  Gospel  Music  Publishers'  Association  Is 
opposed  to  the  adoption  of  such  amendment  to  the  revision  of  the  Copyright 
Act,  and  is  specifically  opposed  to  the  adoption  of  §  112H  and  1120  as  contained 
Ui  Senate  BP1  SOU  for  the  proposed  revision  of  Copyright  Act,  be  ii  furrher 

Rcsotved,  That  a  copy  of  this  resolution  unanimously  adopted  at  the  meeting 
of  International  Gospel  Music  Publishers*  Association  in  Washington,  I),C.  on 
January  30.  Jf>73.  he  recorded  as  pa rt  of  the  m Inures  of  said  meeting;  and 

Rctohvd  further.  That  copies  of  this  resolution  be  mailed  to  the  members  of 
the  Subcommittee  on  Pa  tents,  Trademarks  and  Copyrights  of  the  Judiciary 
Committee  of  H>n  Vnited  States  Senate,  and  to  Thomas  C.  Bran  nan,  Chief 
Counsel,  Cnlted  States  Senate,  Committee  on  the  Judiciary.  Subcommittee  on 
Patents.  Trademarks  and  Copyrights,  Washington,  J>.C.  20510,  and  to  Miss 
Barbara  Khiger,  Assistant  Register  of  Copy  rights,  Copyright  Office,  The  Library 
of  Congress.  Washington.  IXC.  20.*>40. 

Beasley  and  Barker,  I,cs  Beasley,  Pousacola,  Florida. 

John  T.  Benson  Publishing  Co.,  John  T.  Benson  If  I,  Xashville,  Tennessee. 
Blackwood-Marshall  Music.  Inc.,  The  Blackwood,  Xashville,  Tennessee. 
Cedarwood  Music  Publishing  Co.,  Bill  Denuey,  Nashville,  Tennessee, 
Kternal  Music  Co.,  George  You  nee,  Stow,  Ohio, 
Faith  Music  Co..  Don  Butler,  Atlanta,  Georgia. 
Gaither  Music  Co.,  Bill  Gnither.  Alexandria,  Indiana. 

o 
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(JosiK'l  Quartet  Music  rn..  J.  I),  Sumner,  Xnshvillf,  Tennessee. 
Ilnmljlcn  Music  i'o..  Stuart  Hniiilileu,  1'nlvursnl  City,  California. 
Harvest  fine.  Henry  Slaughter,  Xaslivillc,  Teheessie. 
Journey  Music  t*o.,  Uoy  Cunley,  MadisonviUo.  Kentucky. 
U'Fcviv-Siuir.  Jimmy  .fours. 

Albert  H  nun  Icy  To..  Albert  Urumloy,  PmveH,  Missouri. 
liUenas  l'uMishin#  Co..  Albert  Itrmuley,  t'uwell,  Missouri. 
Manna  Music  Co.,  Hal  Speneer,  North  Hollywood,  California. 
Mark  IV  Music,  Inc.*  Kreit  Daniel.  Spartanburg  South  Carolina. 
Nashville  (iospcl.  Ijou  Hildfetli,  Nashville,  Tennessee. 
Kumlm  Music  Co.,  Uuck  llamhu,  Nashville,  Tennessee. 
Silver!  Im*  Music  Co..  Duaiio  Allen.  Nashville,  Tennessee. 
Shitf«l»tmHoii  1»  .1  /onih^rvsm.  r,rand  UanUls.  Michigan. 
Jien  S|*>er  Music  C<»..  lieu  Sjreer.  Nashville,  Tennessee. 

Tennessee  Music  and  Printing  Co..  Connor  R  Hall,  Cleveland.  Tennessee. 
Thrasher  Hros,,  Jim  Thrasher.  Birmingham,  Alabama, 
Word.  Inc.,  Hilly  Uay  I  learn. 

Senator  Mr(Ytxr.\x.  Call  the  next  witness. 

Mr.  Hrknn  \n.  The  Xational  Religious  Broadcasters. 

Dr.  Xfj.sox,  Yes,  my  name  is  Wilbur  K.  Nelson.  I  live  in  Long 
Beach*  Calif,,  ami  I  am  accompanied  by  Mr.  John  Midlen,  counsel  for 
Xational  Religious  Broadcaster  and  Dr.  Ben  Armstrong,  executive 
secretary  of  National  Religious  Broadcasters. 

Senator  MKYkixax.  All  right.  Dr.  Nelson,  you  may  proceed. 

STATEMENT  OF  REV.  DR.  WILBUR  E.  NELSON,  SECRETARY,  NA- 
TIONAL RELIGIOUS  BROADCASTERS;  ACCOMPANIED  BY:  JOHN  H. 
MIDLEN.  COUNSEL;  AND  DR.  BEN  ARMSTRONG,  EXECUTIVE  SEC- 
RETARY, NATIONAL  RELIGIOUS  BROADCASTERS 

Dr.  NkLvSox.  I  am  an  ordained  minister  of  the  Evangelical  Free 
Church.  I  am  the  minister  and  director  of  the  Morning  Chapel  Hour. 
And  incidentally,  I  am  a  composer  of  religious  music  under  contract 
of  JJondervan,  an  inspirational  music  publishing  company. 

I  present  this  testimony  as  .secretary  of  National  Religious  Broad- 
casters and  as  chairman  of  its  copyright  committee  concerning  sec- 
tion 112(c)  of  S.  13B1, 

National  Religions  Broadcastcis — NRB — is  a  nonprofit  association 
formed  in  1044  in  order  to  contribute  to  the  improvement  of  icligious 
broadcasts,  better  to  serve  the  public  interest,  and  move  effectively  to 
minister  to  the  spiritual  welfare  of  this  Nation.  The  associationhas 
approximately  »i50  membci-s  organizations  distributed  among  the  50 
States  of  the  f/nited  States,  the  District  of  Columbia  and  Puerto  Rico. 

The  membership  of  National  Religious  Broadcasters  consists  of: 
first,  broadcast  station  licensees  and  their  associates;  second,  perform- 
ing artists  and  others  related  to  broadcasting:  and  third,  those  produc- 
ing religious  programs  for  broadcast  stations.  There  are  more  than 
425  organizations,  including  those  who  are  not  NRB  members,  winch 
produce  religious  programs  on  a  nonprofit  basis  for  presentation  on 
n  number  of  broadcast  stations. 

Additionally,  it  is  conservatively  estimated  there  are  more  than 
lJWO  pastors  and  rabbis  having  individual  programs  on  local  broad- 
east  outlets. 

Among  the  more  widely  known  religious  programs  produced  by 
NRB  members  for  broadcasting  are  Billy  Graham's  Hour  of  Decision, 
The  Lutheran  Hour.  The  Baptist  Hour.  Methodist  Hour,  Back  to  the 
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Bible,  Light  and  Ufe  Hour  ( l<'ree  Methodist),  Kevivaltimo  (Assem- 
blies of  (k>d).  Morning  Uiapr!  Hour,  I  loraUl  of  Truth  (of  the  Church 
of  Christ) ,  and  many,  many  others. 

Other  religious  programs  utilizing  religions  music  and  having  ex- 
tensive hroadeast  dissemination  include  the  Hour  of  St.  Francis,  Ave 
Maria  Ilonr.  Sacred  Heart  Hour,  'Die  Protestant  Hour,  Voice  of 
Prophecy  of  the  Seventh-Hay  Adventist,  Lamp  Cnto  My  Feet 
(ecumonieal), Jewish  Dimension,  The  Eternal  Light,  and  Jewish  Com- 
munity Hour. 

These  and  practically  all  religious  program  producers  are  vitally 
concerned  lhat  there  Ik1  enacted  to  the  present  provisions  of  section 
lli^e)  of  the  pending  S.  l.'jtil  for  general  revision  of  the  copyright 
law  clarifying  the  right  of  nonprofit  organizations  under  certain  cir- 
cumstances to  make  for  distribution  to  licensed  transmitting  orga- 
nizations phonorecordings  of  religious  music  for  usage  in  religious 
programs. 

The  religious  music  used  in  religious  programs  creates  an  appro- 
priate devotional  mood  as  well  as  serves  as  a  musical  bridge  between 
the  spoken  words  with  the  degree  of  usage  of  religious  music  varying 
from  program  to  program.  The  format  for  the  various  religious  pro- 
grams differs,  of  course,  in  degree,  but  the  production  and  distribution 
principles  are  relatively  uniform. 

The  programs  are  produced  either  on  tape  or  disc  for  distribution 
by  mail  of  one  copy  only  to  each  broadcast  station  carrying  the  pro- 
gram. The  programs  then  are  broadcast  at  the  time  and  day  agreed 
upon  between  the  station  and  the  program  producer.  Xoneof  these 
programs  is  produced  for  proiit  by  the  religious  producers. 

In  fact,  the  religious  progran/producer  usually  pays  the  broadcast 
station  to  carry  the  program  or  furnishes  the  religious  program  with- 
out charge  to  the  br  oadca  st  outlet.  The  broadcast  stations  customarily 
have  performance  rights  licenses  covering  this  religious  music  with 
ASCAP,  BMI,  and  SESAC. 

XKB  supports  the  rights  of  the  copyright  owners  to  compensation 
for  performances  of  religious  music  under  these  performance  rights 
licenses  with  the  broadcast  outlets,  XKB  also  supports  the  rights  of  the 
copyright  owners  to  compensation  for  mechanical  reproductions  of 
religious  music  made  for  sale  or  other  profit. 

There  presently  exists  confusion  and  contradiction  with  respect  to 
claims  for  mechanical  reproduction  fees  for  musical  works  of  a  reli- 
gious nature  included  in  religious  programs  produced  by  nonprofit 
organizations  for  broadcasting  purposes.  Keligious  program  producers 
have  reported  no  problems  in  this  respect  with  ASCAP  or  BMI. 

Only  SRSAC\  according  to  frequent  reports,  has  pressured  certain 
of  the  religious  program  producers  to  make  such  payments.  Further, 
there  is  a  basic  division  in  the  ranks  among  Gospel  or  religious  music 
publishers  with  some  seeking  to  assert  mechanical  reproduction  claims 
and  othovs  considering  that  they  are  not  appropriate* 

Any  law  requiring  or  leaving  open  the  possibility  that  mechanical 
reproduction  fees  be  paid  for  such  use  could  make  this  music  too 
expensive  in  the  average  religious  broadcast  since  the  financial  re- 
sources of  these  program  producers  are  not  adequate  to  accommodate 
such  cost  as  documented  by  an  XKB  study.  In  this  study,  National 
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Religious  Broadcasters  t'oiulufkul  a  questionnaire  survey  aiming  its 
membership  in  the  spring  of  lUT^S. 

The  effect  of  the  potential  of  unlimited  mechanical  reproduction 
fees  among  these  responding  organizations  preponderantly  ranged 
from  :  First,  using  only  religions  music  in  the  public  domain  with  such 
disadvantage  for  the  listening  or  viewing  audience  to;  secondly,  sub- 
stantial curtailment  of  the  number  of  broadcast  outlets  used;  or  third- 
ly, even  tot nl  discontinuance  of  the  religious  program. 

Such  a  result  would  lie  a  loss  to  all  concerned,  the  composer,  pub- 
lisher, broadcaster,  and  most  important  the  listening  American  pub- 
lic— since  it  could  place  a  substantial  part  of  modern  religious  music 
financially  out  of  reach  so  far  as  religious  broadcasting  through  use 
of  mechanical  reproduction  means  is  concerned. 

Responsible  religious  broadcasting  is  a  nonprofit  activity,  carried 
on  as  a  ministry  no  less  viable  than  the  worship  services  of  a  church 
or  a  synagogue,  Essentially  the  taping  or  recording  of  programs  not 
for  profit  and  for  a  single  release  is  simply  a  means  of  producing  such 
programs  for  convenience. 

It  obviates  the  necessity  of  releasing  the  program  live  utilizing  the 
more  expensive  and  totally  impractical  method  of  telephone  Hues 
from  the  program  producer  to  the  individual  broadcast  stations,  a 
procedure  which  would  be  undeniably  exempt  from  any  claim  for 
mechanical  reproduction  fees. 

The  proposed  mechanical  reproduction  exemption  would  cause  no 
measurable  injury  to  religious  music  copyright  owners,  their  pub- 
lishers or  agents.  The  creators  of  religious  music  derive  their  income 
primarily  front  publishing  and  selling  hymnals.  CSospel  songbooks, 
and  sheet  music.  This  is  supplemented  by  income  from  performing 
and  synchronization  rights  licenses. 

Moreover,  only  a  small  percentage  of  the  repertoire  of  religious 
music  is  ever  broadcast.  There  is  a  tendency  to  emphasize  the  music 
that  is  or  lias  been  popular  so  that  a  majority  of  the  songs  in  hymnals, 
Gospel  songbooks,  and  sheet  music  are  never  presented  in  religious 
programs  on  radio  or  television  stations. 

Nor  can  these  religions  music  copyright  owners  really  complain 
that  the  proposed  section  112(c)  in  the  copyright  bill  deprives  them 
of  existing  income.  To  the  best  of  our  knowledge,  only  a  small  hand- 
ful of  religious  program  producers  succumbed  to  SKSACs  pressures 
for  payment  for  mechanical  reproductions  in  nonprofit  religious  pro- 
grams for  broadcasting,  and  some  of  those  have  since  terminated  such 
payments. 

fn  short,  the  religions  music  copyright  owners  and  their  asso- 
ciates, who  have  been  financially  successful  without  mechanical  repro- 
duction income  from  nonprofit  religious  programs,  can  make  no 
claim  for  loss  of  income  that  they  have  never  really  had. 

Tn  addition,  mechanical  reproduction  fees  for  religious  music  in 
programs  produced  hv  nonprofit  organizations  for  broadcast  stations 
could  present  substantial  practical  problems.  Much  of  the  music  is 
not  listed  in  catalogs  of  copyright  owners  so  that  there  would  be 
added  the  but  den  of  Making  to  ascertain  to  whom  any  such  payments 
would  be  made. 

Copyright  legislation  has  rightly  sought  to  protect  copyright 
holders  from  mechanical  reproduction  of  their  literary  property  by 
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those  who  do  so  for  proJil,  whether  large  or  small,  Religious  program 
producers,  however*  clearly  are  not  doing  so  for  profit,  but  for  the  pur- 
pose of  using  religious  music  for  religious  inspiration. 

That  the  use  made  of  religious  music  in  a  conventional  religious 
broadcast  is  not  for  profit  is  demonstrated  by  tlie  fact  when  the  re- 
corded  program  has  been  broadcast,  the  tape  is  returned  to  the  pro- 
gram producer  or  the  disc  destroyed.  Its  contents  then  are  erased 
so  that  the  tape  may  be  utilized  for  subsequent  broadcasts. 

Copyright  owners  can  make  no  claim  that  the  recordings  are  otfeved 
for  sale  since  the  tapes  for  religions  broadcasts  are  not  sold.  In  fact, 
the  reverse  takes  place  with  the  program  producer  paving  the  broad- 
cast station  to  carry  the  program,  ov  furnishing  it  without  charge, 

I 'ho  \>iv*mt  copyright  exemption  language  of  paragraph  112(c)  js 
carefullv  designed  to  covcr/mly  mechanical  reproductions  with  limi- 
tations tor  nonprofit  religions  programing,  The  program  producer 
must  be:  IU*t.  a  nonmoiif organization,  or  governmental  bodv;  sec- 
ond, only  one  copy  of  the  program  can  be  distributed  to  the  broadcast 
or  transmitting  outlet;  third,  the  musical  work  is  of  a  religious  nature: 
fourth,  the  program  producer  receives  no  direct  or  indirect  compen- 
sation tor  making  or  distributing  such  tape  or  recording;  IH'th,  there, 
is  only  a  single  transmission  to  the  public  bv  the  broadcast  station  or 
other  transmitting  organization  having  a  license  therefor;  and  sixth, 
except  for  one  "npy  reserved  for  archival  purposes,  the  tapes  or  rec- 
ords are  destroyed  within  a  year  from  the  dale  of  the  public 
transmission. 

The  responsible  religions  prograiners  meet  these  criteria,  and  their 
position  clearly  justifies  the  proposed  exemption. 

Mr.  Chairman,  the  position  here  stated  is  supported  by  a  resolution 
adopted  by  the  National  Association  of  Evangelicals*  representing 
iWjKK)  churches  at  its  convention  in  May  107:1  " 

In  conclusion,  the  proposed  provisions  of  section  lP2(c)  will  be 
eipuilly  benelicial  to  Protestant.  Catholic,  and  Jewish  nonprofit  reli- 
gious program  producers.  There  is  a  need  to  improve  the  moral  tone 
and  well-being  of  our  Xation.  Increased  religious  broadcasting  for  this 
purpose  is  a  definite  need. 

And  we  urge  the  enactment  in  its  present  form  of  section  112(c) 
of  S.  1301 , 

Thank  yon. 

Senator  McCly.luw.  May  I  ask  if  demands  have  been  made  upon 
you  m  the  past  for  copyright  fees? 
1  >r.  Xrr,so>;,  Yes,  they  have. 

Senator  McClkluw!  When  wore  these  demands  first  initiated? 

I  >r.  N klsox,  Well,  in  mv  own  case, about  a  vear  ago. 

Senator  MrCYrar-iax.  iWs  section  112(c)  in  anv  way  change  the 
practice  and  the  custom  that  has  prevailed  in  rite  past  ? 
^  Dr.  Xkxso.y.  I  think  its  adoption  would  continue  the  situation  as 
it  is. 

Senator  McCuxlax.  That's  what  Pin  asking. 
(  Docs  it  legalize,  finalize  as  the  law,  the  custom  that  has  pvevnilod 
in  the  past  with  respect  of  rehroadeasting  religious  services? 

Dr.  \M,soy.  Yes,  sir.  I  think  it  ratifies  the' principle  that  religions 
music  should  be  used  for  religious  purposes  without  strictures  of  this 
kind. 
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Senator  McCi.ixr.AN.  Now,  do  I  also  understand  that  you  want  this 
restricted  under  section  112(c)  to  nonprofit? 

Dr.  Nklsox*  Well,  that  is  a  basic  point,  Mr.  Chairman,  That  is  the 
basic  point.  We  do  not  feel  that  wo  have  any  right  to  contest  the 
rights  of  copyright  owners  in  cases  where  performances  have  any 
measure,  of  profit,  large  or  small. 

Senator  McClbllax.  So  this  would  only  apply  to  those  nonprofit 
services? 

I  )r.  Xklsox.  Yes,  sir* 

Senator  McCl  <xlan,  Rebvoadcast? 

Weil,  thank  you  very  much. 

Mr.  MidijcV.  Thank  you,  Mr.  Chairman,  and  may  the  written  state- 
ment for  National  Religious  Broadcasters  bo  incorporated  into  the 
record  ? 

Senator  McCijxmx.  Very  well.  It  will  be  received  and  placed  in  the 
record. 

[Tho  prepared  statement  of  Rev.  Dr.  Wilbur  E.  Nelson  follows;] 
Testimony  ofKuv.  Dh.  Wilbur  E.  Xelson  for  National  Religious  Broadcasters 

INTRODUCTION" 

My  name  i.s  Wilbur  B.  Nelson  ami  I  live  in  Long  Beach,  California.  I  am  an 
ordained  Minister  of  the  Kvangellcal  Kree  Church  and  Minister  and  Director  of 
Morning  ChajKl  Hour  I  present  this  testimony  as  Secretary  of  National  Religious 
Hou  dealers  and  Chairman  of  Its  Copyright  Committee  concerning  Section 
112(c)  of  S.  1301. 

National  Religious  Broadcasters  (NRR)  Is  a  non-profit  association  formed  In 
JJU4  in  order  to  contribute  to  the  Improvement  of  religious  broadcasts,  I  tetter 
serve  the  puMlc  Interest,  and  more  effectively  minister  to  the  spiritual  welfare 
of  this  nation.  The  association  has  approximately  550  memher  organizations 
distributed  among  the  50  states  of  the  United  States,  the  District  of  Cotumhia  and 
Puerto  Rico.  The  membership  of  National  Religious  Broadcasters  consists  of 
(1;  hroadcast  station  licensees  and  their  associates,  (2)  performing  artists  and 
others  related  to  hroadcastlng,  and  {6)  those  producing  religious  programs  for 
broadcast  stations.  There  are  more  than  425  organizations,  including  those  who 
are  not  NRB  members,  that  produce  religious  programs  on  a  non-profit  basis 
for  presentation  on  a  number  of  broadcast  stations.  Additionally,  it  is  conserva- 
tively estimated  there  are  more  than  1,600  pastors  and  rabbis  having  Individual 
programs  on  local  broadcast  outlets. 

Among  the  more  widely  known  religious  programs  produced  by  NRB  members 
for  broadcasting  are  Billy  Graham's  Hour  of  l>ccision,  The  Lutheran  Hour,  The 
Baptist  Hour,  Methodist  Hour,  Back  to  the  Bible  (daily),  Light  and  Life  Hour 
(Free  Methodist),  Revlvattlme  (Assemblies  of  God),  Morning  Chapel  Houf 
(dally),  Herald  of  Truth,  and  many,  many  others.  Other  religious  programs  utiliz- 
ing religious  music  and  having  extensive  broadcast  dissemination  Include  the 
Hour  of  St.  Francis,  Ave  Maria  Hour,  Sacred  Heart  Hour,  The  Protestant  Hour, 
Voice  of  Prophecy  (Seventh  Day  Adventlst),  Lamp  Unto  My  Feet  (ecumenical)! 
Jewish  Dimension.  The  Eternal  Light,  and  Jewish  Community  Hour. 

These  and  practically  all  religious  program  producers  are  vitally  concerned 
that  there  be  enacted  the  present  provisions  of  Section  112(c)  of  the  pending 
1361  for  general  revision  of  the  Copyright  Law  clarifying  the  right  of  non- 
profit organizations  under  certain  circumstances  to  make  for  distribution  to 
licensed  transmitting  organizations  photorecordings  of  religious  music  for  usage 
in  religious  programs. 

CENTRAL  DESCRIPTION  OF  RELIGIOUS  PROGRAMS 

The  religious  music  used  In  religious  programs  creates  an  appropriate  devo- 
tional mood  as  well  as  serves  as  a  musical  bridge  between  the  spoken  words 
with  the  degree  of  usage  of  religious  music  varying  from  program  to  program. 
The  format  for  the  various  religious  programs  differs,  of  course,  in  degree,  but 
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the  production  and  distribution  principles  are  relatively  uniform.  The  programs 
are  produced  either  on  tape  or  disc  for  distribution  uy  malt  of  one  copv  only  to 
each  broadcast  station  carrying  the  program.  The  programs  then  are  broadcast 
at  the  time  and  day  agreed  upon  between  the  station  and  the  program  produced. 
A  one  of  these  programs  is  produced  for  profit  by  the  religious  program  producers. 
In  fact,  the  religious  program  producer  usually  pays  the  broadcast  station  to 
carry  the  program  or  furnishes  the  religious  program  without  charge  to  the 
broadcast  outlet.  The  broadcast  stations  customarily  have  performance  rights 
licenses  covering  this  religious  music  with  ASCAP,  BMI,  and  8BSAC  NRli  sup- 
ports the  rights  of  the  copyright  owners  to  compensation  for  performances  of 
religious  music  under  these  performance  rights  licenses  with  the  broadcast  out- 
lets. XBB  also  supports  the  rights  of  the  copyright  owners  to  compensation  for 
mechanical  reproductions  of  religious  music  made  for  sale  or  other  profit. 

TUB  NEED  rOH  TUB  MECHANICAL  REPRODUCTION  EXEMPTION  FOR  RELIGIOUS  PROGRAMS 

There  presently  exists  confusion  and  contradiction  with  respect  to  claims  for 
mechanical  reproduction  fees  for  musical  works  of  a  religious  nature  Included 
in  religious  programs  produced  by  non-profit  organizations  for  broadcasting  pur- 
poses. Religions  program  producers  have  reported  no  problems  in  this  respect 
with  ASc-AP  or  BMI.  Only  S  VIS  AC,  according  to  frequent  reports,  has  nressured 
certain  of  the  religions  program  producers  to  make  such  payments,  further, 
there  is  baaic  division  in  the  ranks  among  Uospel  or  religious  music  publishers 
with  some  seeking  to  assert  mechanical  reproduction  claims  and  others  consider- 
ing that  they  arc  not  appropriate,  (See  attached  letters  of  March  21,  1073  from 
Affiliated  Music  Knterpriscs  and  Interpublientlons,  Inc.).  We  know  of  no  court 
decision  directly  on  the  point. 

Primarily  sacred  music  is  written  aud  published  for  the  purpose  of  spiritual 
ministry  aud  religious  inspiration.  It  is  incorporated  into  religious  broadcasts 
wholly  apart  from  any  intention  or  possibility  of  financial  gain. 

Any  law  requiring  or  leaving  open  the  possibility  that  mechanical  reproduction 
fees  be  paid  for  such  use  could  make  this  music  too  expensive  in  the  average 
religious  broadcast  since  the  financial  resources  of  these  program  producers 
are  not  adequate  to  accommodate  such  cost  as  documented  by  an  NUB  study. 
In  this  study,  National  Religious  Broadcasters  conducted  a  Questionnaire  Survey 
among  its  membership  in  the  Spring  of  1673.  The  effect  of  the  potential  of  un- 
limited mechanical  reproduction  fees  among  these  responding  organizations 
preponderantly  ranged  from  (1)  usiug  only  religious  music  in  the  public  domain 
with  such  disadvantage  for  the  listening  or  viewing  audience  to  (2)  substantial 
curtailment  of  the  number  of  broadcast  outlets  used  or  (3)  even  total  dis- 
continuance of  the  religious  program.  Such  a  result  would  be  a  loss  to  all  con- 
cerned, the  composer,  publisher,  broadcaster,  and  most  importantly  the  listening 
American  public— since  it  could  place  a  substantial  part  of  modern  religious 
music  financially  out  of  reach  so  far  as  Teligtous  Jbroadcastlng  through  use  of 
mechanical  reproduction  means  Is  concerned. 

JUSTIFICATION  kilR  TICK  FftOi'OSttD  EXEMPTION 

Responsible  religious  broadcasting  is  a  non-profit  activity,  carried  on  as  a 
ministry  no  less  viable  than  the  worship  services  of  a  church  or  a  synagogue. 
Essentially  the  taping  or  recording  of  programs  not  for  profit  «nd  for  a  single 
release  is  simply  a  means  of  producing  such  programs  for  convenience*  It  obviates 
the  necessity  of  releasing  the  program  "live"  utilizing  the  more  expensive  and 
totally  impractical  method  of  telephone  lines  from  the  program  producer  to 
the  individual  broadcast  stations,  a  procedure  which  would  be  undeniably 
exempt  from  any  claim  for  mechanical  reproduction  fees. 

ft  is  common  knowledge  that  religious  program  producers  render  a  valuable 
service  to  copyright  owners  by  the  very  use  of  lltelr  music  for  such  music  is 
given  exceedingly  broad  exposure  through  radio  and  television  presentations. 
Many,  If  not  most,  programs  featuring  religious  music  have  accompanying  ready- 
made  Information  sheets  for  the  purpose  of  acquainting  listeners  requesting 
details  concerning  such  music  including  the  author,  composer,  publisher,  and 
possible  location  where  the  music  as  records  or  sheet  music  may  be  purchased. 
These  informational  sheets  are  of  great  assistance  because  of  the  high  Incidence 
of  requests  for  the  data  to  the  clear  advantage  of  the  copyright  owner. 

The  proj*>sed  mechanical  reproduction  exemption  would  cause  no  measurable 
injury  to  religious  music  copyright  owners/  their  publishers  or  agents.  The 
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creators  of  religious  mush'  derive  Ihelr  income  primarily  from  publishing  and 
selling  hymnals',  gospel  songbooks,  and  sheet  music.  This  Is  supplemented  by  In- 
come from  informing  mid  synchronization  rights  licenses. 

Moreover,  only  it  small  [**reentage  of  the  repertoire  of  religious  music  is  ever 
broadcast.  There  Is  a  tendency  to  emphasise  the  music  that  is  or  has  been  ]>opu1ar 
so  that  a  majority  of  the  songs  In  hymnals,  gospel  songbooks,  and  sheet  music 
are  never  presented  In  religious  programs  on  radio  or  television  stations. 

Nor  can  these  religious  music  copyright  owners  really  complain  that  the  pro- 
loosed  Section  112{e)  in  the  Copyright  Hill  deprives  them  of  existing  Income.  To 
the  best  of  our  knowledge  only  a  small  handful  of  religious  program  producers 
succumbed  to  SKSACVs  pressures*  for  payment  for  meehnieal  reproductions  in 
non-profit  religious  programs  for  broadcasting,  and  some  of  those  have  since 
terminated  such  imyincnts.  In  short,  the  religious  music  copyright  owners  and 
their  associates,  who  have  been  financially  successful  without  mechanical  repro- 
duction income  from  nonprofit  religious  programs,  can  make  no  claim  for  loss  of 
Income  that  they  never  really  had, 

In  addition,  mechanical  reproduction  fees  for  religious  imisie  In  programs  pro- 
duced by  non-profit  organizations  for  broadcast  stations  could  present  substantial 
practical  problems.  Much  of  the  music  is  not  listed  In  catalogues  of  copyright 
owners  so  that  there  would  he  added  the  burden  of  seeking  to  ascertain  to  whom 
any  such  payments  would  be  made. 

<*<»p> right  legislation  lias  rightly  sought  to  profit  copyright  holders  from 
mechanical  reproduction  of  their  literary  proi>erty  by  those  who  do  so  for  profit— 
whether  large  or  small.  Religious  program  producers,  however,  clearlv  are  not 
doing  so  for  profit,  but  for  the  purpose  of  using  rctiffious  music  for'  religious 
Inspiration. 

That  the  use  made  of  religious  music  in  t  conventional  religious  broadcast  is 
not  for  profit  is  demonstrated  by  the  fact  that  when  the  recorded  program  has 
l»een  broadcast,  the  tape  is  returned  (or  the  disc  destroyed)  to  the  program  pro- 
ducer. Its  contents  then  are  erased  so  that  the  tape  may  be  utilized  for  subsequent 
broadcasts.  Copyright  owners  cm  make  no  claim  that  the  recordings  are  offered 
for  sale  sin<  e  t lie  tapes  for  religions  broadcasts  are  not  sold.  In  fact,  the  reverse 
takes  place  with  the  program  producer  paying  the  broadcast  station  to  carry 
the  program,  or  furnishing  it  without  charge. 

The  present  copyright  exemption  language  of  Paragraph  112(c)  Is  carefully 
designed  to  cover  only  mechanical  reproductions  with  limitations  for  non-profit 
religions  programming.  The  program  producer  must  be  (1)  a  nonprofit  organiza- 
tion (or  governmental  body).  (2)  only  one  copy  of  the  program  can  be  distributed 
to  the  broadcast  or  transmitting  outlet.  (X)  the  musical  work  is  of  a  religions 
nature,  (4)  the  program  producer  receives  no  direct  or  Indirect  compensation 
for  making  or  distributing  such  tape  or  recording.  (5)  there  Is  only  a  single 
transmission  to  the  public  by  the  broadcast  station  or  other  transmitting  organlaa* 
Hon  have  a  license  therefor,  and  <<i)  except  for  one  copy  reserved  for  archival 
purposes  the  tapes  or  records  are  destroyed  within  a  year  from  the  date  of  the 
public  transmission.  The  responsible  religious  programmers  meet  these  criteria, 
and  their  |>osition  clearly  justifies  the  proposed  exemption, 

srrronnNo  rtKSOU'TKOX  of  national  association  of  evangelicals 

A  major  church  body,  the  Xatiorml  Association  of  Evangelicals— which  nnra- 
hers  among  its  membership  more  than  .^1,000  churches  of  various  denominations 
lit  the  Cnlted  .States— on  May  2,  1073  at  Jfs  Thirty-First  Annual  Convention 
adopted  a  Resolution  supporting  the  provisions  in  Section  112(c)  of  S.  1301 
relating  to  religious  broadcasting  by  non-profit  organizations  and  urging  that 
S.  13U|  he  so  enacted.  This  Resolution  of  the  National  Association  of  Evangelicals 
is  attached  to  this  Statement. 

CONCLUSION 

The  proposed  provisions  of  Section  112(c)  will  be  equally  beneficial  to  Prot- 
estant, Catholic  and  Jewish  non-profit  religions  program  producers.  Recent  public 
developments  have  demons! rated  that  more  than  ever  l>cfore  there  Is  a  need  to 
improve  the  moral  tone  and  well-being  of  our  nation.  Increased  religions  broad- 
casting for  tins  purpose  is  a  definite  need,  ami  we  urge  the  enactment  In  its  present 
form  of  Section  112(e)  <»f  s.  13M  so  that  there  will  be  encouraged  rather  thin 
dct  n-UHd  or  eliminated  the  amount  of  religious  programming  for  this  pur|Hise. 
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Akhiiaiko  Mrsiu  KM>:Remsi:s, 

Melbourne.  /  'A/.,  March  .7,  AW. 

!>r.  Hkx  Akusikong. 

Executive  Director,  National  Ifclit/ioun  Hrotuicaitlers, 
Madison,  A" .-A 

l)KAK  1)K  Armstrong:  We  art*  pleased  to  advise  you  that  wo  do  not  Intend  to 
chrfiw  mechanical  roynit u-s  in  connection  wiih  tapes  which  sire*  syndicated  hy 
religious  urogram  producers. 

Performance  tights  are  licensed  to  Hie  stations  directly  by  HMf.  No  f  nil  her 
fees  are  ret  pi  I  red. 

A  schedule  i)f  our  ailitialed  publishers  is  attached. 
Sincerely, 

K.  A.  JADASSOHN. 

List  ok  Pnu.iMiKiss 


Heuzley.  Samuel  \V.P  &  Sou 
CeiUlCO  Productions 
Hood  News  Uroadcasthitf  Association, 
Ine. 

Hospel  Advocate  Comiwmy,  Inc. 

Hreene,  S.  X 

i  iruudy.  S.  K, 

HuflVy,  Thnron  and  Marl 

Happy  Hearts  Mu>lc 

Koone,  Hank,  1 1 uk. 

Kreiscr,  UarjHT 


Landmark  Music  Co. 

Sacred  -Musk1  Foundation 

Sanderson.  1,.  o. 

Sisk  Music  Company 

Stamps- Uaxter  Musie  &  Printing 

Company 
Tovey,  Herbert  it. 
Worship  Musie.  Inc. 
Wright,  La  Verne 
Zondervnn  Mush:  Publishers 


[3TKKI*UbMCAlin\S,  I  .NT., 

Melbourne,  Fht.t  Match  It.  tOll 

l>i\  IU:\  AkMismoro, 

I\. rccut irv  Director,  Sutionul  licliyious  HromU vxtvrx. 
MattinoUt  XJ, 

1>K.\K  Ok.  AKMSTimMi :  Kc  "Mrrhuuicai"  (  Recording)  Royalties:  In  accordance 
with  our  present  policy,  there  will  be  no  charge  Tor  mechanical  royalties  of  any 
songs  from  ouv  repertory  included  In  the  tni>es  of  syndicatta"  religious  programs. 

Ho  "Performance"  ( Hn>ndo:isting \  Royalties;  Our  i>orfnrinnnce  rights  are 
cleared  fhrou^h  MM  I  under  whose  la  eases  the  radio  .stations  may  broadens*  t  lie 
mn^ie  of  our  associated  eompauies  without  extra  charge  (a  list  of  our  publishers 
is  each ►seu"  \. 

Sincerely. 

K,  A,  .Iahassohn. 

List  of  Itkmhiikas 


Alrlane  Music  Co. 

Wally  A  ml  nose  Music 

Armstrong-Smith  Pimlicaiious 

Ascending  Sounds 

lUchanl  1>.  linker  Companv 

H.  Fll'/caUih  i la  raw 

It  rooks  Christian  Singers.  Inc. 

Chapler  Musie  Company 

Child  KvangcliMU  Fellowship.  Inc. 

Creative  Sacred  .Musie 

Crescendo  Music  Publications',  Inc. 

Itay&lfeiy  Music  Co. 

Hawa-Kay  Music  Company 

Kdify  Pub!  teat  Ions 

The  Kiovenfh  Hour 

Neil  Kill o<»  Mtisie  Co. 

Kvprit  Music  Company 

Fellowship  Music 

Toy  Fletcher  Music  Corp. 

<;ioiial  Missions,  Inc. 

Hosanna  House 

iiowa vt\  Pub,  of  Louisiana 

Muff  ma  ii  Publishing  Co. 

1  nt erser vice  Musk* 

Impact  Music  Company 


Janss  Team 

Jaycarol  Music 

K do-it rick-Jnnseii  Music  CV^. 

I^aKaan  Productions 

Larl-Io  Mu<ie 

Luada  lrul>Usldng  Co. 

Macauiay  Produetioiis 

Mare-J.aue  I'rodiK  tions  of  1\une: 

Horace  L.  Maultliu 

National  Music  Co, 

New  Horizons 

Nat  Olson  Publications 

Philadelphia  Hook  C<*uc<! m 

I'leasaul  Uld^c  Music 

/><istlude  Music  Publications 

Radiant  Son^s 

ICfhHe  Itewe  ProdtK^ions 

Uiclder  Mu^le  Pul»litaHons 

Alfred  H,  Smith 

Kthel  M.  Smith 

Sound  Associates 

Sunrise  Productions 

N  an/ant  &  Vauzont 

The  Voieeof  Salvation  Musle 

Word  of  Healing  Musie 
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COPYBIOIIT  IiAW  AND  RELIGIOUS  BROADCASTING 

Whereas  there  was  Introduced  on  March  20,  5i»73  and  is  pending  before  th« 
Senate  of  the  United  States  a  Bill  (S,  1361)  for  the  general  revision  of  the 
Copyright  Law,  tuid 

Whereas  there  Is  included  in  Hie  Cojiyrtght  BUI  a  provision  (Section  112c) 
clarifying  the  right  of  non-profit  organisations  under  certain  circumstances  to 
make  for  distribution  to  licensed  transmitting  organizations  i»honorecor<ling»  of 
religious  music,  and 

Whereas  payment  of  copyright  fees  for  mechanical  recordings  of  religious 
music  for  transmission  over  broadcast  outlets  could  fmpow  financial  demands 
that  would  seriously  curtail  or  possibly  eliminate  In  some  instances  the  presenta- 
tion of  religious  programming,  and 

Whereas  the  National  Association  of  Kvangelicnls,  which  immiioi-t  Among  Us 
membership  more  than  30.000  churches  of  various  denominations  in  the  Tinted 
States,  considers  that  the  state  of  the  nation  and  of  the  world  requires  increased 
rather  than  decreased  religious  broadcasting  to  improve  the  morale  tone  and 
well-being  of  the  nation  ;  ft  >w,  therefore 

The  National  Association  of  Kvangelicals.  at  this  3lst  Annual  Convention  at 
Portland,  Oregon  on  May  2,  1073.  does  hereby  support  the  provision  in  Section 
112c  of  S,  13til  relating  to  religious  broadcasting  by  non-profit  organizations  and 
does  hereby  urge  that  S.  13til  be  so  enacted. 

Passed  by  the  Annual  Business  Sessions  on  May  2,  10f3, 

Mi\  Rhbnxax,  Mr.  Chairman,  the  final  issue  to  bo  considered  in 
these  hearings  is  the  carriage  of  sporting  events  bv  cable  television. 

Wv  shall  hear  first  from  f ho  Xational  Cable  Television  Association, 

Mr.  Hostotter,  would  yon  identify  yourself  and  your  colleague  for 
the  record,  plasc  ? 

Mr.  IIostettrk.  Mr.  Chairman,  I  am  Amos  B.  Hosteler,  Jr.,  chair- 
man of  the  National  Cable  Television  Association  with  ofliccs  here  in 
Washington,  IXC. 

At  the  table  with  mo,  this  afternoons  on  vour  extreme  right  is  Rox 
Bradley,  president  of  Teleeablc  Corp.,  of  Norfolk,  Va.;  Stewart  Feld- 
stein,  general  counsel  of  the  National  Cable  Telcvsion  Association; 
and  on  my  right.  Gary  Christonsen,  special  counsel  to  NCTA. 

Senator  McCi,>xt,an.  Very  well. 

I  believe  you  gentlemen  have  40  minutes  to  present  your  views,  and 
your  full  prepared  statement  will  be  inserted  in  the  record. 

STATEMENT  OF  AMOS  B,  H0STETTER,  JR.,  CHAIRMAN,  NATIONAL 
TELEVISION  ASSOCIATION,  INC.;  ACCOMPANIED  BY:  REX  BRAD* 
IEY,  PRESIDENT  OF  TELECABLE  CORP.  OF  NORFOLK,  VA. ;  STEW- 
ART FELDSTEIN,  GENERAL  COUNSEL;  AND  GARY  CHRISTENSEN, 
SPECIAL  COUNSEL,  NATIONAL  CABLE  TELEVISION  ASSOCIATION 

t  Mr.  ircwraiTEK.  I  understand  that  we  do  have  an  allotted  -U)  minutes 
time  |K»riod.  which  Air.  Bradley  and  I  will  primarily  split  in  discuss- 
ing sports  provisions  of  the  proposed  bill,  However,  I  would  like  to 
take  a  few  minutes  before  we  begin  with  that  presentation  to  deal  with 
what  appeared  to  me  to  be  two  questions  raised  in  this  morning's 
testimony,  which  I  felt  were  not  answered- adequately- or  completely, 
The  first  of  those  I  wo  questions  was  the  mention  of  the  so-called 
OTP  compromise  and  why  NOT  A  agreed  to  accept  the  position  em- 
bodied therein.  A  short  answer  to  that  question  is  that  NCTA  was 
placed  under  intense  pressure,  and  really  was  given  two  fundamental 
choices;  neither  of  which  were  desirable  from  the  industry's  point  of 
view. 
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Senator  McCti-xia-v.  YotiVo  talking  about  the  consensus  agreement? 
Mr.  HosmrrEK.  IVi  miking  about  the  consensus  agreement,  yes,  sir. 
Senator  McClellan.  What  did  you  say  just  now?  You  were  given 
two  alternatives? 

Mr.  Uostbtthr.  Wo  were  given  two  simple  choices:  One  was  to  ac- 
cept the  terms  as  they  were  proposed  without  change. 
Senator  McClbm*an,  X>roposcd  by  whom? 

Mr,  Hositttkk.  Proposed  by  the  proponents  of  the  compromise  po- 
sition, which  were  those  whose  name  has  been  ascribed  to  it,  by  the 
OTP.  But  there  were  many  other  forces  at  play  in  that  compromise, 
and  I  think  it  would  require  a  considerable  record,  to  lay  before  this 
committee  all  of  the  elements  of  pressure  that  were  brought  to  bear 
at- that  time. 

Our  choices  were  quite  simply  framed  as  accept  the  proposal  as  it  is 
made  to  you ;  or  rim  the  risk  that  the  FCC  rides  to  allow  the  cable 
industry  to  crow  and  expand  would  be  denied  us,  that  the  freeze  would 
be  continued  and  that  passage  of  a  copyright  bill  might  be  obstructed. 
1  think  given  that  "Hobson's  choice,"  we  made  the  only  possible 
decision* 

T  would  point  out  to  you  that  it  was  under  extreme  pressure,  the  kind 
of  pressure  which  nearly  fractured  the  industry  and  the  association 
into  unreconcilablo  parts. 

The  second  point  that  I  would  

Senator  McClbmjAN.  Do  vou  want  to  identify  that  pressure? 

Mr.  ITostctter.  I  do  not  feel  this  is  the  appropriate  forum  to  identify 
individuals.  I  just  want  the  record  to  be  clear  that  

Senator  McClkllan.  Well,  it's  not  very  clear  if  that's  all  you're 
saying. 

AH  right.  Proceed 

Mr.  Hostetter.  Well,  the  offices  of  the  administration  involved  with 
communications  affairs,  most  specifically  Dr.  Whitehead's  office,  felt 
that  this  was  a  reasonable  reconciliation  of  cable  interests  and  broad- 
cast interests.  And  it  was  delivered  to  ns  as  the  terms  on  which  cable 
would  be  allowed  to  proceed  with  construction  of  new  markets. 

And  in  that  framework,  we  felt  we  had  no  choice  but  to  accept  those 
terms. 

The  second  point  that  I  thought  was  

Senator  McClfxlan.  Well,  wc  may  want  further  explanation  of  this, 

Mr.  Hoststttbr.  The  second  point  that  was  raised  this  morning  re- 
lated to  why  compulsory  arbitration  is  not,  in  our  judgment,  at  this 
time,  a  satisfactory  resolution.  Quite  simply  stated,  there  are  four  rea* 
sons  that  I  would  offer  for  that  position. 

One,  the  period  of  extensive  negotiation  which  has  gone  on  with  the 
motion  picture  owners  has  indicated  that  there  is  very  little  factual 
basis  on  which  to  make  a  determination  of  fees.  I  believe  that  the  record 
put  before  vou  this  morning,  particularly  the  record  of  Mr.  Mitchell, 
gives  yon  all  of  the  information  that  any  arbitrator  could  have  before 
him  in  making  this  determination. 

So  I  do  not  believe  thero  eouM  lx>.  any  expansion  of  knowledge  by 
submitting  the  issue  to  what  would  be  a  time  consuming  and  expensive 
process  of  arbitration. 

Second,  it  is  essential  that  CATV  systems  pay  royalties:  and  as  was 
pointed  out  this  morning,  that  may  seem  a  very  surprising  position 
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for  X(TA.  ;i s  a  trade  association,  tu  take.  However  we  haw  Imh-ii 
badgered  and  beaten  with  the  specter  of  heinir  parasites  on  the  exist- 
ing communication  system.  We  have  had  it  (juite  simply  laid  out  bu- 
ns by  t hn  KC(\  tlmt  if  we  are  to  have  tin  environment  in  which  we 
can  <rrow  and  expand,  one  of  the  nl>solnte  essential  conditions  is  the 
payment  for  copyrights. 

So  we  at  this" jmitit  are  ea^er  to  find  a  fee  schedule  on  which  we 
can  move  forward  an<l  avoid  the  delay,  which  I  think  has  been  previ- 
ously Untitled  to,  which  would  lie  associated  with  extended  arbitration, 

Thiuh  a  proposition  lias  been  posed -that  we  might  eoneede  liabil- 
ity, let  a  tribunal  <ro  forward  with  the  arbitration. and  aeeept  their  fee 
schedule  retroactively — as  a  way  to  iro  over  the  second  problem  of 
delay  that  I  raised. 

To  me,  its  absolutely  unthinkable  in  lijrht  of  the  financial  requite- 
incuts  of  this  industry.  It  surprises  me  that  anyone  with  any  financial 
sophistication  would  suirgest  that  approach.  Clearly  the  hankers,  and 
the  investment  banks  who  we  look  to  for  our  funding  are  not  jroinir  to 
provide  money  to  this  industry  when  we  have  conceded  liability,  but 
do  not  know  the  amount  of  that  liabilit  v. 

Fourth,  it  seems  to  me  that  at  tins  point  in. time  if  an  industry 
which  had  previously  not  been  liable  is  to  accept  liability,  we  ouirlit 
to  have  the  certitude  of  a  fixed  time  in  which  it  will  b'e^in,  and  a 
fixed  fee  for  some  period,  until  the  conditions  which  mijrht  result 
from  arbitration  would  apply. 

I  think  this  is  the  only  appropriate  way  for  an  industry  previously 
not  subject  to  liability  to  make  a  transition  into  what  is  at  U *st  an 
unknown  business  condition. 

Senator  MrCi.vM^x,  Let  me  make  an  observation  and  a  comment 
on  that.  Some  of  the  opposition  to  the  fees  proposed  in  the  pending 
lull  contend  that  by  setting  a  fee  here.  own. mi  .interim  fee  of  1  to  r> 
percent,  pending  the  royalty  board  making  its  iinal  decision,  that  such 
i\  fixed  fee.  interim  fee  by  the  Ton^ress  in  this  bill  would  cmry  with  it 
the  implication  or  be  persuasive  to  the  arbitration  or  to  the  royalty 
board  that  Congress  thought  this  fee  was  a  reasonable  and  proper  fee: 
ami  thus,  would  place*  the  other  side  at  a  disadvantage, 
■»  Now.  do  yon  want  to  eoimuent  on  that  ( 

I  think  it  is  fair  to  ask  you  that.  It  is  a  part  of  tin-  concern  or  tie 
expressed  concern  of  the  other  side. 

Mr.  Ilosnynr.u.  I  think  it  is  certainly  the  record  in  this  legisla- 
tion wifi  show,  given  the  diversity  of  points  of  view  between  the  par- 
ties at  interest  here,  that  there  were  no  hard  farts  developed  and 
presented  on  which  the  committee  could  make  delinitive  answers.  And 
I  think  it  will  be  verv  easy,  in  this  record,  to  establish  that  this  fee 
schedule  has*  no  preeedenfal  value. 

Senator  M<  Cuxr  w.  I  thin*  this  record  should  rettcct  that  T  don't 
think  anyone  here  may  have  a  better  idea.  One  may  have  a  l>eftef  guess 
than  the  other. 

Hut  at  the  moment,  it  seems  to  me  it  is  rather  speculative  as  to  what 
is  the  correct,  proper,  equitable  fee  that  should  be  established. 
Nfr.  Hon  i  j; rrn:.  A bsobitely  agreed. 

Senator  Mr('u:u..\x.  I  think  the  record  should  reflect  that  it  is  to 
some  extent,  arbitrary,  if  we  piek  fliis  amount,  these  fees  of  1  to 
percent:  yes,  it  is  somewhat  arbitrary*  because  as  th?  record  reflects 
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over  and  over  no  one  serins  to  have  the  correct  answer  on  what  slioutil 
lie  l he  pel  manent  answer  to  it  asof  this  time. 

Ami  so.  whatever  we  do-  -if  wo  should  pass  the  hill  in  its  present 
form  or  in  any  form  lixing  a  foe  pt»n<li n *r  the  linal  resolution  of  the 
issue  hy  sumo  tribunal,  that  we  may  establish  by  sivbitr.it ion — that  this 
fee  -diouhl  be  regarded  as  w  hat  it  is.  an  interim  foe,  a  stopgap  measure, 
something  that  will  establish  the  principle  of  law;  that  there  is  a  pro- 
p motor's  right  that  reaehos  to  the  cable  operators  and  one  that  they 
will  have  to  honor,  acknowledge  and  make  compensation  for. 

To  whatever  that  compensation  should  he,  if  we  pass  the  hill  in  the 
present  form,  it  establishes  that  principle  as  a  principle  and  a  matter 
of  law,  but  it  does  leave  open,  and  that  is  the  intent  of  it,  to  leave  open 
the  amount  of  the  charge  of  the  fee  to  he  fixed  subject  to  decision  of  a 
proper  tribunal  that  would  he  established  and  subject  to  facts  and  in- 
formation that  would  support  the  decision  of  that  tribunal. 

All  right.  You  may  proceed. 

Mr.  Hostkctkh.  YVo  agree  with  you  on  that  point.  We  have  no  ob- 
ject ion  to  the  statement  von  have  just  made. 
In  fact  

Senator  Mc(  Yki.i.ax.  1  make  it  because  that  is  the  way  I  feel  about  it 
as  a  member  of  the  committee,  so  as  to  put  this  record  in  its  proper 
perspective.  It  is  not  the  purpose  of  this  committee,  and  I  am  sure  I 
speak  for  them,  to  impose  a  condition  or  pressure  on  the  arbitrators, 
whoever  they  are,  or  whatever  a  tribunal  finds  in  establishing  the  fee. 

Mr.  IIosTKriKa.  I  f  you  will  excuse  that  digression,  I  think  we  should 
now  go  buck  to  the  association's  comments  on  the  sports  blackout. 

Senator  M<  Cu:rrw.  All  right.  You  may  proceed. 

I  will  take  into  consideration  I  have  used  some  of  your  time. 

Mr.  I  [ostettkr.  I  wish  to  address  my  comments  to  subsection  111(c) 
(IMC)  of  S.  toOl,  which  is  the  eable'sports  blackout  provision  of  the 
proposed  revisions  of  the  Federal  copyright  statute. 

At  the  outset.  I  want  to  emphasize  the  total  uniqueness  of  the. sports 
blackout  provision.  The  section  ill  of  the  bill  establishes  a  scheme,  of 
copyright  liability  for  secondary  transmission  by  cable  television  sys- 
tems. Coder  this  scheme,  some  secondary  transmissions  would  he 
exempt  from  copyright  liability:  others  would  he  subject  to  compul- 
sory licensing:  and  some  would  become  actionable  as  acts  of  infringe- 
ment absent  voluntary  licensing  by  the  copyright  holder. 

With  the  exception  of  the  sports  blackout  provision,  the  liability 
of  various  secondary  transmissions  depends  solely  upon  such  factors 
as  the  classification  of  the  primary  broadcast  station,  the  locution  of 
the  cable  television  stations,  the  typos  of  broadcast  signals  available 
in  'he  market*  the  existence  of  exclusivity  agreements,  and  certain 
notices  ami  payment  provisions  required  by  cable  systems. 

"What. makes  the  sports  blackout  provision  unique  is  that  it  is  the 
only  provision  in  section  111  winch  makes  n  distinction  based  upon 
the  program  content  of  the  secondary  transmission.  Kxecpt  for 
sports  programing,  all  typos  of  commercially  broadcast  programs  arc 
treated  in  the  same  manner  in  determining  whether  their  secondary 
transmission  will  be  suhjoet  to  a  compulsory  license.  Only  sports 
programing  receives  special  t  rent  moot, 

I  wish  to  make  clear  that,  as  others  have  already  testified,  the 
cable  industry  supports  the  concept  of  compulsory  licensing  for  sec- 
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ondary  transmission  with  payment  of  a  reasonable  fee  for  such  licenses. 
I  submit,  however,  that  it  would  be  unreasonable  and  a  disservice  of 
the  public  interest  for  the  Congress  to  treat  sports  programing  differ- 
ently in  section  111  from  other  programing,  and  to  deny  cable  systems 
conumlsory  licenses  for  carriage  of  suen  programing  where  they 
would  otherwise  exist. 

As  subsection  111(c)  (4)  (C)  (in)  is  iow  written,  the  sports  blackout 
provision  would  prevent  the  carriage  by  a  cable  system  of  a  live  pro- 
fessional team  sports  event — which  otherwiso  would  be  carried — if  an 
authorization  to  broadcast  that  event  has  not  been  granted  to  any  of 
the  broadcast  stations  within  whose  local  service  area  the  system  is 
located. 

What  is  the  purpose  of  that  provision  1  The  cable  sports  blackout 
provision  in  this  bill  appears  unrelated  to  the  rationale  and  purpose 
of  the  exemption  from  antitrust  laws  granted  by  Public  Law  87-331. 

Botli  tho  Ilouse  and  Senate  Committees  on  the  Judiciary  clearly 
stated  that  the  purposes  of  that  legislation  were:  (1)  To  enable  the 
member  clubs  of  a  professional  football,  baseball,  basketball  or  hockey 
league  to  pool  their  separate  rights  without  violating  the  antitrust 
laws;  and  (2)  To  prevent  such  package  contracts  from  being  used  to 
impair  college  football  receipts;  notable  for  its  absence  is  reference 
to  protecting  home  gate  ofprofessional  teams. 

Subsection  111(c)  (4)  (C),  as  now  written,  concerns  neither  pooling 
arrangements  to  help  weaker  clubs  in  a  league,  nor  protection  of  col- 
lege football  receipts. 

If  the  proposed  subsection  is  intended  to  protect  the  gate  receipts 
for  home  games  of  professional  sports  teams,  it  would  mark  a  new 
affirmative  congressional  policy.  While  section  2  of  Public  Law  87- 
331  permits  limited  blackout  provisions  in  pooling  arrangement  con- 
tracts exempted  from  the  antitrust  law,  Congress  has  not  thereby 
attempted  to  protect  home  gate  receipts.  Rather  its  intent  was  to 
limit  blackout  agreements. 

In  explaining  the  meaning  of  section  2  of  Public  Law  87-311, 
Representative  Celler  stated : 

Mr.  Speaker,  Section  2  of  the  bill  contains  the  first  of  two  significant  limita- 
tions on  the  antitrust  exemption  provided  by  the  bill.  Section  2  states  that 
the  antitrust  exemption  shall  not  apply  to  any  Joint  agreement  transferring 
television  rights  which  prohibit  the  televising  of  any  game  in  any  area,  except 
In  the  home  territory  of  a  member  club  on  a  day  when  that  club  is  playing  a 
game  at  home.  The  effect  of  Section  2  is  to  allow  only  so  much  of  a  blackout  as 
was  recognized  as  reasonable  by  the  judge  in  the  particular  case. 

Mr.  Speaker,  the  Department  of  Justice,  although  opposed  to  the 
enactment  of  legislation  of  this  character,  has  stated,  that  if  the 
committee  believes  that  a  bill  along  these  lines  is  in  the  public 
interest,  it  should  include  a  limiting  provision  of  the  nature  of  see- 
tion  2. 

Simil  arly  the  I  louse  report  states : 

This  section  Is  designated  to  deny  the  antitrust  exemption  with  respect  to 
Joint  agreements  transferring  league  television  rights  which  prescribe  a  black- 
out of  any  territory,  except  in  the  situation  in  which  Judge  Grim  recognized 
such  blackout  as  reasonablet  namely,  in  the  home  territory  nf  a  member  club 
on  a  day  when  that  club  is  playing  a  game  at  home. 

Congress  was  thus  not  attempting  to  protect  the  home  gate  by 
including  section  2.  Rather,  Congress  created  an  antitrust  exemption 


ERIC 


517 


in  section  1  in  order  to  protect  the  weaker  teams  in  tho  league  who 
were  unable  to  sell  television  rights  iiiuivitluaHy.  Section  2  was  then 
inserted  solely  for  the  purpose  of  limiting  tho  scope  of  that  exemp- 
tion by  stating  that  the  exemption  would  not  be  available  if  restraints 
were  placed  on  the  television  broadcast  of  professional  games;  unless 
the  restraint  were  consistent  with  the  ones  recognized  as  reasonable 
by  Judge  Grim  in  United  States  v.  National  Football  League.  It  is 
therefore  my  opinion,  that  as  written,  the  blackout  rights  provided 
in  this  bill  go  beyond  any  previously  established  congressional  intent 
If  the  proposed  cable  sports  blackout  provision  represents  a  new 
policy  to  protect  home  gate  receipts,  I  would  suggest  that  this  com- 
mittee give  careful  consideration  to  such  a  policy;  at  a  time  when 
most  professional  snorts  teams  arc  playing  to  record  attendance,  X 
do  not  believe  that  tne  public  interest  is  served  by  denying  the  jpublio 
reasonable  access  to  sporting  events  through  secondary  transmissions 
via  cable  systems. 
I  would  further  suggest  that  any  benefits  which  such  a  blackout 
revision  might  provide  the  weaker  teams  would  be  more  than  offset 
y  the  detrimental  impact  such  a  provision  would  have  on  the  growth 
of  cable  television  aim  the  availaoility  of  programing  to  the  general 
public,  I  submit  that  a  blanket  policy  of  protecting  home  gate  receipts 
for  all  professional  team  sports,  without  regard  to  tho  existing  finan- 
cial health  of  particular  spoils,  is  unwarranted  and  unnecessarily 
restrictive. 

If  this  committee,  however,  believes  that  it  is  a  necessary  national 
policy  to  protect  the  home  gate  receipts  of  professional  sports  teams, 
then  I  believe  clue  care  should  be  addressed  to  the  existing  overbreadth 
of  subsection  111(c)  (4)  (C).  Congress  in  the  past  chose  to  explicitly 
limit  blackouts  to  what  a  court  said  was  reasonably  necessary  to  pro- 
tect gate  receipts.  Surely  nothing  more  is  required  here. 

The  following  are  some  of  the  aspects  of  the  subsection's  over- 
breadth. First,  it  is  not  limited  to  days  on  which  a  team  in  the  market 
is  playing  at  home.  Indeed,  it  is  not  even  limited  to  markets  which  have 
a  local  team  in  the  league,  or  even  the  sports,  to  which  the  blackout 
would  apply. 

Second,  it  applies  even  where  none  of  the  local  stations  is  interested 
in  broadcasting  the  event  in  question. 

Third,  it  is  not  limited  to  the  geographic  are  critical  to  home  gate 
receipts.  When  the  limitation  on  the  antitrust  exemption  was  debated, 
cable  television  with  its  unique  ability  to  pinpoint  audiences,  was  not 
considered. 

Cable  differs  significantly  from  television  broadcasting  which 
transmits  to  the  public  for  up  to  a  radius  of  GO  miles.  Since  once  broad- 
cast, the  signals  of  a  television  station  are  not  selectively  blocked,  the 
onlv  practical  solution  to  protecting  home-draw  available  to  the  courts 
and  the  Congress,  at  that  time,  was  to  permit  the  blackout  of  broad- 
casts  by  local  stations  in  the  team's  market  when  the  team  was  at  home. 

The  incidental  but  necessary  effect  of  this  approach  was  to  black  out 
an  area  much  larger  than  was  necessary  to  protect  the  home  territory. 
Since  the  reach  of  a  cable  television  svstem  is  limited  to  its  own  com- 
munity blackout  provisions  applicable  to  cable  television  can  and 
should  1)0  limited  to  the  geographic  area  reasonably  necessary  to  pro- 
tect the  homegate. 
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Now,  if  1  may  make  an  aMuc  to  my  prepared  text,  that  paragraph  is 
a  little  complicated,  and  I  think  it  may  l>e  more  understandable  if  wo 
take  a  specific  example.  _ 

The  Football  leagues,  for  example,  generally  attempt  to  black  out 
stations  for  a  75-mile  ratlins  around  Hie  stadium.  Given  the  fact  that  a 
television  station  broadcasts  approximately  00  miles,  a  station  right 
at  the  edge  of  that  black-out  ring,  that  is  TO  miles  from  the  stadium, 
will  put  a  receivable  signal  bark  to  within  tf»  miles  of  the  stadium. 
Thn5*  by  their  actual  practice,  what  the  learns  are  saying  is  that  they 
wan;  an  area  of  10  to  15  miles  around  their  stadium  to  be  blacked  out 
front  television  reception.  Thus,  in  practice  they  have  voluntarily 
chosen  to  define  their  home  market  and  blackout  a  10-  to  15-miles 
radius  not  a  75-mile  radius. 

Since  cable  does  not  radiate  signals,  you  con  Id  have  a  cable  system 
lf>  to  18  miles  from  the  stadium  in  the  community  that  receives  signals 
coming  in  from  a  station  at  the  fringe  of  the  75-mile  ring,  which 
would  not  be  allowed  reception  under  this  bilh  but  by  the  actual  prac- 
tice* of  the  league,  and  I  believe  we  can  take  their  practice  as  indicative 
of  their  voluntary  judgment,  to  be  nonthreatening  to  their  homegate 
rtvt*i|iit>, 

A  spccHie  example  in  point  is  the  New  York  Giants  games  which 
are  broadcast  on  the  Hartford  television  station  WTK-TV,  which  is 
approximately  100  miles  from  New  York  City.  The  grade  It  contour  of 
that  television  station  comes  back  to  within  25  miles  of  New  York 
City  proper.  Tims  a  great  deal  of  Westchester  County  and  southern 
Connecticut  presently  receives  the  Giant's  games  off-air  from  Hart- 
ford. 

IJeturning  to  my  text  we  submit  that  the  problems  of  defining  the 
area  of  protection,  which  may  differ  from  sport  to  sport,  market  to 
market,  and  year  to  year,  as  well  as  the  ability  to  grant  waivers  for 
equitable  reasons,  demands  a  flexible  approach  to  regulation  which 
cannot  adequately  be  met  by  the  necessary  rigidity  of  copyright  legis- 
lation. 

Some  fjexibility  could  be  provided  by  the  Federal  Communications 
Commission,  and  we  believe  that  delegating  appropriate  authority  to 
the  FCC  for  regulation  in  this  area  would  be  far  more  appropriate 
than  giving  professional  sports  programing  rigid,  preferential  treat- 
ment in  copyright  legislation. 

If  notwithstanding  the  foregoing,  this  committee  believes  that  some 
fo,  *m  of  preferential  treatment  for  sports  programing  is  necessary'  in 
this  bill,  then  I  suggest  the  following  alternative  for  a  sports  black- 
out provision : 

A  e;d>le  system.  located  within  the  ur  haul  zed  nrea  of  a  city  hi  which  a  profes- 
sional hnschail.  hasket luill.  football,  nr  hockey  team  is  permanently  heart- 
ilU'ird'TVil.  which  curries  secondary  transmission  of  distant  stations  pursuant  to 
a  ciuttpuNory  license  as  provided  for  herein,  may  he  required  to  delete  programs 
on  Mir  J  i  siunaTs  embodying  home  games  of  such  team,  if  Ihe  home  learn  or  its 
league  h;\s  made  the  ^ai/m  miavaUahle  to  all  television  stations  which  serve  the 
city  in  which  the  caMe  system  is  looated. 

t'ahle  systems  in  existence  on  the  date  of  enactment  of  tins  not  shall  not  he 
required  to  delete  such  programs. 

Thank  yon  for  your  courtesy  and  consideration. 

Senator  MWYki.iav.  All  riofht.  Thank  yon.  Mr.  HoMetter. 

-Ml  right.  The  next  witness.  Mr.  Bradley. 
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Mr.  Hraw.ky.  My  minu'  is  Rex  A.  Bradley.  1  am  president  of  Tele- 
Cable  Corn,  with  offices  at  740  Duke  Street!  Norfolk,  Va.  1  am  also  u 
member  of  the  board  of  direeto's  of  the  National  Cable  Television 
Association. 

TeleCable,  my  company,  is  the  10th  largest  cable  television  company 
in  the  United  States,  ami  through  its  subsidiaries  operates  33  cable 
television  systems  located  in  South  Carolina,  Georgia,  Alabama,  North 
Carolina,  West  Virginia,  Illinois,  Wironsin,  Virginia,  and  Kansas. 

Because  the  member  of  the,  public  who  avail  themselves  of  my  com- 
pany's cable,  television  services  desire  more  diverse  programing  at 
more  convenient  viewing  times,  I  am  vitally  interested  in  thotie  sections 
of  S.  1301  which  n  licet  cable  television  operations. 

It  is  my  understanding  t hat  subsection  111(c)(4)(C)  provides  a 
sports  blackout  applicable  to  the  reception  and  distribution  of  tele- 
vision broadcast  signals  by  cable  television  systems.  It  is  to  that 
specific  subsection  that  i  wish  to  address  my  comments, 

While  I  am  not  a  lawyer.  I  understand  that  professional  football, 
baseball,  basketball,  and  hockey  clubs  have  Ixvn  all'orded  special 
treatment  under  the  Federal  antitrust  statutes,  to  enable  them  to  pool 
their  separate  rights  for  television  and  radio  broadcasting  without 
violating  the  national  anticompetitive  policy,  and  also  to  prevent  such 
pooling  contracts  from  being  used  to  impair  college  broadcast  receipts. 

If  the  sports  blackout  subsection  is  enacted  as  presently  written,  a 
cable  television  system  in  a  television  market  would  be  prevented  from 
carrying  a  live  professional  sporting  event  if  an  authorization  to 
broadcast  that  event  has  nor  l>een  secured  by  a  broadcast  station  within 
the  local  service  area  of  which  the  cable  system  is  located, 

I  believe  that  this  cable  sports  blackout  provision  goes  far  beyond 
a  restatement  of  the  existing  national  antitrust  policy,  and  is  un- 
related to  the  reasons  for.  and  the  purposes  of.  the  exemption  from 
the  antitrust  laws  granted  by  Public  Law  S7-33I, 

Furthermore,  in  the  context  of  this  copyright  bill,  only  sports  pro- 
graming receives  special  treatment:  all  other  types  of  commercially 
broadcast  programs  are  treated  the  same  in  determining  whether 
their  secondary  transmission  will  be  subject  to  a  compulsory  license. 

I  have  examined  my  own  company's  cable  television  systems  signal 
complement  in  the  light  of  the  proposed  sports  blackout  provision 
and  1  hud  that  21  of  the  33  systems  would  i>c  immediately,  and  ad- 
versely. alVectcd.  Furthermore,  it  is  my  opinion  that  almost  even- 
new  cable  television  station  would  also  be  seriously  allccted. 

As  I  understand  the  purpose  of  the  antitrust  exemption,  it  was, 
first,  to  allow  pooling  arrangement  so  that  the  draw  area  of  certain 
types  of  professional  sports  teams  could  be  protected,  This  area  has 
not  been  clearly  defined.  It  is  sometimes  called  the  home  territory. 

I  believe  that  nil  appropriate  area  would  be  the  urbanized  area,  as 
deiined  by  the  l\S.  Census  Bureau,  which  is  an  area  sufficiently  huge 
to  protect  a  home  teams  gate  receipts,  if  protection  is  deemed 
necessary. 

I  am  sure  that  this  committee  is  aware,  however,  that  there  is  much 
debate  al>out  whether  such  protection  is  necessary.  I  understand  that 
Senator  Pastore  has  introduced  S.  1841,  a  bill  wllieh  would  place  a  1- 
year  moratorium  on  such  blackouts  under  certain  circumstances. 
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f  Further,  (ho  Federal  Communicaf ions  Commission  lias  under  con- 
sideration, in  docket  10417.  proposed  rules  which  will  deal  with  the 
carriage  of  sports  events  hv  cable  television  systems. 

In  these  circumstances,  tlie  expansion  of  the  blackout  area  from  the 
home  territory  necessary  to  protect  the  gate  receipts  of  certain  sports 
teams  n>  the  service  area  of  n  television  station,  an  area  encompassing 
hundreds  of  square  miles,  would  be  most  unwise.  It  seems  to  mo  to  be 
better  public  policy  to  refine  the  antitrust  exemption  rather  than  to 
place  such  rigid  concepts  in  a  copyright  revision  bill. 

I  also  believe  that  the  exemption  to  the  antitrust  statutes  identifies 
onlv  four  major  team  spoils;  football,  baseball,  basketball,  and 
hockey.  The  language  of  the  sports  blackout  provision  in  S. 
would  expand  that  protection  to  all  professional  team  sports,  from 
soccer  to  the  roller  derby— if  that  is  a  sport. 

Tf  it  was  the  judgment  of  the  Congress  that  restrictions  should  be 
placed  on  the  extent  of  the  exemptions  to  our  antitrust  hnvw,  which  I 
believe  is  a  valid  and  necessary  one,  there  has  been  little  or  no  justi- 
fication* in  the  public  interest,  to  reverse  that  judgment.  If  for  no 
other  reason  alone  than  to  limit  the  erosion  of  our  antitrust  laws,  the 
present  sports  blackout  provision  of  S.  130>1  should  be  rejected. 

The  antitrust  exemption  was  designed  to  protect  a  local  member 
club  on  the  day  when  it  was  playing  at  home  from  a  broadcast  of  that 
home  game.  As  T  read  the  sports  blackout  provision  of  this  bill,  any 
sports  event  will  he  blacked  out  unless  it  is  being  broadcast  by  a  local 
television  station. 

In  my  experience  a  Redskin  fan  is  a  Redskin  fan,  and  can-in  tee  of  a 
Philadelphia  Eagles- New  York  Giants  game  on  a  cable  system  in 
Roekville,  ifd.,  even  if  that  game  is  not  broadcast  by  a  Washington 
television  station,  will  not  keep  the  New  York  (Hants*  fan  from  Ken- 
nedy Stadium,  i  f  he  can  get  tickets  to  the  game. 

I?  this  sports  blackout  provision  is  enacted  as  written,  it  will  reijuirc 
cable  television  systems  to  blackout  broadcasts  of  Ram-Kortynincrs 
games  in  towns  as  far  away  as  Lexington  Park,  Md.,  unless  it  is  carried 
on  a  local  station.  I  cannot  see  how  this  is  consistent  with  the  present 
antitrust  exemption  or  how  it  serves  the  public  interest. 

It  is  my  understanding  that  the  antitrust  exemption  provides  pro- 
tection only  when  a  football,  baseball,  basketball,  or  hockey  team, 
through  its  league,  has  prohibited  a  local  broadcast.  The  blackout 
provision  here  would  go  further. 

Kven  if  a  team  or  league  had  offered  the  program  to  a  local  television 
broadcaster,  who  had  turned  it  down  for  one  reason  or  another,  that 
game  could  not  be  carried  by  importing  a  television  station  from  a 
more  distant  city  which  had  "decided  to  broadcast  the  game.  Here  the 
standard  is  that  the  local  station  must  have  received,  in  hand,  author- 
ization to  broadcast  the  game. 

How  does  it  serve  the  public's  interest  to  prohibit  the  carriage,  of  a 
team  sports  event  if  the  local  broadcaster  chooses  not  to  get  broadcast 
authorization?  It  seems  clear  to  me  that  this  provision  also  ranges 
beyond  existing  public  policy  or  antitrust  statutory  exemptions. 

I  think  it  is  well  to  remember  that  the  sports  blackout  would  be  an 
illegal  conspiracy  in  restraint  of  trade  without  the  statutory  exemp- 
tion. It  is  submitted  that  when  football  teams  alone  receive  almost  $70 
million  this  year  from  radio  and  television  stations  for  broadcast 
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rights,  and  advertisers  arc  charged  $210,000  a  minute  for  their  mes- 
sages during  the  Super  Bowl,  the  sports  blackout  need  not  be  further 
expanded. 

In  any  event,  cable  television  viewers  in  mostly  remote  and  rural 
areas  have  come  to  depend  on  a  variety  of  sports  for  part  of  their  tele- 
vision entertainment.  It  would  not  be  in  the  public  interest  to  deprive 
viewer's  of  programs  to  which  they  have  become  accustomed  over  a 
period  of  many  years. 

Last,  I  believe  that  in  the  rapidly  developing  fields  of  professional 
sports  and  cable  television,  it  would  better  servo  the  public  interest 
to  provide  a  mechanism  which  would  remain  flexible,  so  that  changes 
in  the  public  interest  could  be  accommodated.  By  deleting  the  present 
spoils  blackout  provision  and  leaving  regulation  of  the  carnage  of 
such  programs  to  the  Federal  Communications  Commission,  that 
mechanism  can  be  achieved. 

As  FCC  Chairman  Dean  Burch  testified  last  year,  before  the 
Senate  Subcommittee  on  Communications  of  the  Committee  on 
Commerce  

Senator  McCleMjAX,  You  have  already  gone  over  your  time. 

Mr.  Braolbw  In  his  statement,  Chairman  Burch  pointed  out  that 
the  public  wiis  better  served  by  the  access  to  the  broadest  possiblo 
range  of  programing  made  available  to  the  largest  public*  Ho  stated 
that  impact  on  sports  teams  "must,  of  coui-se,  be  balanced  against  the 
desiro  of  the  public  for  the  most  diverse  possible  menu  of  sports 
programing." 

I  believe  that  it  is  highly  unfair  to  the  American  public  to  further 
deprive  them  of  the  right  to  watch  televised  events  of  the  professional 
sports  business. 

I  respectfully  urge  this  subcommittee  to  remove  section  111(c)(4) 
(C)  from  this  till 
Thank  you  for  the  opportunity  to  be  heard. 
.  Senator  McCltxlan.  Thank  you  gentlemen. 
[The  prepared  statement  of  Mr.  Hostetter  and  Mr.  Bradley  follow :] 

Statement  or  Ancos  B.  Hostetter,  Jr.,  Chairman,  National  Carle  Television 
Association,  Inc.,  Before  the  Subcommittee  on  Patents,  Trademarks  and 
Copyrights  of  tub  Committee  on  the  Judiciary 

I  am  Atnew  B.  Hostetter,  Chairman  of  the  National  Cable  Television  Associa- 
ting with  Dittoes  at  (US  mh  Street,  N.W.,  Washington,  DC.  20000.  I  wish  to 
address  my  comments  to  Subsection  111(c)(4)  (C)  of  S.  1301,  which  Is  the  cable 
sports  blackout  provision  of  the  proposed  revision*  of  the  federal  copyright 
statute. 

At  the  outset,  the  total  uniqueness  of  the  sports  blackout  provision  must  be 
emphasized.  Section  111  of  the  Bill  would  establish  a  scheme  of  copy  right  liability 
for  secondary  transmissions  by  cable  television  systems.  Some  secondary  trans- 
missions would  be  exempt  from  copyright  liability;  some  would  be  subject  to 
compulsory  licensing;  and  some  would  become  actionable  as  acte  of  infringe* 
mont  absent  voluntary  licensing  by  the  copy  right  holder. 

With  the  exception  of  the  sports  blackout  provision,  the  liability  of  various 
secondary  trausml scions  depends  solely  upon  such  factors  as  the  classification 
of  the  primary  brondcast  station,  the  location  of  the  cable  system,  the  types 
of  broadcast  signals  available  in  the  market,  the  existence  of  exclusivity  agree- 
ments, and  certain  notices  and  payments  required  by  cable  systems.  What  makes 
the  s|K»rts  blackout  provision  unique  is  that  it  is  the  only  provision  In  Section 
111  which  makes  a  distinction  based  upon  the  program  content  of  the  secondary 
transmission.  Except  for  sports  programming,  all  types  of  commercially  broad- 
cast programs  are  treated  the  same  In  determining  whether  their  secondary 
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transmission  will  be  subject  to  a  compulsory  license.  Only  snorts  programming 
receives  special  treatnieul. 

I  wish  to  make  dear  that,  as  others  haw  already  testified,  the  cable  industry 
supports  the  concept  of  compulsory  licensing  for  secondary  transmissions  with 
the  payment  of  reasonable  firs  for  such  licenses.  I  submit,  however,  that  it 
would  be  unreasonable  and  disserving  of  the  puhlte  interest  for  the  Congress  to 
treat  sports  programming  differently  in  Section  111  from  other  programming, 
and  to  deny  en  hie  systems  compulsory  licenses  for  carriage  of  such  programming 
where  they  would  otherwise  exist. 

As  Subsection  111  (c)  <4>  (O)  (Hi)  is  now  written,  the  sports  blackout  pro- 
vision would  prevent  the  carriage  by  a  cable  system  of  a  live  professional  team 
sports  event.— which  otherwise  would  be  carried—if  an  authorization  to  broad* 
cast  that  event  lias  not  been  granted  to  any  of  the  broadcast  stations  within 


On  its  faces  the  cable  sports  blackout  provision  is  unrelated  to  the  rationale 
and  puri*>se  of  the  exemption  from  the  antitrust  laws  granted  bv  Public  Iaisv 
N7-3SI  <lo  1\>U\  &12!>2).  Both  the  House  ami  Senate  Coimnlttees  on  the 
Judiciary  clearly  stated  that  the  purposes  of  that  legislation  were  (t)  to 
enable  the  member  dubs  of  a  professional  football*  baseball,  basketball  or 
hockey  league  to  ikx>1  their  separate  rights  without  violating  the  antitrust  laws 
and  (2»  to  prevent  such  package  contracts  from  being  used  to  impair  college 
football  receipts.1  Subsection  111(c)(4)(C)  concerns  neither  pooling  arrange- 
ments to  help  weaker  clubs  in  a  league,  nor  protection  of  college  football  receipts. 

The  proposed  subsection  Is  also  far  too  broad  to  be  intended  to  protect  the 
gate  receipts  for  home  games  of  professional  sj>orts  teams;  and  if  it  were  so 
intended,  it  would  mark  a  new  affirmative  Congressional  i>olicy.  While  Section 
2  of  iridic  Law  S7 -Ml  ]>erni!ts  limited  blackout  provisions  in  pooling  arrange- 
ment contracts  exempted  from  the  antitrust  law.  Congress  was  not  therebv 
attempting  to  protect  home  gate  receipts.  Rather,  its  intent  was  to  limit  black- 
out, agreements. 

In  explaining  the  meaning  of  Section  2  of  Public  Law  S7-33I.  Representative 
feller  stated  : 

"Mr.  Sj>eakcr.  section  2  of  the  bill  contains  the  first  of  two  significant  limita- 
tions on  the  antitrust  exemption  provided  by  the  hill.  Section  2  states  that  the 
antitrust  exemption  shall  not  apply  to  any  joint  agreement  transferring  tele- 
vision rights  which  prohibit  the  televising  of  any  game  in  any  area,  except  in 
the  home  territory  of  a  member  club  oa  a  day  when  that  club  is  playing  a  game 
at  home.  The  effect  of  section  2  is  to  allow  only  so  much  of  a  blackout  as  was 
recognized  as  reasonable  by  the  judge  in  tho  particular  ease. 

"Mr.  Shaker,  the  Department  of  Justice,  although  opjiosed  to  the  enactment 
of  legislation  of  this  character,  lias  stated,  that  if  the  committee  believes  that  a 
bill  along  these  lines  is  in  the  public  interest.  It  should  include  a  limiting  pro- 
vision of  the  nature  of  section  2." 

Similarly,  the  House  Report  states  : 

"This  section  is  designated  to  deny  the  antitrust  exemption  with  respect  to  joint  ' 
agreements  transferring  league  television  rights  which  prescribe  a  blackout  of 
any  territory,  except  in  the  situation  in  which  Judge  Grim  recognized  such  black- 
out as  reasonable,  namely,  in  the  home  territory  of  a  mender  club  on  a  day  when 
that  club  is  playing  a  game  at  home." 

Congress  was  thus  not  attempting  to  protect  the  home  gate  by  including  Section 
2.  I ta tiier.  Congress  created  an  antitrust  exemption  in  Section  1  in  order  to  pro- 
tect the  weaker  teams  in  the  league  who  were  unable  to  sell  television  rights  in- 
dividually. Sect  Urn  2  was  then  Inserted  solely  for  the  purpose  of  limiting  the  scope 
of  the  exemption  by  stating  that  the  exemption  would  not  he  available  if  restraints 
were  placed  on  the  television  broadcast  of  professional  games— unless  the  re* 
st mint  was  the  only  one  recognized  as  reasonable  by  Judge  Grim  in  United 
Stftttx  v.  Xttt  tonal  FtmtbnU  Lvttffm\  Ml)  K.  Snpp.  310  (RD.  Pa.  1053). 

If  the  proposed  cable  sports  blackout  provision  represents  a  policy  to  protect 
home  gate  receipts,  I  would  suggest  that,  this  Committee  give  careful  conshlera* 
Hon  to  such  a  policy.  At  a  time  when  most  professional  team  sports  are  playing  f0 
nvord  attendance.  I  do  not  believe  that  the  public  interest  Is  served  by  denying 
the  public  reasonable  access  to  sporting  events  through  secondary  transmissions 
via  cable  television.  I  would  further  suggest  that  any  benefits  which  such  a 

MIR.  Kn».  No.  117S.  STth  Conp..  1st  (mi)  :  S.  Ron.  No.  10S7.  87th  Cone  1*1 

Sess.  (1061 ). 
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blackout  provision  might  provide  the  weaker  leagues  would  ho  more  than  offset 
by  the  detrimental  lm|>aet  such  a  provision  would  have  on  the  growth  of  cable 
television,  I  submit  that  a  blanket  polity  of  protect  in*?  Inane  gate  recoil*  s  for 
all  professional  team  sj>orts,  without  regard  to  the  os  1st  nig  financial  health  of 
particular  sports,  is  unwarranted  ami  unnecessarily  restrictive. 

If  this  Committee,  however,  believes  that  It  U  necessary  national  policy  to  pro- 
tect the  home  receipts  of  professional  sports  teams,  then  I  l>elieve  due  care 
should  be  addressed  to  the  existing  overbreadth  of  Subsection  11!  (chIMC), 
Congress  in  the  past  chose  to  limit  blackouts  to  what  was  reasonably  necessary  to 
protect  Kate  receipts.  Surely  nothnltt  more  is  resulted  here. 

The  following  are  some  of  the  aspects  of  the  subsection's  overbreadth.  First,  it 
is  not  limited  to  days  on  which  a  team  in  the  market  is  playing  nl  home.  Indeed, 
it  is  not  even  limited  to  markets  which  have  a  local  team  in  the  league,  or  even 
the  sports,  to  which  the  blackout  Would  apply.  Second.  It  applies  even  where 
none  of  the  local  station*  is  interested  lu  broadcasting  the  event  In  question. 
Third,  it  is  not  limited  to  the  geographic  critical  to  home  gate  receipts, 
When  the  Hunt  a  I  ion  on  the  antitrust  exemption  was  debated,  cable  television 
with  its  unique  ability  to  pinpoint  audiences,  was  not  considered,  tt  differs, 
significantly  from  television  broadcasting  whicJi  tmnsniits  to  the  public  for  up 
to  a  radius  of  sixty  miles.  isinoe  once  broadcast  the  signals  of  a  television  station 
are  not  selectively  Mocked,  the  only  practical  solution  to  protecting  home  "draw*' 
available  to  the  Courts  and  the  Congress,  at  that  time,  was  to  permit  the  blackout 
ofhroadcasts  hy  local  stations  in  the  team's  market  when  the  team  was  at  home. 
The  Incidental  but  necessary  effect  of  this  approach  was  to  black  out  an  area 
much  larger  than  was  necessary  to  protect  the  home  territory,  Klnee  the  reach 
of  a  eabte  television  system  is  limited  to  its  own  community,  blackout  provisions 
applicable  to  cable  television  can  ami  should  be  limited  to  the  geographic  area 
reasonably  necessary  to  protect  the  home  Kate. 

We  submit  that  the  problems  of  defining  the  urea  of  protection,  which  may 
differ  from  sport  to  sport,  market  to  market,  and  year  to  year,  a*  well  as  the 
ability  to  grant  waivers  for  equitable  reasons,  demand  a  flexible  approach  to 
regulation  which  cannot  ndiquately  he  met  by  the  necessary  rigidity  of  copyright 
legislation.  Such  flexibility  could  be  provided  by  the  Federal  Communications 
Commission,  and  we  believe  that  delegated  appropriate  authority  to  the  KCC  for 
regulation  in  this  area  would  be  fare  more  appropriate  than  giving  professional 
sports  programming  rigid,  preferential  treatment  in  copyright  legislation. 

If  some  form  of  preferential  treatment  for  sports  programming  is  deemed 
necessary  by  f his  Committee,  then  I  suggest  the  follow  ing  alternative  for  a  sports 
blackout  provision : 

"A  cable  system,  located  within  the  urbanized  area  of  a  city  \n  which  a  pro- 
fessional basebali.  basketball,  foot  ha  II,  or  hoc-key  team  is  |»ermanciUly  head- 
quartered, whica  carries  secondary  transmissions  of  distant  stations  pursuant  to 
a  compulsory  license  as  provided  for  herein,  may  ho  required  to  delete  programs 
on  such  signals  embodying  home  games  of  such  team,  If  the  home  team  or  its 
league  has  made  the  game  Unavailable  to  nil  television  stations  which  servo  the 
city  In  which  the  eahle  system  is  located.  Cable  systems  In  existence  on  the  dare 
of  enactment  of  this  ACT  shall  not  he  required  to  delete  such  programs.0 

Thank  you  for  your  courtesy  and  consideration. 

Statbmkxt  ok  Hkv  A.  Hkam  ey,  Prksidknt.  Tfi.ecabi.k  Corp.,  11k fore  the  Sta- 

COMMITTKK  ON  PAIKNTS.,  TkAUKMAKKS,  A  NO  CoeYHIUllTS  OK  V  HE  SENATE  COM- 
MITTEE ox  Tiii:  Judiciary- 

My  name  is  Hex  A,  Bradley.  I  am  President  of  TeleCablo  Corporation  with 
offices  at  740  Duke  Street,  Norfolk,  Virginia  2'AolO.  I  am  also  a  mender  of  the 
Hoard  of  Pi  rectors  of  the  National  Cable  Television  Association,  Inc.  TeleCablo 
is  the  sixteenth  largest  cable  television  company  in  the  Coifed  Slates  which, 
through  Its*  subsidiaries,  operates  thirty -three  cable  television  systems  located 
in  South  Carolina.  (Georgia.  Alalwima,  North  Carolina*  West  Virginia.  Illinois. 
Wisconsin.  Virginia  ami  Kansas.  Because  the  members  of  the  public  who  avail 
themselves  of  my  company's  cable  television  services  desire  more  diverse  pro- 
gramming, at  more  convenient  viewing  times,  I  am  vitally  interested  in  those 
ac  tions  of  R,  I'fcij  which  affect  cable  television  operations. 

It  is  my  understanding  that  Subsection  111  (c)  (4)  (C)  provides  a  sports  black- 
out t*  f'Mhle  to  the  reception  ami  distribution  of  television  broadcast  signals 
hy  cable  television  systems,  it  is  to  that  si>oeific  subsection  that  I  wish  to  address 
my  comments 
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While  I  am  not  a  lawyer,  I  understand  that  professional  football,  baseball, 
basketball  and  hockey  clubs  have  been  afforded  special  treatment  under  the  Fed- 
eral antitrust  statutes,  to  enable  them  to  pool  their  separate  rights  for  television 
and  radio  broadcasting  without  violating  the  national  anticompetitive  policy,  and 
also  to  prevent  such  pooling  contracts  from  being  used  to  Impair  college  broad- 
cost  receipts. 

If  the  "sports  blackout"  subsection  is  enacted  as  presently  written,  a  cable 
television  system  in  a  television  market  would  be  prevented  from  carrying  a  live 
professional  team  sports  event  if  an  authorization  to  broadcast  that  event  has 
not  been  secured  by  any  broadcast  station  within  the  local  service  area  of  which 
the  system  Is  located. 

1  believe  that  this  cable  sports  blackout  provision  goes  far  beyond  a  restatement 
of  the  existing  national  antitrust  policy,  and  Is  unrelated  to  the  reasons  for,,  and 
the  purposes  of,  the  exemption  from  the  antitrust  laws  granted  by  FubllcJ&aw 
87-331.  Furthermore,  in  the  context  of  this  copyright  bill,  only  sports  program- 
ming receives  special  treatment ;  all  other  types  of  commercially  broadcast  pro- 
grams are  treated  the  same  In  determining  whether  their  secondary  transmission 
will  be  subject  to  a  compulsory  license. 

I  have  examined  my  company's  cable  television  systems  signal  complement  In 
tea  light  of  the  proposed  sports  blackout  provision  and  I  find  that  twenty-one  of 
the  thirty- three  systems  would  be  immediately,  and  adversely,  affected.  Further- 
more, It  Is  my  opinion  that  almost  every  new  cable  television  system  would  also  be 
seriously  affected. 

As  I  understand  the  purpose  of  the  antitrust  exemption,  it  was,  first,  to  allow 
pooling  arrangements  so  that  the  "draw  area"  of  certain  types  of  professional 
sports  teams  could  be  protected.  This  area  has  not  been  clearly  defined — It  Is  some- 
times called  "the  home  territory" — but  I  believe  that  an  appropriate  area  would 
be  the  urbanized  area,  as  defined  by  the  U.S.  Census  Bureau,  which  is  an  area 
sufficiently  large  to  protect  a  home  team's  gate  receipts,  if  protection  is  deemed 
necessary* 

I  am  sure  that  this  Committee  is  aware,  however,  that  there  is  much  debate 
about  whether  such  protection  is  necessary.  I  understand  that  Senator  Pastore 
has  Introduced  B.  1841,  a  Bill  which  would  place  a  one-year  moratorium  on  such 
blackouts  under  certain  circumstances.  Further,  the  Federal  Communications 
Commission  has  under  consideration,  in  Docket  10417,  proposed  rules  which  will 
deal  with  the  carriage  of  sports  events  by  cable  television  systems. 

In  these  circumstances,  the  expansion  of  the  "black-out"  area  from  the  home 
territory  necessary  to  protect  the  gate  receipts  of  certain  sports  teams  to  the 
service  area  of  a  television  station — an  area  encompassing  hundreds  of  sauare 
miles — would  be  most  unwise.  It  seems  to  me  to  be  better  public  policy  to  refine 
the  antitrust  exemption  rather  than  place  such  rigid  concepts  in  a  copyright 
revision  Bill, 

I  also  believe  that  the  exemption  to  the  anti-trust  statutes  Identifies  only 
four  major  team  sports :  Football,  Baseball,  Basketball  and  Hockey.  The  language 
of  the  sports  blackout  provision  in  S.  1361  would  expand  that  protection  to 
all  professional  team  sports  from  soccer  to  the  roller  derby.  If  it  was  the 
Judgment  of  the  Congress  that  restrictions  should  be  placed^on  the  extent  of  the 
exemptions  to  our  anti-trust  laws,  which  I  believe  is  a  valid  and  necessary  one 
there  has  been  little  or  no  justification,  In  the  public  Interest,  to  reverse  that 
Judgment.  If  for  no  other  reason  alone  than  to  limit  the  erosion  of  our  anti-trust 
laws,  the  present  sports  blackout  provision  of  S.  1861  should  be  rejected. 

The  anti-trust  exemption  was  designed  to  protect  a  local  "member  club**  on 
the  day  when  it  was  playing  at  home  from  a  broadcast  of  that  home  game.  As  I 
read  the  sports  blackout  provision  of  this  Bill,  any  sports  event  will  be  blacked 
out  unless  It  is  being  broadcast  by  a  local  television  station.  In  my  experience  a 
Redskin  fan  Is  a  Redskin  fan,  and  carriage  of  a  Philadelphia  Eagles-New  York 
Giants  game  on  a  cable  system  in  Rockville,  Maryland,  even  If  that  game  Is  not 
broadcast  by  a  Washington  television  station  will  not  keep  that  fan  from  Ken- 
nedy Stadium,  if  he  can  get  tickets  to  the  Redskins*  game.  If  this  sports  blackout 
provision  is  enacted  as  written,  It  will  require  cable  television  By  stems  to  black- 
out broadcasts  of  Rams  Forty-NIners  games  In  towns  as  far  away  as  Lexington 
Park,  Maryland,  unless  it  is  carried  on  a  local  station.  I  cannot  see  how  this 
te  consistent  with  the  present  anti-trust  exemption  or  how  it  serves  the  public 
interest 

It  is  my  understanding  that  the  anti-trust  exemption  provides  protection  only 
when  a  football  baseball  basketball,  or  hockey  team,  through  Its  league,  has 
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prohibited  a  local  broadcast.  The  blackout  provision  here  would  go  farther. 
Even  if  a  team  or  league  had  offered  the  program  to  a  local  television  broad* 
caster,  who  turned  it  down  tot  one  reason  or  another—that  game  could  not  be 
carried  by  Importing  a  television  station  from  a  more  distant  city  which  had 
decided  to  broadcast  the  game.  Here  the  standard  Is  that  the  local  station  mwst 
have  received,  In  hand,  authorization  to  broadcast  the  game.  How  doea  It  serve 
the  publics  Interest  to  problhlt  carriage  of  a  team  sports  event  If  the  local  broad- 
caster chooses  not  to  get  broadcast  authorization?  It  seems  clear  to  me  that  this 
provision  also  ranges  beyond  exlstlug  public  policy  or  antitrust  statutory 
exemptions* 

1  think  it  is  well  to  remember  that  the  sports  blackouts  would  be  an  illegal 
conspiracy  in  restraint  of  trade  without  the  statutory  exemption.  It  la  sub- 
mitted that  when  football  teams  alone  receive  almost  $70  million  this  year 
from  radio  and  elovlslon  stations  for  broadcast  rights,  and  advertisers  are 
charged  $210,000  a  minute  for  their  messages  during  the  Super  Bowl,  the  sports 
blackout  need  not  be  further  expanded. 

In  any  event,  cable  television  viewers  in  mostly  remote  and  rural  areas  have 
come  to  depend  on  a  variety  of  sports  for  part  of  their  television  entertainment 
It  would  not  be  in  the  public  Interest  to  deprive  viewers  of  programs  to  which 
they  have  become  accustomed  over  a  period  of  many  years. 

Lastly,  I  believe  that  In  the  rapidly  developing  fields  of  professional  sports 
and  cable  television,  It  would  letter  serve  the  public  Interest  to  provide  a  mecha- 
nism which  would  remain  flexible,  so  that  changes  in  the  public  interest  could 
be  accommodated.  Ky  deleting  the  present  sports  blackout  provision  and  leav- 
ing regulation  of  the  carriage  of  such  program*  to  the  federal  Communications 
Commission,  that  mechanism  can  be  achieved. 

As  FCC  Chairman  J? can  Huron  te* titled  last  year,  before  the  Senate  Subcom- 
mittee on  Communications  of  the  Committee  on  Commerce : 

"The  Commission  is  welt  aware  of  the  facts  of  sports  blackouts.  Each  new  foot- 
ball season  brings  us  a  steady  stream  of  complaints  that  a  particular  television 
station  is  not  televising  a  particular  game  because  of  a  blackout  provision. 
t  «  *  *  *  *  • 

"There  is  also  the  background  matter  of  cable  television  and  sports  blackouts. 
We  instituted  a  rule  making  proceeding  In  the  entire  area  of  eable's  sports  car- 
riage on  February  %  1972,  the  same  day  the  Commission  adopted  its  new  rules 
for  cable  television. 

•  To  focus  the  proceeding,  we  proposed  a  specific  rule  to  deal  with  Section  1202 
and  requested  comment  on  other  possible  rules  to  carry  out  the  purposes  of  the 
law  as  a  whole.  Under  our  proposed  rule,  when  a  major  league  football,  baseball, 
basketball,  or  hockey  team  U  playing  at  home,  a  cable  system  licensed  to  the 
home  city  of  a  team  may  not  carry  a  professional  game  of  the  same  sport  unl6*i 
it  U  available  on  a  local  station.  (In  this  event,  of  course,  it  must  be  carried.)" 

Chairman  Burch  pointed  out  that  the  public  was  tetter  served  by  access  to  the 
broadcast  possible  range  of  programming  made  available  to  the  largest  possible 
public.  He  stated  that  impact  on  sports  teams  "must,  of  course,  *~a  balanced 
against  the  desire  of  the  public  for  the  most  diverse  possible  menu  of  sports 
programming." 

I  believe  that  it  is  highly  unfair  to  the  American  public  to  further  deprive 
them  of  the  right  to  watch  televised  events  of  the  professional  sports  business. 

I  resi>octfully  urge  this  Subcommittee  to  remove  Section  111(c)(4)(C)  from 
this  Hill, 

Thank  you  for  the  opportunity  to  be  heard.  If  you  should  desire  a  supple- 
mentary statement  showing  examples  of  how  the  purposed  sports  blackout 
would  affect  my  company's  cable  television  systems,  I  would  be  happy  to  provide 
it. 

Mr.  Brexnak.  The  next  witnesses  appear  on  behalf  of  the  National 
Collegiate  Athletic  Association. 

Senator  McCm-xlak.  All  right,  gentlemen.  Have  ft  seat. 

Mr.  Brknxan.  Gentlemen,  you  hftvo  12  minutes  for  your  part  of 
the  presentation. 

Mr*  Higgins,  would  yon  identify  yourself  and  your  associate  for 
the  record, sir? 

Mr.  Hjooixs.  Yes,  sir.  I  am  James  B.  Higgins,  athletic  director  at 
Lamar  University  in  Ikanmont,  Tex.  I'm  speaking  to  the  concerns 
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and  interests  of  the  National  Collegiate  Athletic  Association.  As  a 
member  of  the  NCAA's  Television  Committee,  and  chairman  of  our 
rablo  television  subcommittee,  1  am  supposed  to  keep  abreast  of  our 
concerns  with  the  cable  industry. 

Mr.  Thomas.  Mr.  Chairman,  my  name  is  Ritchie  Thomas.  I  am 
associated  with  the  law  firm  of  Cox.  Landlord  &  Hrown,  Washington 
counsel  for  the  National  Collegiate  Athletic  Association. 

I  limy  say  that  we  understood  that  we  had  15  minutes,  so  we  may  go 
a  couple  minutes  over. 

Senator  McCf -kixav.  Ocntlcniem  we  do  have  another  vote  scheduled 
for  4 : 30.  We  have  an  hour,  but  sometimes  we  ask  some  questions.  And 
so,  if  you  are  through  within  that  hour.  T  will  be  satisfied. 

I  try,  in  allocating  the  time,  to  he  as  fair  as  I  could,  but  I  realize 
sometimes  presenting  a  statement  the  witness  feels  like  he  wants  to 
further  emphasize  Ins  point,  lie  doesn't  quite  get  through,  and  we  try 
to  take  those  things  into  consideration. 

So  you  may  proceed. 

Mr.  1  Irnmvs.  Thank  you. 

I  would  like  to  digress  in  a  few  places  from  the  prepared  statement. 

STATEMENT  OF  JAMES  B.  HIGGINS,  CHAIRMAN,  CATV  SUBCOM- 
MITTEE, NATIONAL  COLLEGIATE  ATHLETIC  ASSOCIATION;  AC- 
COMPANIED BY:  BITCHIE  T.  THOMAS,  ESQ.,  OF  COX,  LANGFORD 
&  BROWN,  WASHINGTON  COUNSEL,  NCAA 

Mr.  Hicotxs,  Tiie  members  of  the  National  Collegiate  Athletic  As- 
sociation have  a  vital  interest  in  the  cable  television  provisions  of  the 
copyright  revision  legislation,  Senate  bill  VMM,  which  is  the  subject  of 
these  Iiea rings,  and  we  appreciate  the  opportunity  to  appear  today 
am*  explain  our  interest  and  our  concerns. 

The  provisions  ultimately  incorporated  into  this  legislation  will 
broadly  define  the  conditions  nnder  which  cable  television  systems 
will  be  authorized  to  intercept  programing  broadcast  over  the  air  by 
television  broadcast  stations  ana  carry  those  programs  to  cable  system 
subscribers  who  may  be  located  hundreds  of  miles  away  from  tlic  site 
of  the  broadcast. 

The  NCAA  strongly  believes  that  if  serious  injury  to  high  schools 
and  collets  is  to  be  prevented,  the  authorization  for  such  secondary 
transmissions  by  cable  systems  must  be  qualified  in  two  special  re- 
spects (I)  In  order  to  avoid  the  special  and  injurious  impact  un- 
limited secondary  transmissions  of  broadcast  television  programs 
would  have  in  the  case  of  intercollegiate  sports,  cable,  systems  should 
be  denied  authority  under  the  blanket  copyright  license  provisions  to 
make  secondary  transmission  of  intercollegiate  sports  events  to  areas 
where  they  are  not  carried  by  local  television  broadcast-  stations. 
And  T  would  like  to  come  back  to  that  point  later. 

(2)  In  order  to  avoid  serious  erosion  of  the  protection  which  Con- 
gress extended  to  high  schools  and  colleges  in  the  Telecasting  of  Pro- 
fessional Sports  Contests  Act.  which  is  Public  Law  87-331,  and  regard- 
less whether  it  makes  any  other  specific  provision  regarding  second- 
ary transmission  of  professional  sports  events,  the  legislation  should 
specifically  deny  cable  systems  authority  to  make  secondary  trans- 
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missions  of  professional  football  games  into  areas  where  telecasts 
a  iv  prohibited  under  section  3  of  that  act  . 

A  little  backround  on  the  NCAA  itself.  It  is  voluntary,  nonprofit, 
education  organisation  composed  of  771  members  of  winch  almost 
700  aro  4-year  colleges  and  universities.  The  mcmbei'ship  provides  in- 
tercollegiate competition  in  24  different  sports  in  winch  each  year 
more  than  175,000  students  compete. 

A  basic  purpose  of  the  association  is  to  initiate,  stimulate,  and  im- 
prove intercollegiate*  athletic  urograms  for  student  athletes. 

Of  these  sports  programs  there  arc  only  two,  in  fact  only  one  sports 
program  which  makes  any  money  for  tlu>  colleges.  Onv  football  pro- 
gram takes  in  dollars,  and  our  basketball  program  just  about  breaks 
even  at  most  universities  and  colleges.  Tennis,  track,  field,  swimming, 
golf,  all  of  the  other  programs  provide  no  income. 

We  usually  take  what,  if  any,  profits  we  make  from  our  football 
and  basketball  programs  and  support  these  other  programs.  In  sup- 
port of  these  programs,  the  NCAA  members  annually  s;;eml  over 
$M7.4  million  in  the  administration  and  conduct  of  intercollegiate 
competition.  As  I  have  pointed  out,  for  most  of  these  institutions, 
income  from  attendance  from  these  major  sports  events  is  a  substantial 
source  of  income  of  economic  support  for  their  programs.  But  there 
are  only  nhmtt  sr>  of  all  these  TOO  members  whose  intercollegiate  pro- 
grams are  operated  in  the  black.  The  programs  are  subsidized  by  the 
institutions  or  the  State  legislature  because  they  feel  that  it  is  im- 
portant to  the  national  and  local  interest. 

(Jetting  back  to  point  Xo.  1,  in  about  lord,  the  NCAA  saw*  the  im- 
pact that  the  media  of  television  was  going  to  have  on  our  athletic 
programs,  and  appointed  a  committee  to  develop  a  television  plan  to 
control  that  impact. 

We  were  very  much  afraid  of  the  impact  of  television  on  the  insta- 
dium  attendance. 

Now,  we'd  like  to  point  out  that  the  plan  that  we  operate— I  would 
like  to  read  the  purpose*  of  the  plan— that  this  plan  is  modified,  im- 
proved, brought  up  to  date  every  2  years  and  it's  been  in  effect,  now 
about  2*2  years.  Through  this  plan,  we  control  our  television  program- 
ing, and  it  is  really  more  of  a  plan  to  protect  the  members  from  the  im- 
pact of  television  upon  the  iustadinm  attendance  than  it  is  for  the  dol- 
lars it  generates. 

We  state  that  the  purpose  of  this  plan  shall  be:  To  reduce  as  far  as 
possible  the  advene  effects  <>f  live  television  upon  football  game  at- 
tendance, ami  in  turn  upon  the  athletic  and  related  educational  pro- 
grams depending  upon  the  proceeds  therefrom ;  to  spread  football  tele- 
vision participation  among  as  many  colleges  ns  practicable:  to  promote 
college  football  through  the  use  of  television;  to  advance  the  overall  in- 
teiy*t  of  intercollegiate  athletics:  and  to  provide  college  football  tele- 
vision to  the  public  to  the  extent  that  they  are  compatible  with  these 
other  objectives. 

^  The  provision  of  this  plan  is  that  we  have  about  15  dates  a  year,  15 
Saturdays,  in  which  we  telecast  football.  If  we  telecast  one  gainc  each 
Saturday,  that  would  only  accommodate  30  colleges,  if  they  were  all 
different  schools.  So  to  spread  the  exposure  and  what  income  is  de- 
rived, we  devised  a  s\>tem  where  on  some  weekends  we  would  have 
regional  telecasts.  We'd  have  one  game  each  on  the  east  coast,  the 
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west  coast,  the  Midwest,  the  South,  the  Southwest,  maybo  live  in  all. 
Ami  wc  restrict  the  telecast  of  those  gaimvs  just  to  that  area,  so  that 
there  is  only  one  game  being  telecast  m  any  given  area  in  the  United 
States.  We  ilo  that,  as  I  stated,  to  increase  exposure  so  that  in  all  more 
schools  are  included  and  move  schools  benefit  from  the  income. 

However  we  don't  want  more  than  one  game  on  television  in  any 
area.  That  is  because  we  have  myriads  of  colleges,  small  and  large, 
daying  and  if  we  had  all  of  these  games  on  in  every  area,  we  would 
je  smothered.  A  good  example  of  what  would  happen — relating  to 
my  point  No.  1 — if  capable  systems  were  to  be  able  to  pick  up 
distance  signals  of  these  regional  games  is  provided  in  my  area,  in 
Texas,  The  only  game  we  might  have  on  local  television  would  be,  for 
instance,  Arkansas  and  Texas  Tech,  And  if  1  know  that  telecast  is 
scheduled  foi  u  certain  time  of  the  day,  sav  they're  going  to  play  at  2 
o'clock.  I  schedule  my  game  at  night,  or  if  it's  going  to  be  M  night,  I 
schedule  my  game  that  day. 

Wo  are  going  to  be  bothered  by  any  game  that  people  are  interested 
in,  they  will  be  watching  it.  If  cable  television  comes  in,  however,  they 
may  also  pick  up  the  game  on  the  east  coast.  It  might  be  Penn  State- 
ly otre  Dame,  and  start  about  1 1  o'clock  in  the  morning.  Next,  they  will 
pick  up  the  midwest  game,  it  could  be  Michigan  State-Michigan  or 
LSU-Mississippi,  and  end  up  on  the  west  coast  with  UCLA  or  some- 
body like  that  on  the  screen  until  9  o'clock  that  night. 

There  is  no  place  for  us  to  run.  Many,  many  schools  and  colleges  will 
be  disrupted  in  trying  to  attract  a  crowd,  and  for  this  reason,  we  would 
be  in  serious  trouble.  Without  express  liinhaimns,  obviously  there 
would  be  nothing  to  prevent  that. 

My  second  point  concerns  the  impact  of  professional  games.  Under 
this 'Public,  Law  87-331,  Congress  protected  the  colleges  and  high 
schools  from  the  pros  on  Saturdays  and  Friday  nights.  The  law  does 
however,  allow  them  to  telecast  if  there  is  not  a  high  school  or  a  college 
game  being  played  in  the  area. 

For  instance,  Atlanta  Falcons  are  playing  up  in  Minnesota,  and 
the  NFL  determines  there  is  no  college  game  and  no  high  school  game 
within  75  miles  from  Atlanta.  The  market  is  there  and  they  probably 
will  telecast  that  game  back  to  Atlanta.  And  they  wouldn't  hurt  any- 
body, they  wouldn't  hurt  any  high  school  game  or  any  college  game. 

If,  however,  cable  comes  in,  and  picks  it  up  off  the  air — and  par- 
ticularly later  when  the  technology  is  more  advanced,  and  they  are 
able  to  interconnect — this  game  could  be  carried  by  interconnecting 
cable  all  over  the  United  States  into  ninny  communities  which  are 
trying  to  have  a  local  school  or  college  football  game,  whether  it  was 
Honolulu  or  Arizona,  or  wherever.  We  think  certainly  this  protection 
the  CongiTss  gave  us  in  Public  Law  87-331  should  be  protected  from 
this  kind  of  erosion  by  cable. 

Returning  to  telecasts  of  collegiate  sports,  as  another  example,  we 
have  the  sellout  exception.  We  may  have  scheduled  one  game  to  be 
shown  all  over  the  Nation  that  day.  maybe  University  of  Southern 
California  and  Notre  Dame.  However,  the  Texas-Oklahoma  game  in 
Dallas  is  sold  out.  People  in  Dallas  can't  get  a  ticket.  People  in 
Normnti  can't  get  a  ticket,  and  |>eoplo  in  Austin  can't  get  a  ticket,  and 
\t'<  unt  <fning  *n  he  televised* 

So  the  plan  allows  that  game  to  be  televised  in  only  those  throe 
communities.  Obviously,  their  snp|>orters  should  have  an  opportunity 
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to  see  it,  buy  a  ticket,  or  sec  it  on  television,  and  the  network  which 
buys  our  national  program,  they  know  this.  They  say,  well,  okay, 
we  re  going  to  lose  those  three  markets.  That's  okay.  Wc  arc  going  to 
buy  the  program  with  that  limitation. 

llut  what  happens  and  lias  already  happened,  a  cable  company  puts 
up  their  antenna  and  picks  np  the' limited  telecast  and  carries  it  to 

additional  wide  areas.  I  believe  the  last  count  1  forget  how  many 

thousand  homes  in  the  Texas  Panhandle  and  Oklahoma  where  this 
Texas-Oklahoma  game  was  pirated  and  shown.  Obviously  this  hurts 
local  colleges,  and  the  big  advertisers,  the  Chevrolet  peopie,  the  people 
who  advertise  the  NCAA  package,  they  wonder  why  tney  should  be 
spending  their  money  on  trie  NCAA  package  when  their  rival,  Ford 
Motor  Co.,  picked  up  the  Texas-Oklahoma  game,  which  was  a  whole 
lot  better  game,  and  had  a  lot  more  interest.  As  a  result,  our  package 
is  less  valuable. 

These  are  the  salient  points  of  our  problem. 

We  think  if  the  limitations  we  request  are  not  placed  on  the  cable 
TV  systems,  then  the  end  result  will  l>e  less  college  television.  The  big 
schools,  the  Notre  Dames,  the  Ohio  States,  the  renn  States,  the  Ala- 
banms  and  Texas  Universities,  those  people  are  going  to  be  on  tele- 
vision, lint  the  people  who  will  get  hint  are  the  small  schools  that 
are  getting  some  exposure  because  of  our  plan,  because  we  spread 
out  these  exposures. 

And  if  the  protection  will  no  longer  be  there,  then  those  schools  who 
are  trying  to  regenerate  in-stadium  attendance  will  suffer.  In  addi- 
tion, our  plan  diverts  some  of  the  money  to  the  smaller  schools.  If  no 
limitations  are  imposed  on  secondary  transmissions  of  collegiate  sports 
events,  we  think  our  plan  will  be  completely  disrupted,  and  would 
blow  up. 

Moreover,  we  believe  that  the  secondary  transmission  authority 
should  include  a  provision  which  extends  to'high  schools  and  colleges 
the  same  protection  in  the  case  of  secondary  transmission  of  profes- 
sional football  games  by  cable  systems  as  that  which  they  now  possess 
from  television  broadcasts  of  t  hose  games. 

And  in  conclusion,  the,  NCAA  strongly  believes  that  the  limitations 
on  cable  systems'  secondary  transmission  of  sports  events  which  wc 
have  requested  are  of  vital  importance  to  the  colleges,  junior  colleges 
and  high  schools  of  the  United  States.  We  believe  that  these  limitations 
are  in  the  public  interest,  and  that  they  must  be  incorporated  into  any 
legislation  granting  cable  systems  broad  rights  to  make  secondary 
transmissions  of  a  television  broadcast. 

Senator  McClellax.  All  right. 

Mr.  Iliggins,  thank  you  very  much. 

[The  prepared  statement  of  Mr.  Iliggins  follows:] 

Statement  op  James  B.  Higgi.vs,  Chairman.  National  Collegia!  b  Athletic 
Association  Cable  Television  Subcommittee.  Before  the  Subcommittee 
ox  Patents,  Trademarks  and  Copyrights 

The  members  of  the  National  Collegiate  Athletic  Association  has  a  vital 
interest  in  the  cable  television  provisions  of  the  copyright  revision  legislation 
(S.  1301)  which  is  the  subject  of  these  hearings,  and  we  appreciate  the  oppor- 
tunity to  appear  today  and  explain  our  Interest  and  our  concerns. 


The  provisions  ultimately  incorporated  Into  this  legislation  will  broadly  define 
the  conditions  under  which  cable  television  systems  will  be  authorized  to  intercept 
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programming  broadcast  ovcr-ibo-air  hy  television  broadcast  stations  and  carry 
those  j unci's i ms  to  cable  system  subscribers,  who  tuny  he  located  hundreds  of 
miles  away  from  the  site  of  Iho  broadcast.  Tho  NCAA  strongly  believes  that  if 
serious  injury  to  high  schools  and  colleges  Is  to  ho  prevented,  the  authorization 
for  Mich  "secondary  transmissions'*  by  eahle  systems  must  he  qualified  In  two 
respects : 

1.  In  order  to  avoid  the  special  and  injurious  impact  unlimited  secondary 
transmissions  of  broadcast  television  programs  would  have  in  the  case  of  Inter- 
collegiate sports,  eahle  systems  should  he  denied  authority  under  the  blanket 
copyright  license  provisions  to  make  secondary  transmissions  of  Intercollegiate 
sports  events  to  areas  where  they  are  not  carried  hy  local  television  broadcast 
stations. 

2.  In  order  to  avoid  serious  erosion  of  the  protection  which  Congress  ex- 
tended  to  high  school «  ami  colleges  in  Hie  Telecasting  of  Professional  Sports 
Contests  Act  i  I'nblie  Law  *7-331i —  and  regardless  whether  it  makes  any  oNtor 
special  sports  events  -the  legislation  should  s|>eeinYnl1y  deny  cable  systems 
authority  to  make  secondary  transmissions  of  professional  football  games  Into 
areas  where  telecasts  are  prohibited  under  Section  3  of  Unit  Act. 

ilefore  turning  to  a  discussion  of  these  |>oihts.  however,  some  background 
information  may  he  useful.  The  National  Collegiate  Athletic  Association  is  a 
voluntary,  iioii-proiit.  educational  organization  composed  of  771  members,  of 
which  o!M»  are  four-year  colleges  and  universities  and  7-~>  are  allied  and  affiliated 
organizations.  The  NCAA  membership  provides  Intercollegiate  comi)etition  In  24 
different  sports  in  which  each  year  more  than  17."t,tH>0  students  comjictc.  A 
basic  purpo.se  of  the  Association  is  to  "initiate,  stimulate  and  improve  Intercol- 
legiate athletic  programs  for  student-athletes,  ,  .  ACl.t  Constitution,  Art. 
Two.  Se  t  ion  1  { a ) , 

The  NCAA  recognizes  that  "competitive  athletic  programs  of  the  colleges  are 
denned  to  he  a  vital  part  of  the  educational  system/*  .Yf.1.1  CoMttitutUitt.  Art 
Two.  swtirni  U.  In  support  of  these  programs,  NCAA  members  annually  spend, 
in  total,  more  than  $237.1  milium  in  tho  administration  and  conduct  of  Inter- 
co'h-L'iate  competition.  Kor  most  of  the  MCAAV  member  institutions.  Income 
from  attendance  at  major  sports  events  is  a  substantial  source  of  economic 
support  for  their  tidal  siwrt.s  programs.  Yet  there  are  only  approximately  So 
colleges  in  Ihe  Tinted  States  whose  intercollegiate  programs  are  operated  in 
the  black.  Kor  the  rest  of  the  N'CAA  members,  athletic  programs  are  operated 
at  a  deficit.  When  Income  from  live  gate  receipts,  television,  radio  and  like 
sources  are  deducted,  NCAA  four-year  institutions  of  higher  education  are  today 
annually  subsidizing  Intercollegiate  athletic  competition  by  approximately  $23.3 
million.  This  means  that  at  a  time  when  higher  education  is  faced  with  grave 
linainial  pressures,  it  is  running  a  deficit  of  $23.3  million  because  it  thinks 
viP*»rt>  parti  -tpatiou  is  a  valuable  educational  exi>erienee. 

We  underpin  tut  that  the  junior  colleges  have  a  comparable  experience  with 
the  financing  of  athletic  programs,  and  there  arc  increasing  rebuts  of  curtail- 
ment or  elimination  of  high  school  extracurricular  program*,  including  sports, 
as  a  result  of  budgetary  limitations,  Moreover,  tho  finances  of  tunny  high  schools 
and  colleges  are  stn  h  that  the  loss  of  just  2iX>  admissions,  representing  $1500  in 
b»st  income,  would  he  very  significant,  and  have  an  effect  on  the  overall  athletic 
program. 

Aira i list  this  kickgronnd,  any  action  adversely  affecting  ln-i>erson  attendance 
at  intereolleglate  and  intcrseholastic  s|>orts  event  is  a  matter  of  serious  concern. 
]*reei<cly  this  effivl.  however,  is  threatened  if  cable  television  systems  are  to  bo 
granted  blanket  secondary  transmission  authority  without  appropriate 
limitations. 

if.  r.iMirATioNs  snorm  rf  imposfh  ov  skcovoauv  transmissions  of 

I  M  I  KIU  OT.I.EUIA'I  K   SfOfSTS  KVKMS 

Sh-f*»  the  members  of  the  NCAA  have  implemented  a  series  of  television 

control  plans  in  order:  <  1 )  to  reduce  the  adverse  effects  of  live  television  upon 
school  and  college  football  game  attendance  (and.  in  turn,  on  the  athletic  and 
physjral  education  programs  dependent  ui>on  the  proceeds  from  that  attend- 
ance*, while  (2)  at  the  same  time  spreading  television  pari Iciptbui  among  as 
many  colleges  as  possible.  The  overall  objectives  have  been  to  advance  the  Iri- 
tenets  of  intercollegiate  athletics  and  to  provide  college  football  television  to 
the  public  to  rne  iniiest  cNreiir  compatible  with  other  objectives. 


331 


The  current  football  television  plan  calls  fur  network  telecasting  of  Saturday 
game*,  with  Juitlonw hit1  lelccast«  of  h  single  same  in  sumo  wwks  ami  In  other 
weeks  a  series  of  regional  games  Uoittwj  Ulceus^  Opportunity  is  also  au^.rded 
for  the  local  telecasting  lor  cablet -asting)  on  a  Jinuted  number  of  stations  of 
grimes  of  great  interest  in  a  particular  college  community,  under  specified  cir- 
cumstances and  only  if  no  apprcclnhlc  damage  will  ho  done  to  any  concurrently 
conducted  college  game.  Crtduy  night  telecasts  are  authorized  only  if  1  ir ■  injury 
wMl  be  duue  to  concurrently  conducted  college,  junior  college  or  high  school  values. 

This  arrangement  permits  a  wide  diversity  of  colleges  ami  universities  to 
appear  on  national  or  regional  television:  an  average  of  55  colleges  will  appear 
on  network  telecasts  in  any  year.  Income  from  such  appearances  typically  is 
received  hy  other  members  of  the  conferences  fo  which  the  iKirtlcfpauts  belong 
as  well  as  by  the  participants  themselves,  with  the  result  that  on  the  average 
22(1  colleges  ami  universities  share  in  this  income  each  year.  Taking  local  tele- 
casts Into  account,  In  H>72»  U>  members  of  the  NCAA  made  loS  np|>cn  ranees 
•in  some  form  of  simultaneous  television  pursuant  to  the  plan.  Seventy-four  of 
these  appearances  were  on  national  television.  Twenty -one  games  were  telecast 
in  local  uresis  I  ranging  from  Hartford  to  Honolulu)  under  the  provisions  govern- 
ing such  telecasts. 

A  somewhat  similar  plan  Ims  been  designed  in  order  to  permit  the  telecasting 
of  games  in  the  National  Collegiate  Kaskcthnl!  Championship,  again  contain- 
ing limited  restrictions  appropriate  to  provide  necessary  protection  to  Inperson 
attendance.  In  general,  the  tournament  television  policy  provides  that  first - 
roimd,  regional  and  national  finals  games  may  l>o  televised  via  stations  located 
nmre  than  1>0  miles  from  the  game  site  (120  miles  in  the  case  of  first -round 
games)  and  that  such  games  may  he  tclrvi.vd  viiienn  ?r«'«>grnphl:  al  restrictions 
provided  the  games  are  sold  out  at  least  -is  hours  prior  to  tlrst-round  ami  iv 
glottal  games  or  72  hours  prior  to  the  tiuals  games,  tn  addition,  the  basketball 
telecasting  i»oUcies  of  the  various  intercollegiate  conferences,  although  diverse, 
generally  take  account  of  the  impact  of  telecasts  on  concurrently  scheduled 
contests*. 

The  vast  coverage  potential  of  cable  television  systems  threatens  the  effec- 
tiveness of  these  control  systems,  to  the  extent  that  cable  television  systems 
can  and  no  Appropriate  the  uutm  «*lml  telecasts  for  proliferated  trnuMiusMoit 
into  areas  where  only  measur  \\  impact  of  telecast  games  upon  games  In  prog- 
ress is  contemplated  by  the  control  plans.  'Die  premises  of  the  exceptions  granted 
for  local  telecasting  of  intercollegiate  football  games  are  completely  vitiated 
when  a  CATV  system  appropriates  the  right  of  the  authorized  local  telecast  and 
carries  it  into  other  areas,  where  local  high  school  or  college  games  are  being 
played.  The  same  result  occurs  when  a  cable  system  carries  a  basketball  cham- 
pionship game  into  Mm  locality  of  the  game  In  circumstances  where  the  plan  does 
not  provide  for  local  telecasting.  The  arrangement  for  regional  telecasts  will 
become  unworkable,  because  cable  systems  able  to  inu>ort  games  telecast  in  other 
regions  may  carry  three  or  four  college  games  staggered  (because  of  time  zone, 
differences)  throughout  the  day  on  Saturday,  greatly  increasing  the  impact  on 
attendance  :it  local  games. 

Ah  a  consequence,  these  pians  would  collapse,  and  there  would  be  less  rather 
than  more  college  sporis  coverage  available  to  the  television  viewer.  In  the  ease  of 
football,  only  the  top  20  or  30  collegiate  football  powers  would  he  seen  on 
national  television,  because  without  the  discipline  of  these  plans  both  networks 
and  local  stations  will  be  principally  Interested  In  telecasting  the  most  attrncllvo 
ma  jor  college  grimes.  "lOu'lcr  colleges  will  he  effectively  denied  access  to  national 
or  regional  television,  ami  athletic  programs  will  suffer  at  colleges  and  univer- 
sities, which  arc  r.ot  national  football  powers— including  all  of  the  members 
of  conferences  winch  will  no  longer  be  represented  on  national  television. 

In  the  case  of  both  of  those  plans,  the. principal  concern  of  (he  NCAA  Is  not 
the  impact  widespread  cable  carriage  of  the  telecasts  concerned  may  have  on 
the  icvViiiics  from  network  telecasting.  The  fundamental  problem  is  the  loss 
of  control  over — and  thus  the  ability  to  mitigate — the  impact  of  telecasts  of  in- 
tercollegiate sports  events  on  lu-pcrsnn  attendance  at  local  games. 

The  XOAA  believes  that  these  effects  ran  and  should  be  regulated  through 
protection  against  unauthorized  appropriation  and  transmission  of  telecasts 
afforded  by  Hie  copyright  Jaws.  To  this  end  we  urge  that  the  modified  cable  tele- 
vision provisions  of  be  fashioned  so  as  to  deny  cable  system  authority 
to  make  secondary  transmissions  of  lutercolleglnto  sports  events  into  areas 
where  television  broadcasts  arc  tmt  authorize*!,  with  the  result  that,  unless  II- 
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censed  by  agreement  of  I  lie  parties,  such  unauthorized  transmissions  will  be 
actionable  us  acts  of  copyright  infringement  ami  subject  to  the  infringement 
remedies  provided  by  the  bill. 

As  originally  prepared  by  this  Subcommittee,  Section  111(c)  (4)  (C)  of  the  bill 
would  deny  authority  to  make  secondary  transmissions  of  «  live  telecast  of  an 
organized  professional  team  sporting  event  In  areas  where  local  stations  are  not 
broadcasting  that  contest.  Should  this  provision  be  retained  in  the  miKlirled 
version  of  the  bill,  the  protection  ret| nested  by  the  NCAA  could  be  extended  by  an 
amendment  to  cover  amateur  sporting  events  as  well.  Certainly  It  seems  clear  that 
amateur  sports  should  he  Riven  treatment  In  the  bill  at  least  as  favorable  as  that 
accorded  professional  sports.  Regardless  whether  special  provision  is  made  for 
professional  sports,  however,  we  believe  protection  of  the  kind  we  have  outlined 
is  independently  justified  as  required  in  the  best  interests  of  interseholasflc  and 
intercollegiate  sports  programs. 

lH,  CABLE  8Y8TKM8  SltOVl.D  BK  DKN1EP  AUTHORITY  TO  MAKE  SIXONHARY  TRANSMIS- 
SIONS OF  VROFH1SSIOXAL  FOOTBALL  OAMKS  INTO  ARK  A  8  WilKltti  T  Kt.KCABTS  ARK  PRO- 
tUUITKIt  UNDKR  SKCTlON  3  OF  PUBLIC  IAW  87-331 

In  addition,  the  NCAA  wishes  to  point  out  that  when  Congress  gave  profes- 
sional sports  clubs  a  special  exemption  from  the  antitrust  laws  so  that  they 
could  sell  telecasting  rights  to  their  games  on  a  pooled  basis,  it  included  a  provi- 
sion designed  to  protect  high  schools  and  colleges  from  the  disastrous  impact  on 
in-persnn  attendance  at  their  games  of  contllcting  telecasts  of  professional  foot- 
bail  games.  That  provision,  (Section  3  of  the  Telecasting  of  Professional  Sports 
Contests  Act.  1'ubllc  Law  87-331),  cancels  the  antitrust  exemption  as  to  any 
agreement  whUh  permits  a  Friday  evening  or  Saturday  telecast  of  a  professional 
game  from  a  station  within  75  miles  of  a  scheduled  Interscholastlc  or  intercol- 
legiate football  game,  during  the  period  beginning  on  the  second  Friday  in 
September  and  ending  the  second  Saturday  in  December. 

So  long  ns  the  copyright  revision  bill  contains  an  exception  from  the  general 
copyright  authority  In  the  case  of  secondary  transmissions  of  professional  team 
sporting  events  into  areas  where  television  broadcasts  had  not  been  authorized, 
the  provisions  of  Public  Law  87-331  are  (at  least  in  part)  indirectly  imposed  on 
cable  systems.  Removal  of  the  exception  for  professional  sports  telecasts,  however, 
would  raise  the  possibility  that  CATV  systems  will  lie  at  liberty  to  carry  profes- 
sional games  in  direct  conflict  with  high  school  and  college  contests. 

t'nder  Public  Law  87-331,  a  professional  game  may  be  telecast  on  a  Friday 
night  or  a  Saturday  during  the  protected  period  so  long  as  no  high  school  or 
college  game  Is  scheduled  to  be  played  within  75  miles  of  the  transmission  site. 
Telecasts  of  professional  games  may  be,  and  have  been,  freely  made  in  areas 
where  there  are  no  local  high  school  or  college  games  on  the  day  concerned.  It 
is  frequently  the  case,  for  example,  that  NFL  games  will  be  telecast  nationwide 
by  CBS  and  NBC  in  December,  avoiding,  however,  telecasts  In  areas  where  local 
high  school  or  college  games  are  to  be  played. 

Unless  the*  secondary  transmission  authority  is  appropriately  conditioned, 
t hero/ore,  telecasts  of  such  games  could  i>e  picked  up  hy  cable  systems  and  car- 
ried to  subscribers  in  areas  many  miles  from  ihe  hrofcdc :*M  site  where  there  arc 
local  high  r-rdiool  or  college  gsmcn.  The  effect  of  the  telecasts  of  professional 
football  games  on  local  high  school  or  college  games  is  well  established,  and  it 
is  clear  that  the  impact  of  such  cable  carriage  on  intercollegiate  and  inter- 
scholastlc sports  programs  would  be  disastrous. 

Accordingly,  wo  believe  that  the  secondary  transmission  authority  should 
include  a  provision.,  which  extends  to  high  schools  and  colleges  the  same  pro- 
tection in  the  case  of  secondary  transmissions  of  professional  football  games  by 
cable  system*  as  that  which  they  now  \ assess  from  television  broadcasts  of  those 
games. 

IV.  CONCLUSION 

The  NCAA  strongly  believes  that  the  limitations  on  cable  system  secondary 
transmissions  of  sports  events  which  we  have  requested  are  of  vital  importance 
to  the  colleges,  junior  colleges  and  high  Fichoo\i<  of  the  United  States.  We  believe 
that  these  limitation*  are  in  the  public  interest  and  that  they  must  be  incor- 
porated into  any  legislation  granting  cable  systems  broad  rights  to  make  sec- 
onds rv  transr^isj?!'*^?  of  television  brosdea-tr* 

Mr,  Brknxax.  The  final  witnesses  of  this  hcarinc  arc  thc>  repre- 
sentatives of  tho  professional  leagues. 
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Would  you  please  come  forward. 

Would  you  identify  yourself,  please,  for  the  record. 

Mr.  Vanderbtar.  My  name  is  John  Vandcrstar.  Vm  an  attorney  in 
Washington  for  the  firm  of  Covington  &  Burling  representing  the 
National  Football  League,  and  Vm  appearing  here  on  behalf  of  Com- 
missioner Iiozelle. 

Mr.  Kuiix,  And  my  name  is  Bowie  Kuhn.  I  am  commissioner  of 
baseball,  and  hero  I'm  representing  the  professional  baseball. 

Mr.  Buck.  My  name  is  Don  Ruck,  I'm  vice  president  of  the  Na- 
tional Hockey  League,  and  I'm  representing  the  member  clubs  of  the 
Xat  ional  I  Iockcy  League. 

Mr,  HociittKRO.  My  name  is  Phillip  Hochberg,  I  am  counsel  to  the 
Xa  t  iona  1 1  f  ockoy  League. 

Mr.  Kaufman.  My  name  is  Robert  M.  Kaufnian.  I'm  a  member  of 
the  linn  of  Prosknuer,  Rose,  Goetz  &  Mendelsohn,  eoiuiscl  to  the  Na- 
tional Basketball  Association,  and  I  represent  the  commissioner  of 
the  National  Basketball  Association. 

Mr.  Bkennax.  Commissioner,  do  you  wish  to  be  the  first  man  at 
bat<     w  . 

Mr.  Kunx.  I  would  like  to.  I  appreciate  the  idiom  you  use,  Mr. 
Brennan. 

Mr.  Brkxxax.  Pm  surprised  there  is  no  designated  phiehhitter 
from  the  two  leagues. 

Mr.  Kunx,  He  is  doing  so  well  we  left  him  in  the  stadium  and  they 
sent  me  liei  o  alone* 

STATEMENTS  OF  BOWIE  KUHN,  COMMISSIONER  OP  BASEBALL, 
BASEBALL  LEAGUES;  BON  V.  BUCK,  VICE  PRESIDENT,  NATIONAL 
HOCKEY  LEAGUE;  JOHN  VANDERSTAR,  COUNSEL,  NATIONAL 
FOOTBALL  LEAGUE;  ROBERT  M.  KAUFMAN,  COUNSEL,  NATIONAL 
BASKETBALL  ASSOCIATION;  AND  PHILLIP  HOCKBERG,  COUNSEL, 
NATIONAL  HOCKEY  LEAGUE 

Mr.  Kunx.  Let  me  say  first.  Mi'.  Chairman,  T  am  delighted  to  he 
hero  with  you  and  to  give  my  views  to  vouv  committee,  We  have  sub- 
mitted an  extensive  statement  to  iliusiibruiiiimttce. 

Senator  McCucllan.  Your  statement  In  punted  in  the  record 
in  full,  and  you  may  highlight  it. 

Do  you  have  otfiers  who  have  statements? 

Mr.  Brexxan*.  Yes,  each  of  theseparatc  leagues. 

Senator  McOm:m,ax.  ICach  of  the  witness*  statements  may  l>e  printed 
in  full  in  the  recoid,  and  you  make  your  presentation  by  highlighting 
your  statements  and  your  position  as  you  ehoose. 

Mr.  Kunx.  Thanfc  you,  Mr.  Chairman.  I'll  just  take  a  few  minutes 
and  try  to  highlight  and  give  some  perspective  on  the  statement  we 
have  submitted.  Tin  speaking  on  behalf  of  not  only  Major  League 
Baseball  and  its  24  clubs,  but  on  behalf  of  Minor  League  Baseball  and 
327  clubs  in  the  17  league**  in  the  United  States. 

Wq  support  the  copyright  revision  bill  us  it  has  been  prepared,  and 
particularly  we  support  section  111  of  that  bill.  I  say  that  for  this 
reason.  Mr.  Chairman,  we  feel  that  the  control,  which  the  bill  as  pro- 
posed, would  give  to  professional  sports  and  professional  baseball,  for 
whom  I  speak— is  vital  to  the  health  of  our  professional  game,  and 
q  *hese  151  cities  where  we  present  baseball  to  the  United  States. 
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As  yon  know,  I  believe.  Mr,  Chairman,  we  sell  our  broadcasting 
rights  on  Itotli  a  national  and  local  basis,  We  sell  a  package  to  the  Na- 
tional Hroadrasting  System  for  tin*  World  Series,  the  National  All 
Star  <3anu\  the  Sat  unlay  (bum1  of  the  Week  anil  the  Monday  (Same. 
We  also  soil  \>\  soparate'local  packages.  Kach  major  eluh  sells  a  loral 
broadcasting  package  to  stations  or  sponsors. 

This  is  a  very  important  pail  of  our  business,  2o  percent  of  our 
revenue,  approximately,  over  the  years  has  come  front  broadcasting 
and  1  would  anticipate  that  this  percentage  may  very  well  increase. 

It  is  vital  to  us  that  this  revenue  be  protected,  and  I  say  that  for 
some  very  practical  reasons,  that  we,  in  professional  baseball  are 
faced  with.  Today,  the  overall  position  of  our  major  league  industry 
is  in  a  loss  position  financially  and  has  l>eon  so  for  several  years.  1  am 
hopeful,  of  course*  that  this  wilt  bechanced,  but  that  is  a  difficult  fact 
that  we  are  presented  with  today* 

Over  one-half  of  our  clubs  are  losing  money  today  in  their  present 
operations.  They  exist  and  operate  because  they  are  operated  by 
men  who  have  a  very  strong  sporting  instinct,  who  are  devoted  to 
our  game,  and  who  want  tolwa  part  of  it. 

Senator  M<CYku,an\  Why  are  they  losing  money? 

Mr.  Krnx.  T  am  coming  to  that.  What  I'm  going  to  say,  Mr.  Chair- 
man, let  me  jump  ahead  and  say  this. 

Senator  Mr(YK!,r.\N\  All  right.  You  may  proceed.  I  would  just  like 
to  have  some  comment  about  it. 

Mr.  Kvns.  All  right. 

The  1*27  minor  league  clubs  that  exist  throughout  the  United  States 
could  not  exist,  and  this  is  a  critical  part  of  the  answer  to  your  ques- 
tion, Mr.  McChairinnn,  without  the  subsidy  provided  by  the  major 
leagues.  The  cost  of  player  development  

Senator  MrOrxiawx.  In  other  words,  it  is  maintaining  the  farm 
team  that  is  where  the  great  emphasis  

Mr.  Kriiv.  Yes;  that  is  correct. 

Senator  Mc  Cifxlan.  They  make  no  profit,  do  they? 

Mr,  Kriiv.  The  minor  league  clubs i  They  do  here  and  there,  yes: 
but  in  the  main  they  do  not.  An  exceptional  operation  may  be  profit- 
able but  in  the  main  they  do  not  because  they  exist,  again  bocause 
in  V27  or  the  better  part  of  127  cities  around  the  country  you  have 
as  you  do  in  the  major  leagues,  sports-minded  people  who  want  to 
see  professional  baseball  presented  in  their  towns. 

And  I  may  say  with  respect  to  those  127  minor  league  towns  that 
in  most  of  them  professional  baseball  is  the  only  professional  sport 
presented,  and  forms  a  critically  important  part  of  the  entertain- 
ment for  the  citizens  of  those  communities.  And  I  would  emphasize 
here  the  importance  of  the  entertainment. 

Senator  MrCt.KrxAN.  They  are  not  supported  by  gate  receipts  alone, 
are  thev  > 

Mr.  Km  v.  Xo:  they  are  not.  They're  supported  by  basically  two 
things  or  perhaps  basically  three  fhimrs.  They  arc  supported  by  <r  ate 
receipts  in* part.  They  are  supported  by  concession  receipts,  which 
arc  really  important  in  the  minor  league,  and  thev  are  supported 
hv  the  subsidy  provided  by  the  major  league  clubs  to  the  minor 
league  dub*. 
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Senator  MrCi>xr..\N.  Ami  in  sonic  instances,  they  arc  supported 
also  by  public  subscription,  aren't  they  i 

Mr'  Krtix,  Yes,  sir.  They  certainly  are,  and  by  what  migbt  be 
referred  to  us  the  charity  oV  the  men  who  i'manee  the  eluljs,  winch 
is  another  public  subscription. 

I  think  there  is  a  very  great  danger  to  professional  baseball,  if  we 
have  uncontrolled  telecasting  of  hasehall.  The  vital  part  of  our  broad- 
cast picture  at  the  major  league  level  is  this  local  package  that  each 
club  sells,  (but  1  described  a  moment  ago.  These  arc  sold  on  an  cxclu- 
sivo  basis,  and  their  value  unquestionahly  is  greatly  hinged  on  the 
ability  of  the  local  club,  whether  it  s  the  Phillies,  the  Yankees,  or  who- 
ever, to  sell  exclusively  in  their  market  territory. 

If  there  is  a  prospect,  as  we  think  there  is,  a  dangerous  prospect  of 
an  infusion  uf  dintaiii  .signal*  i^nying  wuk-v  hasi-hall  broadcasts  to 
these  markets,  surely  the  value  of  these  exclusives  is  going  to  he 
greatly  diminished.  And  1  might  say,  Mr.  Chairman,  that  when  we 
telecast  our  panics  locally,  the  main  part  of  our  telecasting  is  away 
games,  about  7f>  percent  of  the  games  that  we  telecast  are  our  away 
panics,  not  our  home  games. 

Therefore,  we  are  concerned  with  the  protection  of  that  exclusive  of 
both  the  away  games  we  telecast  as  well  as  the  home  games  we  telecast. 
And  we  arc  further  concerned*  and  this  is  where  we  see  a  great  danger 
at  hoth  the  major-  and  minor-league  levels  of  the  effect  on  the  home 
games.  At  hoth  levels,  it  is  the  sincere  opinion  of  our  operators,  ami  of 
my-elf  that  if  there  is  uncontrolled  television  coming  into  the  market, 
ourabiJity  to  sustain  our  home  gates,  sis  we  now  sustain  our  home  gates, 
will  he  greatly  diminished.  In  other  words,  it  will  l>e  a  form  of  com- 
petition for  home  gates. 

Now,  in  the  comments  I  have  heard  earlier  today  there  was  a  great 
emphasis  on  football,  which  lias  the  wonderful  situation  of  having 
largely  sold  its  ballparks  at  the  major  league  level.  That  is  not  true  in 
professional  baseball.  While  our  attendance  is  enormous,  we  are  not 
able  to  day-after-day  sell  our  entire  ballparks. 

And  it  is  of  vital  importance  to  us  that  we  maintain  the  protection 
of  our  home  gate,  and  we  feel  this  uncontrolled  television  coming  in 
would  have  a  very  adverse  etTect  upon  our  home  gate.  We  think  the 
evidence  that  this  is  a  real  danger  . is  quite  dramatic  from  what  we 
have  submitted.  We  have  been  given  some  new  information  that  we 
luve  developed  recently,  and  the  burden  of  that  is  this: 

Since  the  new  FCC  regulations,  in  the  year  ended  April  1,  U>7o,  301 
CATV  permits  have  been  granted  by  the  FCC  in  major  league  ter- 
ritories: in  major  league  territories  ami  of  those  ittH,  171  are 
ritrht  in  major  league  cities. 

T>et  me  take  some  specific  examples  winch  point  up  the  danger  that 
we  think  affects  it.  Take  Milwaukee  where  the  Hrewcrs  play,  and  tele- 
cast a  great  many  of  their  games;  unless  the  copyright  revision  bill 
is  passed  with  section  111,  it  will  be  possihlc  under  present  regula- 
tions to  have  277  games  now  being  telecast  by  the  Cubs  and  the  White 
Sox  in  Chicago  made  available  for  telecast  in  Milwaukee. 

The  Chicago  Cubs  are  on  W(JN\  The  White  Sox  are  on  WSXS, 
'*'\ey  are  hoth  independent  stations.  The  Cubs  do  118  of  their  games 
annuafly.  the  White  Sox,  k277  total.  AH  of  these  will  lie  available 
to  go  into  M  ihvankee. 


536 


I  cannot  believe  there  would  he  any  broadcasting  rights  of  value  left 
in  Milwaukee  if  this  should  happen.  The  same  tiling  is  true  of  Minne- 
sota, where  the  Twins  play.  All  of  those  277  games  from  Chicago  would 
be  available  to  go  into  Minnesota  with  a  devastating  effect,  in  my  Judg- 
ment, on  the  operation. 

Senator  McClellan.  Do  you  have  a  blackout  now  against  thoso 
games? 

Mr.  Kiuix.  No;  we  do  not.  These  are  local  games.  With  our  local 
games,  Mr.  Chairman,  there  is  no  blackout  provision  at  all. 

To  give  you  u  further  example,  the  Boston  Rod  Sox  and  the  Phila- 
delphia Phillies  are  on  either  side  of  the  New  York  market.  Both  New 
York  teams  telecast  on  independent  stations.  Their  games  would  l>e 
available  to  go  into  both  Philadelphia  and  Hostou. 

The  Mots  telecast  112  of  their  games,  the  Yankees  (If).  This  is  an- 
other 1  SI  games  that  would  bo  free  to  go  into  Philadelphia  and  Boston. 

And  again,  Mr.  Chairman,  one  doesn't  need  to  be  a  bit  sophisticated 
about  this  business  to  know  the  devastating  impact  that  would  have  on 
the  broadcast  right  of  the  Phillies  and  (ho  Red  Sox  if  in  part  or  in 
whole  that  began  to  happen,  and  that  it  can  happen,  is  demonstrated 
by  a  survey  that  CATV  channels  are  being — the  permits  are  being 
granted  now  in  these  markets,  in  Boston  and  Philadelphia.  This  is 
not  something  that  we  are  speculating  on,  but  this  is  the  fact. 

And  as  the  CATV  grows,  and  wo  hope  it  will,  goodness  knows  where 
this  may  go  in  terms  of  iKs  total  impact ;  from  tne  point  of  view  of  pro- 
fessional baseball,  that  is  a  pretty  ghastly  prospect,  unless  we  are  able 
to  control  the  dissemination  of  our  broadcast  rights,  and  that  is  all  we 
ask  for. 

T  think  it  is  clear  also  to  look  at  the  realities  that  the  CATV  people 
readilv  admit  that  sports  hroailrasting  is  vital  tothem.  There  is  no  pre- 
tense that  they  are  going  to  use  some  other  kind  of  broadcasting;  sports 
broadcasting  is  what  they  are  hinging  their  prospect  of  success  on. 

In  other  words,  they  have  said  plainly  that  they  intend  to  go  exten- 
sively into  shorts  broadcasting. 

Now,  I  think  something  important  in  concluding,  I  should  say,  Mr. 
Chairman,  is  this:  I  think  baseball  has  behaved  very  responsibly  in 
terms  of  its  obligations  to  the  public  in  making  its  games  available.  In 
the  first  place  between  the  majors  and  the  minors,  as  I  say,  we  have 
maintained  thi3  enormous  entertainment  network  of  151  clubs  and  151 
markets  around  the  country. 

We  play  2,000  major  league  games.  We  play  7,300  minor  league 
games.  F  cannot  tell  you  how  important  this  entire  system  is.  It  draws 
over  10  million  people,  by  far  the  largest  of  anything  in  professional 
sports.  Over  10  million  people  arc  drawn  to  these  events. 

If  we  were  difficult  tn  our  broadcast  policies  and  didn't  telecast  a 
lot  of  these  games,  then  I  could  say.  I  think  the  chairman  should  say 
to  me,  "Well,  what  have  you  got  to  complain  about?**  We  do  broadcast 
our  games  by  television*  very  extensively.  Of  our  2,000  major  league 
games  nearly  1,100  are  telecast  annually,  and  not  telecast  over  just 
one  station.' Mr.  Chairman.  We  are  currently  telecasting  over  173 
television  stations  in  ami  around  our  local  markets  through  our  local 
broadcasting  contracts. 

Now.  if  yon  will  look  at  our  national  broadcast  conti-act,  there  we 
were  telecasting  regularly  over  100  NBC  stations  in  the  United  States 
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covering  the  country,  There  was  a  game  every  Saturday  during  the 
baseball  season  and  a  game  on  15  Monday  nights  during  the  baseball 
season.  NBC  carries  our  all  star  game  as  tbey  did  last  week,  our  league 
champion  series  and  our  world  series.  All  of  these  arc  carried  nationally 
all  over  the  country. 

So  that  literally  hundreds  and  hundreds  <>f  thousands  of  hours  of 
television  time  arc  provided  today  by  major  league  baseball,  I  think 
a  yeiy  responsible  performance  m  oiir  attempts  of  serving  the  public 
with  pictures  of  our  games.  We  tVcl  that  this  has  been  a  reasonable 
and  fair  performance  on  our  part  in  terms  of  the  public  need  and 
interest. 

And  I  think  that  it  is  fair  to  assume  that  we  will  look  at  newly 

,.w  .  *  ••-|'»"^     .*.'»■  .."»'^.v  xj    unit     (  I  ^      M»     ||,  n      Uitlll,    i;j>».ii     «  j  ui     ill  OUl 

product  as  we  pray  we  shall  lie,  and  try  to  use  them  thoronghlv  in 
the  public  interest  as  we  have  in  the  past;  as  we  have,  fur  instance, 
with  our  world  scries  games  where  there*  is  no  blackout  We  telecast 
the.  world  series  not  only  in  the  cities  where  those  games  are  being 
played,  hut  all  over  the  country  as  well.  Knowing' oecasionallv  we 
may  get  a  public  relations  blackcye  because  you  may  see  a  few  empty 
seats  here  arid  there  because  we  will  televise  right  in  the  market, but  wo 
do  in  trying  to  serve  the  public  iutere>l  and  we  feel  we  have  behaved 
very  responsibly  in  this  way.  So  we  do  support  the  bill,  ami  we  very 
particularly  support  section  111. 
And  I  thank  you  for  your  consideration. 

Senator  MrCi.rj  lax.  Thank  you  very  much,  Mr.  'Commissioner. 

Mr.  Urn*.  Mr.  Chairman? 

Senator  Mc<  Yfjxan.  Mr.  Ruck,  all  right. 

Mr.  ItrcK.  Yes, sir,  ' 

Since  hockey  and  baseball  share  similar  player  development  prob- 
lems, w?  like  baseball  must  develop  our  own* minor  league  players. 
We,  too,  have  both  our  network  television  contract,  extensive  local 
contracts.  We  will  support  the  remarks  made  by  Mr.  Kuhm 

Senator  McClkllan.  Thank  yon,  sir. 

Mr.  Hrrkkax.  Mr.  Vanderstar  of  the  National  Football  League. 

Mr.  Vanderstar.  Mr.  Chairman,  I  have  submitted  a  statement  on 
behalf  of  Commissioner  Itoxelle  of  the  National  Football  League. 
Essentially  what  it  does  is  warmly  endorse  and  urge  the  enactment 
of  those  provisions  in  this  bill  which  deal  with  carriage  of  sports  on 
cable  systems,  in  particular  111(c)(4)(C). 

We  have  made  a  record  I  jo  fore  the  committee  and  also  before  the 
Communications  Commission  about  our  need  for  this,  Wc  have  tried 
to  show  that,  contrary  to  the  comments  repeated! v  made  by  the  cable 
industry,  the  purpose  of  Congress  in  1001  in  enacting  Public  Law 
87-331  was  to  give  the  professional  spoils  leagues  the  privilege  to  sell 
their  games  on  a  pool  or  joint  package  basis  to  a  single  network. 

Congress  knew  full  well  then  when  it  enacted  that  exemption  from 
the  antitrust  laws,  that  in  allowing,  in  our  case  the  NFL,  to  do  that, 
wo  would  be  selling  games  in  a  fashion  that  would  result  in  one  game 
being  telecast  in  each  market. 

Now,  with  the  growth  of  more  teams,  with  the  amalgamation 
of  the  two  leagues  and  so  on,  we  are  now  in  a  position  where  in  every 
market  in  the  United  States  on  Sunday  afternoon  there  are  two,  and  in 
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most  of  t heiu  three,  live  telecasts  i>f  professional  football  games  avail- 
nhli*  to  the  viewing  audience. 

We  think,  ami  a  good  many  other  iH?oplo  think,  that  is  plenty  of 
professional  football  on  television.  We  have  structured  the  distrihu- 
f  ion  of  1 1  lose  games  in  a  wavthat  we  i  li ink  serves  the  public  interest  for 
a  variety  of  reasons,  ami  what  we  ask  is  that  we  1k\  allowed  to  continue 
to  ijo  flint,  that  we  not  lose  control  of  any  distribution  of  this  product 
for  financial  reasons  and  other  reasons  as  well,  and  that  we  not  see 
cable  systems  allowed  to  continue  and  increase  the  practice  of  simply 
moving  game  telecasts  throughout  the  country  to  suit  their  own  interest 
and  convenience,  rather  than  ours  or  the  public's,  as  we  see  it. 

That  is  our  position. 

Senator  McCi.kixax.  Thank  yon,  very  much. 
Kur  t Ik*  record,  the  Chair  observes  we  are  going  to  have  a  rolkall 
v«»te,  only  it  came  quicker  than  I  thought,  so  I'm  going  to  have,  to 
leave  in  a  moment.  If  you  can  tinish  real  cjnickly. 

Mr.  IvArr.u.vx.  Mr.  Chairman,  wc  have  subinittcd  foe  the  record 
the  statement  of  Commissioner  Kennedy  of  I  ho  National  Haskethall 
Association  strongly  supporting  the  provisions  of  the  bill  as  (hey  are. 

1  would  like  to  point  out  two  things,  if  there  is  time,  that  the* com- 
mitter should  take  into  consideration.  Professional  basketball  games 
like  other  professional  panics  discussed  lie  re  are  not.  produced  pri- 
marily for  television.  They  do  have  u  uui<|Uo  character.  They  are 
dillcivnt  from  the  other  types  of  broadcast  in g  material,  to  whieh  the 
cable  |>ooplo  refer. 

They  do  not  have  11  potential  for  reuse  that  other  types  of  entertain- 
ment programs  may  have.  Thev  do  not  have  the  type  of  national  ac- 
ceptance with  respect  to  a  particular  game;  and  for  t hat  reason,  thee 
do  deserve  special  consideration. 

Here  we  would  also  like  to  point  out  that  there,  has  boon  a  dis- 
cus>ion  of  the  antitrust  exemption  whieh  is,  in  our  view,  not  quite 
complete.  The  antitrust  exemption  that  was  granted  was  granted  with 
respect  to  pool  broadcasts,  because  one  was  thought  to  be  needed.  No 
one  ever  felt  that  the  decision  of  a  team  on  a  single  basis  to  sell  one 
game  and  not  to  sell  another  game  needed  congressional  support. 

And  the  marketing  plans  of  the  individual  members  of  the  Na- 
tional Basketball  Association  in  their  single  game  sales  on  a  nonlcagne 
basis  have  been  that  they  would  sell  as  many  games  as  possible  with- 
out interfering  with  attendance. 

The  problem  that  they  face  with  the  cable  situation  is  that  the,  game, 
which  has  been  not  sold  at  home,  hut  which  the  visiting  team  is  allowed 
to  take  back,  was  not  sold  for  a  s peri  lie  economic  reason,  which  was  to 
preserve  the  gate.  The  cable  proposes  to  bring  that  game  bark  into  the 
home  team  area,  and  in  effect,  to  destroy  the  gate,  which  the  team  is 
trying  to  protect. 

It  places  a  terrible  burden  on  the  team  to  decide  whether  it  will  cx- 
clnde  the  cameras  of  the  away  team  in  order  to  protect  its  very  exist- 
ence in  terms  of  ticket  sales,  and  that  is  a  choice  to  which  sports  should 
not  be  put.  The  only  result  would  l>c  to  deprive  people  of  the  ability 
to  watch  sports  and  not  to  add  to  the  inunlwr  of  games  that  they  re- 
ceive. I  think  that  is  a  point  which  should  be  taken  into  account. 

A  No,  T  would  join  with  the  other  sports  in  the  support  of  the  bill 
in  its  present  form. 
.Thank  you.  Mr.  Chairman, 
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Senator  AU'O.Kr.uvv.  All  right. 
Thank  you  wry  much. 

[Tin?  juvpaivil  statements  of  the  Professional  Baseball  Leagues,  Xa- 
t innal  Hookey  League,  American  ami  National  Football  League  and 
tltr  Xutionuritaski'tball  Association  follow*:) 

S  VXl'V,  MKN  f  ON  IlKltAtt'  OV  M.DOK  LKAlSl'K  AMI  Ml  NOB  LkAUIK  HaKKHAM.,  BY 
ISoWIK  K.  KriI.N,  I'OM M ISSIONKIS  OK  IfASKKAM*  HKHUSK  TIIK  t'.S.  SKNAfK  CoM- 
M 1 1  'I  KK  ON  TIlK  JChU'IAKY,  SriltOM  Mint'.K  ON  IVUENTS,  TkaIO.MAKKS  ANO  Col'Y- 

Kuans,  i.v  »si  i-i-cmr  ov  S.  l&U 

Mr.  Chairman,  I  appear  here  today  in  strong  support  of  the  provisions  of 
Section  111<i»H4>(C)  of  S.  Wdl.  1  am  appearing  on  behalf  of  the  24  Major 
League  Clubs  of  both  tin*  American  ami  the  National  Leagues  as  well  as  the  1U7 
Minor  Iieaguo  Clubs  comprising  Professional  lluschali's  system  of  17  Minor 
leagues. 

The  m.dter  Mow  the  Subeommif lei\  of  course,  is  the  Copyright  Revision  Hill, 
S.  KttH,  for  the  general  revision  of  the  copyright  law.1  Those  portions  of  Section 
til  which  we  support  would,  in  effect,  allow  professional  sports  organizations 
like  liasehall  to  continue  to  determine  when  and  where  their  sporting  events 
will  he  telecast. 

Spceineally.  Section  Hhf)  l4)(C)  of  S.  ym  would  ensure  that  professional 
spurts  will  retain  complete  control  over  the  transmission  of  a  Club's  games  hy 
cable  television. 

As  you  know.  Profession, il  Hasehall  over  1  ho  past  few  years  has  provided  this 
Subcommittee  and  successive  Congresses  dealing  with  the  problem  of  copyright 
revision  delaiied  evidence  ihat  the  indiscriminate  transmission  of  s|»orts  sig- 
lods  by  cubit*  television  systems  couhl  do  serious  violence  to  attendance  at  Major 
League  ami  Minor  league  sautes  as  well  as  critically  undermine  telecasting  revc* 
nues  upon  which  Professional  HasebnU's  economic  viability  clearly  depends, 

t  appear  here  today  for  I  wo  compelling  reasons  : 

<  I  ►  To  urge  the  Subcommittee  to  hold  fast  to  the  letter  and  the  spirit  of 
Section  IIHcM  hK'i  as  the  Subcommittee  has  drafted  it  and  as  the  Sub- 
committee reported  it  when  it  last  took  formal  action  on  the  bill. 

\  Jt)  To  submit,  for  the  SulMommittee's  rc<«»rd,  a  detailed  survey  consti- 
tuting dramatic  new  evidence  illustrating  that  the  uncontrolled  and  unlimited 
transmission  of  sports  broadcasts  by  cable  systems  could  totally  disrupt  Itase- 
(tail's  historic  local  and  regional  telecasting  patterns—with  the  most  serious 
consequences  for  ItasehaU's  future. 

At  the  outset,  nevertheless,  I  want  to  emphasize  that  there  are  obvious  public 
interest  htuelits  inherent  in  the  newly  emerging  cable  television  technology. 
Cable  offers  an  opportunity  for  extending  more  programming,  and  more  pro- 
gramming choices  to  fhe  American  viewing  public,  especially  in  rural  and  other 
under-served  anas.  We  will  i>e  most  aware  in  times  ahead  of  opportunities  to 
experiment  with  all;  forms  of  the  new  technology— as  long  as  we  can  assure  that 
no  fundamental  damage  is  done  to  our  existing  television  packages  ami  i he  homo 
gate,  tr  mast  be  recognized  that  ItasehaU's  tradition  as  the  national  pastime  has 
been  considerably  enhanced  by  the  game's  extensive  exposure  on  network,  re- 
gional, and  local  ovor-the-air  telecasts.  Today  close  to  fio  percent  of  all  Major 
League  1'  isebaH  games  are  telecast,  and  this  programming  obviously  constitutes 
a  cruefal  ingredient  in  the  maintenance  of  Hn^ball's  economic  heaith. 

Thus,  we  must  strike  the  most  careful  balance  in  any  experiments  with  the 
new  technology.  The  present  provisions  of  Section  111  retain  for  us  control  over 
the  telecast  of  our  games.  This  will  i>ermit  us  to  proceed  in  negotiations  with 
the  new  technology  in  a  fashion  which  will  preserve  the  essential  over-the-alr 
role  in  our  telecasting.  As  we  point  out,  to  gr  cable  an  aernss-the  hoard  com- 
pulsory license  to  our  telecasts  would  deprive  of  fhe  ability  to  proceed  with 
controlled  experimentation.  I  can  assure  you  that  the  Commissioner's  office  will 
nmve  forward  reasonably  and  responsibly  in  any  negotiations  with  cable  interests. 


HasebaU's  basic  position  on  the  merits  of  the  copyright  issue  renmhis  as 
follows  : 

A.  Vnrestricted  cable  transmission  of  Itusebnll  games  could  seriously  dilute 
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the  vii!m»  of  Baseball's  television  revenues  and  devastate  home  game  attendance 

in  both  .Mu jim*  League  and  Minor  I«outfuo  dtlos  r 

(U  Baseballs  television  revenues  currently  constitute  about  :»5  percent 
of  its  total  operathiK  revenues,  Unrestricted  cable  transmission  will  surely 
have  a  crippling  effect  on  this,  vital  source  of  revenue  underpinning  Base- 
ball's economic  health,  rnlimltod  cable  carriage  will  destroy  the  exclusivity 
of  local  Baseball  pro^rammiuj:  which  each  rlub  presently*  offers  iu  major 
metropolitan  areas,  Huts  diluting  the  value  of  each  Club's  local  ami  network 
broadcast  package. 

|2)  Further,  if  there  Is  no  prohibition  of  unrestricted  carriage  of  games, 
euhje  carriage  can  Jiave  a  ilevastaUm,'  effect  on  home  gate  attendance  iu 
Major  Lcukuc  cities. 

t:n  Keen  if  some  form  of  a  blackout  restriction  Is  adopted,  this  would 
leave  cable  tree  to  import  distant  glials  of  competing  tfnm.es  anv  time  that 
a  team  is  on  the  road  despite  the  fact  that  most  .Major  league  teams  telecast 
only  away  games  back  to  the  home  city.  These  euhiecasts  WouM  he  in  direct 
competition  « j|2i — arwl  seriously  depredate  the  value  of— the  Mevfsfon 
package  that  a  local  dub  tws  to  offer. 

B.  Televised  HasebuU  is  already  widely  available  to  the  American  public.  In- 
deed, there  is  no  lack  of  Baseball  broadeasts  over  the  air  currently,  of  the  total 
of  almost  :MXH>  scheduled  Major  league  games  during  tlie  1071  season,  close  to 
M  percent  were  televised.  Nationally  televised  Karnes  over  the  BH>  nllilialcs  of  ttie 
National  Broadcast hig  Co.  (MIC)  include  the  XHC  (initio  of  the  Week,  the  15 
Monday  Nighl  Unmes  also  carried  nationwide,  the  two  League  championships, 
the  All-Star  Game,  and  the  World  Series. 

Beyond  the  national  network,  each  Oluh  authovm\s  additional  local  and 
regional  telecasts  of  its  own  games— in  11)78  some  i,m>3  regular  league  games  tele- 
cast on  173  different  television  stations. 

Nevertheless,  Baseball  recognizes  that  there  can  be  legitimate  experimentation 
of  televised  Baseball  on  eahlo  television  systems  so  Jong  as  Basehnli  retains  con 
trot  of  bargaining  ri^Ms  over  cahle  carriage  of  Basehnli  games  to  ensure  that  its 
ocor-fhe  a/r  broadcast  package  is  not  compromised. 

C.  Unrestricted  cable  carriage  could  destroy  the  Minor  League  system.  Iu  11)71, 
the  17  Minor  Leagues  (comprised  of  VJ7  individual  !\S.  teams)  played  more  than 
7.300  games  before  some  11  mill  ton  fans,  in  mau.v  cities  across  this  country,  Minor 
league  Basehnli  is  the  only  live  professional  sports  event  available  in  the  local 
community.  Moreover,  this  extensive  Minor  League  system  is  essential  as  a  train- 
lug  ground  for  the  Major  Leagues -—which  spend  approximately  US  percent  t>t 
operating  revenues  ($M  million  in  V.H\U)  for  player  development.  VnroxttU  ted 
cable-casting  in  .Minor  League  communities  would  decimate  honie  attendance. 

New  evidence  confirms  our  earlier  fears  that  unrestricted  access  to  sports  juo- 
grammlng  by  the  rapidly  growing  cable  industry  poses  for  Baseball  problems  of 
catastrophic  proportions. 

In  order  to  secure  a  further  factual  foundation  to  our  concern!*,  I  commissioned 
a  survey  of  ouch  of  tin4  hundreds  of  table  television  authorisations  Issued  by  the 
Y\  V  over  a  year  long  period  to  determine  (be  extent  to  which  the  home  territories 
of  tbe  various*  .Major  League  Hubs  are  open  in  invasion  by  Ho.  Urnim-infom  of 
distant  hma<lea<t  signals  irausinmiiijA  naM-bau  games. 

The  results  of  this  survey  dramatize  Baseball's  plight. 

The  VW  authorized  301  cable  systems  in  territories  of  Major  League  Clubs 
during  the  firs?  year  following  the  adoption  of  Irs  new  cable  nth1*  (from  March  31, 
17J»li.  to  April  1,  BV73L  At  least  171  of  these  cable  systems  or  50  percent  will 
import  signals  of  a  distant  TV  station  which  telecasts  the  games  of  other  Hubs 
l  or  instance,  (able  systems  in  the  heart  of  the  i'hiladelphia  and  Boston  homo 
territories  have  already  been  authorized  by  fbc  l-'CC  to  carry  (he  extensive  tele- 
cast schedules  of  the  New  York  Yankees  and  Mets  from  stations  WBfX-TV  and 
WOK-Tv*  in  New  York.  There  is  nothing  cither  the  Mets  or  Yankees  can  do  |(» 
prevent  this. 

in  the  Boston  Bed  Sox's  home  territory,  eleven  communities  within  3.1  miles 
of  downtown  BnMmj  have  received  authorizations  from  the  |'<V  un<lcr  the  new 
cable  television  mles  to  r  any  Hie  distant  signals  of  the  two  Xe\v  York  televf. 
sion  stations  jurying  the  Yankees  and  the  Mets.^VIMX  TV  and  WOH  TV.  In 
the  I'Mlaihdphia  IMidlies'  home  territory,  'he  Xew  York  invasion  is  also  sig- 
nilicant.  Cable  systems  in  twelve  communities  within  3o  miles  of  the  heart  of 
Philadelphia  will  carry  I  lie  Mets.  and  six  cable  systems  will  cany  the  Yankees 

The  Minnesota  Tn ins  thanks  to  the  importation  of  \Y(IS -TV,  VUU-H&*  luii. 
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suburban  Minneapolis  St.  Van),  will  rompole  with  the  cablecasting  of  US  Chi- 
cago Cubs;  film's  on  a  cable  system  in  JMoomlrmton,  Minnesota,  home  of  (he 
Twins*  Metropolitan  Stadium. 

Tht'.l'ittshiirRli  Hrates,  the  Cleveland  Indians,  the  Kansas  City  Royals,  the 
Cincinnati  Heds,  ami  several  other  Clubs  will  suffer  similar  invasions  by  cable 
importing  distant  signals  of  major  independent  stations  The  most  lira  urn  tie  ex- 
ample oi"  this  "suiH<r  station"  syndrome,,  so  far  as  revealed  by  our  study,  is 
WoU-TV,  Now  York,  which  will  cany  regularly  (ho  Mots*  Karnes  to  cable  tele- 
vision systems  as  far  West  as  Ohio  and  as  far  North  as  New  Hampshire,* 

11.  B.uKoaor.Nu  or  iHK  toWRinu  r  ukvisp>n  diil 

liefore  presenting  Hasehull's  position  in  detail,  It  is  useful  to  review  tlte  historv 
of  the  CopyriKbt  Hevisioii  Kill's  sports-cable  provision  which  affords  profes- 
sional spirts  control  over  the  transmission  of  its  games. 

You  will  recall  Unit  in  1WJ7  and  l!h;s  the  Commissioner  of  Iiaseball  expressed 
hhstfrave  concern  that  Ihisoball  would  he  seriously  prejadiced  if  \t  did  not  receive 
lull  control  in  the  Copyright  Hevisioii  HiU  of  the  dissemination  of  Us  television 
broadcasts. 

After  the  most  careful  consideration,  in  the  spring  of  Km  the  Subcommittee 
reported  out  a  copyright  revision  bill  which  Included  provisions  comparable  to 
Section  111(c)  i  lH<*J.  The  Subcommittee*  s  draft  couelnded  'that  the  trans- 
mission of  organized  professional  sporting  evenls  requires  special  considera- 
tion." 'The  Subcommittee  Heport  stated  further  that : 4 

°Cn restricted  secondary  transmission  by  CATV  of  professional  sporting  events 
would  seriously  injure  the  property  rights  of  professional  sporting  leagues  In 
televising  their  law  spoi  ls  broadcasts.  Ciiregulated  retransmission  of  live  sports 
events  could  also  have  serious  consequence*  on  gate  attendance,  .such  as  major 
and  minor  leauue  ha se ball  games/* 

Most  emphatically,  there  arc  no  new  economic  facts  which  would  alter  the 
Subcommittee's  initial  determination, 

On  February  3.  1WJ,  the  Federal  Communications  Commission  announced  it 
was  lifting  the  frieze  on  eahlc  television  development  hy  pr  jiulgatiug  a  new 
regulatory  siruvhiiv  effective  March  l!>7i\  On  that  same  date,  February 
the  FCC  in  a  separate  rulemaking  proceeding  proposed  a  sports-cable  rule 
framed  in  the  narrower  terms  of  *Uc  sports  broadcasting  Act  of  ll>uV  The  rule 
provided  protection  from  imported  di>tant  signals  carrying  distant  sports  events 
only  when  a  team  was  playing  at  home— a  proposal  parallel  to  the  blackout  pro- 
visions in  the  Un\\  Sports  liroadeasiing  Aef .  liaseball  apjieared  in  FCC  proceed- 
ings to  press  for  the  Commission  to  adopt  regulatory  provisions  comparable  to 
therein  Section  111  it  m .4hC>.  There  are  char  iudicatitms  that  the  Commission 
feels  t hat  it  is  restrained  in  the  development  of  rules  by  the  policies  set  forth 
in  the  Sports  limaili  a  ding  Act  of  \u\\\  ami  believes  that  Congress  should  resolve 
the  underlying  policy  issues  in  the  ropy  right  revision  hill.  Thus,  in  promulgating 
its  rulemaking  on  the  spoifs-cahJe  <jue>f  jon,  the  Commission  said  :  * 

Tiiis  is  a  complex  area  involving  (he  effort  of  telecasting  on  gate  receipts  of 
sports  teams  and  their  ability  to  survive  or  thrive.  Consequently,  we  welcome 
Congressional  guidance/' 

The  Commission,  then,  shows  every  disposition  to  defer  to  this  Knlicommit  Ice 
and  the  Congress  in  their  consideration  to  extend  to  sports  complete  control  over 
the  dis>eminatloii  of  sports  Ideea-d*.  The  HV  has  never  completed  final  action 
on  its  proposed  sports-cable  rule,  although  it  promised  prompt  action  at  the  time 
broad-scale  hearings  held  before  the  full  Commission  in  .Inly  V.*7m2j 

In  the  meantime,  Ihiseball  and  other  sports  are  being  put* In  a  highly  prejudicial 
position  as  the  FCC  continues  to  approve  hundreds  of  author iznilons  to  cable 
systeais  which  are  planning  to  u>e  >povts  as  a  major  factor  iu  selling  their  serv- 
ile, Indeed,  the  cable  industry's  trade  association  lias  said  that  'proposed  systems 


J  In  Oldo,  WOR  TV  and  t/V  Mw.«  nm  i,n  i  eriMn  tch-rMon  svsn-m  In  Wdaturta  •  the 
*y>tvm  liris  fi.tsi  suh>rritM  rs.  In  Xhv  II  •oupddrr,  WoK-TV  and  tho  Met*  art*  on  a  iahle 
s*.vsf»'ifi  in  X;*-lin;<  ;  Hip  >>si<-if)  li,i<  :i.o73  >ut.vrih^rs. 

J  lirnfT  Report  or-  tlu>  S  n\>r»mmU  t<  •<>  (Hi  Cot.  itts.  Trml^mtfrk*.  nn<\  OotoThrhts  I'S 
•nnn'  (VnimHt^  »>u  lU  Jmllehiry.  en  s.  run  miow      lricii,  Spring.  iOCD. 


•  hi. 

Cl'i?{*rr,»r<,rCri*,"°"  a'ld  thC  f',tniit!J€  Pr*9*am9,  Docket  Xo.  SC  F.C.C.  2d 

*  t'nhjr  7>frWWo>i  <i,ui  the  rttrrlnqr  of  Sport*  /Vo'O/o/m.  Docket  XU417.  Oral  Ar«u- 
treot  ii.toiv  Ujh  federal  I'otiirjiuiihMtieijs  Ceunjd.ssU,|j  in  lane,  Jnly  2>l.  21t  liin. 
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hi  major  inar^»  tsr  already  laced  with  heavy  exclusivity  for  movies  and  series, 
have  counted  on  sports  as  1 1  h >  redeeming  factor  to  develop  Hie  planned  opera- 
tinu."^  of  course,  these  cable  authorizations  have  been  granted  with  the  rwnu* 
Hilton  that  their  ritrhls  to  carry  sport.s  brondctstifiK  can  be  limited  or  eliminated 
by  KI.V  rule  or  Conn  regional  action. 

III.  MASSIVK.  mstttpllON  HF  I  UK  SVSIKM 

Vnrestrleted  Cable  Transmission!*  Will  Cause  a  Massive  Disruption  of  Hie 
Present  System  of  histributlon  of  Kaseball  Teh vasts. 

Tin*  plight  liaseball  faces*  can  he  understood  only  against  the  background  of 
the  distant  signal  rules  which  the  Commission  adopted  on  February  2.  15)7-,  and 
made  ertVellvc  the  following  March  31."  Essentially,  the  rules  would  permit 
CATV  systems  MjH'ratir^  i ii  metropolitan  communities  in  whieh  Major  League 
Hasehall  teams  are  located  to  import  the  signals  of  two  or  three  distant  Inde- 
pendent <non- network)  stations.  The  distant  signals  eouhl  l>e  imported  from  any 
market  In  the  nation  which  is  hot  in  the  tni*f  wenty-fiee  markets.  However,  if 
the  distant  signal  is  to  be  Imported  from  one  of  the  top  twenty-live  markets,  then 
the  system  would  have  to  use  signals  from  stations  located  in  either  of  the  two 
nearest  of  the  top  twenty- rive  markets.  As  a  practical  matter,  most  of  the  im- 
portation of  distant  signals  winch  will  nflfin-t  lfasebalt  wilt  come  from  the  top 
twenty-live  markets,1"  This  is  because  the  major  independent  television  stations 
in  the  largest  metropolitan  centers  happen  to  be  the  wealthiest  independent 
television  stations  in  the  country  with  the  best  and  most  lucrative  movie  and 
sjKuts  contracts  offering  the  most  popular  programming.  This  development  is 
inherent  in  the  structure  of  (he  now  cable  television  rules,  a  structure  which 
favors  a  very  few.  well-established  independent  television  stations  like  WoK-TV 
in  New  York  and  WtiN-TV  In  Chicago. 

The  follow  ing  examples  Illustrate  the  point : 

Chicago  Ik  the  nearest  of  the  twenty-five  largest  metropolitan  areas  to  Mil- 
waukee and  would  be  the  logical  source  of  independent  station  signals  to  be  ear* 
ried  by  a  Milwaukee  CATV  operator.  The  Chicago  Cubs4  broadcast  rights  are  held 
by  WOX-TV.  an  independent,  which  this  year  is  telecasting  its  of  the  UYJi  regular- 
season  Cubs'  games.  A  second  independent,  WSXS-TV.  holds  broadcast  rights  to 
tin*  White  Sox  games  and  will  telecast  l'Jtl  games  this  season.  These  independent 
Nation*  are  likely  candidates  to  be  selected  by  CATV  for  distribution  in  Mil- 
waukee's home  territory.  Thus,  added  to  the  telecasts  which  the  Krewers  have 
authorized,  an  additional  :!77  Itnschall  games  could  be  made  available  In  Mil- 
waukee's home  territory,  only  some  of  which  would  be  required  to  lie  deleted 
when  tiie  Brewers  were  playing  at  home  under  proposed  FCC  rule*. 

Chicago  and  Milwaukee  are  the  nearest  of  the  top  twenty-five  markets  bi 
MinneapoJis-St.  Paul,  Inane  of  the  Minnesota  Twins.  Since  rights  to  the  Mil- 
waukee Brewer*  games  are  held  by  a  network  station,  a  cable  system  operating 
in  Minneapolis  could  not  obtain  those  games,  but  the  sumo  service  from  Chicago 
could  be  provided  in  Minneapolis  as  in  Milwaukee  with  the  same  impact  on  the 
Twins.11  Indeed,  the  cable  television  system  recently  authorised  and  now 
iibuilding  in  Hloomington.  Minnesota  (>»p.  S1.7M  I.  site  of  the  Twins'  Metropoli- 
tan Stadium,  has  already  received  KCO  niilhetmrdioii  to  im]>ort  the  distant 
signal  of  WON  TV.  This  means  that  any  cable  subscribers  living  in  the  shadow 
nf  the  Twins'  Stadium  can  have  access  to  11*  televised  Chicago  Cubs  games. 

A  CATV  system  operating  in  San  Diego  (the  fifty-second  market)  could  also 
bring  in  two  'distant  independent  signals.  It  would  most  likely  select  those  from 


*  Sl'TA  hdsl  itlvr*  letter.  Apr.  11.  11*12. 

<■  ;-rtl»lv  T*  l» .vision  Service.  Tart  7i\  17  C.l-Ml.  5  7U.S  rt  acq.  M0i2). 


n  That  llio  iir<adein>4  are  erltleal  f'»r  15;iseb:iU  1*  Hear  fnmi  these  nridUtonnl  facts,  Thrre 
nr»«  I'd'  Mi  jr. r  and  Minor  I.<  o^rne  (earns  la  the  rutted  States  which  l*l:s.v  in  almost  as  many 
different'  onmnmoUies.  An  analysis  of  Television  Faetbook"*  1H72-1I'7:*  Service* V»liin»» 
reviaN  that  in  all  hat  a  handhd  of  eninm  unities  which  have  professional  I'asebaU  team*, 
there  an'  PITV  systems  in  operation;  franchises  outstniidiiitf  for  CATV  systems;  or 
rrim-msertrd'ineall.,ns  pending  and  under  active  consideration. 

'J  i'M*-L'o  is  also  of  the  two  top  twenty  five  markeis  nearest  Kansas  City  whore  the 
Royals  play. 
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San  Francisco  and  I.os  Angela,  the  nearest  af  the  top  twenty-five  markets  which' 
carry  (Hunts,  Pi  Hirers  ami  Angels  gnuies." 

Hath  the  New  York  Yankees'  ami  the  New  York  Mets*  broadcast  rights  are  held 
hy  imh»|icmU'hfs«  NT1X-TV  is  telecasting  UU  ■Yankees'  games  this  sea  sen,  and 
WOU-TV  is  telecasting  U2  Mets'  games.  The  signals  of  these  stations  are  plums 
for  ealite  systems  which  are  eligihle  to  carry  them  under  FCO  regulations.  Sys- 
ti  nts  operating  in  the  heart  <>f  the  Philadelphia  anil  lioston  home  territories  huve 
already  been  authorized  to  carry  these  signals— and  their  consequent  impact 
upon  attendance  and  hrnadcast  rights  of  tlie  Phillies  and  Ued  Sox.  Huston  Is 
perhaps  experiencing  the  most  dramatic  Invasion  from  the  New  York  teams. 
Kleven  communities  within  JVi  miles  of  downtown  Hasten  have  received  authorizu* 
flows  from  the  t'CV  under  the  new  eahle  television  rates  to  carry  the  distant 
signals  of  the  Yankees*  and  the  Mots'  flagship  stations,  Wl'lX  TV  and  WOH-TV, 
This  means  (hut  these  11  Host  on  area  cable  television  systems  are  authorized  to 
carry  all  1N1  televised  games  of  the  Yankees  and  the  Met*, 

Tfi  dale  then*  has  been  mi  cable  development  in  Die  City  of  Uoston  itself.  How- 
ever, one  nearby  Huston  suburb,  Komervltle,  Massachusetts,  from  where  across 
the  Charles  Hlver  one  can  see  Ken  way  Park,  has  received  one  of  (he  eleven 
VCC  nut  hot  Izathms.  ami  conshucfiou  of  a  cable  system  is  underway*  Today  flie 
KomervlHe  cable  system  has  only  W  subscribers  ;  but  t lie  potential  in  Somenille, 
with  a  imputation  of  NS.77!*,  Is  far  greater. 

The  Montreal  Kvposnre  carried  on  Canadian  television  stations  in  hotli  French 
and  Knglish.  I'rosunmbly,  every  (*ATV  system  in  this  country  could  lawfully 
carry  the  signal  of  a  foreign  language  station  carrying  Kxpos  Ha.sel>ull.w 

The  foregoing  are,  of  course,  Illustrative  only  ami  do  not  exhaust  the  i>otential 
for  conlHctlng  telecasts  of  Uasohall  games  from  distant  markets.  As  {totaled  out 
next*  unless  l'.asebidl  controls  the  distribution  of  its  product,  there  is  a  Mibstan- 
tial  threat  that  numerous  teams,  Uuh  Major  and  Minor  leagues,  and  ultimately 
rrofo.v>iuual  Huschull  itself,  may  well  be  irreparably  injured. 


t'nrestricted  Cable  Transmissions  Wilt  Seriously  I'ndenaiue  the  Ability  of 
Haseball  to  Obtain  Substantial  and  Essential  Revenues  From  the  *Sate  of  Tele- 
casts <if  Sports  Contests. 

The  critical  concern  of  Haseball  with  unrestricted  cable  transmissions  is  that 
it  will  almost  certainly  undermine  the  potential  sales  value  of  current  Haseball 
telecasts— both  on  the  league  and  individual  team  levels.  The  dangers  which 
this  sltuatkai  poses  to  the  continued  health  and  vitality  of  Haseball  cannot  be 
overstated. 

1.  The  Widespread  Present utio)i  of  HutebnU  Telecast*  Under  the  Present  Hy*- 
tern.  A  discussion  of  the  effect  of  unrestricted  cable  transmissions  must  be 
presented  in  the  context  of  the  current  pattern  of  distributing  Haseball  contests. 
The  most  obvious  point  Is  there  is  no  shortage  of  telecasts  of  Major  League 
Haseball  games.  Nationally,  at  least  one  game  fthe  NHC  (Jarnc  of  the  Week) 
is  carried  over  a  national  network  each  week  during  the  season  in  approximately 
television  market*',  in  addition,  there  are  13  Monday  night  games  carried 
nationwide.  These  games  are  selected  for  maximum  audience  interest  bused 
upon  the  current  state  of  the  various  pennant  races.  And  of  course  the  most 
significant  events  In  Haseball— the  World  Series,  the  two  League  Championship 
Merles,  ami  the  All  Star  (Same — are  also  carried  by  NHC  throughout  the  nation. 

Heyond  this,  each  major  league  team  determines  the  extent  to  which  it  will 
authorize  local  telecasts  of  its  own  games,  and  these  telecasts  provide  additional 
viewing  fare  foT  millions  of  Americans.  Kvery  Major  League  learn  has  authorized 
telecasts  of  some  of  Its  schedule.  These  individual  contracts  (exclusive  of  that 
of  tiie  Montreal  Kxi>os.  whose  games  are  not  telecast  in  any  V tilted  States  mar- 
ket I  in  lsi7tt  will  result  in  l.Oltf  regular  league  games  telecasts  on  173  different 
television  stations.  The  tables  set  forth  below  reflect  the  extent  of  such  indi- 
vidually authorized  telecasts  planned  for  the  ll>73  championship  season. 


1JTln*  Los  Aitjroles  balfpomlrnls  which  hoM  thf  rights  to  the  Dotl^rs  anrl  Angela  pnnipji, 
nuiy  lit  any  evmt,  b»«  "slKiOtk'tiritly  vh*w*Mp  in  Sau  Hh^o  anrl  the  slguals  would  not  be 
co  nihil  against  th»s  two  dlshmt  station  allotment. 

"Section  IGMie),  47  CF.it.  |  70.01(e)  (1072). 
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SUMMARY  0>  KANNID  HOME  AND  AWAY  CAVES  UUCASf,  BY  7£AM,  1973 


AliJnla  Brakes  , 

8  ill-mere  Orioles  

Bo>'Qii  Red  So i  

California  A/igels  

Chicago  Cubs. ,  

Oogo  KhjteSox... 

Cincinnati  Re.is  

C!<f»«i.nl  Indians  

0el»oil  Tigers  

Houston  Aslios  

Kanas  Crty  Ro^ils... 
los  Angeies  Dorf^s. 
M:lA3ukee  Bremen. . 

Minneso-Ja  1  wins  

Ne*  York  Vets  

oe*  York  Yankees... 
OaMifid  Athletes.... 
P»«U<elph;i  Phillies, 

Pittsburgh  Pifw!es  

terns  Cif din  lis. .. 
Sin  Diego  Pd  lies  . .. 
Sin  FiA-iosco  Gwnts 
Te»^s  Hs'igers.. . . 

Total  


Number  of 

Number  of 

Home 

A*ay 

stations 

games 

tames 

games 

in  teams 

tetecast 

— — .  — 

telecast 


telecast 

43 

0 

48 

„  „  „ , 

i  24 

52 

8 

44 

i  4 

65 

17 

48 

i  8 

30 

0 

30 

1 

148 

HI 

67 

i  12 

129 

81 

48 

»  1 

35 

5 

30 

»  9 

32 

0 

32 

i  2 

40 

0 

40 

\  7 

?0 

0 

20 

i  24 

28 

0 

28  . 

'  8 

22 

0 

2?  ^ 

I 

20 

10 

20 

i  6 

30 

Q 

30 

i  1 1 

112 

58 

54 

15 

C9 

3? 

32 

i  10 

22 

0 

22 

I 

70 

2\ 

46 

I  4 

33 

0 

38 

i  6 

23 

0 

29 

i  21 

0 

0 

0 

0 

22 

0 

22 

3 

22 

0 

22 

2 

1,093  *~ 

32? 

"  173 

Abates  \iQ  not  all  taoy  all  g.ames. 


Thr  decision  by  each  ton  in  to  authorize  n  given  number  of  telecasts  taken  Into 
.account  a  variety  of  considerations,  including  the  possible  impact  of  telecasts  on 
home  attendance.  Many  teams  liave  elected  not  to  authorize  telecasts  of  their 
liomr  panics  because  of  tlu'  impact  on  gate  attendance."  In  fact,  It  appears  that 
the  trend  is  to  telecast  even  fewer  home  games  to  protect  the  gate  ami  increa.se 
(be  telecasts  of  a  nay  games. 

Moreover,  where  a  •■network"'  station  is  located  in  the  community  of  a  Minor 
Lenyue  team,  most  teams  will  not  clear  their  grime  telecasts  Into  that  market 
when  a  telecast  would  conflict  with  a  home  game  of  the  Minor  League  team. 

"J.  The  Importance  of  T*  Uvnstlnp  Ut  vt  nuc*  to  IhntctmlL  UasebalTs  established 
pattern  of  television  would  he  seriously  disrupted  by  unrestricted  cable  trans* 
iuWmoii.  with  the  most  serious  potential  adverse  effect  upon  the  existing  proj>eriy 
rights  in  live  Itasohall  telecasts. 

These  rights  arc  extraordinarily  valuable  to  liasebnll  ;  indeed.  I  believe  they 
are  Indispensable  to  the  continued  economic  viability  of  MnscbalL  The  contract 
for  Ihe  sale  to  MK'  of  rights  to  the  ('Jume  of  the  Week,  the  Monday  Sight  (Jnmo. 
the  All-Star  (Jainc,  the  iwo  League  Championship  Series,  and  the  World  Series 
for  the  years  1!*7U  to  1M7o  will  result  in  payments  of  over  $70  million  to  Hasp* 
ball.  The  keystone  of  these  network  contracts  is.  of  course,  tire  degree  of  sponsor 
e\;  hiMVity  which  lbisehall  can  now  assure  S\n  \ 

Moreover,  the  contracts  negotiated  by  Individual  teams  with  local  television 
stati'iiK.  nud  in  many  cases  local  and  regional  networks,  for  exclusive  broadcasts 
nf  their  home  ami  away  games  (with  radio  ri«litsj  are  estimated  at  an  additional 
$j;!.tKHKt)U0  for  tills  yen r. 

H  Is  clear  that  revenues  from  the  sale  of  such  rights  are  a  principal  under- 
pinning of  Masebalfs  structure;  any  diminution  would  simply  compound  the 
critical  economic  problems  which  baseball  now  faces  at  both'  the  Major  and 
Minor  League  levels. 

A  substantial  number  of  Major  League  Clubs  oj>erate  below  or  very  near  t lie 
economic  break-even  level:  decreases  in  television  revenues  and  home  game  at- 
tendance, which  eonhl  be  caused  by  unrestrained  cable  activity,  could  be  fatal. 
Significantly,  broadened  rights  at  the  uaiiomii  and  local  ievcis  provided  more 
than  'Jo  percent  of  Major  League  Hasebal I  s  total  operating  revenues  in  lOOf).  ttx- 


o  Tlir<  e  fn»rtfc«  of  tho  trWisrs  nf  hnmo  gjimr*  are  In  Iwo  cities— Now  Vnrk  nnd  f'ld- 
o.ic-"- -i\ hor*i  <>\|kPr!onri*  h;\<  shaun  that  the  market  is  so  large,  etc.,  that  Sire!)  lclcr;tvts 
lcivt»  a  minimum  impact  upon  tho  home  1,'ate. 
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hiMt  H  shows  the  dollar  value  of  unit  contribution  to  operating  revenues  of  broad- 
vjisl  rights  u»r  nit  Major  league  ionium,  jhese  tiimucial  ilutu  ilemonstrate  Hint 
hroarteast  revenues  are  absolutely  essential  to  llasehnirx  survival.  The  most  re- 
cent study  of  Haselmir*  financial  rosulis,  prepared  hy  Arthur  Anderson  &  Co.,  for 
the  year  15Ktf>,  Indicated  that  Hi  of  the  2*1  Major  League  Clubs  suffered  losses, 
some  of  them  very  substantial.  The  awe^ale  results  for  all  24  cluhs  in  ]!MiO 
showed  total  losses  In  the  millions.  Tints,  with  these  hleak  operating  results,  any 
diminution  of  Ha^eball's}  broadcast  hi£  revenues  could  threaten  the  very  continued 
existence  of  the  ^inm. 

X  hulixrrimatv  t'tiblccatt*  Could  S'eriouxtft  Impair  the  llcvcniie*  That  Haseball 
Itevcivci  From  Television^  To  give  cable  systems  a  compulsory  license  to  telecast 
distant  baseball  games  would  assuredly  have  an  immediate  Impact  upon  the  price 
which  a  broadcaster  or  sponsor  would  be  willing  to  pay  for  the  1 1  road  cast  rights  (0 
a  given  Club's  games.  To  illustrate,  the  broadcaster  pays  the  Club  for  11n<  rights 
to  telecast  a  certain  number  of  the  Chili's  games.  The  hroadenster  can  sell  the 
games  to  sponsors  on  the  basis  that  these  telecasts  will  be  the  prima r if  source  of 
televised  Ihiseball  entertainment  in  a  particular  community  during  the  regular 
season.  If,  however,  a  cable  system  can  provide  thousands  of  the  city's  residents 
with  literally  hundreds  of  other  distant  ItasehaU  games  from  distant  common!* 
ties,  the  broadcaster  and  the  sponsor  naturally  will  pay  far  less  for  the  rights  to 
the  home  team's  games  than  would  otherwise  he  the  case.  This  loss  of  revenue 
couhl  have  thenuwt  serious  continences,  as  outlined  above. 

Furthermore,  the  ultimate  effect  of  unlimited  cable  transmissions  could  be  so 
severe  that  Independent  stations  would  no  longer  be  considered  by  Baseball 
Clubs  to  be  eligible  for  the  purchase  of  broadcast  rights.  In  order  to  secure  the 
protection  which  I'asohall  needs,  all  teams  may  t>o  forced  to  deal  only  with  net- 
work-affiliated  stations.*1  However,  this  division  itself  could  have  serious  conse- 
quences; independent  stations  today  provide  a  strong  source  of  competition  for 
television  fights.  The  removal  of  tins  competition  can  have  only  an  adverse  effect 
upon  potential  revenues, 


The  Proliferation  of  Cablecasts  Could  Cause  the  Death  of  the  Minor  Leagues. 

IhtsehaH  has  a  special  interest— separate  and  distinct  from  that  of  copyright 
owners  generally  and  other  professional  team  sports — in  protecting  its  Minor 
League  system  against  unwarranted  intrusion  from  telecasts  of  Major  League 
teams. 

At  this  time,  there  are  17  Minor  Leagues  in  the  United  States  comprised  of  127 
individual  United  States  teams,  In  1071,  there  were  more  than  7.300  Minor 
League  games  played  before  approximately  11,000.000  fans.  Minor  League  Clubs 
are  the  principal  source  and  proving  ground  for  Major  League  players  in  addi- 
tion to  being  ati  Important  source  of  entertainment  for  millions  of  Americans. 

Xo  other  professional  sport  operates  a  player-development  system  of  even 
remotely  comparable  magnitude,  Indeed,  the  Minor  Leagues  exist  only  because 
of  the  direct  subsidies  provided  them  by  the  Major  League  Clubs  aad  the  working 
agreements  which  have  evolved  between  Minor  League  teams  and  Major  League 
Clubs.  In  alone,  more  than  $31  million  (or  25  percent  of  operating  revenues) 
was  expended  by  Major  League  Unsehall  on  player  development,  the  majority 
of  which  went  to  the  major  league,  Cnliko  professional  football,  which  utilizes 
Ihe  nation's  finiversities  and  colleges  as  its  proving  grounds  for  players,  Itaseball 
must  sjK-nd  these  substantia!  amounts  to  ensure  to  the  fans  a  steady  flow  of 
talent. 

As  noted  above,  virtually  all  of  the  smaller  and  medium  size  communities  which 
have  Minor  League  teams  have  cable  systems  in  operation,  franchises  outstand- 
ing for  cable  systems,  or  a  franchise  application  pending  under  active  considera- 
tion. Thus,  these  communities  are  open  for  the  wholesale  importation  of  sports 
broadcasts  by  local  cable  systems. 

There  is  i>ersuasive  evidence  that  such  unregulated  expropriation  of  live  Major 
League  games  by  cable  systems  could  seriously  affect  Minor  League  attendance, 
An  inquiry  regarding  potential  cable  impact  upon  Minor  league  oj* rations 
produced  the  following  comments: 14 

*s  professional  Football,  vMch  sHIs  nil  of  Its  rights  on  n  pnekacre  hnsls  to  the  natlnnal 
not  works,  dor*  not,  of  course,  confront  tlir  Mm*  proMew  Itasphall  dors.  Particularly  In 
tho  metropolitan  market  wh#>ro  '"ailwpiflte  sprvleo"  Is  already  provided,  cnlle  systems 
cannot  hrlni*  In  distant  network  statinns  with  rnmprtlnff  football  M«>easts. 

™  See  i:\1iihit  C  for  a  collection  of  responses  from  Minor  League  teams. 


V.   rUC.lir  OF  THE  MINOR  I.KACl'KS 


o 


546 


*l  detiuUeiy  fuel  that  CATV  woukl  kill  K.uiUully  all  ot  onr  fans  we  linve 
left." 

*'lt  Is  my  tletinlte  opinion  that  Mwaxt*  [by]  cnMe  [of]  league  games  into  1UU 
area  vv»»uUl  iletinUely  UUulcr  ouv  ntUauhuue*  I  tlo  not  Uave  to  remind  yon  that 
iittcntlance  in  Minor  league  lta.sehall  parks  Is  a  nationwide  problem  ami  any 
further  Infringement  nf  telecast  hascball  l>rojMl<;isrs  would  probably  make  H 
imjx^sible  for  most  minor  league  clubs  to  continue  a  KiiccvKsfuL  «n>erution.  It  is 
too  ojixy  even  now*  to  stay  at  home  and  watcli  television  tlmu  to  go  out  ami 
support  your  own  local  activities  whether  it  bo  baseball,  li<Kfkcy  or  basketball — 
ami  webave  al)  three  in  Salem," 

"Again,  in  jay  opinion.  CATV  in  this  area  would  come  close  to  being  the  death 
knell  of  Minor  league  HasoMIl  in  Jtoehostcr.  We  are  trying' by  every  protno- 
tlonal  means  i*><sible  to  keep  AAA  baseball  in  Hocliester  for  the  benollt  of  the 
entire  comtmwlly  and  are  attempting  in  every  way  possible  to  provide  whole- 
some recreation  for  families  ami  youth  In  Rochester,  i  feel  it  L  about  time  we 
had  belli  instead  of  Mini  ranee/' 

"If  we  were  to  be  exposed  to  this  type  coverage,  there  would  be  no  doubt  In 
our  minds'  that  it  w<»uhl  affect  our  at tendn nee  seriously. 

"Obviously,  if  such  telecasts  were  to  reach  our  city,  our  attendance  would 
suiter  drastically. M 

A  redact  Ion  in  gate  attendance  at  Minor  league  Raines  with  a  corresponding 
reduction  in  revenues  would  imsc  a  dilemma  for  the  Major  Leagues  which  do 
not  have  available  additional  resources  to  keep  the  Minor  Leagues  In  operation. 

VI.  COXCM'SION 

In  summary,  I  believe  there  are  sound  legal,  public  policy,  and  practical 
reasons  why  Uascball  must  maintain  control  over  the  ilissemlnation  of  Its  games 
to  the  viewing  imMir.  The  Federal  Communications  Commission's  new  regula- 
tory scheme  for  cable  television  will  i»ermit  the  development  of  cable  in  such  a 
way  that  it  could  completely  undermine  Haseball's  orderly  telecasting  patterns 
and,  hence,  seriously  dilute  the  value  of  Baseball's  gate  receipts  and  broadcast- 
ing rights. 

While  IWehall  is  nnxious  to  experiment  with  the  promises  ot  the  new  cable 
technology,  it  is  fundamental  for  Baseball  to  have  complete  control  of  the  rights 
to  its  games  In  order  to  strike  an  appropriate  balance  between  Ha seh all's  tradi- 
tional eonnniraent  to  over- 1 he-air  broadcasting  and  any  exi>erhneotation  with 
cable  television, 

Exhibit  A 

See  the  attached  black  binder  for  the  complete  survey,  with  n  covering  memo- 
randum, commissioned  by  the  Commissioner  of  Baseball  to  study  the  effects  of 
the  jh-st  year  of  the  Federal  Communications  Commissi oifs  new  regulatory  strnc* 
ture  for  cable  television. 

KxHintr  H 

REVENUES  TO  AU  MMOR  U/WJE  CLUBS  FROM  TV  MD  RADIO 


National 
locM  network 

Year  contracts  contracts  Total 


1965   *VM».fCG  ft  254,  NO  $2U5\,fctt> 

Percent  of  operating  revenue  ,   14.2  10. 5  24.7 

196$  \.  $13,  90?.  CCD  $9,  424,  COO  J23.331.0C0 

Percent  of  operating  revenue   13.9  9. 4  23.3 

196?     $13.  747.  COO  $n,80?.CCO  $25,554,000 

Percent  of ->peratina  revPiue...,   13  9  12  0  25.9 

1968..   $16,37S.oro  $12,339,r00  $28.  714, POO 

Percent  of  operating  revenue      16.3  12.3  2$.  6 

1969   $17,970,000  $15,529,000  $33,499,002 

Percent  of  operating  revenue   H  6  12.6  27.0 
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Kxuihit  C 


K  K I  •  KV.  S  K  N  T  A 1 1 V  K  COMMENTS  Otl   M  IN"  OK  i.BAGUR  »ASKItAt.L  IK-VMS  ON   THE  IMPACT 
OK  CATV  U»ON  T11KIK  ATTBXUANCB 

*i  delinitely  feel  that  CATV  would  kill  pnu-t ically  all  of  our  fan*  we  have  left" 

"Theri*  is  no  doubt  ns  ft?  t lit-  fact  that  this  W(H'U>  HUHT  our  attendance 
TUKMUNOfil'SLY.  as  <1t>  ALL  telecasts  against  uiir.  ItOMK  mum*.  This  is  the 
very  tiling  that  can  and  will  put  us  a  11  out  of  business,  but  (iulek." 

it  is  my  definite  opinion  Hint  telecasts  |l>y]  cable  fof]  league  Ramos  into  this 
area  would  definitely  hinder  our  attendance.  I  do  not  have  to  remind  yuu  that 
attendance  iti  minor  league  baseball  parks  Is  a  nationwide  problem  and  any 
further  infringement  of  telecast  baseball  broadcasts  would  probably  make  it 
impossible  for  most  minor  league  clubs  to  continue  a  successful  operation,  It  is 
tiM)  easy  even  now  to  stay  at  home  and  watch  television  Hum  to  go  out  and  support 
your  own  local  activities  whether. It  he  hasehall,  hoe  key  or  basketball— and  we 
have  nil  three  In  Salem." 

"Again,  in  my  opinion.  CATV  hi  this  area  would  come  close  to  being  Hie  death 
knell  of  minor  league  baseball  in  Rochester.  We  are  trying  by  every  promotional 
means  jHissiblo  to  keep  AAA  baseball  in  Rochester  for  the  benefit  of  the  entire 
community  and  are  attempting  in  every  way  possible  to  provide  wholesome  ree re- 
nt ion  for  families  and  youth  in  Rochester.  I  feel  it  Is  about  time  we  help  instead 
of  hindrance.'' 

■Table  TV  does  hurt  our  attendance  when  we  play  at  home.  Most  every  night 
of  the  week  yon  are  able  to  got  either  the  Mots  or  Yankees  games  when  they  play 
at  night.  Sometimes  yon  can  get  both  the  Yankee  and  Met  games.  On  holidays  it 
kills  our  attendance  when  we  play  at  night." 

"During  the  1!mVS  season,  the  telecasts  of  Major  League  games  via  CATV  did 
reach  Klmtm  and.  although  It  is  bard  to  estimate  If  these  games  bad  any  effect 
on  our  attendance,  I'm  sure  it  did.  On  nights  when  there  was  a  so-called  'crucial' 
game  on  TV  and  we  were  playing  home,  our  game  attendance  was  down.  This 
was  also  true  If  the  weather  conditions  were  less  than  ideal." 

*iu  reply  to  your  request  for  (WTV  information,  the  telecasts  of  the  games 
played  by  the  Mets  and  Yankees  all  reached  our  city  in  the  three  years  we  have 
been  members  of  the  NY  Ten ri  League.  These  are  the  years  lfMW.  1W>7,  and  IfitW. 

"While  it  is  most  difficult  to  accurately  gauge  the  effect  of  the  activities  with- 
out a  comprehensive  study.  I  would  think  they  did  adversely  affect  our  attend- 
ance. One  thing  is  sure  .  ,  .  they  did  affect  us  on  the  nltes  which  were  threatened 
by  Inclement  weather." 

"1  did  o|jerate  the  William  sport  Club  in  VMM  and  1005  and  wc  did  have  cable 
TV  there.  I  felt  that  it  did  hurt  our  attendance*  since  people  were  less  inclined 
to  go  ont  at  night  and  pay  to  see  minor  league  baseball  when  they  could  sec  one 
or  mere  major  league  games  at  home  in  the  comfort  of  their  living  room,  at  a 
much  lower  price,  which  was  next  to  nothing/1 

'  Should  the  CATV  telecasts  of  Major  League  games  .  .  .  come  to  our  city  I 
believe  we  would  have  to  dUbaud  baseball.  This  year  the  Major  League  night  tele- 
cast of  baseball  cut  our  attendance  about  four  fifths." 

if  we  were  to  be  exposed  to  this  type  coverage,  there  would  be  no  doubt  in 
our  minds  that  it  would  affect  our  attendance  seriously/' 

"Obv hmsly,  if  such  telecasts  were  to  reach  our  city,  our  attendance  would 
suffer  drastically." 

"\  sincerely  believe  that  any  telecasts  of  major  league  games  into  our  city  while 
we  are  playing  hurts  our  attendance  very  much,  i  do  not  see  how  TV  games  can 
help  the  minor  league  attendance." 


Kr.UBMB.vr  of  Don  V.  Kick,  Vicb  1'rbaidk.vt,  National  Hock  by  League 

Mr.  Chairman,  my  name  is  i)on  V.  Kuck  and  I  am  Vice  President  of  the  Ka* 
tiotial  Hockey  League,  I  am  accompanied  by  counsel,  l'hillp  K.  ilochberg  of 
Washington,  D.C. 
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WV  appreciate  th»-  <»(i|Hti'(dtiiivv  tu  cotm-  hcl%uo  yini  and  testily  en  your  Mlt, 
S.  which  we  fully  >npp<ul.  1  think  Ihmv  is  ri  concensus  thai  Uiis  ><nhcom- 

iiiiih'i1  may  ho  the  im  hi  ri  i»f  fast  resort  in  the  rnp,\  rigid  area;  wo  wc'coino  the 
ehan. a*  In  place  our  ruse  before  ymi. 

I  would  tike  lo  scrotal  I  In*  reucirks  offered  l>y  ( 'otiiiuls>!«UKcr  Kuhu.  Since 
hookey  ami  baseball  share  similar  i>la>  i-r  developmental  [>a t tcins,  we  echo  his 
i'i  •!:.■»'!  ti  fur  the  ltd  lint  b'aglli'S. 

The  National  Hockey  League  is  rmt  I  ho  bem-farior  nf  ready-mmlo  players 
from  the  Collegiate  ranks.  W'v  HUM  develop  our  own  lalent,  There  arts  in  the 
Cnited  JS: the  leagues  on  a  minor  li-vt-l.  And  il  K  1 1  j«-  MIL  leans  which 
undent rite  the  hulk  nf  tin*  eo>(  (a  operate  i Iio  minor  h  ams  so  us  ta  assure  the 
development  of  young  talent, 

Wo.  like  baseball,  an«  \ ei  y  concerned  with  the  imparl  that  importation  of  >poris 
siunuN  via  cable  \\  stems  \\ •  >l t] 1 1  have  nit  those  minor  leagues.  ^ 

More  Important  l>,  however,  is  our  com  em  for  tljr  major  league  of  hockey,  tbo 
National  llnilicy  League'  Again,  tike  ba>oball  taml  like  basketball  j,  the  NTIL 
has  names  scheduled  viriua!t\  o\rry  nlyhf  of  the  week.  Vi>u  ran  well  imagine 
what  would  he  the  fate  of  mir  new  Washington  hotkey  tram  in  L'7J  if  it  freed- 
on  a  Washington  eahle  syMeiu  t  ho  (mpoi  tai  ion  nf  NHL  hockey  from  Phila- 
delphia, New  York,  ami  Hoston  en  a  nightly  hasis.  The  same  problem  would  ho 
faced  hy  cur  newer  roams  in  Los  Angeles,  Oakland  ami  Atlanta  where  hotkey 
lias  not  yel  caught  mi. 

Ami  yn  I  he  Commission's  Uules  would  afford  stealer  protection  to  'Taulnndno 
and   midget  Loves  Hemic"  than  they  would  in  professional  and  amateur 
spoils.  Something.  I  suggest  to  yon.  Mr.  Chairman,  is  out  of  kilter  there. 

It  is  i u«]  I  ironic  that  we  should  he  hero  this  week,  It  was  almost  exactly  two 

years  ago  that  Chairman  Mutch,  in  his  Letter  of  Intent  of  Augu-1  .">.  1n71.  noted 
thai  me  question  of  >ports  programming  was  a  dillirult  one.  lie  promised  o\- 
peditcd  con>iderut imi  of  the  laalter.  >o  tlial  it  would  ho  concluded  hofoiv  "the 
Mgnilioant  emergence  of  new  systems". 

Ami  araiu,  a  year  ago  in  oral  argument  <at  issue  h<'foro  the  Com  mission, 
the  same  fear  was  voiced.  It  was  stated  to  the  chairman  that  systems  would, 
attempt  to  >eU  hookups  on  the-  hash  of  impovlinu  distant  sports  signals, 

At  one  point,  he  noted  that  <as  of  that  ilate)  only  Ki  Certitieates  had  heen 
granted.  Today,  some  1.1(h)  ecrt itiratcs  have  heen  granted  and  naae  are  lielntf 
urantrd  daily.  Many  of  the  api>h'ration^  and  grants  are  for  either  the  core  city 
contiguous  snhurhan  area. 

For  in^lauee,  Htevally  do/ens  aiv  tlie  I'hiladelpida  area  and  four  aro 
speeiliraily  within  the  i'Uy  of  Philadelphia  itself  inrludin.^  one  literally  aeross 
thostrc(kt  from  the  Spt>rttnm  where  these  trams  play.  And  this  is  the  very  system 
which  has  hased  its  appeal  for  suhserihers  on  distant  stnnts  signals!  {I  am 
attaching  as  aa  F.xldhit  an  udvortisoment  whi<  h  rerenlly  appeared  in  a  l'liila- 
delphia  ncwspsipor. ) 

Members  of  the  (Nanmissnin  urged  sports  to  look  to  Congress  as  its  remedy, 
.^rnalor  latere .  for  one,  has  indieatrd  his  eotieeru  with  eahle  systems  Importing 
distant  sports  signals  in>t  jnithorized  to  the  local  station.  We  a.irrcc, 

It  wouhl  seem  nnromutotdy  logical  thftl  Hie  etihepremmrs  who  have  invested 
millions  of  dollars  to  develop  the  professional  sports  franchises  should  unite  rea- 
sonably, maintain  the  ri u lit  trr  when  ami  where  their  product  w  ill  he  telecast. 

Accordingly,  we  ttr^o  the  passage  intact  of  s.  loiiL 

Thank  you. 
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A  MIlKtCAX  FOOIHWI.  I.K  Alin:/XATM>N  .U.  FooiUAl  I.  liKAIil'K, 

.Vi-w  io/A\  A.V.,  .IfwW  /,  /!»?,!. 

Hon.  John  L.  >k('f  Kft.AX, 

I'htiinitnn.  Uttln'oHtMitlrc  on  Patent*,  Trwlcmnrk*.  and  Copyright*, 
I  .s.  senutc*  Wmhiuijtou,  fM\ 

<Ui.\ik\t\\  MtVi.ru  \s  :  In  tv*j»ihM'  io  ,u»ur  atttimuteomcnt  of  further 
hcninu's  on  s.  l-^il,  I  nm  [ilfji^d  (ti  suluuit  my  statement  mi  I  ho  treatment  lit 
thai  Mil  of  1 1  it*  carriage  of  sports  telecasts  on  cuMc  television.  Copies  of  my  state- 
ment     hehwlf  of  professional  font  hat  I  are  enclosed  ht*l«^villi. 

i  tut-  express  the  hope  that  the  \vii,v  can  iiuw  ho  cleared  fur  legislative  adton 
on  this  pressing  matter  in  view  of  tin*  recent  now  spurt  of  cable  growth  am!  Ha* 
inaction  of  the  rVdernl  Communications  Commission  on  1  ln^  matter,  in  my 
opinion  it  would  he  unfortunate  if  cmutment  of  Section  111(c)  (  \\ <C|  nnd  oilier 
relevant  provisions  were  delayed  further  while  latjje  numbers  of  American  fam* 
ilh>  heenme  cable  Mihseribers,  and  cable  owners  made  sii)jn!;i tit  jst I  capital  Invest- 
ments, mi  tin*  expectation  thru  cable  systems  would  be  able  to  continue  \  ha  tint: 
XFI.  imme  telecasts  in  denial  mn  of  the  rights  of  our  member  teams. 

As  iu  the  past.  !  would  In*  tfhfd  h>  make  myself  available  for  further  discussion 
\\\v\  to  supply  further  liiCuvmaibm  as  the  isubeomudttec  may  require, 
Ita-iKK'tfiiUy, 

I'ktk  Ro/.t'.un,  f Hi/jfJcMiirr, 

{Kuclosiire.] 


HmrMKM  ok  Ckik  Ko/.ku.v,  Commzssioxkk.  National  Kootiiau.  1a:.ua  k,  Uwouk 

TUl:  SCHtOMMtim:  OS  1*ATH  \  I S,  TKAt»KMAUKS,  ANU  CoPlKWIll'S  WTIIK  SKN.UK 

Com  \i  nm:  on  tiii:  JinniAKV  on  s,  i:ail 

Professional  football  maintains  a  snoii.;'  interest  in  those  jkU'floiis  of  S.  l.'JOl 
whh  h  would  attVct,  from  the  copyright  point  of  view.  the  eaniatfe  of  spurts  tele- 
casts t>n  cable  television.  My  statement  is  on  behalf  of  the  2(!  nu  mber  clubs  of  the 
National  football  League  who  represent  many  eituss  and  nierrop«»litan  aieas 
aei'oss  the  roiintry. 

thiv  infeivM  dates  hark  ta  t\io  da.es  wlicn  ea?de  systems  heprti  moving  XFfj 
«aiae  telveasts  nroiiiii]  the  ennntry  without  scokltij:  any  permission  for  offering1 
any  ^unpensntiiai),  and  my  statement  fo  this  SuhmmmHtt'C  dated  August  H,  VMW*, 
<'*imtnentiuir  on  S.  I/HHf.  expresses  \h,\i  inten  sf.  On  Mtxroh  I  t.  and  Oetohpr  31, 
UWN.  \  uwW  further  statements  eommenHm?  on  S.  r/.>7  and  lf.lt*  2512,  and  wt* 
haveexpressi^l  our  views  several  Unus  siuc^e  I  lien. 

fn  />eeenmer  JWD,  t Ji<*  Suhcjaumittee  unanimously  reporter!  out  a  hill.  S.  at3, 
whloli  ree»>j;nizeil  the  rights  of  those  w\v>  spranl  •■onsldorahU*  snm<  to  sla^e  pro* 
fe<>lt»ual  sports  contests  for  the  entertainment  of  many  mUHons  of  fans  at  the 
ha)l  park<  aJjil  at  their  television  sets,  'J'Jje  Stdioommiltee  (1j  expressly  gave 
full  statutory  eopyricrht  protoettoti  to  live  K^nie  tehnasts  and  ^2)  applied  that 
pr«'tevMt»n  to  <*ases  where  »  nh!e  systems  \s<>nhl  import  p>tue  telecasts  into  areas 
where  television  stations  had  exclusive  rights  to  receive  other  ptnics  Instead  or 
where  teams  were  playing  hmuo  tana's,  Thus  the  Snheojumiitoe  put  eiitilo  and 
hrnndea*t  television  oil  an  e<pial  footing  vis-a-vis  the  trhsii^tlti^  of  XKf*  and 
<»ther  profi^stonal  sports  contests. 

Thi*  Federal  (,oinmunii,ath>n<  romndsslon  has  not  yet  aetod  on  Its  expressed 
frtfenr  to  <leal  with  thfs  proMem.  Aff<*r  the  Suhenmniitfce  r<>portrd  S.  «l.'<,  the 
Commission  announced  that  it  wn\dd  nddress  itself  to  various  cahle  television 
matters  iie-Itnh'n?j:  tin*  carriage  of  distant  stations  televising  professional  trataes. 
The  t'oniiuisslon  }t;i.<  ad^{drd  rules  that  troveni  general  distant  station  earrlajre, 
arid  these  ruhs  ffirluitously  resolve  many  of  the  XFl/s  concerns  hy  puierally 
rorhiddint:  ejirrifijre  of  distant  netwoi U-aifiHafcil  stations  in  most  television  mar* 
ket<:  most  ]»rofessh>nn)  FooHijd)  teleejists  are  on  these  network  stations.  V.nt 
these  rules  contain  provision*  thnt  would  permit  eahle  systems  to  carry  single 
Vrou:rsims  from  these  distant  stations  at  various  times'.  It  is  likely  that  cahfe 
owners,  who  often  advertise  outside  sports  programming  n  a  prime  nttrae* 
ti»m  to  train  new  suhscrihors.  will  take  ft  ill  advantage  of  these  provisions.  The 
rommission  said  iu  July  1h70  flhH^et  N"o.  IW^AK  and  airnin  in  Kehruar.r 
1!*T2  <tioeket  No.  10117)  that  it  would  deal  specifically  with  the  unique  problem 
of  raUe  carriage  of  sports  telecasts,  and  we  have  on  many  occasions  expressed 
our  views  to  the  Commission  jrj  writing  and  orally.  So  action,  however,  lias 
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yet  been  taken.  Nor  h  U  rutin h  <  b  ar  that  tin1  Commission  1ms  accepted  our 
position  that  it  lists  tJic  *frdinwj  .o.ii-oriiy  to  deal  comprehensively  with  the 
problem. 

Meanwhile  matters  grow  more  pressing.  Alter  an  earlier  FCC'  action  slowed 
much  of  cables  previously  rapid  growth,  the  run  rut  rules  have  once  agaiu 
permitted  the  Industry  to  e\pand.  In  ,fu>t  over  our  year  the  Commission  has 
issued  over  1.<HN>  certificates  authorizing  establishment  of  now  fable  systems 
or  addition  of  new  distant  stations  on  existing  systems;  many  of  those  sys- 
tems are  oFwill  he  located  in  the  heart  of  the  nation's  larger  metropolitan  areas. 
Systems  are  now  nut  Ionized  or  operating  in  substantial  segments  of  the  Atlanta, 
Host  mi,  HtitTahi,  Cincinnati,  Cleveland,  I /is  Angeles,  New  Vork,  IMdlartelphtn, 
Pittsburgh,  San  Diego,  Sail  Kiaueiscn  and  St.  I.ouls  markets,  to  name  only 
areas  where  NFL  teams  are  located,  and  in  many  other  cities  and  towns  as  well. 
There  are  something  like  ;t,POO  en  hie  systems  serving  about  7  million  homes  in 
tJ.<KHi  communities  across  the  nation,  and  one  estimate  is. that  %>o  million  homes 
will  he  connected  to  the  cable  hy  JMTo. 

Tims,  the  need  for  an  eflVctive  solution  increases,  And  that  solution  simply 
i<  to  implement  either  in  the  copyright  law  or  in  FCC  regulations  the  national 
policy  as  it  afTerls  televising  of  professional  sports  contests.  As  the  Suhcom- 
lid! tee's  earlier  action  on  S.  541*  recognizes,  that  policy  is  most  forcefully  ex- 
pressed in  Public  Law  s7  (tiie  Sports  llroadrasf  ing  Act  of  K)M ),  as  amended, 
1M\S.C.      I'JH  -Id.  Tliere  are  three  principal  points  : 

■  1  i  Jf  has  always  been  the  right  and  the  practice  of  XFI.  teams  not  to  tele- 
vise u  game  lit  the  very  area  in  which  it  is  being  played.  Xo  television  station 
in  that  urea  Is  authorized  to  carry  that  game  '(except  hy  delayed  hrudcn*t>. 
ami  no  cable  system  should  have  any  greater  privilege.  (The  record  action  of 
tli*>  Commerce  Cwnniitteo  regarding  telecasts  of  sold-ont  games,  even  if  enaeted 
into  law,  will  have  no  hearing  on  this  issue,  hern  use  our  concern  in  the  copyright 
area  is  simply  to  see  that  cable  stands  on  no  different  footing  from  broadcasting,  i 

CJ)  The  llMll  Art  gave  sports  leagues  like  the  NFL  the  rlglit  to  sell  televMou 
privileges  on  a  package  basis  and  thereby  to  control  the  patterns  of  gain*'  tele- 
casts. This  has  enabled  the  SKI,  to  require  networks  to  bring  every  team's  away 
games  hack  to  its  home  rity*  which  as  a  pi  art  it  ai  ma  Iter  has  resulted  in  games 
being  carried  on  regional  networks.  And  with  one  of  these  games  also  carried 
nationally  under  our  relatively  new  "double  header"  program,  we  have  been 
Able  to  give  most  football  fans  two  or  three  live  telecasts  of  NFL  games  each 
Mimlay  afternoon  during  the  season  while  also  giving  each  team  roughly  equal 
television  exposure.  tOf  course,  Monday  night  games  are  also  televised  as  are 
-Saturday  games  late  in  the  season.) 

CM  As  reflected  in  Section  :\  of  the  1 ! Nil  A<|,  protecting  attendance  at  college 
and  high  school  games  is  an  important  feat  are  of  national  policy.  We  impose 
restrictions  upon  the  lelcvi.sion  networks  and  upon  the  teams  to  earrv  out  this 
policy. 

As  we  have  shown  many  times,  unrestricted  cable  television  would  undermine. 
jM'rhaps  seriously,  these  assets  of  national  policy  and  wou'd  up-el  tin*  League's 
television  patterns;  it  would  also  erode  the  value  of  Mie  television  right's  we 
sell  to  the  national  networks.  To  prevent  the  e  unwanted  and  unfair  results,  we 
rrnttirm  our  support  for  SiH-tion  111  le>  I  4  Hf ai  «•!'  the  pending  hill.  S.  Uiiil .  ami 
for  the  other  provision*  entitling  live  sports  teh-< -a>ts  to  full  copyright  protection. 
Wo  also  urge  vigorous  tiction  looking  toward  rimil  enactment  of  these  provisions 
into  law* 


St atk \t ti \ t  of  J.  WM  tra  Kknxfoy.  Commission!  t:  ok  the  National  I »  askk  t  n  am. 
Assoc  ia  iion.  lutein;  hie  Svikommiiti-.k  m  l\\  h:\ts,  '|*km»km.\hks  a  no  Coev- 
lemurs.  Com  m j  mi:  or  tiik  .1  rru<  iaicv,  C.S.  Sk.vwi;  on  s.  Kiut 

This  statement  is  submitted  in  connection  uith  the  proposed  Omnibus  Copy- 
right  Hill.  S.  1301.  ami  sperinVally  to  Mipporl  the  retention  in  its  present  f  rm 
of  Section  UlfH  «4l  iC)  of  that  Hill  relating  t  f »  the  carriage  of  >ports  programs 
on  cable  television  systems. 

The  proposed  draft  of  the  Copyright  Mill  contains  provisions  which  would  give 
to  sports  events  the  long  o\rrdu<'  copyright *f.\ pi*  protection  which  traditionally 
has  I  teen  available  to  other  forms  of  privately  produced  entertainment.  In  addi- 
tion, the  Mill  would  give  to  sjHirts  the  vital  blackout  protection  with  respect  to 
cable  television  systems  like  that  winch  they  presently  receive  with  respect  to 
oven  he-air  television, 
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l»«u  1ltu')(lKr)  of  (in-  propnsi-d  fopMiu'ht  Mill  deals  sviili  the  impor- 
tation of  dhlam  sports  .signals.  U  provides  that  cable  systems  would  be  aide  10 
•  any  it  >| ic u*l 1 1 i^r  event  mily  under  circumstances  when  free  television  could 
carry  if--  Dint  is.  with  proper  nuHmi  Nation  from  f lie  home  tiMUi  %vitlj]n  Die 
particular  television  market. 

The  National  Hrt^k^tl»MH  A<-Mf|;it'ma  believes  that  it  is  vital  tint  Section 
Ilium  4 1  M " I  at  Dir  Omnibus  Copy rinhl  lull  S,  hid]  he  retained  i?i  its  present 
form,  Professional  ^|»<>rt.<  desperately  needs  tin's  | in»f ot-t i'iii.  Without  M ,  cable 
>ysinn<  van  do  without  authorization  what  b»e,\l  stations  are  properly  limited 
!-»  dojng  only  with  pcrndsshm.  Cable  should  not  be  able  to  import  distant  skuals 
of  >porDng  events  unless  n  local  sialion  or  cable  system  is  authorized  to  carry 
mh-U  programs  by  Die  npi>mpriatc  team  or  league. 

Tin*  m-ed  for  the  enactment  of  Section  HI  In  Its  present  form  is  illustrated 
by  Hi*'  nature  of  the  business  of  profess!  una  I  basketball  ami  by  Its  economic 
situation. 

I'mfi  -shawl  basketball  games  are  ma  produced  primarily  for  television  view- 
ing ainl  *lt •  md  havo  the  potential  for  resale  ami  reuse  that  a  non-sports  enter- 
t ;i i r*i in«n C  program  might  have  Therefore,  iniport.Miou  of  distant  signals  of  livfi 
l>ask<>rha1l  games  would  have  harmful  results  in  two  important  ureas:  (l)  the 
i1»-M nil-live  Impact  mi  Irani  attendance  at  homo;  ami  CM  destruction  of  the 
h-iim's  natural  markets  for  future1  sales  of  authorized  t  el  (vasts  niul  cahlo 
transmission. 

Sports  telecasting  ts  n  unique  form  of  entertainment  with  limited  market- 
ability, both  in  terms  of  time  and  regional  scope.  Therefore,  rabtc  importa- 
tion of  distant  live  sports  programs  creates  problems  of  a  far  greater  magnitude 
than  such  cahlo  distribution  of  other  types  of  entertainment.  VnHke  "Kassie"  or 
•fhmo  With  The  Wind",  very  few*  hackethall  games  (other  than  the  'Game 
of  the  Week')  tune  a  sufficient  national  impact  to  he  sold  for  television  on 
more  than  regional  basis,  and  none  commands  the  requisite  viewer  interest 
to  he  sold  on  a  repeat  basis. 

The  economics  of  professional  basketball  reipiires  that  team*  and  leagues 
protect  ami  expand  existing  sources  and  find  new  sources  of  revenues.  Costs  are 
such  even  today  that  teams  cannot  exist  if  they  depend  solely  on  I  he  income 
generated  from  ticket  sales.  Television  on  nn  authorized,  compensated  basis 
has  hi -en  the  answer  for  sports  -hat  not  If  en  Mo  systems  are  allowed  to  destroy 
those  sources  of  revenue*  hy  picking  up  and  distributing  programs  without  com- 
pensating either  Hie  teams  or  leagues. 

In  recent  years,  a  major  Income  factor  for  the  members  of  the  National 
ltisketball  Association  has  been  the  NI?A\s  ability  to  sell  television  rights  on 
a  national  network  basis.  Outside  this  weekly  network  showing,  other  existing 
television  rights  nre  sold  on  a  team-by -team  basis.  The  revenues  received  as  a 
result  of  this  sale  of  the  right  to  broadcast  certain  games  have  kept  many  NBA 
teams  alive.  These  revenues  are  undoubtedly  based  upon  Die  broadcaster's  exclu- 
sive right  to  the  game  in  the  relevant  territory,  his  ability  to  sell  commercial 
time  on  the  broadcast,  ami  the  sponsor's  willingness  to  buy  the  time  because 
hois  assured  against  dilution  of  the  audience  by  una nthorizod  cable  competition 

A  recognition  of  the  operation  of  professional  basketball  is  needed  to  under- 
stand the  impact  of  unauthorized  cable  transmission  of  distant  signals.  In 
contrast  with  football,  professional  basketball  games  are  played  somewhere  in 
the  I'nited  States  —  and  perhaps  close  to  a  home  city — on  almost  every  day  of 
the  week,  The  home  t«am  may  average  two  games  a  week  at  home,  and  un- 
limited table  distribution  of  distant  signals  could  make  available  other  games 
tui  those  two  days  as  well  as  on  each  of  the  remaining  live  days.  Tudor  these 
rireiimMflmes.  I  lie  home  toam  faces  competition  from  within  its  own  industry 
u<  well  a<  compctiliou  from  other  forms  of  entertainment.  In  the  case  of  a 
team  which  is  not  currently  championship  caliber,  this  increased  competition 
can  mean  disaster. 

Professional  basketball's  mad  for  the  protections  contained  in  Seel  ion  111 
is  illustrated  by  the  dilemma  of  how  and  less  successful  teams  like  the 
rhw'and  i'uvalh  rs.  hi  order  to  survive,  this  team  must  build  a  local  following, 
sell  admissions  ami  local  television  rights  and  establish  its  place  in  the  com- 
munity. If.  on  any  evenings  when  the  team  Is  at  homo  or  not  playing  at  home, 
Cleveland  audiences  had  available  to  them  on  an  unlimited  basis  games  In- 
vol  viiis;.  for  example,  the  Milwaukee  It  inks,  the  ],os  Angeles  I.akcrs  and  the 
New  York  Knickerbocker*,  the  local  team  would  have  liftfe  'banco  of  sur- 
viving. Within  a  short  time,  such  saturation  of  local  markets  wmiM  result  in  a 
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suhstaiilial  reduction  hi  the  uumlier  of  totuns  in  existence,  a  loss  of  player  and 
other  empto>  meat,  tin*  elimination  of  the  opportunity  of  many  persons  to  see 
live  hnskcthall  games,  ami  the  disappearance  of  the  other  heiiotiis  of  looat 
involvement  which  t ho  existence  of  a  homo  team  presently  offers.  Furl  Kit  down 
tlu*  mail  could  very  likely  he  the  shrinkage  of  the  league  to  a  few  loams  playing 
iurnn>t  oat'ti  ot  lior  principally  for  television  purposes, 

The  Xmlppual  Ha^koTkMll  Asmh  iat ;<>u  hcliovcs  t hit t  eaUo,  like  ovcr-lhc-air 
television,  should  bargain  n 'nivuii ha J )y  for  tin*  right  Jo  transmit  sporting  events 
and  that  professional  spoils  should  1j:ivo  the  rh'Jit  to  adequate  compensation. 
The  cahle  industry  has  oi'leii  referred  to  "Mi"  puUic's  riirht  to  sec  sports'  con- 
tests." without  smy  mention  of  the  sports  pmduocr's  mht  t<»  l>e  paid  for  assum- 
ing tho  eosls  ami  risks  of  the  lojsiiuss  ami  for  his  creative  cflorls  in  presenting 
I lir  spirts  evi-nt.  YVc  respect  fuUy  >uhmit  tliat  the  puMh-'s  "right  to  see'1  sports 
contents  N  no  greater  tlum  tin1  puldh's  "right  to  sir"  "Lassie"  or  "liouc  With 
The  Wind."  Wo  point  out  thai  no  cable  operator  is  so  wedded  to  tho  public's 
"riuht  to  see"  tliat  ho  Would  pi-noil  sui  \ nui;  to  use  Ids  cable  to  exercise  Unit 
right  without  paying  tho  eaMc  npt-ratur  for  it. 

My  adopting  Section  llluii  (nri  of  tho  proposed  Copyright  Mil.  tho  Sub- 
commiltoo  has  recognized  t ha r  proiVssional  sports  is  ontitloil  to  traditional  copy- 
right protection  fori  ho  sate  and  hroa!onst  ufuports  ovonts. 

Tho  proteciion  which  you  liavo  p/ovided  iu  tho  proposed  Copyright  Hill  is 
ivo/and  for  professional  basketball  because  of  Iho  regional  rather  tlum  natioo;,i 
Lulcrc.d  in  many  of  Us  programs,  because  of  Iho  perKhuhle  nature  of  its  product. 
hiH-anso  of  tho  need  to  recognize  that  tho  profesMoual  sports  toams  and  leagues 
<io  have  proprietary  rights  to  tho  sports  events  in  which  they  participate  ;md 
because  of  tho  economic  distress  in  which  tho  iudusti  y  linds  itself. 

Tike  National  Ua-ketball  Association  therefore  asks  that  the  provisions  of  the 
Copyright  Hill  sill'i'i  t i 1 1 .lc  professional  sports  he  retained  in  their  present  form 

Mr.  1  iitr.N nan*  This  concludes  the  hearings.  We  will  leave  the  licar- 
in*fivruril  open  until  Au^tist  l(Jth. 

Senator  MrCi.r.i.LAN-  ntmoimerd  in  the  heirinuin^r  of  those  series 
of  hearings  that  the  interested  parties  would  have  until  August  the 
10th-  

Mr*  IJitUNXAX.  Aujrust  the  10th. 

Senator  MoO.kllvn  | eontinuing],  to  suhniit  statenionts  foi*  tlie 
reeonl.  And  as  we  eonehide  these  hearings,  the  Chair  would  fmtlier 
announee  that  if  we  find  some  yaps  in  the  testimony  in  the  record  wo 
may  hold  another  day  of  hearings  or  eall  on  people  to  further  respond 
to  the  Committee  s  request  for  information. 

Thank  you  very  mueh. 

[  Whereupon,  at  t  :10,the  committee  adjourned.] 


S  J  AO  Mi  NT  OK  rorYlllf.Jir  (  "o\l  Mill  KK,  A  NT  Kli  It  A  V  ASSOCIATION  OI   IjAW  LlUKAUIKS, 
SrilMMIKO  II Y  JLMIH  J.  MaIEKI,  (  U  A I  It  MAN 

Mr.  rhairman  and  Monihors  of  iho  Siiheominil  too :  I  am  .ftilius  J.  Mark's  Law 
lahrarian  and  l'mfessor  of  haw.  New  York  rniverslty.  I  \\v.\  nisi*  past  president 
nad  eh.nrmaii  «U*  the  Cop>  ri^hl  ( *i  Monti  1 1  eo  of  lhik  AAI.I..  and  suhinit  tliis  state- 
no-Tit  rn  hehalf  of  tin-  Aoierican  Assuelatioa  of  Law  Lihraries.  The  Amoriean 
Assoeiation  nf  Law  iahraiies  was  osiahli^hoil  ia  UKHt  fur  educational  si-ion- 
tiSie  janp(»ses.  It  ennduefed  as  a  n»<n-pr«kfit  oorporation  |o  pnnnoto  lihiariruo 
ship,  to  develop  and  increase  the  n-efnhie-s  t\{  law  lihtarles,  t<»  cultivate  tho 
si  ieiioe  of  law  lihriirianship  and  to  footer  a  spirit  of  cooperation  ainon^  tho 
i<u  mhers  of  tho  profession. 

Jts  h<>adi|itartors  is  situated  at  T*.\  West  .larksnn  Fioulovard,  Chira-ro.  Illinofs 
<;o;»0,  and  it  has  approximately  fijixi  itiomlnas  local  oil  iu  every  state  of  the  union, 
<*anada  and  Puerto  Uieo.  Alt  major  letial  puhUshors  iu  tho  l\S.  are  associate 
menihers  nf  tJn>  AAIJ*.  Tht*  AAT.h  al<o  h  is  twelve  He^iona)  eliaplers  known  as 
A^«>oiation  of  J.aw  hUirai  ics  <>f  rpsfate  New  York.  Chiea^o  Avsoehllion  of  Law 
laUrai'U'S.  (lieatcr  Philadelphia  Law  lahrary  A<sociati«»nf  Law  Lihraries  of  Xew 
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ttughmd,  Uiw  Ktlinu iri!is  Sodoly  of  Washington,  1>.C„  Law  Library  Associa- 
tion of  Greater  New  York,  Minnesota  Chapter  of  AAU„  Ohio  Koglmml  Asso<  he 
Hon  of  Uw  Libraries,  Soulheasferh  Chapter  AA),L,  Southern  California  Assocb 
ation  of  Law  Libraries,  Southwestern  Chapter  of  A  AM,  ami  Western  I'aellle 
Chapter  of  AAM.,  Tin1  Association  is  also  a  imtilfsf u-r  of  established  scholarly 
legal  reference  works  such  as  M111  A'/ir  Minify  .htunwl.  The  //o/r.r  Fwriytt 
f.i<f>tt  Prriotlintl*.  t'itffttit  Ptihth*tti<o\  ht  L<  <jaf  (tint  Uiltitvrf  FUhl*<  Ihe  .1.1/./- 
PtfhlirationH  Swift  aiul  cooperates  with  Hie  II.  W.  Wilson  ( 'Dinnnny  hi  the 
publication  «.f  the  h/f/r/  /o  /,r//n/  /YWor/nwN.  Irs  members  work  in  l*i\V  School 
Libraries.  Hur  Association  Libraries.  County  Law  Libraries,  ami  in  Private 
I*ra<-l  it  loners*  Libraries.  A  significant  number  of  I  hem  are  authors  ami  are  very 
much  concerned  about  the  effect  of  ihe  new  technology  mi  copyright  law  ami 
scholarly  legal  research,  especially  as  presently  reflected  in  S,  lUdb 

(Mir  purpose  In  suhinllthig  this  statement  is  to  stress  our  concern  that  ma- 
terials duly  acquired  either  by  purchase  or  gift  by  law  libraries  ami  requested 
fur  scholarly  legal  research  be  promptly  available  in  useable  form  and  without 
burdensome  administrative  details  by  library  users  or  other  libraries  on  inter- 
library  h>un. 

We  are  very  much  aware  (if  I  he  plethora  of  statements  and  arguments  over  the 
various  proposed  copyright  revision  hills  submitted  to  t Ills  Committee  over  the 
years  both  by  owners  and  eor pinners  of  copyrighted  publications.  It  Is  not  mil* 
purpose  to  r«'|K'ni  them  here.  Hat  her,  we  would  like  to  call  to  your  attention 
some  of  the  pressing  problems,  especially  In  the  realm  of  pub.jc  policy,  your  Com- 
miltee  must  resolve,  in  arriving  at  a  viable,  revised  copyright  law. 

ill  We  recognize  that  commercial  publishers  have  a  valid  interest  in  secur- 
ing and  maintaining  a  market  for  their  copyrighted  works.  Tills  interest,  how- 
ever, uimd  be  balanced  wilh  the  interest  of  society  in  the  support  and  Implementa- 
tion of  scholarly  legal  research. 

CJ»  We  believe  the.  nub  of  the  problem  lies  In  the  interpretation  and  applica- 
tion of  the  Fuif  f  Mr  fhxhhic  as  set  forth  in  sect! ens  107  and  MS  of  S.  13<jL 
espet  tally  in  light  of  the  Heport  of  the  Commissioner  in  the  William*  and  Wilkin* 
v.  TUf  r.s,  in  the  C.S.  Court  of  riaims  tiled  February  1U,  V.m. 

I'.il  In  this  context  we  support  and  approve  the  statement  of  the  Copyright 
Committee.  Association  of  American  law  schools  (including  American  Associa- 
tion of  Cniverslty  Professors  and  the  American  Council  on  Kd  Ileal  loll)  on  N.  13tU 
submitted  to  your  Committee  on  .Tidy  HI.  \UTA. 

(4)  In  this  context,  we  nlso  submit  that  there  is  an  urgent  need  to  give  li- 
brarians an  opportunity  to  spell  out  in  spec! tie  detail,  as  part  of  the  legislative 
history  of  sections  107  and  10S,  factors  of  library  use  of  library  materials  not 
presently  Illustrated  in  section  107  nor  in  any  of  the  studies  of  the  Hegister  of 
Copyright  hitherto  tiled  wilh  Congressional  Committees  so  that  librarians  could 
be  properly  guided  in  their  conduct  In  such  nmlters.  As  presently  worded,  the 
fear  of  copyright  infringement,  because  of  the  lack  of  specificity  of  the  guidelines 
established,  is  precluding  and  will  preclude  librarians  from  legally  using  copy- 
righted publications  and  even  those  in  the  public  domain,  when  in  actuality,  they 
coidd  be  protected  by  the  applicability  of  the  fair  use  doctrine.  Librarians  should 
be  given  the  opportunity  to  present  to  this  commit  tie,  and  have  considered  by  this 
('••miiutlci\  within  the  context  of  fair  use.  a  ca  Inloguc  of  library  replication  prac- 
tices that  would  bo  tolerated  under  the  proposed  revision.  For  example,  should 
the  fell  need  for  on-demand  copies  In4  considered  as  a  fair  use  practice,  when 
the  publication  to  be  replicated  is  out  of  print  or  subject  to  long  delays  when 
requested  of  a  publisher, 

{.'h  We  believe  tlc.lt  publishers  and  owners  of  copyrighted  publications  are 
faidiig  in  assume  the  responsibilities  incumbent  upon  them  in  this  replication 
controversy  and  placing  the  burden  solely  mi  the  librarian,  who  in  actually 
is  merely  the  middleman  between  the  public  and  Ihe  publisher.  We  strongly  urge 
that  Ihi*  Committee  reconsider  the  role  publishers  should  play  in  this  conlext 
:n)i\  provide  that  publishers  step  forward  to  assume  the  prime  role  of  ecu- 
trolling  ihe  replication  of  I  heir  own  materials  in  libraries,  IS v  this  we  mom 
that  publishers  should  go  into  the  business  of  replicating  their  own  materials 
in  libraries  providing  the  hardware,  and  collecting  the  income  directly,  rather 
than  depending  on  the  librarian  to  act  as  their  agent,  without  compensation. 

<*;»  in  any  event,  we  submit  thai  librarians  should  not  be  required  to  identify 
and  nc-'.wii  f'»r  photocopying  In  Iheir  libraries  on  behalf  of  their  library  users. 
To  allow  this  practice  will  add  considerably  to  the  cost  of  running  libraries  at 
a  time  of  iliiniuUldug  library  budgets  and  accelerating  library  costs.  It  must 
eveurually  also  affect  library  service  detrimentally  and  nl  the  expense  of 
scholarly  research. 
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<7)  In  conclusion,  we  uik«*  ittnni*tiiir^  on;tf  I  rnrnt  of  Title  II  of  S.  \M\  (rrcath.Ji 
of  a  National  Commission  on  New  Tin  hunli^u  til  Csos  of  Copyrighted  Works) 
without  wultltij;  for  passage  of  S.  \Ml  in  lis  totality,  so  thai  possible  solutions 
could  he  determined  w  ith  referem e  to  copyright  as  it  will  In-  affected  by  TV, 
radio,  CATV,  computers  and  similar  developments  relating  b»  lvjilh-atioii; 


Amkhh.w  Cii  i:\iic.u  Socikiy, 
Waxhin>jtf>n,  /i.e.,  AuyuKt  ti,  tUt  i. 

lion.  John     Mid  kij  an. 

VknlMHM,  St  Uf/tc  Judiciarit  Xtihrtwimittcf  tat  PtitfittM.  Truth  mark*  nmi  Com/. 
r/'/Ar*.  Niwrffr  Otfav  ltuil<iiny.  \\  <ishiuijtut\.  hA\ 
Iikak  Sm:  I  was  gratilied  indeed  with  Hh»  privilege  of  offering  the  views  of  Hie 
American  Chemical  Socioiy  on  Senate  Kill  VM\\  ami  the  matter  of  librnrv  photo- 
copying.  as  well  as  other  exemptions,  which  might  allow  pho|o<  op.\  iug  of  scholar- 
ly journals.  I  Ihank  you  am!  the  committee  for  the  iv.>niH  futl  attention  given  mv 
remarks. 

nM  May  X,  Dr.  Alan  C.  Nixon,  President,  American  Chemical  So<ioh% 

addressed  i  letter  to  you  expressing  ACS  views  on  the  ul»oVe  subject.  It  is  niv 
uuderstnn  -mg  that  this  letter  may  not  tx>  a  jiart  of  the  record  on  whieli  current 
considerations  wilt  he  based.  As  certain  parts  of  tiiat  letter  present  material  on 
ACS  programs  which  I  U'Heve  pertinent  to  tin*  current  ilellheratlons.  I  offer 
tor  the  record  four  paragraphs  which  I  believe  are  useful  hi  development  of  a 
l  it  1 1  understanding  of  the  ATS  position  : 

"Tin'  Society  c»»ndm  ts  research  experimentation  on  the  use  of  computers  ami 
allied  elect lonie  devices  for  the  handling  and  dissemination  of  scientinc  informa- 
tion. Ilased  on  our  own  experience  and  observations  of  the  Work  of  others 
doing  research  in  this  area,  wo  see  that  such  developments  are  leading  us  toward 
systenes  where  a  single  original  work  will  he  used  to  disseminate  multiple  copies 
as  welt  as  a  variety  of  suhcollectlous  of  information  derived  from  the  original 
wnrk.  In  effect,  we  are  in  the  process  of  enhancing  the  distribution  of  an  author's 
works  by  replacing  the  printing  plate  with  the  capability  of  electronic  processing. 
We  urge  that  the  proposed  bill  be  aware  of  the  impact  of  such  developments  on 
the  role  of  ropy  right  protection  and  follow  a  course  which  will  in  no  way  prove 
ciuitiiiing  in  terms  of  future  technological  progress. 

The  American  Chemical  Society  is  actively  engaged  in  a  continuing  program 
of  development  and  study  relative  to  convenient  access  by  users,  im  Inning  |um?.i- 
controversy  and  placing  Die  burden  solely  on  the  librarian,  who  in  actuality 
wideh  are  compatible  with  the  best  interests  of  both  copyright  producers  anil 
users.  We  are  vigorously  pursuing  a  long  standing  program  to  pro»  hie  interested 
p<  rsons  with  copies  of  materials  copyrighted  by  the  Society,  uuhkly  and  at  Mm 


lowest  i>ossibIe  cost,  and  to  license  others  to  reproduce  such  materials  We  ar«- 
d<»iag  all  this  because  we  clearly  understand  the  need  of  chemists  for  quick  and 
nady  access  to  our  published  chemical  information,  and  we  also  desire  to  adapt 


to  their  service  tin1  advantage  of  new  communications  technology, 

Despite  these  efforts,  It  is  an  accepted  fact  lhat  unauthorized  photocopying  of 
complete  articles  and  other  copyrighted  materials  is  as  widely  practiced  *aim«it£ 
■eh  nlirfts  as  in  other  lines  of  endeavor.  Although  we  have  no  Inures  to  indicate 
precisely  the  volume  of  such  copying,  in  terms  of  subscription  h  isses.  it  does 
appear  that  the  amount  of  photocopying  of  chemical  publications  is  conshb  r«<  lv 
I d-rher  than  in  other  tieids  of  science.  In  a  study  of  the  copying  of  technical 
journals  from  the  New  Vork  Public  Library,  live  American  Chemical  Soojete 
journals  upix'arcri  on  the  list  of  :rj  most  copied  journals,  and  ranked  2,  3.  5.  112.  and 
i:i  resjH'ctively.  Homi.  George  S.,  "Science  Technology  Periodicals."  fjuwnt 
•h,tutittt.  v>i.V>,  <KVl~vS,  March  1,  IJKtf.  loiter  studies  have  shown  similar  resiihs 
The  American  Chendcal  Society  will  continue  to  explore  these  problems  in  an 
effort  to  find  solutions  on  a  private  level.  In  addition,  wo  continue  wPlhc:  t  < 
participate  with  others  in  studies  concerning  this  general  problem.  We  are 
rh-nmnsl rating  this  actively  M)  we  were  a  convenor  in  VMO  of  tie*  first  Parlia- 
ment on  New  Technological  iVes  of  Copyrighted  Works,  and  are  continuing  our 
»ur|oit  of  ongoing  efforts:  <12>  we  initiated  and  are  participating  in  a  niulti- 
sp  msored  ll>7l!-7o  study  of  the  impael  of  j>o  nding  eopyijght-revMoii  legislation  on 
s  doniiile  communications;  and  I'M  in  I!l72  and  l!>7.5.  we  have  been  pa rtMjnt<u  r 
whh  as^oeiiitions  of  private  and  nonprofit  publishers  ;iud  library  it<soHa1io|<s 
In  ejforts  to  arrive  at  suggestions  for  legislative  accommodatioTi  in  fh<>  area 
<>(  phororof.ying  of  seientitic  and  technical  periodicals.  Wluie  these  and  otfn  r 
effort-;  are  b.-ng  maile  by  private  and  public  interests,  we  urge  that  this  Sub- 
-il  I    7  , 
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.■mmbhe  carefully  vr(titlnl/.i>  any  proposals  lhat  \i  may  nvrho  relative  fu  the 
impi.sjrii.ji  nf  further  limitation*  uj >*iii  tin*  rights  and  abilities  of  » op\ rights 
proprietors  to  *1  i  — ^*-itil iir> t*-  information." 
ttespectfnlly  submitted, 

ttonwrr  W.  Cmuns. 


AVll'.irvS  CMlMlCAt,  £<Vtl.lY. 

Wit*iih\*it',n,  /).('.,  Awjnst  *f>,  /.'»:■?. 

I1'»n.  -T"T1  N  T,.  Men  Y\  1  AN, 

('ffittrtit'fit.  St  mtti  Jttrffrhtnt  fSithfohntritt*-*'  f*n  f'ttttnt*,  T to  tit  mo /7,*.v  Co  ft  ft* 
ri  fltti.  *s'i         O.0h  r  /iniMhi*>,  UVWiim/hiN.  |>.f\ 

Im:\u  Sin :  As  yn  h;i v  *^  expressed  a  desire  h>  have  tin*  view<  of  societies,  such 
as  J/:*'  AriiiTiivin  niemhal  Sor3rl.vH  on  the  t»r#»pr>^* •*!  genera!  edin nlbm  *-x< -i 'Jj *t i < *it 
f r« >rsi  copyright,  :is  presented  by  the  hoc  CommiiToo  mi  <  'opyrighl  1  aw  Ko\  hioii 
hi  the  fe>i imony  of  its  representative.  Harold  I,*.  WL'ivn.  before  f In*  Subcommittee 
«>n  Patents.  Trademarks,  and  C*ifc|-*ytit*1its  on  .Inly  til,  p>7:i.  1  offer,  fur  On1  record. 
M»mr  vli'***  -mi  behalf  of  th<»  American  riicmioal  Society,  These  vtow<  iuv  in 
keeping  •A'fr1'  id  related  fo  the  basic  principles  from  which  we  presented  our 
reH  IniMijy  .    July  IM,  107:>  on  the  matter  of  library  photocopying. 

As  !  testified,  as  Kvecutivo  Director  of  the  American  f'hcmhnl  Society,  on 
library  plmtocopv ing,  I  shah  not  repeat  information  on  the  background,  mnsnl* 
tnde  :in«l  standing  of  the  American  Ciicnticnt  Society,  except  to  say  that  1 1 10  Society 
IU'mImi  more  than  H.tW  pages  nf  scholarly  joiiniails  and  related  fiubllcait ions 
in  PaTJ  ^ Ji*l  in  iN  IHKMHWL  Al*S'J'HACTS  it  abstracts  awl/or  Indexes  docu- 
ments hi  excels  of  tlfl.Ofkl  per  year,  TV  badgct  for  tin*  Society  for  the  year  1b":5 
exceeds  £:h;.MNMMtal  tpf  which  more  than  $2U,(XK),000  is  devoted  to  lis  puldlcnlions 
program. 

Most  of  this  program  K  devoted  to  the  refund  and  accurate  record  of  new  con- 
tiihuth>ns  to  that  body  of  knowledge  which  we  call  science.  The  record  of  1  ho 
past  :Utn  years  ha<  tn\a?\tt  the  s<'h»nMh*c  world  the  inestimable  vnhie  of  main- 
tnl iifnu  such  a  rc<ord  tn  nn  organized  fnshfon.  It  l<  from  this  recor<l  that 
scientists  in  the  universities,  as  \w)\  as  hi  I:ihorntnrJo«  elscwtiere.  draw  ffie 
Ve  ts,  datn,  and  hyjHdhcses.  prenan»d  tln-ir  i>redecessors  and  contemporaries, 
which  th<'.v  nr^inl/o  into  the  hn.se  for  their  tmr^nit  of  fntthcr  Jidvancemeiit  of 
knowledge.  Jt  is  front  this  record  thflt  thr  writers  of  textbooks  that  present  to 
ttte  student  an  np-to-date  t»attern  of  our  state  of  knowledge  draw  the  docu- 
mented information  from  which  they  hniM  the  tools  for  teachinsr  the  rising 
treTieration.  H  is  from  thi<  record  that  the  teachers  develop  their  own  personal 
storatre  of  knowhdtre  which  serves  as  the  basis  for  their  teaching.  It  is  lids 
record  that  makes  it  possible  for  ns  to  know  what  3^  known  about  \)w  working 
of  the  physical  world.  Whhont  \\  wo  would  need  constantly  to  relearn  what 
oflier<  have  learned  before  ti<  -the  antithesis  of  c<hication. 

'I'l»at  record  has  been  bnMf  and  cotdinues  to  be  l^iilt  wilh  the  usually  unpaid 
cent rihuted  efforts  of  the  scientists  who  realize  Us  vital  Importance  and  are 
willing  to  jrive  tlieir  time  and  energies  to  protect  it  and  to  build  it  further. 
SiientUb'  societies,  such  as  the  American  Cheiuleat  Society,  perform  primarily 
f*>r  i  be  piirpo<i>  of  eoitect  intr.  f  ritieallv  e\  al?i;it i/iiT.  and  or^ard^iiii:  this  new  know!* 
♦  dye.  then  pnttinu'  it  into  print  in  I  he  sebolarly  jonrna!.  That  process  of  pub- 
lication is  possibly  increasimrly  costly.  It  ha^  been  nnd  sliould  coufinuc  to  he 
paid  f*>r  pn  dominant ety  t\v  the  subscribers  to  these  scliolarly  journals.  The 
••eientiiie  and  ednc;itioiml  publishing  societies,  o(»eratinir  as  nrd-for-pro-fit  insti- 
tntbms,  njaintain  tl»r  snbserlptinji  prices  as  levejs  designed  to  make  it  possible 
fi»r  t)o^  IitdivhlmU  scientists,  as  well  as  libraries,  to  subscribe  to  these  journals 
so  \\<  to  make  the  information  readily  available.  Tn  this  method  of  ojreration  the 
publishing  SMCiclic<  operate  very  close  to  the  !>reak  (kven  point  and  from  time 
to  time  have  di-tnits.  for  a  year's  operation,  Snob  has  occurred  within  the  Ameri- 
can rhemieal  Society  in  recent  years.  The  proposed  limitation  or  exemption  for 
ednenthmal  u<e  declares  that  "non-projit  n<e  of  a  portion  of  a  copyrighted  work 
for  iion-fomrnereial  teaching,  schohirship.  or  research,  is  not  an  infringement  of 
c<pp>  I  icld ," 

't'his  viafem^nt  emphasises  the  noJi-protif  and  tiomcfmimerehil  as  fhonLdi  ttie 
in  vttor  t»f  pvoHl  is  the  only  concern.  Snob  is  not  ihe  case,  as  a  groat  many  of  the 
scholarly  journals  are  produced  and  published  by  not-for-profit  orvaisUathcK. 
ofieu  at  a  h>«.  Tbey  depend  oji  payment  by  Hie  user,  the  subscriber,  to  help 
1  hem  support  tie-  ba>ic  tf>sts  timt  make  possible  I  he  jiiddii-nthm  of  tliesi*  scholarly 
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UMtKs  iM  »i  .Ahi^iu  l>  ami  I'amJ  iimmfalty  in  tho  idu.-at  ional  InMiMHiuu  ami  its 
pi"«wr<.  If  uuivmiuumI  ur.-ouiio!YU  top>invr  whhitnl  pa.umaii  is  aljo'.vnl 
tlm  iu  \  ihiMr  roMitt  will  h>  a  cnni  ii aiim.:  !<■<-:  ,,!"  pa h I  suh^.aantpms  to  (lie  [injur 
of  dt-tim  thai  of  |!n>  Nj-Mt-in  of'  pimlu-uiju-  and  panfMiin-:  srhoiarfy  JmmmN.  Tim 
>n -niiilary  ro*ult  wi'l  ho  a  |o*s  of  oi-aiii*d  Mmici-  mafmial  to  ilm  odimatimial 

'•Vn'   ^  nnw  pr.-iM.vHi  iu  !.c  iMpini  wiiln.nf  .-hai^  will  no  humor  hr 

i"  v  .iMjiMi-     i  p\  inu',  in  Ho-d «,:.'.  i  ii-ptMi  oar  hash-  pod  inn  i ; 

ii  U  di-hahJo  thai  n>v  \h>   !<■  of  tm  >h  ra  hvhm in  <  1  < - \ ! < •  i > 1 1 1 u  optimum 

<1j-m  aiinaJ  ii-ii.  This  InhiioIoLy  J  in  UuU<  r  J «- •  iw  of  in.Vi.nai  npro^raphj .  Inn  as 
w  «  J;{j..n,-y  iiihonnll.v  inoliMos  «v/i"nf t hi  moans  of  fimmWal  support  c»f  Urn 
->-tmn  hum  »>••  a  part  of  it >  do>i-n.  Thrnd'mv,  plmtoropy iujs  >lnmiil  pot  |n>  at- 
l.nwd  umlof  any  rhvmiMamvs  unions  an  adnpinio  moans  of  mntrol  am)  pay- 
ti:t  nt  N  >iniullnnonit*ly  it»'Vi-|i.p»-«l  tn  rompHi>a>o  piiWMuas  for  itn-ir  hnsio  (.,ji. 
tonal  and  mmpo^iiioii  u-k  i »[|mn\ \~*\  -fair  iw"  or  lihrury-photoropy in*:  loop. 
h-*X  «*r  any  nihi-r  c\ojupih.M<  t "r- *r n  fho  I'upyri^ln  malm!  f»>r  tdihrr  profit  r.r 
ifo,«i.pri.]jf  im\  \\\U  uth'maltiy  th-amy  tho  natality  ,,f  ^mmitlm  ami  forhaaval 
i'Ui-iiratii.jis  nr  o|  hm*  rhmints  nt'  information  ilisx-rninat ion  >v>tom<. 
it*  rsp<vU'nlly  MihmitUih 

Koitkitr  \V.  (\\ik\s, 
Ami  hiua  n  (i<  MuofAr  rimus  \  (  'uupo-iks. 

I  h-m  .f  i  n  i  v  I.,  Mi  Ciin  w, 

>"'i< -'.htt.nttt  f  '„t  fott  xts,  Tofh  t,:*tr?:s  t{„t!  r/,/,;,,-o/A.'.<.  Sut*ttr  VummilUv  *nt 
ii*  J tiifc  i-trtt.  \\'*tslihitt'f'in.  hJ  \ 

Sknmoi;  Mi  I'll     v  \  :  i  am  iho  l'ro.jdonl  of  fho  Ammmati  f.'iiihl  f,f 
An  ]]•►!■*  and  t"»iai|«'»-.-i'<  <  A<  l\t '  i . 

i  lua-  «.!fk>.r  nn  iulna*>  ui'        tmi-ir  iadiw-,  ry,  \w-  luw  snnilti  to  Juivo 

«-nn-r»-!  a  n-vNpnj  t.f  tar  •■\iaii*j  r.«p.\  .ajii  :i . -r  wia  Ji  \Vr.ul«i  r\paml  f  hi*  U*nv- 
fir- of  r.»p\ iJ^hi  pj.iTrrrinn  t-Mir  i  h  I'n  >  th.-aviml  ini'ialM-i-s.  h  N  for  this  trasnn 
that  \\r  wi-ti  fn  p.-r.inl  msr  (,pp,,vj ,  j,..,  s,  s,wi..n  H-h-i  (>f  s.  i:tfll  ami  tn  a«o- 
♦■Mi^'hv'<  with  rho  iv-njii-t.^  Mr.  .\fhi-ri  ]\  fiamimlno.  K^pn'smtii^ 
iinil!,,|N  fonijinMTs  ■►r'  l]fi  raM\  o\rr.\  j\p»-  f.f  mn<iral  wm-k,  \V<»  jjint  rn»  in-ti- 
t:.'ari..ji  fnr  lltf  propn«>it  ana-mln^  ai.  At  Jin'  wry  ha-t.  it  wotihl  rnlihr  fhc 
■  ilnsnly  maninat  im  -na-  ivn>ivc*1  l.\  ih.»n-  of  niir  n.r.nl-i  rs  w  |M,  writo  "ii'li^imis" 
iun-i.-  i  a<-nn)inir  -i frnu  i<  r  ipai.h-  of  la^an'n-  i'nt  <U-tiniii<m  i. 

In  I  UN  ruiitu-ctiniL  I  slumM  lU.v  j«.  lu'ln-  t»i  rnjasjuJ  irr's  a!1rnllon  tUr«  fari 
rhar  I  am  i-no  of  ita«  nujip..^-^  .it1  "  J  Ui-Jn-vr"-  u  m  -I  valnatilr  «-op,wi-Ut  — 
lia<  hri'ii  |H-rfiiriii**il  in  many  Ijmh<,.<  ,,r  r<-lij>ni<  worship  and  whirh  cifjnJv 
u.i-  Tint  wrlumi  as  a  rrli.ji..u<  wok,  i.r.  «■!,<•  inuanl'-d  t->  Ur  prrl'-irniod  prima  rilv 
in  a  huiiMMif  w.aship.  mvn  tl.o  \oais  >,aju-  ,-;|jor  pnf.lisln-d  avlkions"  mnsica'l 
\\«»rks  nf  niino  havo  in>  !udrd  "nin-  -M>  Krirml  ".  *  J'm  < Ii al.-fnl  *.  '"T|l(. 

rari-.aitrr  of  Urf h!<-5irm".  "itur  I  a<ly  r.r  *;na,?ainp*'*\  '  V«nir  f'ravprs  aio 
Always  An-woroil",  "Yini  1:0  {o  Vi^ir  f'hnivh  ami  I'M       In  Mine",  and  ni  hers.  I 
I  am  plva^i  d  to  havi-  In  rn  ~\\vu  tin-  «»ppnrliiiiittv  tfi  rxpiv.-s  I  ho  \irws  of  f-nr 
c  inilil. 

\"ory  I  inly  yours, 

i:KV|\  1 1|;  vki:.  /'/v  xhlrot. 

A     i:n  w  l\Mtii  n:  op  i'uvsn  s, 

I  !* «t i .  .foil  N  I.,  Vi  I  1  M  I  A\. 

*  b.ihiuiw,  Suh*  tihnuith  •■  nj^  luttrnl*.  Trtnlt  ui'trhs  innl  fo/ii/i/y/,^,  t'otmuil  h  c  un 

\>v\n  Si:v\m>t:  .Mm'ikii  w:  I'lir-uant  lo  |hr  irrai-i.iiH  invitation  o\t<  nrli  cl  hv 
ti^-  Snhfoinmittrf  fi»r  inltm-N-d  toL'ani/at}.  as  to  -.ii'.mTt  -tah  ni-nts  in  oonmr- 
lion  i In*  Suhn.mmiriM  "s  ron-hha-ation  <a'  S.  |ln>  Copvriirht  Itovision 

Mil!.  w<«  an-  p|o;i<nl  t<>  add  our  viows  t«,  thnsr  of  tlin  Am.'rk'aii  Chrnaral  ^ruivtv 
and  of  other*  who  ha\o  tr>ii!h-d  hi-f  .j,-  yoar  fomtio'Miv  fn  nr-o  fh.it*  in  fJm 
h^i<tati'-ii.  it  i<  nn.lt.  i  h-ar  Iliat  t!M<,.  v.|„,  h  -?el  c-pyri^hts  on  srhmtinV 
iuu]  i  da<  ational  piildh-rii]oii<  ran  n-«p'irf  thri-»-  wim  plmtonipy  (Ik  iii  tn  rimlrilmtc 
To  th-  5.  -t  of  piihlicaiifin.  h^r  tlio  th.n  ,,f  M-a-ntiiio  mCorniation  \>v  mt  off  at  its 
>onri-i\ 
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Tin*  A i tif  i  ii  mm i  Institute  of  Physics  Incorporated  Is  a  mm  profit  ehnritahle 
ninl  educational  oj %w id/ai ion,  The  Institute's  charier  purposes  are  **Mnt  advnnce- 
im i  c i r  ami  diffusion  of  the  knowledge  of  physios  ami  its  application  1m  liuiii.ni 

Welfare." 

It  Jias  eight  .Member  Societies,  which  are  likew  ise  runi  pruli (  eharltaMo  and 
edmnt ional  organizations  interested  in  tin1  promotion  of  physics  ami  related 
M  ien«  es : 

TIm»  American  Physical  Society.  Optical  Society  of  America,  Acoustical  So- 
ciety of  America.  Society  of  KheoloK.v.  American  Association  of  Physics  Teach- 
ers. American  rrystallo^rnphic  Association,  American  AM rojiomlenl  Society,  am! 
Anw  ro  an  Ass»«)al hm  of  Physicists  in  Medicine, 

Persons  who  belong  to  its  Member  Societies  also  enjoy  membership  hi  the 
InMitulo  of  Physics.  The  individual  membership  consists  of  approximately  ."HMXMI 
persons. 

The  I ii^l U uttk  Is  cuiraired  primarily  in  Mm  publication  of  scloiiHlic  journals 
devoted  to  phtsics  ami  related  sciences  ami  in  providing  a  growing  number  of 
secondary  information  services,  principally  based  on  the  material  in  its  journals. 

Its  journal*  include : 

The  Phj steal  Keview.  published  on  behalf  of  The  American  Physical  Society — 
emulation  fttjtf  7. 

Physical  It*  view  Letters,  published  by  The  American  Physical  Society— cir- 
culation iii.:mi. 

Itcvicws  of  Modern  Physics,  published  on  behalf  of  The  American  Physical 
Society    circulation  IIK.Vi*;. 

Mullet  In  of  tlie  American  Physical  Society,  published  on  behalf  of  The  Ameri- 
can Physical  Society- -circulation  utuou. 

Physhnl  Iievicw  Abstracts,  published  by  The  American  Physical  Snelety— 
circulation  *J7.7-L 

Journal  of  the  Optical  Society  of  America,  published  on  behalf  of  The  Optical 
SoHely  i if  America    eiroulal  ion  li.JJin. 

Applied  Optics,  published  hv  The  Optical  Society  of  America— cirenlnt inn 

Optics  ami  Sped roscopy,  published  on  behalf  of  The  Optical  Society  of  Amer- 
icacirculation  J.M1T». 

Soviet  Journal  of  Optical  Technology,  published  on  behalf  of  The  Optical  So- 
ciety of  America-  circulation  (115. 

The  Journal  of  the  Acoustical  Society  of  America,  published  on  behalf  of  the 
Acoiedical  Society  of  America    circulation  7>7*.iN. 

Program  of  the  Acoustical  Society  of  America,  published  on  behalf  of  the 
Acoustical  Society  of  America  circulation 

Ana  rican  Journal  of  Physics,  published  on  behalf  of  Hie  American  Association 
of  Physic*  Teachers    circulation  1'iJIH. 

The  Physio*  Teacher,  published  on  behalf  of  the  American  Association  of 
Pin  sh-s  Teachers- -  circulation  10.11*1'. 

*ihe  Astronomical  Journal,  published  on  behalf  of  the  American  Astronomical 
Society- ■  circuliition  U.L'tli. 

Ittnlciiu  of  tti«i  American  Astronomical  Society,  published  on  In-half  of  the 
Aiuerieaii  Astronomical  Society-  circulation  |,.V.K», 

Th  '  Joiirn.d  of  Vacuum  Science  and  Technology,  ptiblished  on  behalf  of  the 
American  Vacuum  Society    ein  ulathm 

AAPM  Quarterly  ISulicHu.  published  on  behalf  of  the  American  Association 
t  )  Physicists  in  Medicine  -circulation  *1  I. 

Applied  Phvsiis  Letters,  published  by  the  American  Institute  of  Physics  - 
cironhumn  I.J  M. 

Journal  of  Applied  Physics,  published  by  the  American  Institute  of  Physics  - 
i  in  illation  7.  its. 

Journal  of  I'leariiinl  Physics.  published  by  the  American  Institute  of  Physics 
circulation  r».!M-Y 

J  Miinal  in'  Mathematical  Physics,  ptiblished  by  the  American  Institute  of 
Physics  -  <  in  ul  ilion  '2.W,\. 

'i  ho  Phytic-   of  Fluids.  pnhlMiid  by  the  American  Institute  of  Physics  — 

The  Ke\iew  of  Scientific  Instruments,  published  by  the  American  Institute 
o."  Phy*|i  s    cFr«'Ulatioii  s.l  1  v. 

PhvMo  Toda\,  published  by  the  Ameri<au  Institute  of  Physics  circulation 
Ul.  7^5. 
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Soviet  Astronomy  A.I.  published  by  the  Aiitt-i h  nn  Institute  of  Physics— cir- 
culation iV.io. 

Soviet  Journal  of  Nuclear  l'hysics,  published  by  the  American  Institute  of 
Physios    circulation  7  b*. 

Soviet  Physics- Acoustics,  published  hy  the  Attiorltan  Institute  of  Mivsh's— 
i  in -uhit  7>!». 

Smh-t  Physics  Cr>  Ma  I  lo^ruphy,  published  by  the  American  Institute  of  Phvs- 
i*  n    rin  illation  7<M. 

Soviet  Physics  I  Joktady,  published  by  the  American  Institute  of  Physics- 
circulation  i.imi. 

Soviet  Physics- JKTl1.  published  by  the  American  Institute  of  Physios-  <ircu~ 
lath  ri  l.lMi. 

.li:TI'  Letters,  published  by  the  American  Institute  of  Physics  eirclihl!Um 
l.tii*. 

Soviet  l*hy«des  Send*  ottduotoi  s,  published  by  the  A  me  r  ham  lust Uuto  of 
PhyMcs    circulation  iliis, 

Soviet  Physic*  -Solid  Slate,  published  hy  the  Ameriuin  Institute  of  Physics— 
chvuhiiinii  Mid. 

S->\ief  Physics -Technical  Physics,  published  hy  the  American  Institute  of 
PhyMev  -  euviUaUon  *XM. 

Soviet  Physhs  I  SPIiKUI,  puhlished  by  the  American  Institute  nf  Physhs  — 
ruvulaflon  l.tiss. 

In  addition,  it  produces  and  markets  the  following  secondary  services: 
Current  Physic*  Advance  Abstracts: 

•  a  *  Solid  STrite  ; 

(!n  Vu<  let  and  Particles :  and 

i e  i  Alnin*  and  Waves, 
Current  Physics  Titles : 

i  .\  >  Solid  State  : 

ibi  Xiirlei  and  Particles:  niul 

i  c  •  Atoms  and  >V':l \ i's. 
Sean  hiibte  PhyMrs  informal ton  Notices,  a  computer  readable  magnetic  tape 
called  SPIN*. 

The  individual  Institute  members  are  the  authors  of  most  of  the  papers  pub- 
IMied  in  its,  bvinied  journals,  having  informed  Hie  research  in  the  soicmv  of 
physics  and  related  sii^ines  which  are  therein  reported.  Tlie  journals  nf  the 
Member  S-Mteties  and  those  sponsored  directly  by  the  Institute  are  the  primary 
ami  archival  methods  of  roc-online  and  dispersing  this  iiifornialion,  sup|>orted 
and  assisted  by  the  secondary  services  ahove  mentioned  made  necessary  and  imjs- 
s|bh»by  nedern  technical  inveiitjou, 

The  r.oi«N»  individual  Institute  uiimjiImts  are,  of  course,  the  principal  indi- 
vidual readers  of  its  journals  and  the  principal  ultimate  u<ers  of  its  secondary 
M-rvji-rx  fii  rijiie  pursuit  nf  advances  in  the  science.  The  Institute  of  Physics  by 
reason  of  Me<  nature  of  its  membership,  the  publishing  function*  it  performs  and 
its  dednatinu  to  servo  the  public  interest  alone,  may  well  have  a  broader  view* 
iMiinr  on  ;he  un-'Msou  of  library  photocopying  of  copyrighted  material  than  the 
|N<r^i*ns  or  <n:  !uizalion<  whoso  interests  are  more  limited. 

Wo  h:no  had  the  henelit  of  reading  the  .Inly  31.  lU7.r{  statement  prepared  for 
>»»ur  Committee  1  >y  1  >r.  Uobeit  W.  ('airuy  as  Kseeutive  Director  of  the  Amor- 
ban  Ch»  u.ical  Socieiy.  We  believe  that  it  fairly  presents  the  position  of  the 
American  Institute  of  physics  Incorporated  in  tills  Important  matter.  We  urure 
that  l'r.  I'aiviis*  statement  receive  your  most  careful  consideration  In  framing 
the  t'upt  ris:hf  NevMoti  Hill. 
lbM!«  ettulty  yours, 

AMFRKWX  IXSTlTfTR  OF  PHYSIC'S  T.VCOR PORATF.U, 

H.  HtcirAKO  Prank,  Chairman. 


S'lAtl  MINT  10  Si  CCI. KM  K  NT  TESTIMONY  0\  S.  PiOl  Sl'HM  ITTF.II  TIV  Kf>MO\  1*0  W  O.V 
llKHAJF  OF  AMFISICAN  LlBARAY  ASSOCIATION 

Siane  testimony  presented  at  tlie  above  Hon  ring  urged  that  some  royalty  pay- 
ment for  photocopying  be  instituted  and  stated  that  a  mechanism  is  now  avail- 
able to  easily  permit  such  an  arrangement.  The  following  i>oints  are  submitted 
for  consideration  in  tins  connection  : 
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<1)  Sm-li  mi  arnihKwiii-i:t  mui|iU<U-1y  do>in.ys  Hit-  fair  use  concept  which  U 
Uw  right  to  copy  in  limited  EtfiJiMjnrs  (or  stated  panoses  without  pcnuKsmn 
121  It  payment  i<  required  fur      photocopying  tht-  sehular  or  Jihnir%  thou  must 

Tn^nl iV<;VM,,.fur  s,llYh  fru,u  Kuil  vi-iit  proprietor  which  lhe»  would  re- 
mure  that  flic*  <  upyriubt  Art  provide  fur  mandatory  HceiMiitf. 

*;Si  Kent  with  maudaOuy  ifreirdmr.  iljfU"  is  i n»  u«Mirurnv  t h:i t  works  will  rut 
he  suppressed  hy  estaMMm.ci  i  ui  rurally  rates  which  an-  prohibUivc.  Therefore, 
tin'  <  opyn^lit  Art  mu>t  eMahlUh  a  tix<  d  royalty  rair  applienWe  to  nil  cititvlim 
i  J  Hie  mechanism  envMoned  apparently  iinotvrssrn  r  marks  on  copyrighted 
works  which  could  he  record  ?.rd  and  recorded  hy  a  Wrox  maeldue  iu'operlv 
equipped,  as  to  copyright  proprietor,  journal  or  monograph,  and  rurally  mt€ 
and  amount.  This  raUes  tin-  follow  itii;  qurstiens  :  *  * 

ta)  what  would  bo  dune  about  the  va>t  amount  of  material  now  projected 
l>y  oopyriuhl  Ion  without  >yu«i>  marks? 

(fci  What  Xerox  machines  would  he  required  to  he  fitted  with  svnsiut: 
equipment (inly  those  in  the  library  >  Or  nil  those  in  a  school  or  coIIoueV 
Ur  all  machines  everywhere  y 

<<*)  IUiVv  would  royalty  r;itrs  be  charged  ami  who  would  regulate  charges'* 
Nmh  regulations  ivonhl  f«o  necessary  since  copyright  is  a  monopoly. 
( '/>  \VouM  different  ratrs  he  permitted  for  different  works'* 
it  )  Would  royalties  be  payable  in  a  I u n i p  sum  to  some  n^nny,  nr  would 
thoy  have  to  hr  seicrenatvd  hy  copyright  proprietor,  journal,'  artiede,  or 
monograph  / 

(/)  How  often  would  payment  be  made? 
Of  the  above  points,  the  lirst  is  hy  far  the  ne»t  fundamental,  and  important. 
Abambuuii;:  fair  u>e  is  a  sacnhVc  wlilrlj  the  public  should  not  la*  required  to 
make.  The  other  |"»inis  indicate  that,  even  if  this  concession  were  made,  there 
is  no  practical  way  al  present  for  libraries  to  tin[di-tin»iit  siu  h  a  eoncept.  This 
is  the  chief  reasun  why  no  r.auprumi>e  has  heeu  lH^ssihle-  eupynylit  pro|aietuvs 
want  fair  u<e  eliininalrii,  lihranrs  are  tinwillin^  to  ^ive  up  the  eonrrpt,  and 
Do  workahle  looredure  has  I,t  eJi  jit'Oj>usef]  in  its  Mead. 


A^fKiacAV  Jff:r)ir.\r  Assocf.vnox, 

Chkatjo,  Hi.,  AutfHtt  ?,  197,1 

Hnih  John  It.  XfcCiP.i.r-.w, 

Clnihm*inx  Sufx-omnittw  on  1>utcr>t*<  Tnolrtmirk*,  nn<l  Cf/pitrhjhtu,  Committee 
un  th<:  Jntfii'inry,  U.S.  Sf  utit<\  W'ttxhinytun*  f>.(\ 
I»kak  Sk.vatok  Mh'ui.lw:  s.  i:a;J.  now  hefore  your  t'ojnndttec,  in  jiroposini? 
n  general  revision  of  the  copyright  laws  imposts  in  section  10s  a  speeial  restvic- 
ti«tii  ihat  libraries  shall  not  phoieropy  any  piihlishrd  hook  unJess  there  is  a.SvSjjr- 
aai  e  that  ropies  are  nui  availahle  fruui  rounnerrial  soarres.  Stirh  a  provision,  we 
heU"\ef  would  seriously  hamper  the  dissemination  of  srientUio  informathm 
tnnai^h  relVreiue  lUnarie<.  and  would  ho  parlleularly  uafoi t nnale  for  naauhers 
nf  the  seienijiie  eo;niijimitkv  and  pliysieiaji.s  in  their  eotieern  for  JieaJlh  cave 
drlivery, 

TI  e  A  MA  joiijs  with  national  Jihrary  groups  and  professional  soelelies  iu 
0ptH»sitioTi  tu  the  r<»strietioii  proposed  iu  serllou  His,  \\v  urjro  h^islative  art  ion 
whirti  \\  il{  arkuowfrd.^e  the  light  of  the  seientifie  ami  si  holarly  ( lUnnjutiity  to 
l^airi  a<'eess  to  the  ednralhajal  resoun-es  r>f  Mas  eounlry,  and  assure  that  libraries 
may  dissnuifiate  single  photueopies  of  seientifie  putdieations. 

our  area  of  run* era  is  (he  ritrht  to  reproduce  single  eo[»ies  from  seterd U\<*. 
pnlilieathuis.  The  overrldini;  rieed  to  pies<a-v<»  this  v\gU\  is  o\nressed  in  a  June, 
loT'J,  editotial  in  the  .Journal  of  ihe  Aiuerieun  Metlual  AssiM-iaUoti  UAMA). 
i  nr  it  fid  "IMi.>tiH-upyin^  and  Oouimuuif^atiou  in  t  lit-  r.eallh  Seieiiees.''  A  copy  of 
the  editorial  is  em-hised.  ^\'e  rrspeetfully  suhnat  it  for  your  evamltiatmii.  and 
reijUe>t  I  hat  this  leth  r  ahil  the  edlttuaal  be  Jjuorjioratetl  in  the  record  of  tin? 
hearings  on  S.  i:;<;i. 
Sineerely, 

Krnks r  H.  IIoWako,  M.I). 

tJoartiat  of  ihe  Auu.ncnn  Medical  Asso<  Intlon,  June  11)72) 
Km  loKiAr. 

I'UoioeomNc,  anu  toMsnrxicATioN  ix  Tin;  m:\LTit  scn:xci:a 

\  luntr-sfandiiu-'  ohjeelive  of  litirarfes  is  to  make  intellectual  res<nirrus  avail- 
»U»  to  the  srientilie  and  seliuhirly  communities,  lu  recent  years  this  objective 


has  heeu  complicated  hy  the  tremendous  Increase  in  rmniher  of  puhllcations  so 
Unit  it  is  ud  longer  for  utosi  lihrarhs  to  itu-ltulc  ail  important  and  rel- 

evant |>utilu ai i<«ns  hi  a  single  i  illici  t i<»n.  There  arc  an  estimated  <i.i*M)  medical 
journals  puhlishcd  oath  your  ami  LWi.lKW  articles  were  included  hi  the  J!*T1 
edit  jmi  of  hiih  r  .!/« ilirtt*. 

One  solution  to  this  prohhun  Is  the  sharing  nf  resources  through  interlihiary  co- 
operation, Through  the  imp*  I  us  of  the  National  Miliary  of  Medicine,  this  c< mccpt. 
hcrumo  highly  developed,  resulting  hi  I  In-  formation  of  a  Regional  Medical  i.i- 
hrary net  work  across  t  hi'  muni  ry.  in  whi«h  lihrnries  of  excellence  were  designated 
as  resources  in  11  ri"« it to  assist  those  with  lesser  resources,  such  as  the  small 
community  hospital  lihratlcs. 

Ju  this  system,  the  itist t iloit imt  of  llhrary  materials  over  distances  was  pri- 
marily accomplished  through  photodupiicuthm.  This  process  decreased  the  nec- 
essity of  loaning  original  volumes,  as  selections  from  puMuutinas  may  he  dupli- 
cated and  transmitted  through  mail,  or  hy  telefacsimile  or  otlier  processes.  This 
method  was  highly  successful  ami  cnalded  scientists.  i»r  act  it  loners  ami  sehohirs 
to  ha\e  ready  access  to  meat  ropo>i lories  of  informal  ion.  In  the  ca*c  of  the  physi- 
cian in  practice,  espeeially  in  remote  areas,  it  was  a  means  of  ohtaiidng  specific 
Information  rebuilt  d  in  patient  eare  or  for  keeping:  np  willi  areas  of  interest. 

A  recent  court  decision,  however,  is  threatening  to  reverse  this  progress.  Four 
years  ago  In  a  test  ease,  the  Williams  ami  Wilkius  Company.  Haiti  more.  puh« 
Ushers  of  more  than  oil  scientific  ami  mimical  Journals,  sued  (he  National  I.ihrary 
of  Medicine,  National  Institutes  of  Health,  alleging  that  their  photocopying  ac- 
tivities constitute  an  infringement  of  copyright.  In  Fehvuary  1!)7l'.  the  Commis- 
sioner of  the  Toiled  Stales  Court  of  Claims  ruled  that  Williams  ami  Wilkius 
clearly  had  grounds  for  complaint,  that  photocopying  diminishes  its  potential 
market,  and  that  the  company  is  entitled  to  coinpen>aliou. 

The  consequences  of  this  aetioa  to  libraries  and  Die  scientific  community  can- 
not yet  he  fully  perceived.  Suggested  methods  of  compensation,  sucli  as  a  live- 
eent'p''r-page  charge  or  increases  in  suhscripl hoi,  entail  uuwiehlly  accounting  sys- 
tems or  a  prohihitive  increase  in  cost  at  a  time  when  libraries  an*  already  hiir- 
dened  with  hudg<tary  prohlems.  (Ulirials  at  the  National  Library  of  Medicine 
have  estimated  that  the  cost  to  medical  lihraries  may  rim  into  millions  of  dollars 
a  year.  This  in  turn,  may  fonv  many  medical  lihraries  to  Hunt  sendees  or  in- 
crease access  time,  with  serious  consequences  to  those  concerned  with  health 
care — the  researcher,  the  teacher*,  ami  the  practi Honor.  A  hvoadcr  issue  is  the 
implications  of  this  decision  on  the  conversion  of  printed  matter  to  micro! dm, 
tape  storage,  and  other  media. 

The  Commissioner's  ruling  will  ho  appealed  to  the  full  pain  I  of  seven  judges 
on  the  t\S.  Court  of  Claims,  and.  in  likelihood,  to  the  Supreme  Court.  In  the 
meantime,  the  American  I.ihrary  Association.  Association  of  American  Medical 
Colleges,  Medical  I.ihrary  Association,  and  other  professional  societies  havi* 
joined  forces  to  urge  the  Court  to  reject  the  Commissioner's  conclusion  of  law. 

The  American  Medical  Association  joins  these  groups  iu  realurmiug  its  Udief 
i»i  the  rigid  of  the  scientific  ami  scholarly  communities  to  gain  access  to  the  in- 
tellectual resources  of  this  country.  Toward  this  end,  the  Association  reiterates 
its  position  that  the  scientific  community  may  continue  to  reproduce  single 
coph-s  from  AM  A  scientific  puhliealions. 


KTIIV, 

Kon.  John*  h.  MrCi.Ft.r.AX. 
IMtlc  K*>vh\  Art:. 

hv.sw  Si:n.\  io»:  MiOfm  \\  ;  Pursuant  In  our  disc  ussion  in  your  office  last  week. 
I  ha\e  prepared  the  attached  Mutcmcnt  on  hchalf  (^f  the  Arkansas  liroadcastiM's 
Assm-iation  ic^ai'dimr  Section  III  of  Senate  Hill  lWM,  I  have  done  this  not 
with  a  lot  of  hval  mumho  jnmho,  hut  rather  in  simple  terms  as  I  understand 
tlie  situation. 

Most  of  the  attached  information  is  already  Into  the  record  of  your  committee, 
having  heeu  test! tied  to  I.y  a  representative  of  the  National  Association  of  Kroad- 
casteis.  Our  position  is  in  agreement  with  the  NAM. 

Thank  yon.  Senator,  very  much  for  the  very  informative  meeting  that  we  had 
with  you  in  your  olhYe,  and  certainly  we  hope  to  have  more  of  this  ty]>e  dialog 
in  the  future. 

Thank  you  for  allowing  ns  to  suhmit  this  addendum  paper  for  the  record. 
Very  cordially  yours. 

H.  U.  llOUKKTSON. 
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My  name  is  R  (},  Kohertsmi.  (  am  Vice  President  nn<l  Ch-iu-ml  Manager  of 
tehvUlon  station  KTHV.  I.iriU-  Hock.  Arkansas.  Tikis  statement  concerning  the 
CATV  copyright  provisions  of  SivrUiu  111  of  S.  1301  has  been  endorsed  by  the 

AlK  llisls  J!ri'4i[»  ;i>N-lS  Assotinf  io|), 

Cable  television  is  no  stranger  to  At  Kansas.  CATV  systems  have  been  In  oper* 
atiori  there  since  the  early  UCiU's  ami  have  played  an  important  role  in  bringing 
television  service  to  many  in  ivmote  areas  who  otherwise  would  he  without 
television  altogether,  or  at  least,  with  very  limited  service.  Hilt  CATV  did  not 
mine  among  ns  without  raising  pioMems.  The  principal  questions  it  presented 
were  1 1 J  how  many,  if  uii.v,  disiunl  television  signals  should  a  system  be  allowed 
in  brmg  into  the  market  ana  of  a  local  television  station  ami  ri>  should  CATV 
>\  stems  pay  copyright  feos  for  the  use  nf  the  programs  they  retransmit.  These 
i|in-^r Ioiih  were  kicked  around  for  years  without  any  semblance  of  ngrcemeM  on 
a  resolution  by  the  tropic  mrnvrned-  the  broadcasters,  the  enMe  operators  ami 
the  ♦  opyright  owners.  Finally,  in  the  laiter  part  of  U>71  the  White  House's  OHioi 
of  Telecommunications  Policy  presented  the  concerned  parses  with  a  com- 
Honiise  agreement  and  strongly  urged  vmU  of  them  to  adopt  Its  provisions. 

We  broadcasters  were  not  happy  with  the  terms  nf  the  compromise,  It  per- 
mUted  CATV  hi  import  more  distant  signals  into  our  markets  than  we  believed 
wo  could  live  with  in  tonus  of  the  effect  those  signals  could  have  on  our  audiences 
ami  revenues,  i>n  the  other  hand,  however,  the  agreement  did  otter  an  aeecptahle 
solution  to  the  old  nagging  uuestton  of  why  CATV  systems  should  not  pay  eopv- 
ri«ht  fees  jn<t  like  we  do.  With  a  very  short  time  allowed  to  decide  whether 
wo  would  support  the  agreement  and  faced  with  the  stark  reality  that  this  might 
ht  the  last  chance  to  achieve  a  resolution  of  those  old  gnawing  questions,  we 
in  Arkansas  lelnetantly  advised  our  national  trade  association  representatives 
to  adopt  the  compromise.  Llroadeasters  around  the  country  apinuvntly  shared 
our  views  and  our  national  representatives  agreed  to  the  compromise. 

The  FCC  was  delimited  by  this  long  sought  agreement  ou  the  distant  signal 
and  copyright  questions,  They  immediately  went  to  work  on  implementing  the 
regulatory  provisions  of  the  compromise  and  in  a  couple  of  months  had  issued 
nib  s  reflecting  what  the  parlies  had  agreed  upon  as  to  distant  signals,  In  other 
words,  the  cable  operators  jfot  all  (hey  had  bargained  for  hy  adopting  the  cone 
prnmise,  Copyright  legislation— the  other  half  of  the  deal— renin  hied  to  be 
implemented. 

The  principal  eop.vri.cht  provisions  of  the  compromise  agreement  are  as  clear 
a>  the  nose  on  your  face: 

1.  All  parties  agree  to  support  siparate  CATV  copyright  legislation  a$ 
ueM-rihod  in  the  agreement. 

1.  Compulsory  licenses  would  he  granted  to  CATV  operators  to  coverall  sig- 
nals authorized  under  the  Kt'f'.s  Feortiiiry  U>7J  rules.  There  would  be  no  cone 
[»u>i»r>  Hein  e  granted  tor  dUlaut  signals  authorized  hy  the  WW  subsequent  to 
the  February  l'»T-  rules. 

I'nlcss  the  copyright  owners  and  CATV  owners  cotihl  agree  on  a  schedule 
of  t'o»-s  in  time  for  inclusion  En  the  new  copyright  law.  the  law  would  simply 
provide  for  t-oinpuNory  ariut  rat  out  of  l  he  fee  question. 

Ht  'iatleasiers  imve  ihed  up  to  ail  aspects  of  the  compromise  and  expect  I lie  other 
parties  to  do  likewise.  Vet  it  :«ppears  that  the  CATV  people  are  not  supporting 
CMp>rUUt  legislation  us  di»si-r',h<Nl  in  the  agreement.  Tlsey  apiH»ivr  to  la'  turning 
thefr  hac  ks  on  rite  ugrectueiit  now  tliat  (hey  havi-  reecdveil  tiie  distant  signals 
provided  fur  in  t  he  agreement.  This  distresses  Us  gn-ully. 

imvtously.  Cou gross  is  not  hound  i>y  an  agreenn-nt  entered  into  hy  private 
l»aiti»s.  Hut  for  years  Congress  implored  tiio  eomvrned  ^irtles  to  settle  tlieir 
ditfoieuces.  Indivd,  the  dMItigui-hed  Chairman  nf  this  Sula-onanitteo  informal 
the  FCC  (Tiainoan  in  Janunry  tl)72  Unit  the  agreement  was  in  the  public  Inter- 
est ;ind  roth'cts  ;i  reosiiiiahie  cnijipremi>e  of  thi'  posit jiuis  of  the  various  parties. 
We  would  h"j*\  therefons  Hint  Congress  would  resiHTt  tin*  comproiutse  agree- 
uient  and  incor|«n*ate  its  copyright  provisions  into  the  new  copyright  law. 

Wi>  ngrc4'd  to  the  compromise  with  mir  eyi*s  open.  Tfiough  under  coiisidernlde 
pr»s*nre,'we  nevertheless  knew  what  we  were  agreeing  to  and  wore  prepared  to 
live  up  t«>  each  of  those  agreements.  We  have  not  waiveruh  and  will  not.  Fnfor- 
funately,  the  raldo  lK»o{»k-  seem  <lefentuae<t  to  coftjttre  up  exeusxs  for  not  stip- 
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porting  thi'  copyright  asjferts  of  t ln»  agn ement.  Only  Congress  can  sot  things 

right.  We  strongly  urge  incorj>oration  of  the  copyright  terms  of  t tu>  ni)|»r<«iu L^t» 
agreement  in  s. 

Thank  >ou  for  |»ornut( ing  us  In  submit  Mils  statement. 


SrATKMKNT  OK  AssoctAUON  *OK  KlU  VAT  IO\ A  t.  (  'o\l  NUN  It  A  HONS  &  TW'H  .\0!  .OOV, 

How.viu>  It.  IJlirJiK.\Sp  IOsh  i  iiv'K  IMkm  na.\  Jri.\  31, 

The  Association  for  Educational  Communications  and  Technology  (AKCTl 
represents  eight  thousand  educators  whose  aim  it  is  to  improve  the  educational 
environment  avallahlc  to  learners  sit  all  levels  through  the  application  of  tech- 
nology to  instruction.  Our  members  have  a  wide  range  of  responsibilities  includ- 
ing the  stml.v,  planning,  application  and  production  nf  comtnutdcatioiis  media 
fur  instruction.  They  are  employed  in  schools  and  colleges;  in  the  Armed  Forces 
am!  industry;  and  in  museums,  libraries  and  hospitals.  It  is  important  to  Mote 
that  our  members  interpret  educational  technology  as  more  than  machines  and 
equipment.  Hat  her,  it  is  a  process,  rooted  in  learning  theory  ami  communica- 
tions research,  that  enables  a  learner  to  learn  more  effectively  and  elliclclitly. 
This  basic  assumption  necessarily  intluenccs  our  position  on  the  general  revision 
of  the  Copyriuhr  Law  (title  17  of  the  Tailed  Slates  Code)  and  speeilically  on 
the  is>ue  of  a  general  educational  exemption. 

Several  bills  have  been  introduced  during  the  past  ten  years  proposing  revi- 
sion of  the  \{M*  ropy  right  Act.  These  Mils  have  stimulated  much  activity  within 
the  educational  community,  as  there  are  several  aspects  of  copyright  Jaw  revi- 
sion that  potentially  have  a  great  impact  upon  education— duration  of  copyright, 
the  doctrine  of  fair  use,  and,  the  topic  of  the  current  hearings,  a  general  educa- 
tional exemption. 

It  is  Important  to  note  that  the  whole  is>ue  of  copyright  law  revision  has 
caused  two  parts  of  the  educational  community  that  generally  share  simitar  ob- 
jectives ;ind  concerns,  and  thai  usually  maintain  a  symbiotic  relationship,  to 
appear  as  adversaries.  These  are  the  educators  and  the  producers  <d  educational 
materials.  As  one  copyright  attorney  has  said,  "The  fundamental  issue  is  clear: 
{Kducatorsl  are  primarily  interested  in  availability  (of  materia!*]  for  use; 
authors  and  publishers  are  primarily  Interested  in  payment  for  use."  1 

There  is  little  rimihi  that  the  success  of  each  group  depends  upon  the  support 
of  the  other.  If  educators  do  not  utilize  Instructional  materials,  the  producers 
surely  cannot  remain  in  business.  The  teacher,  media  professional  and  librarian 
create  markets  for  an  author's  works  and  give  them  visibility.  Likewise,  in  this 
day  of  individualized  instruction,  the  open  classroom,  ungraded  schools,  and  stu- 
dent sclf-evuluai [mi.  the  successful  educator — teachers,  librarians,  curriculum 
developers — wants  to  utilize  a  wide  range  of  learning  resources.  Certainly,  when 
producers  and  users  can  act  in  concert,  the  student  reaps  the  hcuolils.  It  i<  in- 
deed unfortunate  then,  that  a  "we-they"  atmosphere  has  developed  when1  edu- 
cational organizations  and  commercial  producers  "agree  to  disagree"  on  copy, 
risrht  issues. 

The  Culled  States  Constitution  gives  to  Congress  the  |>ower  to  grant  copy- 
rights. The  concept  of  copyright  was  first  dcvclo]»cd  with  an  eye  toward  protecting 
the  public  interest.  "To  promote  the  progress  of  science  and  the  useful  arts/* 
Congress  was  em  lowered  to  grant  to  .authors  certain  controls  over  their  work — 
in  other  words,  a  copyright.  As  staled  in  studies  prepared  for  the  Senate  Judiciary 
SnU  ommittce  on  Patents.  Trademarks,  ami  Copyrights  : 

As  a  condition  of  obtaining  the  statutory  grant,  the  author  is  deemed 
to  consent  to  certain  reasonable  uses  of  Ids  copyrighted  Work  to  promote 
the  ends  of  public  welfare  for  which  he  was  granted  copyright.2 
Congress  is  thus  faced  with  maintaining  a  balance  between  providing  for 
the  comj»ensation  of  the  author  and  making  information  available  to  the  public. 


J  K<Jgi>n»»  AMnlkoflf,  Cnpt/rfoht  CttuxUtcrttttonn  in  Eihcutionnl  liro<uUn*tlngt  (5>t;\n- 
fnrd.  r,<]ifi>rola  :  KtHrM'ltMriTijrNnimpoTi  MeUhi  o n<J  Tfchnulniry >.  1!*72,  p.  1. 

2  fitpyright  f.nir  KrriMihtt,  SOn|i»s  I ' 1 1  p a r» <l  mr  tbn  Kubonrmnllti  p  nn  P:it<*tds,  Tmrh*« 
tii.irtc*.  awl  Ctipyituljts.  Soolr  r<>MoaHhe  on  tbe  .1  'I'liclur v,  sotli  Congress.  2<l  X«\v>., 
r^iuniit Print,  Study  14,  "Fair  t'^e  of  Coj<> rljditca  Works,"  thy  Alan  Lntinaii),  p.  7, 
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Ami  although  the  House  of  Heprcsentntives *  the  Supremo  Court.4  find  the 
Itcglstcr  of  Copyrights  *  have  cadi  supported  tin*  primacy  of  llu'  public  interest 
over  that  of  the  author  if  a  conflict  should  arise,  copyrights  arc  nevertheless 
perceived  by  many  as  miniature  monopolies. 

The  Coifed  Siaies  olenites  today  with  a  eompcllti v«\  free  enterprise  eon* 
Uomio  system,  hilt  «<*f  with  a  competitive,  free  »  iifnprbe  political  system.  If  f.s 
for  this  reason,  perhaps,  that  the  issues  surrounding  copyright  law  n'vlsfoii  have 
become  so  complex.  The  central  question  underlying  such  revision  is--how  eon 
the  pnhlje  welfare  be  accommodated  within  (he  free  enterprise  oconomJo  sys- 
tem V  Is  it  possible  for  the  two  systems  to  he  reconciled? 

A  KIT  Mfeves  that  some  sect  ions  of  the  propositi  hit!  (S.  i?A\\\  do  attempt  to 
meet  the  needs  of  hoth  the  public  and  free  enterprise  system.  This  Subcommittee 
has  worked  hard  to  prepare  a  hill  that  reflects  (ho 'input  of  diverse  interest 
ir roups.  Tlie  posture  of  tills  Subcommittee  has  helped  these  groups  to  liecnme 
more  aware  of  and  more  rcstxiusivo  to  each  other's  needs.  Heal  progress  has 
been  math-  toward  agreement  upon  Section  107  of  the  hill  and  Its  legislative 
hwiury.  This  progress  was  intermixed,  however,  hy  the  original  opinion  handled 
down  hy  C.S.  Court  of  Claims  Commissioner  Davis  in  the  ease  of  William*  and 
Wilkins  v.  C>\  a  development  wldeh  was  extremely  alarming  to  the  educa- 
tional ^community.  The  opinion  stated  that  the  National  Library  ef  Medicine 
and  the  National  Institutes  c»f  Health  had  eommltted  infringements  of  the 
copyiighl  law,  If  this  opinion  was  later  upheld  hy  the  full  court,  the  doctrine 
of  '  fair  n<e4<  would  t>o  substantially  weakened  as  far  as  libraries  and  schools 
wi  re  concerned.  Timedmuorcd  praetlees  siu-h  as  inleinhrary  loans  would  he 
balled  immediately,  and  all  educational  uses  of  copyrighted  materials  would 
hr  >harply  curtailed.  The  dissemination  of  knowledge  would  be  regulated  hy  the 
interests  of  a  few.  rather  than  the  Interest  of  t lie  public. 

Thus,  in  nn  <ff>rt  to  secure  more  reliable  protection  for  the  uses  of  copy- 
righted materials  than  "fair  use"  was  able  to  provide,  a  proposal  for  an  eduea- 
fional  exemption  was  drafted  hy  the  Ad  Hoc  Committee  of  Educational  Organi- 
zations mif)  Institutions  for  Copyright  Law  Revision. 

AKCT  is  ae  much  concerned  as  any  other  educator  group  with  (a)  the  potential 
impact  of  the  fund  decision  of  Williams  and  Wilkins  on  American  educational 
practices,  and  (h)  insuring  that  educators  are  able  to  have  reasonable  access  to 
print  and  mmprint  materials  for  instructional  purposes.  However,  AKCT  has 
developed  an  alternative  position  to  an  educational  exemption  which  we  believe 
will  provide  suilielent  protection  to  educators  while  at  the  same  time  he  acceptable 
to  the  materials  producers. 

The  full  text  of  the  AKCT  statement  follows.  Particular  attention  should  be 
paid  to  the  third  paragraph,  which  deals  with  the  issue  of  fair  use. 


The  tnem?>ers  of  the  Association  for  Kduoathumt  Communion t Ion*  and  Tech* 
rmloyry  <  AKCT>  believe  that  technology  is  an  integral  part  of  the  teaching-learn- 
ing process  ami  helps  to  maximize  the  outcomes  of  interaction  between  teacher 
and  pupil. 

Herniation*  governing  Cnited  Slates  Copyright  were  originally  developed  to 
promise  the  public  welfare  and  encourage  authorship  by  giving  authors  certain 
controls  over  their  work.  It  follow*  that  revisions  in  Title  IT  of  the  Cnited  States 
Code  (Copyrights)  should  maintain  llie  balance  between  providing  for  the  com- 
iM'nsation  of  authors  and  Insuring  that  information  remains  available  to  the 
public.  Some  of  the  revisions  proposed  in  »S\  l.'Mil  lose  sight  of  this  balance  hotwcea 
UM«r  and  prnducer, 

AWT  endorses  the  criteria  to  he  used  in  the  detenu! nation  of  "fair  use"  as 
ContairUH]  in  Section  107  of  the  proposed  lull  : 

Si'f  tion  tin. — UmUattons  on  exclusive  rights:  Fair  use  ,  .  .  the  fair  use  of  a 
copyrighted  work,  Including  such  use  hy  reproduction  in  copies  or  phono  re  cords 
or  by  any  other  means  specified  by  [Section  W\\<  for  panoses  such  as  criticism, 
comment,  news  reporting,  teaching,  scholarship,  or  research,  Is  not  an  infringe- 
ment of  copyright.  In  determining  whether  the  use  made  of  a  work  In  any  par- 
ticular case  is  a  fair  use  the  factors  to  be  considered  shall  include; 


*Itome  Krp'trl  .\V».  $>h  Mth  C"figr<>*.«.  1st  ot\  U.K.  2">12,  March  8,  ISfif.  p.  29. 

*f'.s.  v.  t'HMtnoHUt  i*irtutt*.  ftir.t:i:a  i'.s,  ::at.  ).%n  M'oJsi. 

'  i  'ffmri*j?  t  I.  i"'  }l*  v\*iO)\ ,  KVftorf  of  the  )t*  k'et«'r  of  Cupvrfglit*.  House  ComnUU^c 
Print,  STth  C«n»^ro^s  l^t  Si'<<^(  (.inly,  PJOt),  \>.  27. 
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( 1 )  the*  purpose  ami  chnra<  ter  of  Iho  use ; 
(  - 1  the  nature  of  the  copyrighted  work; 

CI)  the  amount  and  substantiality  of  the  portion  used  in  relation  to  the 
copyrighted  work  as  a  whole;  aiul 

(4)  the  effect  of  the  use  upon  the  potential  market  for  or  value  of  the 
copyrighted  work. 

Kurt  her,  we  endorse  the  concepts  regarding  the  intent  of  these  criteria  as  ex- 
panded in  the  legislative  history  of  the  hit!  as  it  existed  prior  to  ami  without 
regard  to  the  original  opinion  in  the  rase  of  Williams  and  Wilkins  v.  U.S.,  fc»r  that 
opinion  suhstantially  narrows  the  seoj*?  of  "fair  use*'  and  irreparably  weaken* 
that  doctrine. 

However,  we  propose  that  the  concept  of  "fsiir  u*o"  should  apply  equally  to 
the  classroom  teacher  and  media  professions! I— including  specialists  1  ri  audio- 
visual and  library  resources.  Media  personnel  are  hecoming  Increasingly  impor- 
tant members  of  educational  planning  teams  ami  must  have  tlie  assurance  Unit 
they  may  assist  classroom  teachers  in  the  selection  of  daily  Instructional  ma* 
terlals  as  well  as  with  long  range  curriculum  development.  Classroom  teachers 
do  not  always  operate  •'individually  and  at  Itheirj  own  volition."  The  facl  that 
the  media  prof e.ssh mat  makes  use  of  advance  planning  and  lias  knowledge  afore- 
thought <>f  the  materials  he  prepares  for  the  teacher  should  not  invalidate  the 
application  of  the  "fair  use"  principle. 

i oncer  ning  lh*»  >ise  of  copyrighted  works  in  conjunction  with  television,  AKCT 
premises  that  "fair  use,"  as  it  has  heen  outlined  above,  should  apply  to  cduca- 
tional.  inslritetional  broadcast  or  closed-circuit  transmission  in  a  non-profit 
educational  institution,  hut  not  to  commercial  broadcasting, 

tuiee  the  dinarine  of  "fair  use"  has  been  estahlisheil  in  the  revised  Pkw,  negotia- 
tion^ should  he  conducted  h« 'tween  the  proprietor  and  user  prior  t%,  any  use  of 
copyrighted  materials  that  g^es  heyond  that  doctrine.  We  believe  that  the  enact- 
ment of  the  "fair  use"  concept  into  taw  prior  to  negotiations  will  guard  against 
the  erosion  of  rhat  concept,  Ccncrally.  a  reasonable  fee  should  he  paid  for  uses 
lhat  go  heyond  "fair  n>e"  hut  siicli  foe  arrangement  should  not  delay  or  impede 
I  ho  use  of  the  materials  Producers  are  urged  to  give  free  access  (no-cast  con- 
tracts) whenever  possible. 

We  agree  with  the  Ad  Hoc  Committee  of  Kdueational  Organizations  and  In- 
stitutions on  Copyright  Law  Revision  lhat  duration  of  copyright  should  pro- 
vide for  an  initial  [HTiod  of  twenty-eight  years,  followed  hy  a  renewal  period 
of  forty-eight  years,  whereas  the  proposed  hill  sets  (Juration  at  the  Wife  of  the 
author  plus  tit* ty  years.*'  It  seems  reasonahlo  lhat  provision  should  lie  made  to 
jM-rmir  those  materials  which  Hie  copyright  holder  has  no  interest  in  protecting 
after  the  initial  period  to  pass  into  the  public  domain. 

Keganllng  Hie  input  of  copyrighted  materials  into  computers  or  other  storage 
devices  hy  non  profit  educational  institutions,  we  agree  with  the  Ad  Hoc  Com- 
mittee lliat  the  hill  should  clearly  state  that  until  the  proposed  National  Com- 
mission on  New  Technological  Cses  of  Copyrighted  Works  lias  completed  its 
study,  such  Intuit  should  not  he  considered  Infringement.  The  proposed  hill  state* 
only  that".  .  .  [Section  1 171  dries  not  a/ford  to  the  owner  of  copyright  In  a  work 
any  greater  or  lesser  rights  with  respect  to  the  use  of  the  work  in  conjunction 
with  any  similar  device,  machine,  or  process-  .  . 

A  new  copyright  law  that  both  u<ers  and  producers  can  view  as  equitable 
depends  upon  the  mutual  understanding  of  on  eh  other's  mods  and  the  ability 
to  effectively  work  out  the  differences.  We  will  participate  in  Hie  continuing 
dialogue  with  (fie  Kducatioimt  Media  Producers  Council  and  similar  interest 
groups  to  esfahtish  mutually  acceptahle  guideline*  regarding  the  boundaries  of 
"fair  n*e."  anil  reasonable  fees  to  bp  paid  for  uses  heyond  *"fair  use.*'  This  dia- 
logue will  he  espi-oiatly  Important  in  the  area  of  storage,  retrieval,  and/or  trans- 
mission of  materials  during  the  tune  period  between  the  enactment  of  the  nesv 
law  and  the  issuance  of  the  report  of  the  pressed  National  Commission  on  New 
Technological  Cses  of  Copyrighted  Works. 

We  feel  that  the  ahove  modifications  of  S.  1301  are  needed  to  Insure  that  the 
revised  law  assists  rather  than  hinders  teachers  and  media  specialists  in  their 
work. 

Knotty,  the  AKCT  position  supports  the  legislative  history  relating  to  "fair 
uV  develo]Kil  prior  to  the  original  opinion  in  Williams  and  Wilkins  V.  U.S.  It 
Is  our  perception  that  until  that  opinion  was  handed  down,  educators  and  mate- 
rial'* producers  were  progressing  toward  the  development  of  mutually  acceptable 
guidelines  regarding  the  boundaries  of  "fair  use."  Our  position  serves  to  erase 


rm 

the  dampcnim:  effect  of  I  be  Williams  and  Wilkins  opinion  upon  efforts  at  copy- 
ri>rJi t  law  revision  and  negotiations  Mween  concerned  parlies. 

A  review  of  the  complete  AKCT  statement  makes  apparent  nnr  agreement 
with  the  position  of  the  A*i  Hoc  Committee  on  many  aspects  of  eopyrhshl  law 
ivvMoti.  AW'T  has  been  an  active  member  of  this  Committee  for  many  years, 
and  has  Im >f It  intfuemcd  and  been  fnffiu  iuiul  by  its  program  and  policies.  The 
work  of  this  group  tuts  been  invaluable  in  tin*  attempt  to  Mcnre  a  new  law  that 
4s  eipiltablo  to  education.  Ami  although  the  AVa'T  position  differs  from  that  of 
the  A<l  Hor  ConoanUee  on  tJu»  need  for  a  general  educational  exemption,  we 
continue  to  remain  a  uuuubev  of  Hurl  xt*>\\\\  AWT  pereeivcs  its  position  ami 
that  of  the  Ad  Hoc  I 'oinmittce  as  variations  on  a  single  theim — bow  to  offset  tin* 
distinct  disadvantages  dealt  <o  education  by  the  U'iUhuus  ami  Wilklits  opinion. 

The  AWT  position  ha*  been  well  received  by  both  educators  ami  materials 
prodnecrs.  Kcprescntativcs  of  both  of  these  communities  viewed  the  |w* -Irloti  as 
a  realistic  step  toward  resolving  the  issue  of  Oci'mltci  the  limits  of  "fair  lea*.'* 
The  statement  is  viewed  by  members  of  each  ^roup  as  offering  protection  to 
cdm-atoi'N  that  is  not  offensive  tn  the  producers. 

TIj*»  imorporatlon  of  the  AWT  "preAVilliams  and  Wilkins"  position  into  S. 
hWl  ami  H<  legislative  hktory  Is  essential  to  the  development  of  a  new  copyright 
law  that  IscuMttahle  to  educators  and  materials  producers  alike. 

We  appreciate  this  opportunity  to  present  our  i>osition  to  the  Subcommittee  and 
trust  that  U  will  he  fiiveu  earefni  consideration  as  the  proposed  hill  ami  Sub- 
committee report  are  completed. 


ASSOCIATION  or  Amfrican  .\frnn  At.  Ooim-uks, 

WittkiHfftuu.  h.C.Jntu  .SO,  JfO»«. 

Hon.       n  J.  Mi  Cr  i.i.t  an, 

flmitutnu.  Suborn  witter  on  Patent*,  Trademark*  ami  C'wiiriyhts,  £>\  Smatr, 

Vt\H  Mk.  Chairman:  The  Association  of  American  Medical  (Vlle^cs  rtofes 
with  interest  iha)  Ui^  Snhrommitttv  on  llatents,  Trademarks,  ami  t'i>j>yrUhts  Is 
huhlinj:  hearings  on  S.  VHil.  a  hill  for  the  p  in  ral  revisjuii  of  fh<^  coiiyriunt  htw. 
Ikn-aase  of  iu  interest  in  ohtalnlm;  n  mavhuwm  How  t»f  seiontUic  iut'ociuaOou 
through  ati  eUieii*nt  ami  iip-to^lnte  h:rune<lh  aJ  eonnmmieatlons  network.  flu>  Asso- 
ciation wonhl  like  to  comment  on  section  los  of  the  hill,  concerning  Ifhrary  photo- 
CMpyin^.  W'v  request  that  this  letter  ho  inelmled  as  part  of  the  iveor»l  of  the 
hearings. 

The  ANStK  tatlon,  now  hi  tts  ^7tli  year,  r<»presents  tlie  whote  eoiatm'X  of  persf>nn 
anil  histltnt&ons  eliarueii  with  the  nml^TKradnate  ami  ^rariuatc  eitneatimi  piiysi- 
<ianv  M  serves  as  a  national  spokesan'tri  for  all  of  the  lit  operatj»mal  r.s.  mimical 
s<ta»ots  aiul  ttieir  stvnlents.  -J00  of  the  major  fea(hini:  hospUab,  aiut  ol  Iearne<l 
academic  societies  whose  memhekrs  a  re  enk'atfen*  in  Uieaieal  e^nealion  ami  research. 
The  A^s«Hkiatifm  ami  Its  memt>ership  tlais  have  a  deep  ami  ilireet  involvement 
in  thr  matters  of  rom  era  to  tlie  Saheojamitte^. 

The  Avsm-hiMoa  is  familiar  witti  the  prohh-m  of  photocopying  of  res<anh 
joaterials  hi  ljhraries.  We  cojameml  tli('  .Sahcommilt*e  in  its  efforts  to  brtru  np 
to  liate  the  eurnnt  copyright  legislation.  wonhl  like  to  p<»iar  out  tliat  the 
present  r*»>ntroversy  over  library  p)iotoeo|iyn}y  <loes  not  truly  confront  the  real 
problems  u(  flUsemiaat  iim  tlie  findings  of  hiomeiilc:il  rcsea  rc?i. 

There  are  enrrenily  three  major  methods  b>  which  hiomerlieal  journals  help 
Hicrf  fheir  proihiethm  costs : 

(li  First,  the  journals  may  assess  reseanher*  a  pace  eharire  fiir  ptmiist^iag 
research  fm<iin.i:s.  These  fees  may  ran  into  htimlrcris  of  dollars  per  pau*'.  Tills 
pracfi<-<»  i<  t>ecomin.c  more  common,  fn  intiny  cases,  tise  fetferal  ^overntnent  is 
snhyhliziuir  tite  pahlicatioa  of  the  journal,  by  paying  for  »bar>tes  from  rosea rcli 
grants  nr  contracts, 

CJi  A  stwnul  method  of  mooting  proilaction  vusts  is  to  <  har«e  one  snhsi-ripthai 
rale  to  imlivithial  suhseribvrs  ami  a  higher  rate  to  ia^tiiattoas  or  libraries. 
This  additional  cost  prcsnmaldy  covers  loss  of  income  to  publisher*  by  mnhiplo 
u-e  of  journals.  \w  nv.iuy  cases,  the  income  from  subscription*  I*  at  least  satf- 
Jiciejd  to  eover  production  costs,  f^hcr  sources  of  income  help  meet  editorial 
and  other  costs. 

# :i »  A  third  method  of  meeting  production  costs  is  the  use  of  advertising.  While 
certain  advert Kintr  Information  is  nsefnl,  it  is  not  always  appropriate  for  pro- 
fessional journals  to  be  supported  by  a  large  amount  of  advertising. 
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These  tliree  methods  are.  of  course,  often  combined  to  iiofp  the  publication 
moot  ii s  production  costs.  In  some  instances,  the  result  will  Ik*  profit.  while  1  ti 
others  r  depending  on  1 1 1<"  nature  of  t lie  ros*»«i r4-ht  the  financing  mechanisms,  and 
tin1  materials,*  flu*  publication  will  do  little  more  than  meet  its  costs, 

several  solutions  have  l>ceti  offered  to  (tomtit  libraries  to  photocopy  material* 
uirhniit  endangering  I  lie  publishers'  income  or  copyright.  None  of  these*  con- 
front the  l>asie  problem.  In  outer  to  assure  the  unhindered  tlnw  of  tihmi<'(H^:il 
know tedge  and  information,  while  still  achieving  the  most  rational  and  respon- 
sible dM  hind  ion  of  its  costs,  the  Association  recommends  that  a  study  he  com- 
ini»ifine<l  to  investigate  rite  complex  set  of  factors  involved  in  the  transmission 
of  biomedical  information.  [minded  in  its  co!  ^derations  would  he  the  deter- 
mination of  the  number  anil  ty  pes  of  biomedical  Journals  necessary  lo  maintain  an 
adequate  tlow  of  the  growing  volume  of  scientlllc  information;  how  the  costs 
•  if  these  publications  should  he  borne  by  the  public,  the  researchers,  the  readers, 
and  the  Institutions;  ami  finally,  the  most  appropriate  role  of  the  federal  govern- 
ment in  l his  area. 

Cntil  these  issues  are  dealt  with,  we  will  continue  to  have  nn  Incomplete  reso- 
lution of  the  problems  of  biomedical  publications  and  an  adequate  dissemina- 
tion .if  information  in  investigators  and  to  a  broader  community  of  professionals 
who  ran  apply  the  results  of  research  to  the  improvement  of  health  care. 

Mr.  Chairman,  the  Association  would  like  to  thank  yon  for  this  opportunity 
to  express  its  views.  I  ami  the  staff  of  the  Association  stand  ready  to  provide 
x\  bar*  vor  assistance  yon  might  desire  in  this  matter. 
Sincerely. 

John  A.  I),  Cooper.  Ml). 


SiAinii w  Willi  Kksi'M  t  io  rriK  Piuu'osm  "Oknkual  Kni  t ai ion*.\l  Kxkmp- 
riox"  A  MiiMMiKM'  ro  mm:  CorYxmitr  Hmsio.v  Una.  ( S.  i;Uil>f  Si'BMHim  to 

H  I  K  Si  HM>MU!I  in:  ON  I'.ULMS,  TllAhKM  AKK  S.  AMI  (  'oi'Y  1(10111  S  OK  T11K  SKXATK 
CoMMIUU.  OS  UIK  .!(  f»I<  CAKV   »V  TIIK  Asmh  IAI  ION  OF  AMMJCAN  l'l'lUtSUKKS 

The  present  statement  is  intended  to  extend  and  amplify  the  necessarily  brief 
oral  statement  proentcil  to  the  Subcommittee  by  Ross  Saekctt,  President  of 
Km->eb»paedia  Itntnunha  Kdueatiomil  Corporation  on  behalf  of  the  Association 
of  American  Publishers,  of  which  Mr,  Saekett  is  Chairman  of  the  Hoard  of  l>i- 
rcitor>.  in  opposition  fit  the  proposed  amendment  to  the  Copyright  Hevision  Bill 
i  S.  VMM  i  gr.intiugn  general  educational  exemption. 

The  As^M-iaiion  of  American  Publishers  in  the  general  association  of  hook 
publisher^  in  ihe  Itulcd  States,  including  textbooks  and  other  educational  ma- 
terials. Its  move  than  LMiO  members,  which  include  many  university  presses  and 
uoicproiir  religious  book  publishers,  produce  the  vast  majority  of  all  general, 
e.iueational  and  religious  books  and  related  materials  published  in  the  I'nited 
States. 

The  Copyright  Revision  lUii  as  it  stands  fS.  VMM)  provides  many  limitations 
on  Ti  e  rights  of  copyright  proprietors  that  are  intended  to  facilitate  the  educa- 
tional i^o  ,,f  copyrighted  materials.  Section  1(17  for  the  first  time  would  embody 
in  Mnhite  biw  the  judicial  doctrine  of  fair  use.  It  would  explicitly  define  certain 
iM's  "f  copyrighted  works  3n  teaching  as  being  fair  use  if  it  meets  the  other 
>|e<  ilied  criteria.  Ncitioji  ins  in  certain  circumstances  would  permit  copying  by 
a  library,  including  a  school  or  college  library,  even  though  it  may  exceed  fall 
i we.  Section  los  a  No  oxempts  school  and  college  libraries  from  liability'  for  in- 
fringements committed  on  coin-operated  copying  machines  on  their  premises. 
pro\  t'ded  an  appropriate  warning  has  been  placet]  on  the  machines.  Section  lHMa  1 
permits  tbe  uoicprolit  performance  or  display  of  a  copyrighted  work  in  the  class- 
room. Seel  ion  HOihi  permits  the  broadcast  of  a  noudramaUe  work  in  organised 
instructional  programs.  Section  tlLMhi  entitles  a  school  to  produce  anil  for  live 
years  make  unlimited  use  of  tapes  or  id  her  records  of  live  per  fori  nances  of  works 
it  broadcasts.  Section  o(MlcH2)  relieves  a  teacher  of  liability  for  statutory 
da  ma  cos  if  he  commits  an  infringement  and  if  be  believed  on  reasonable  grounds 
that  the  infringing  use  was  a  fair  use  under  Section  107  of  the  act, 

These  numerous  special  exemptions  for  educators  reflect  the  concern  that  the 
.Tudhiary  Committees  of  Indit  Houses  and  the  Copyright  Office  have  consistently 
shown  tltmiiL'h  the  long  consideration  of  copyright  revision  that  no  unreasonable 
impediments  should  be  placed  in  the  way  of  educational  use  of  copyrighted  ma* 
terials.  Publishers  share  that  concern.  For  that  reason,  almost  all  of  the  special 
exemptions  now  in  the  hill  have  been  not  only  accepted  but  supported  by  pub- 
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Ushers.  Kdmators  and  educational  Institutions  are  Hjc  sole  market  for  the  edu- 
cational materials  produced  hy  j »u M isht» r.s,  am!  are  by  far  tJie  most  Important 
customers  of  the  industry.  The  producers  and  the  user*  of  educational  material* 
are  hotiee  partners,  not  opponents.  They  ^isn ro  a  common  purpose  In  achieving 
the  maximum  ami  the  most  ettieieitt  use  of  educational  materials  in  the  actual 
tea  filing  ]  invest, 

The  provisions  of  the  bill  as  they  affect  educators  were  quite  satisfactory  to 
(lie  Atl  Hoe.  Committee  when  ft  te.slithtl  he  ton*  Hit?  Senate  Judiciary  Suhcnm- 
in  it  tee.  (Nee  the  testimony  of  Harry  Itoseufield  on  S,  5t>7.  March  )W7f  Part  1, 
pp.  1S7-1S0.)  Now,  however  the  Ad  Hoc  Committee  has  revived  a  proposal  for  a 
sweeping  exempt  ion. 

Tlds  exemption  would  allow  anyone  to  make  an  unlimited  number  of  copies  In 
nny  form  for  tin?  purposes  of  "noncommercial  teaching  scholarship  or  re- 
search" of  "hriof  excerpts  from  literary,  pictorial,  and  graphic  works  which  arc 
not  siihstantlal  in  length  in  proportion  to  their  source1'  nnd  also  of  the  "whole  of 
short  literary,  pictorial  and  graphic  works.'* 

ft  would  also  allow  an  entire  copyrighted  work  to  l>e  stored  In  a  computer  or 
other  automatic  system  for  storing,  processing,  retrieving  or  transferring  infer* 
ma  Hon,  leaving  the  proprietor  with  only  such  control  as  he  can  achieve  over  the 
retrieval  of  the  information, 

Many,  perhaps  most,  of  the  uses  described  hy  1ho  representatives  of  the  Ail 
Hoe  Committee  as  a  Justification  for  this  proposed  exemption  would  in  any 
case  Ik»  lawful  under  section  107  or  other  provisions  of  the  hill,  particularly  the 
reproduction  of  hrlef  excerpts  In  Mays  that  do  not  reduce  the  market  for  the 
original.  Insofar  ;\s  M\<%  proposed  general  educational  exemption  relates  to  mes 
that  would  ho  IctfaJ  under  1U7,  it  is  meaningless  nnd  unnecessary*,  The  only  real 
purpose  sought  hy  the  amend  men  t.  nnd  Indeed  the  only  purpose  it  can  serve,  is 
to  legal i/o  lKse*  thai  a  court  weald  otherwise  hold  to  he  unfair  Itoeause  they  are 
excessive  In  cpvamity  or  reduce  the  market  for  the  original  work  or  otherwise 
exceed  '"fair  use/'  If  no  excessive  uses  or  competitive  uses  are  planned,  the  pro- 
posed  amendment  is  simply  point  Jess. 

What  are  some  of  the  vises  that  Mould  he  authorized  hy  the  proposed  general 
educational  exemption  that  trouhl  he  likely  to  he  held  to  exceed  fair  use  today  or 
under  Section  t()7?  The  most  dangerous  of  those  prohahly  relate  to  tire  freedom 
to  itmko  and  distrJhute  an  unlimited  number  of  copies  of  entire  "short**  copy* 
righted  works  without  the  proprietor's  permission.  The  only  limitation  on  tins 
freedom  would  he  that  the  copying  must  not  he  for  profit,  that  it  most  he  for 
"noncommercial  teaching,  scholarship,  and  research."'  that  the  copies  of  the 
separate  whole  works  must  not  be  rompilrd,  ns  In  an  anthology,  and  that  the 
materials  copied  must  not  he  'VonsvVtaablo.'* 

A  "short"  whole  work  is  presumably  an  Individual  short  story,  essay,  or  poem  : 
a  map:  a  transparency  ;  n  glohe:  a  wall  chart;  a  slide  or  photograph  ;  the  score 
of  a  short  music  composition.  It  Is  difficult  to  conceive  works  that  are  shorter 
and  yet  are  whole,  separately  copyrightable  "works,*' 

Coder  the  proposed  language  a  city  school  system,  or  a  state  department  of  ed« 
urn  Hon,  or  the  CnHed  Slates  Oflice  of  Kdueatlon  could,  on  a  nonprofit  basis,  pro- 
duce a  dozen,  or  n  hundred,  or  a  thousand  copies  of  a  slide  or  of  all  of  the  slides 
a  publisher  bas  produced  and  make  them  available  free,  or  at  the  hare  reproduc- 
tion cost,  to  schools  in  their  Jurisdiction  for  noncommercial  teaching  activities 
Time  and  time  again,  a  teacher  could  make  multiple  copies  of  a  poem  or  a  short 
story,  and  hand  it  out  to  menders  of  a  class  or  group  of  classes.  A  school  could 
reproduce  the  words  and  music  of  a  "short M  copyrighted  song  for  all  the  mom- 
l>ers  of  a  school  orchestra  and  choir.  A  school  system  could  reproduce  for  every 
classroom  a  copyrighted  wait  chart  <»r  map;  the  Department  of  Defense  could 
repHMfueo  a  hundred  thousand  copies  of  a  short  copyrighted  work  to  use  \\\ 
training  courses.  And  so  through  dozens  of  similar  situations  in  which  the  ust-s 
are  clearly  not  "fair"  hut  would  nppniently  t>o  legal  under  the  pr»>]>osed  Innunflge. 

We  ate  quite  prepared  to  believe  that  the  sponsors  of  the  general  education?]! 
exemption  hod  no  such  sweeping  uses  In  mind:  but  if  that  be  true,  they  should 
not  seek  legislation  that  would  legalize  such  abases. 

As  we  understand  it,  the  sponsors  of  the  general  educational  exemption  assert, 
that  they  do  not  wish  to  cover  under  the  exemption  n*rs  that  would  injure  copy* 
right  proprietors  or  thai  would  go  beyond  what  arc  normal  and  professionally 
approved  classroom  activities  now.  Their  declared  purpose  1R  apparently  not  so 
much  to  mhiryc  the  area  in  which  copyrighted  works  may  bo  used  without  the 
owner's  permission  as  to  define  moro  clearly  the  present  hmiridnrles  of  that  an  a. 
Thoy  wuld  Contend  that  the  uses  they  envision  as  actually  carried  on  under  the- 
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promised  exemption  would  In  almost  every  case  be  "fair"  uses,  but  that  teacher* 
run  riot  safely  rely  on  the  doctrine  of  "fair  use1'  because  of  its  vagueness.  Teach- 
ers may  expose  themselves  to  legal  peril,  the  advocates  of  the  exempt  ion  say,  or 
more  JikeJy  they  may  be  deterred  from  making  proper  and  desirable  uses  of 
copyrighted  material  because  they  do  not  know  whether  or  imt  tliey  are  "fair 
uses'  within  the  meaning  of  the  law. 

Admittedly  the  concept  of  "fair  use'*,  like  the  concept  of  Vnegligence"  or  of 
"prudence M  In  the  common  law,  is  one  that  by  its  very  nature  is  nut  suseeptlhle  of 
precise  and  unvarying  definition.  Hut  the  proposed  amendment  does  not  cure  tins 
vagueness.  It  compounds  it  hy  Introducing  a  number  of  terms  new  to  copyright 
law  and  uninterpreted  by  the  courts : 

How  short  U  a  -short"  work?  Is  ft  topuge  short  story  "short"?  Ten  pages? 
Five  paces'/  Does  it  depend  on  the  si/.o  of  the  page? 

What  is  "tmiiproiil"  use?  Is  a  professor  doing  research  which  he  hopes  to  cm- 
body  in  a  textbook  from  which  he  hopes  to  receive  substantial  royalties  engaged 
in  "non  profit"'  research?  Jf  ho  is  working  on  a  biography  from  which  he  hopes  to 
receive  modest  royalties?  If  he  Is  doing  an  article  for  a  learned  journal  fur  which 
he  will  receive  no  payment  but  hopes  for  a  promotion?  Is  the  Department  of 
Defense  engaged  in  "non-prom"  research  when  it  puts  the  entire  content  of  a 
highly  technical  set  of  copyrighted  tables  into  a  computer  to  use  in  designing  the 
airfoil  of  a  new  plane?  Is  an  aircraft  manufacturer  engaged  in  non-profit  research 
when  U  does  the  same  tiling  under  a  contract  with  I  he  Department  of  Defense? 

The  very  essence  of  such  legal  concepts  as  "fair  use"  {or  ''negligence''  or  "pru- 
dence'') is  that  they  do  avoid  ri^id  a  priuti  definitions  ami  permit  a  judgment  of 
fairness  and  canity  to  be  made  on  the  basis  of  the  application  of  common  sense 
and  experience  to  fhe  actual  situation  in  each  individual  ca>  To  introduce  cer- 
tainty is  io  introduce  rigidity,  Any  effort  to  get  away  from  the  duet  rim.1  of  "fair 
use''  and  define  the  aroa  of  permissible  use  in  predetermined  objective  or  numer- 
ical terms  js  simply  unworkable.  Any  such  inflexible  rule,  if  it  is  narrow  enough 
to  eliminate  truly  abusive  uses  of  material  will  eliminate  along  with  them  many 
wholly  proper  uses.  If  it  is  broad  enough  to  include  all  Ihe  uses  we  alt  agree  are 
proper,  it  will  open  the  door  to  a  host  of  improper  uses.  There  is  simply  no  sub- 
stitute for  the  use  of  informed  and  impartial  judgment  Jn  ihe  application  of  gen* 
eral  principles  to  specific  eases. 

If  the  proposed  general  educational  cxemntlnn  is  not  Intended  to  legalize  sweep- 
ing uses  of  copyrighted  material  that  are  clearly  heymid  the  hounds  of  fair  use. 
and  if  it  is  not  successful  in  clearly  defining  boundaries  of  use,  what  is  the  need 
for  it  ? 

Indeed  we  believe  the  needs  that  have  been  alleged  are  hypothetical  and  illu- 
sory. The  10(K>  Copyright  Act  under  which  wo  now  live  contains  none  of  fho  spe- 
cial concessions  to  education  that  appear  in  S.  1XU!  and  that  we  for  the  most  part 
support.  It  Is  much  more  restrictive  limn  S.  YMW  in  its  present  form.  Yet  under 
the  present  more  restrict  Ire  law,  hundreds  of  thousands  of  teachers,  scholars,  and 
researchers  daily  make  millions  of  uses  of  copyrighted  material.  No  doubt  many 
of  those  uses  may  exceed  the  boundaries  of  what  we  would  nil  agree  fo  be  fair 
U<o.  Yet  the  result  when  any  such  well-intentioned  excessive  use  comes  to  the 
attention  of  the  publisher  is  at  most  a  statement  of  concern  followed  by  discussion 
and  the  modification  »»r  abandonment  of  the  objection  to  u<o  or  else  an  agreement 
that  iii"  the  circumstance  it  is  proper  or.  in  some  cases,  a  license  to  continue  the 
use.  What  are  the  desirable  oduculbmul  practices  that  in  actual  fact  go  unused  for 
fear  of  a  vaguely  delined  copyright  liability?  We  have  evidence  of  any.  There  is 
simply  no  reason  to  believe  that  under  the  copyright  law  as  it  would  be  liberalized 
by  S.  USUI  without  the  proposed  general  educational  exemption.- as  well  as  under 
the  1001)  law.  educators  ami  publishers  would  not  continue  to  go  forward  as  they 
have  in  the  past  in  an  easy  collaboration,  resolving  by  discussion  any  occasional 
differences  In  the  interpretation  of  fair  us<*  that  may  arise. 

Hut  if  it  is  dilttcutt  to  see  any  need  for  or  U-tictlts  from  the  proposed  exemption, 
it  is  only  too  easy  to  see  the  difficulties  it  would  bring  to  education  .as  well  us  to 
authors  and  publishers: 

(1)  It  would  legalise  the  potential  large-scale  competitive  reproduction  for 
noncommercial  teaching  use  of  a  Imsl  of  "small*'  whole  copyrighted  Works.  The 
limitation  of  this  exemption  to  "noncommercial  teaching*1  is  no  protection  to  the 
producers  of  such  material,  fur  "noncommercial  teaching"  is  substantially  the 
whole  of  the  market  for  educational  material.  Such  large-scale  reproduction 
would  not  only  injure  authors,  producers  and  publishers:  by  the  lessening  of  the 
incentive  to  produce  such  works  for  Ihe  educational  market,  it  wouht  injure  teach- 
ers, students,  and  the  whnlocdin  a  thorn  I  process  (ts  WelJ, 
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(2)  By  permitting  the  unlimited  input  of  copyrighted  material  into  computers 
and  similar  devices,  it  would  effectively  destroy  the  creator's  control  over  bis 
cop> righted  property.  The  provision  for  copyright  control  over  output  from  such 
a  d evict*  is  meaningless.  It  is  obviously  the  assumption  of  the  sponsors  that  the 
output  from  such  a  system  will  be  of  such  brief  excerpts  as  to  be  protected  by  fair 
us*1,  thus  eliminating  copyright  control  at  both  ends.  Uut  even  if  the  output  is  not 
protected  under  fair  use,  it  is  obviously  unrealistic  to  apply  copy  right  protection 
at  that  |»oltit.  It  is  In  the  nature  of  t lie  operation  of  a  computer  or  similar  system 
that  one  Uuea  uot  know  what  Its  output  will  be  until  it  has  in  fact  been  pointed 
our.  There  is  u<>  wviy  the  prior  pvnnissUm  of  the  copyright  proprietor  can  he  ob* 
tainod.  Ho  is  presented  with  a  fnit  accompli.  On  the  other  hand  it  Is  perfectly 
feasible  to  get  the  permission  of  a  copyright  proprietor  before  the  input  of  the 
material,  and  such  permission  can  iueiude  the  manipulation,  processing,  and 
output  of  the  material  as  well. 

<3)  ity  establishing  a  presumption  that  the  kinds  of  uses  authorized  by  the 
general  educational  exemptions  are  not  '  fair  uses"  that  would  be  protected  by 
Sect Imi  107.  it  would  actually  In  many  ways  narrow  the  protection  afforded 
educators.  By  departing  from  the  flexible  "fair  use"  concept  and  endeavoring 
to  define  sped  lie  exemptions,  it  establishes  the  presumption  that  uses  not  specifi- 
cally exempted  are  Infringements.  This  may  work  to  the  serious  detriment  of 
educators  and  education  as  new*  ami  unforeseen  materials  and  uses  are  developed 
in  the  future,  to  which  the  dint  Hue  of  "fair  xise'  eould  be  applied,  but  which 
fall  outside  the  specific  exemptions  this  amendment  would  provide. 

<  O  it  would  upset  the  balance  of  compromises  carefully  worked  out  In  the 
past  by  the  subcommittee.  Its  sweeping  and  imprecise  language  overlaps  many 
other  seel  ions  of  the  bill.  To  give  serious  consideration  at  this  late  tlate  to  Die 
educational  exemption  would  require  the  committee  to  reexamine  at  least  the 
fair  use  provisions  of  Section  107.  the  library  reproduction  provisions  of  Section 
ins.  and  the  classroom  teaching  provisions  of  Section  110. 

<r>)  The  provision  of  the  general  education  exemption  are,  of  courses  In  com- 
plete contravention  of  Section  117  and  of  the  Intention  of  Title  II  of  S,  13(11.  It 
was  this  Mihcouiudttce  that  concluded  that  the  problems  of  computer  use  of 
t-»pytlKhted  material  were  too  complex  to  bo  acted  mi  legislatively  without 
further  impartial  expert  examination.  The  subcommittee  proposed,  In  Title  II. 
the  creation  of  a  National  Commission  on  New  Technological  Cses  of  Copy- 
righted Works  to  make  a  thorough  study  of  this  and  related  problems,  Mean- 
while, by  Section  HI  the  subcommittee  proposed  that  ail  rights  with  respect 
to  computer  ami  related  uses  he  frozen  precisely  as  they  are  under  present  law 
la  nding  the  rei»ort  of  the  Commission,  This  was  a  statesmanlike  proposal,  com- 
pletely accepted  by  all  the  various  conflicting  interests  concerned  including,  at 
the  time,  the  sponsors  of  the  general  educational  exemption.  Now,  however,  those 
sponsors  have  proposed  to  upset  this  entire  understanding,  abolish  Section  UT. 
and  bypass  the  impartial  study  proposed  In  Title  II,  subverting  the  whole  eare- 
i'tji'v  "o'isrruf'f '»d  "rrnmr'mkeut. 

There  h  a  further  major  objection  to  this  sort  of  specific  exemption.  We  are 
living  and  working,  in  1073,  under  the  provisions  of  the  Copyright  Act  of  HKK>. 
It  is  likely  that  any  general  copyright  revision  net  this  Congress  wilt  pass  will 
remain  the  law  of  the  land  until  far  Into  the  twenty-first  century.  It  will  need  to 
be  applied  to  mehla  of  communication  and  forms  of  reproduction  and  use  not 
now  even  conceived  of,  just  as  the  1909  Act  has  had  to  be  applied  to  television, 
satellites,  and  computers. 

Win  n  the  ItMK)  Act  provided  general  principles  and  policies  tb rough  its  general 
definition  of  the  rights  of  authors  and  through  Its  silence  on  fair  use.  thus 
allowing  the  tutor  judicial  doctrine  to  prevail,  it  has  been  possible  for  the  courts 
in  acting  on  individual  easts  and  private  patties  by  contractual  arrangement 
to  apply  the  principles  of  the  Act  to  the  new  media  without  undue  strain.  It  is 
tiie  highly  sped  fie  provisions  of  the  JOOf)  Act  attempting  to  go  beyond  principle 
and  fix  details,  that  have  become  anachronistic  and  unworkable-— provisions  like 
the  manufacturing  clause,  the  so-called  "juke-box"  amendment,  the  fixed 
royalty  for  mechanical  rights,  etc.  These  detailed  provisions  have  hail  totally 
unintended  consequences  in  the  face  of  new  media  and  radically  new  circum- 
stances. 

No  one  Is  wise  enough  in  lf>73  to  devise  the  sort  of  s|>ecifie  and  detailed  pro- 
vision in  the  general  education  exemption,  intended  to  govern  copyright  for 
decades  to  come.  What  is  needed,  with  respect  to  the  concerns  we  are  dealing 
with  here,  is  a  general  definition  of  the  exclusive  rights  of  authors  and  their 
assignees,  as  in  Section  100,  and  a  general  assert  iou,  as  in  tbe  present  Section 
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lot,  that  these  exclusive  rights  shall  not  bar  those  fair  ami  non-competitive 
uses  of  copyrighted  works  for  socially  desirable  purposes  that  are  covered  by 
the  broadly  and  flexibly  conceived  doctrine  of  fair  use.  Both  now  ami  us  new 
media  are  introduced  in  the  future,  realistic  applications  of  these  general  prin- 
ciples ran  and  will  he  wui  ked  uut. 

Denial  of  the  unwarranted  edueatioiml  exemption  will  not  "deprive*'  teachers 
of  any  tkrlgut"  they  may  erroneously  feel  is  assessed  under  existing  law.  "As 
shown  by  a  Copy  rigid  Ofliee  study  dated  July  'J'Jt  Y,*'A>,  the  educational  groups 
are  mistaken  in  Iheir  argument  that  a  4for  pndlt"  limitation  is  applicable  to 
educational  copying  under  the  present  law."  (House  Heport  No.  ivi,  00th  Con- 
gress, March  8,  1007.) 

In  its  HelK>rt,  the  House  Judiciary  Committee  said  that  "the  doctrine  of  fair 
u<e,  as  properly  applied,  is  broad  enough  to  permit  reasonable  educational  use. 
It  suggested  however  that  teacher  and  publisher  should  join  together  to  estab- 
lish ground  rules  for  mutually  acceptable  fair  use  practices,  and  that  they 
should  work  out  means  by  which  permissions  for  uses  beyond  fair  use  can  be 
obtained  "easily,  (piickly,  and  at  reasonable  fees."  (pp.  32-33J 

We  share  the  views  expressed  by  the  House  Judiciary  Committee.  We  urge 
that  they  be  adopted  by  this  Subcommittee  and  that  the  proposed  educational 
exemption  lie  rejected  out  of  hand. 

For  our  part,  we  renew  our  offer  to  meet  with  the  Atl  Hoc  Committee  to 
establish  ground  rules  for  ftiir  use  and  to  establish  workable  arrangements  for 
the  clearance  of  i*.Tiulssioms  for  uses  beyond  fair  use. 


Statement  of  the  Association  or  Research  r,rBRARn;s,  ox  the  Amendment 
Kkcommknoko  uv  the  Library  Associations  to  S.  1301,  General  Revision 
oe  Copyright  Law 

Tu  order  to  clarify  the  proposed  amendment  and  distinguish  between  It  and 
the  language  of  In  Its  present  form,  It  appears  de.dr»*ble  to  discuss  the 

section*)  of  the  amendment  and  then  to  note  the  difference  between  these  provi- 
sions ami  those  of  S.  1301, 

The  Initial  paragraph  of  section  d  reads  the  same  as  section  d  tn  the  printed 
Rill  except  that  the  phrase  "but  only  under  the  following  conditions"  Is  sub- 
stituted for  the  word  "If"  at  the  end  of  the  paragraph. 

Section  (1)  under  d  of  the  proposed  amendment  refers  only  to  an  article 
or  other  contribution  to  a  copyrighted  collection  or  periodical  issue  or  to  a 
similar  small  part  of  a  work.  The  purpose  of  this  amendment  Is  to  enable 
libraries  to  continue  to  supply  a  photocopy  of  a  small  part  of  e  work  without 
being  required  to  do  any  checking  to  see  whether  the  issue  of  the  periodical  or 
the  book  in  which  the  item  :ipl>ears  is  available  for  sale.  This  is  particularly 
important  with  resist  to  articles  in  periodicals,  since  there  is  no  easy  way  to 
determine  whether  or  not  a  particular  issue  of  a  periodical  Is  still  available 
from  the  publisher  or  dealer.  Even  If  it  should  he  determined  that  an  Issue 
can  be  ordered  from  the  publisher,  the  time  required  to  place  the  order  and 
receive  the  Issue  results  in  a  delay  which  will  probably  not  meet  the  need  of 
the  user. 

Section  (2)  refers  to  an  "entire  work/'  that  is,  a  book  or  a  major  partsof  a 
book.  In  this  case  the  amendment  would  require  that  the  library  determine 
whether  or  not  the  book  is  still  in  print  before  providing  a  photocopy  of  It.  Tus- 
can I  >e  done  with  relative  ease  by  cheeking  Hooks  in  Print. 

The  distinction  may  be  put  in  this  way :  section  (t)  refers  to  a  periodical 
article  or  short  excerpt  of  which  a  photocopy  may  be  prorlded  without  any 
checking.  Section  (2)  refers  to  an  entire  book  or  a  major  part  of  it  and  In  this 
case  a  check  to  see  whether  the  book  is  sill  I  in  print  is  required. 

Section  (2)  of  the  proposed  amendment  is  similar  to  section  308(d)  ( i)  In  the 
printed  Rill,  S.  1301.  Section  CD  of  the  pro/osed  amendment  is  a  specific  exemp- 
tion for  a  periodical  article  or  short  excerpt.  In  this  respect,  it  Is  an  addiction  lo 
S.  1301. 

"reasonable  investigation" 

The  phrase  "reasonable  investigation"  Is  used  In  the  amendment  which  we  are 
recommending  but  only  In  section  108(d)(2),  This  section  refers- to  books,  not 
to  periodical  articles.  A.  reasonable  Investigation  of  the  availability  through 
trade  sources  of  a  book  can  easily  be  made  by  checking  the  annual  catalog 
Books  in  Print.  There  Is  no  comparable  catalog  listing  all  periodica  I  articles. 
20-344—73—37 
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Section  10S(tl)U)  of  1301  requires  the  reader  to  "establish  to  the  mi tUf ac- 
tion of  the  library  or  archives  that  an  unused  copy  can  not  be  obtained  at  si 
norma}  price  from  commonly  known  trade  sources  in  the  Hated  States  including 
authorized  reproducing  services."  This  requirement  applies  both  to  itcriodical 
articles  and  to  books.  It  con  bo  complied  with  as  regards  books  through  the 
use  of  Books  In  Print.  There  is  no  feasible  way  of  making  a  comparable  cheek 
of  the  availability  of  periodicals  Effects  of  Library  Photocopying  on  Copyright 
iV»>/>nM*>r*. 

Those  who  oppose  the  proposed  library*  photocopying  amendment  take  the 
position  that  library  photocopying  eliminates  sales  and  reduces  the  number  of 
subscriptions  to  periodicals.  The  most  extreme  charge  Is  that  library  photo- 
copying will  result  in  destroying  scientific  and  technical  communication  by 
making  it  economically  impossible  to  continue  the  publication  of  periodicals  and 
books. 

The  Importance  of  the  partnership  of  libraries  with  the  publishing  industry 
cannot  be  over-emphasized.  The  economic  viability  of  this  Industry  Is  Indeed 
a  crucial  concern  to  all  involved  in  the  dissemination  of  information.  It  is  diffl- 
i-ulr,  however,  to  get  precise  Information  regarding  the  effects  of  photocopying 
on  publication  sales.  A  most  Important  consideration  here  Is  that  coin-operated 
photocopying  machines  are  available  to  virtually  everyone.  Thus,  a  significant 
and  ever-Increasing. a  mount  of  photocopying  Is  unsupervised. 

In  regard  to  supervised  library  photocopying,  several  studies  have  been  made 
In  the  past  12  to  15  years  and  It  Is  the  conclusion  of  these  studies  that  no  evi- 
dence of  significant  economic  damage  caused  by  library  photocopying  could  be 
identified.  While  the  general  experience  Is  that  the  number  of  subscriptions  has 
increased,  there  have  been  exceptions  to  this  but  Jt  is  by  no  means  clear  that  the 
decline  In  the  number  of  subscriptions  have  increased  very  substantially  in  this 
period  and  library  budgets,  particularly  in  recent  years,  have  been  reduced;  thus 
the  canceling  of  subscriptions  catmot  be  fairly  ascribed  to  library  photocopying 
only. 

If  it  were  possible  to  demonstrate  clearly  that  library  photocopying  had  severely 
damaged  copyright  proprietors,  it  could  be  expected  that  publishers  would  pro- 
(luce  this  evidence.  Since  they  have  not  done  so,  It  would  appear  that  the  evidence 
Is  not  persuasive.  In  the  absence  of  conclusive  evidence,  it  would  be  most  unfor- 
tunate if  requirements  were  established  for  the  payment  of  royalties  which  would 
involve  "spending  dimes  to  collect  pennies.*' 

l.lim ART  ASSOCIATIONS  SUPPORT  THE  AMENDMENT  RECOMMENDED 

The  amendment  In  the  form  In  which  it  has  boon  recommended  to  the  Subcom- 
mittee represents  the  views  and  recommendations  of  the  American  Library  Asso- 
ciation, the  Association  of  Research  Libraries,  and  the  Medical  Library  Associa- 
tion. The.?e  Associations  recommend  tills  amendment  on  behalf  of  their  readers  In 
order  that  they  may  be  able  to  maintain  the  photocopying  services  now  provided 
by  most  libraries  of  all  types.  In  the  aggregate  the  number  of  readers  who  use  the 
libraries  represented  by  these  Associations  runs  to  many  millions.  It  Is  on  behalf 
of  these  readers  that  the  Library  Associations  urge  the  Subcommittee  to  adopt 
the  amendment  which  they  have  recommended. 

The  statement  tvas  made  in  the  course  of  the  hearings  that  machine-monitorlnc- 
of  materials  copied  was  feasible.  However,  at  the  present  time  there  is  uo  praetl'  A 
way  that  a  photocopy  machine  could  differentiate  existing  copyrighted  fn  :«* 
ttneopy righted  materials, 

Stephen  A.  McCarthy, 

Executive  Director. 

August  0  *073. 


House  of  Heprfsentatives, 
Washington,  D.C,  August  7, 1913. 

Hon.  «1oh n  L.  McCi.ei  i.an, 
U.S.  Senate, 
Washington,  O.C 

Dear  Senator  McCt  elean  :  it  is  my  understanding  that  the  Senate  Subcom- 
mittee on  Patents,  Trademarks,  and  Copyrights  has  been  considering  Section  III 
of  S.  1361  which  sets  a  copyright  fee  schedule  for  the  cable  television  Industry. 
I  further  understand  that  in  15)71  a  consensus  agreement  was  formulated  by  rep- 
resentatives of  the  copyright  holders,  broadcasters,  and  cable  system  operators 
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ami  that  in  this  agreement  is  u  provision  calling  for  arbitration  if  rates  cannot  be 
agreed  upon. 

It  1ms  always  been  my  belief  that  Congress  should  not  attempt  to  set  rates  In 
transactions  between  private  individuals  or  groups  and  I  believe  this  to  be  true 
In  regard  to  copyright  fees.  The  parties  that  operate  with  the  fees  should  lie 
allowed  to  determine  them,  and  for  this  reason  I  urge  yon  to  reconsider  Section  III 
ami  make  provisions  instead,  for  a  means  of  arbitration  to  determine  the  fees. 

With  kind  regards,  I  am, 
Slucerely  yours, 


Staikmknt  of  Prof.  Amikrt  l\  Hlausiein,  IUtgkks  University  School  ok  I*aw 

Scholars  should  be  paid  for  their  scholarship.  This  precept  Is  followed  In  our 
treatment  of  the  scholars  who,  as  teachers,  purvey  scholarship  and  who,  as 
librarians,  organize  and  process  scholarship.  It  should  be  nonetheless  trite  for 
the  creators, of  the  scholarship  which  is  being  purveyed,  organized  and  processed, 
On  this  there  seems  to  Ik*  agreement. 

Those  who  pursue  scholarship  are  in  the  vanguard  in  the  struggle  for  lrfgher 
salaries  for  teachers  and  librarians.  They  are  the  most  prolific  purchasers  of  the 
ever- more-costly  source  of  scholarship  known  as  books.  And  so  it  goes, 

lint  when  this  principle  is  translated  into  payment  for  scholarship  whose  ac- 
cess is  via  the  photocopy  machine,  there  Is  a  strange  objection  to  ]>ayment  Pay- 
ment for  scholarship,  that  Is.  There  is,  on  the  other  ;iand,  no  objection  to  indirect 
payment  for  I  hat  scholarship  in  the  form  of  machine  purchase  and  rental,  the, 
purchase  of  accessories  such  as  chemicals,  paper  and  repair  services  and,  in  many 
cases,  wages  for  those  who  i literate  the  machines. 

The  time  has  come  to  face  this  problem:  it  can  be  delayed  no  longer.  The 
Intellectual  property  of  others  Is  being  used  via  reprography  in  a  quantity  which 
must  receive  our  attention. 


Ten  per  cent  of  the  net  cost  of  reprography  should  go  to  the  copyright  pro- 
prietors of  the  Intellectual  property  being  photocopied. 

I  speak  as  a  university  professor,  a  lawyer,  an  author,  a  former  librarian,  and 
as  one  who  teaches  in  the  field  of  Intellectual  property.  In  each  of  these  roles  I 
have  made  use  of  the  scholarship  of  others.  Frequently  their  material  has  been 
made  uvn liable  to  me  through  reprography.  In  performing  the  functions  of 
librarian,  1  have  made  the  scholarship  of  others  available  to  the  researcher  and 
educator;  and  I  know  the  Importance  of  satisfying  the  research  needs  of  others 
as  well  as  myself.  As  an  author,  I  have  seen  many  of  my  articles,  books,  and 
parts  of  books  reprinted  in  other  publications  for  compensation  and  photocopied 
by  researchers  and  educators  without  compensation.  And  since  I  teach  the  Intel- 
lectual Frojtorty  course  at  Hutgors-Camden,  I  have  gained  familiarity  with  the 
background  as  well  sis  the  law  in  this  particular  field. 

In  preparing  this  statement,  an  examination  lias  neon  made  of  the  many  pro- 
posals which  previously  have  been  submitted.  And  I  must  acknowledge  at  the 
outset  that  ibese  have,  in  some  measure,  guided  and  influenced  the  proposal 
here.  However,  most  of  them  have  been  set  aside  as  unworkable  because  of  their 
complexity  anil  because  of  their  high  cost  of  administration.  (  This  is  also  a  time 
to  expr;*ss  thanks  for  the  research  assistance  of  one  of  my  students,  Mark 
Oertel.  who  assisted  me  In  preparing  this  statement.  ) 

In  setting  forth  this  basic  proi>osai,  the  procedural  problem  is  divided  Into 
three  parts  :  (1)  How  shall  royalty  payments  be  collected?  (2)  Who  should  ad- 
minister the  royalties  eoPectedV  and  (3)  How  should  the  royalties  be  distributed? 


Royalties  for  the  copyright  proprietors  of  material  being  photocopied  should 
come  from  a  11  at  fee  tax.  This  would  be  in  the  form  of  a  ten  percent  surcharge 
on  the  selling  price  or  the  regular  monthly  rental  of  all  photocopy  machines. 

The  advantages  of  such  a  plati  are  as  follows : 

A.  While  the  total  royalties  will  eventually  be  substantial,  the  individual  sums 
paid  by  the  user  are  do  minimus.  The  overall  rental  charge  on  photocopying 
today  is  under  four  cents  per  page,  (And  the  base  rates  are  even  lower  In  the 
rentals  to  government  and  educational  users. ) 


Ai.phonzoBeix, 
U.S.  Congressman. 
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H.  The  plan  is  administratively  sound.  The  cost  of  collection  would  he  at  a 
minimum.  Xote  in  this  connection  the  precedent  of  Article  53  of  the  Herman 
Copyright  Act  of  190f>  which  places  n  flat  fee  of  live  i>er  cent  on  the  sale  of 
visual  or  sound  recorders. 

There  are  several  objections  which  have  been  raised  to  the  imposition  of  an 
arbitrary  Hat  fee  tax.  It  is,  of  course,  obvious  that  many  photocopy  machines 
are  not  used  to  reproduce  copyrighted  materials.  One  might  illustrate  this  by 
examining  the  photocopy  equipment  In  a  teaching  hospital.  The  machine  in  the 
hospital  administrative  office,  for  example,  reproduces  hospital  records,  clerical 
accounts,  etc.,  almost  exclusively.  On  the  other  hand,  the  photocopy  machine  in 
a  medical  library  Is  always  a  major  user  of  copyrighted  material.  The  answer  is 
partly  that  it  "evens  out."  And  the  administrative  costs  Involved  preclude  mak- 
ing distinctions  between  where  machines  are  located — using  this  as  a  basis  for 
determining  royalty  rates, 

What  of  the  counter-suggestion  that  the  tax  be  based  solely  on  the  extent  of 
use—  rather  than  sales  price  or  monthly  rental.  This  is  certainly  possible  In  Im- 
|K*si»g  a  royalty  surcharge  on  sound  equipment,  Kather  than  tax  the  sale  of  the 
tai>e  recorder,  there  could  be  a  tax  on  the  sale  of  tape.  In  that  manner,  the  user 
who  merely  records  a  favorite  song  for  home  consumption  would  pay  only  a 
negligible  sum  for  royalties.  On  the  other  hand,  the  large  commercial  user  of 
copyrighted  music  would  buy  tapes  in  quantity  and  thus  pay  a  much  higher 
royalty.  Such  a  scheme  Is  impossible  wlt'i  photocopy  machines  sluce  they  are 
increasingly  able  to  use  ordinary  rather  than  specially  treated  paper.  Note, 
however,  that  the  factor  of  use  is  already  considered  and  built  into  current 
rental  charges.  Most  of  the  large  producers  of  photocopy  equipment  charge  a 
base  fee  of  $^.(X>-$50.00  a  month,  plus  a  figure  based  solely  upon  the  number 
of  copies  made. 

A  third  objection  Is  raised  by  educators  who  argue  that  any  tax,  regardless  of 
how  smal!,  is  an  interference  with  the  free  dissemination  of  necessary  educational 
material.  Theoretically,  this  position  Is  indefensible.  As  a  practical  matter,  It 
should  not  preclude  a  minimum  royalty  charge.  Hie  key  Is  access  to  information, 
And  access  is  always  thwarted  by  a  series  of  variables  Involving  cost.  The  edu- 
cator may  be  barred  from  the  utilization  of  educational  materials  by  the  fact 
that  the  school  system  does  not  have  adequate  secretarial  help,  or  because  the 
school  library  did  not  buy  the  hooks  which  contained  the  desired  works  of 
scholarship,  or  l>ccause  the  school  board  vetoed  the  purchase  of  sufficient  photo- 
copying equipment.  And  where  such  equipment  Is  acquired,  the  bulk  of  the  cost 
is  for  rental,  pai»or  and  chemicals.  Measured  against  all  of  these  factors,  a 
royalty  tax,  In  the  form  discussed  here,  really  does  not  preclude  the  use  and 
dissemination  of  educational  materials. 

Car  cat:  With  the  payment  of  the  ten  percent  tax,  users  would  he  free  to  photo- 
copy all  copyrighted  materials,  with  one  notable  exception.  Consumables  (mean- 
ing workbooks,  standardized  test  forms  meant  to  be  used  only  once,  etc.  must 
be  excluded  f  rom  the  photocopy  grant. 

ADMINISTRATION  OF  ROYALTIES 

For  the  administration  of  any  royalty  plan,  it  is  essential  to  set  up  a  central 
copyright  clearing  house  to  supervise  the  collection  and  distribution  of  the  ten 
lK*rcent  surtax  on  sales  and  monthly  rentals. 

It  is  recommended  that  this  clearing  house  have  a  quasi-governmental  status 
provided  for  in  the  copyright  statute  This  would  have  the  following  advantages: 

(1)  Enforcement  of  payment  would  be  facilitated.  Failure  to  pay  royalties 
would  constitute  a  criminal  rather  than  a  civil  offense. 

(2)  As  a  quasi-governmental  entity  created  by  statute,  the  anti-trust  problem 
would  be  avoided. 

(3)  As  a  quasi-governmental  agency  operating  under  statute,  it  would  be  more 
difficult  for  any  particular  combination  of  selected  publishing  houses  to  gain 
control. 

<  t)  An  agency  under  governmental  sponsorship  would  discourage  the  forma- 
tion of  splinter  groups  or  alternative  clearing  houses  set  up  to  give  special  protec- 
tion to  special  interests. 

The  meml>ership  of  the  clearing  house  would  consist  of  all  participating 
publishers.  Royalties  would  ho  paid  to  the  copyright  proprietors  only  via  these 
mciiuVr-piihUsher*. 

Mil  addition  to  its  administrative  arm.  the  clearing  house  would  also  have  an 
agency  (or  agencies)  to  i>erform  as  quasi-Judicial  tribunals.  It  would  be  the 
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responsibility  of  tun1  such  t  ribu nnl  to  determine  who  would  lie  a  bona  fiiti*  pub- 
lisher. Another  tribunal  responsibility  would  bo  to  hear  arguments  on  royalty 
distribution.) 

OlSUilltl  TION  OF  ROY  ALT  IKS 

Tlu1  greatest  i>oreetdatfo  of  tbo  moneys  received  and  administered  by  the  clear- 
ing house  won  til  bo  paid  ovor  to  the  mcmhci'-puhlUUct-s.  The  relative  dUtiibu- 
thm  as  hot  worn  tbo  publishers  and  t  heir  authors  ias  copyright  proprietors) 
would  bo  allocated  in  accordance  with  their  author -publisher  contrails. 

Tbo  most  dUVuult  administrative  problem  Is  tho  ulLouuiou  tit*  royalties  among 
tbo  various  put  -liing  houses,  This  must  he  bused,  us  far  as  possible.  U|n>u  tbo 
frequency  with  vldob  certain  materials  are  photocopied.  At  tbo  same  time,  tbo 
plan  must  bo  kept  as  simple  as  possible. 

It  is  recommended  that  all  iopy righted  hooks.  iKriodicnts  and  other  publiea- 
liou.s  bo  divided  into  tivo  categories,  depending  upon  ilio  extent  to  which  I  hoy 
are  usually  photocopied.  hUwli  publisher  would  have  mi  many  *,imics"  in  each 
category,  i  A  monthly  issue  of  a  given  oft-copied  scientific  journal  might  bo  a 
unit  to  the  same  oxtont  an  a  given  textbook,  i 

Category  A  units  (those  most  frequently  copied!  would  receive  fifty  per  cent 
of  th\*  total  royalties.  Category  1-5,  containing  those  units  copied  tho  least,  would 
include  all  novels,  fur  example,  and  might  bo  limited  to  as  littlo  as  two  per  cent 
of  all  n>> allies.  Initial  category  assignments  would  be  based  on  a  preliminary 
sampling-  and  updated  hy  subsequent  sampling. 

It  would  bo  tho  responsibility  of  an  administrative  arm  of  tlu*  clearing  house 
to  decide  what  U>okb  annual  (»r  magazine  issue  constitutes  a  •'unit"  and  to  de- 
termine tho  printer  category  for  each.  Appeals  would  bo  matle  by  tbo  publishers 
to  one  of  the  clearing  house  tribunals. 

As  noted  above,  the  hulk  of  all  moneys  reeeived  by  the  clearing  bouse  (after 
administrative  costs  are  deducted)  would  be  distributed  to  tho  publishers.  How- 
ever, it  \*  proposed  that  twenty  per  cent  of  tho  not  total  be  allocated  (and  ad- 
ministered by  ibe  clearing  bouse)  for  tho  benefit  of  authors  as  a  whole.  I'art  of 
this  sum  could  be  designated  for  awards,  scholarships.  Loans,  pension  arrange- 
ments, group  medical  services^  insurance,  etc.  And  other  funds  could  be  used 
to  maintain  and  oi>erato  authors'  associations  and  other  agencies  working  for 
the  benefit  of  thnsc  who  produce  intellectual  property, 

My  thanks  to  the  Committee  for  giving  me  tho  opportunity  to  express  my 
position  on  this  important  f ssii-.»  m»w  before  the  Cougi rs<. 


cAnn  >. 

UKI-MIOMA  CltY.  ( M\LA.,  Jllttj  Iflj.t. 

Hon.  John  L.  MvCn.uw, 

f'.N.  .SOOl/r. 

Iikar  Sknytoh  MiCit.m.w:  1  am  writing  this  letter  in  regard  to  bearings 
scheduled  before  the  Semite  Judiciary  Committee,  sub-committee  on  I 'a  tents, 
Trademarks  and  Copyrights,  this  coming  .Inly     and  August  1. 

The  purpose  of  these  hearings  is  (o  takv  testimony  on  pending  Senate  Hill 
S.  and  timi'tv  particularly  on  secijou  111  of  that  bill ;  as  it  /elates  to  CATV 

systems. 

Section  Ul  of  this  proposed  hill  contains  nu  "exemption  from  copyright  li- 
ability'' and  "program  exclusivity  (for)  CATV  systems  with  fewer  than  &5fi0 
subscriber*". 

My  company.  CAIX'O.  INC..  is  a  manufju  hirer  of  CATV  equipment.  My  com- 
pany specialises  in  the  manufacture  and  installation  of  CATV  equipment  for 
CATV  systems  in  towns  of  KMMXl  jieopte  arid  down.  This  happens  to  work  out  to 
CATV  systems  with  !t.olK>or  fewer  homes. 

My  company  publishes  a  moiv-or-less  monthly  puhltcnt ion  for  our  customers 
la  t Iii <  area  of  CATV:  a  copy  of  the  most  recent  issue  of  which  is  enclosed.  Our 
TKCH  TALK  publication  reflects  the  operating  and  tc<  hnical  problems  of  Ibis 
segment  of  the  CATV  industry:  and  it  does  <o  because  other  publications  and 
companies  in  this  industry  do.  fnr  Die  most  part,  ignore  Mas  portion  of  the  market 
place. 

CAIK'O  is  known  within  the  CATV  imlusiry  as  -  the  small  town  specialists". 
And  this  extends  much  farther  than  nou  ely  supply  lug  equipment  to  these  smaller 
communities;  it  includes  providing  know  how  and  a  rallying  point  for  the  oper- 
ators of  these  CATV  systems. 
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Now  it  is  proposed,  In  Section  1H  of  this  Mil,  that  "CATV  systems  with  fewer 
than  3,500  subscribers,  now  in  existence,  and  Irdependently  owned,  be  exempted 
from  the  copyright"  payment  schedule  that  this  bill  provides  for. 

1  would  like  to  draw  your  attention  to  the  enclosed  issue  of  TECH  TALK. 
On  pages  one  through  three  of  this  issue  is  a  synopsis  of  a  Technical  Report 
issued  by  the  Office  of  the  Chief  Knglneer  of  the  Federal  Communications  Com- 
mission (Report  Number  T-7301).  This  report  shows  that  based  upon  an  FCC 
study  of  the  CATV  Industry,  that  approximately  MV/t  of  all  operating  CATV 
systems  have  fewer  than  IS.oOO  subscribers.  And  in  fact,  that  the  *uialles1  50% 
of  ail  CATV  systems  (i.e.  half  of  the  actual  systems)  average  3-13  subscribers 
each. 

This  bill,  then,  would  exempt  i>l';<-  of  all  emitting  cable  system  from  the  i*iy- 
ment  of  copyright  liabilities.  The  key  word  is  vjrht (tiff. 

Please  refer  to  page  U>  of  the  same  enclosed  issue  of  TEVH  7WLK.  This  article 
("Isn't  It  About  Time—Again  V")  relates  to  the  very  extinct  difference  within  the 
CATV  industry  Ik1! ween  "cable  television"  and  "Community  Antenna  Television." 
Rriefly,  cable  television  is  any  system  with  more  than  tt.oOO  subscril>ers ;  Com- 
munity Antenna  Television  is  any  system  with  fewer  than  3,f>00  subscribers. 

And  yet,  both  "Community  Antenna"  and  "Cable"  are  being  regulated,  by  the 
FCC,  and  through  this  proposed  Copyright  Kill,  us  if  they  were  of  the  same. 

They  are  not.  -'Community  Antenna"  television  service  is  a  simple  service  that 
allows  people  in  distant  communities  to  receive  better  broadcast  television. 
"Cable*'  television  is  much  more  than  that.  "Cable*'  television  ts  pa y-for-a- movie 
television  (via  the  cable);  it  is  reading  electric  meters  via  the*  cable;  It  Is 
subscriber- resjM>nse  polling  via  the  cable,  and  much  more. 

The  point  that  t  would  like  to  try  to  make  Is  simply  this: 

(1)  The  National  Cable  Television  Association  has  represented  to  this  Com- 
mittee that  they  represent  "the  industry/1  The  truth  U  that  they  represent 
the  "cable  television"  Industry;  not  the  "Community  Antenna1*  industry. 

(A)  The  President  of  the  NCTA,  Mr.  David  Foster,  is  scheduted  to  appear 
liefore  this  Committee  to  k*sj>oak  for  the  industry4'.  Our  contention  is  that 
he  may  speak  for  tK/r  of  the  CATV  systems  in  the  Industry,  and  that  these 
Itfc  of  the  systems  may  represent  a  large  number  of  cable  subscribers; 
but  they  do  not  represent  a  large  number  of  systems — certainly  not  Com* 
munlty  Antenna  systems, 

(2)  There  are  si>okesmen  within  the  "Community  Antenna"  industry  who  could 
and  should  be  allowed  to  present  the  views  of  the  other  01%  of  the  CATV 
industry.  I  would  like  to  urge  that  some  way  be  made  to  allow  such  a  presenta- 
tion before  this  Committee. 

We  are  dealing  with  small  communities,  and  normal,  u  u-sophlstieated  com- 
munity antenna  reception.  And  we  are  dealing  whh  a  proposal  which  would  al- 
low the  existing  small  systems  to  ojierate  without  copyright  liability,  while  any 
new  small  "Community  Antenna"  systems  will  (under  the  terms  of  this  bill)  be 
required  to  pay  ropy  right  fees.  We  believe  this  is  wrong, 

IMease  give  our  proposal  some  consideration.  The  !M<#  of  the  CATV  com- 
munities we  speak  on  behalf  of  total  nearly  5,000  in  nil.  t  believe  they  have  a 
right  to  be  heard  .  . .  and  David  Foster  of  the  NTT  A  docs  not  speak  fi>r  them. 
Sincerely, 

ItonKRT  R.  CoorKR.  Jr.. 


Com;mbta  Rroaocasti.vo  Systkm,  Tnc« 

A'cie  York,  AW.,  August  7, 1013. 

lion.  John  L.  MiCr.KH.vx, 

Chairman.  Stfheononittee  un  Patent**  Trademarks  and  Copyrights,  Committee  on 
the  Furiieiarif,  l\S.  Senate.  Wathinaton,  fi.f\ 

i>r:AR  Mr.  Ck  airman*:  On  July  31  and  August  1  the  Subcommittee  on  Patents, 
Trademarks  and  Copyrights  held  Hearings  on  several  Copyright  Revision  Kill 
subjects,  including  cable  television,  but  that  subject  was  specifically  limited  to 
the  royally  schedule  contained  in  8  111  of  IS.  1301  for  the  compulsory  licensing 
of  cable  television  systems. 

CHS  was  not  invited  to  appear  at  the  Hearings  nor  did  we  desire  to  do  so  in 
view  of  the  fact  that  the  cable  television  part  of  the  Hearings  was  limited  to 
the  spec i ilc  subject  of  the  royalty  schedule.  Our  concern  is  more  general — the 
proper  place  of  cable  television  In  the  copyright  context.  Therefore,  we  take  this 
opporl unity  to  set  forth  the  CUH  position  on  that.  We  respectfully  request  that 
Q    ds  letter  be  made  a  part  of  the  record  of  the  Hearings. 

ERIC 


Preliminarily,  it  Is  useful  to  note  what  are  the  functions  that  a  cable  television 
>v>tem  i>orfornis  when  it  retransmits  broadcast  signals  to  its  subscribers.  Only 
one  week  before  Its  decision  in  Fortnightly  v.  United  ArtM*f  31>2  U.S.  300  (IOCS) , 
the  United  States  Supremo  Court  In  United  States  v.  Southwestern  Cable  Co., 
iJlW  U.S.  157  [IMS)  said  that: 

•■CATV  systems  perform  either  or  both  of  two  functions.  First,  they  may  sup- 
plement broadcasting  by  facilitating  satisfactory  reception  of  local  stations  In 
adjacent  areas  In  which  such  reception  would  not  otherwise  he  possible;  and 
j-oeoud,  they  may  transmit  to  subscribers  the  signals  of  distant  stations  entirely 
bevond  the"  range  of  local  antennae."1  392  U.S.  at  103. 

When  the  Court  decider!  Fortnightly  a  week  later  the  function  of  distant  sig- 
nal Importation  was  not  before  it ;  the  function  of  the  use  of  advanced  antenna 
technology  and  equipment  to  overcome  adverse  topographical  conditions  to  per- 
mit subscribers  to  receive  signals  already  in  the  community,  and  that  function 
only,  was. 

The  United  States  Court  of  Appeals  for  the  Second  Circuit  decided  CHS  v.  Tele- 
prompter. — V.  2d— 177,  USFQ  223,  on  March  8, 1073.  In  Us  decision  It  held  that : 

••When  a  CATV  system  Is  informing  this  second  function  of  distributing  sig- 
.  uah*  that  are  beyond  the  range  of  local  antennas,  we  believe  that,  to  this  extent, 
it  Is  functionally  equivalent  to  a  broadcaster  aud  thus  should  be  deemed  to  'per- 
form' the  programming  distributed  to  subscribers  on  these  Imported  signals,  .  .  . 
The  system's  function  in  this  regard  Is  no  longer  merely  to  enhance  the  sub- 
scriber's ability  to  receive  signals  that  are  In  the  area ;  It  is  now  acting  to  bring 
signals  into  the  community  antenna,  erected  In  that  area."  177  USPQ  at  231, 

Consequently,  Uio  Court  of  Appeals  went  on : 

"We  hold  that  when  a  CATV  system  imports  distant  signuls,  U  Is  no  longer 
within  the  ambit  of  the  Fortnightly  doctrine,  and  there  Is  then  no  reason  to  treat 
It  differently  from  any  other  person  who,  without  license,  displays  a  copyrighted 
work  to  an  audience  who  would  not  otherwise  receive  it.  For  this  reason,  we 
conclude  that  the  CATV  system  Is  a  'performer*  of  whatever  programs  from  these 
distant  signals  that  it  distributes  to  Its  subscribers."  177  USFQ  at  231. 

CHS  believes  that  the  0>urt  of  Appeals  is  right  in  concluding  that  there  Is 
no  reason  to  treat  a  cable  television  system,  which  brings  a  copyrighted  work 
to  a  distant  audience  who  would  not  otherwise  receive  it,  differently  from  any 
other  person  who  performs  the  same  function.  Moreover,  we  see  no  reason  for 
the  law  to  be  changed  so  as  to  grant  cable  systems  discriminarorily  preferential 
treatment.  Treatlug  them  in  the  same  way  as  other  users  of  copyrighted  works 
are  treated  would  only  require  that  cable  television  systems  secure  licenses  from 
copyright  proprietors  just  as  do  the  broadcasters  with  whom  they  compete. 

Sot  treating  the  cable  systems  to  complusory  licensing,  as  S.  1301  projwses 
to  do,  would  eliminate  the  necessity  of : 

The  recording  by  capable  systems  of  notices  In  the, ^Copyright  Office 
and  the  prescription  of  regulations  for  them  by  the  Register :of  Copyrights 
MtulHtn. 

The  deposit  by  cable  systems  with  the  Register  of  Copyrights  of  state- 
ments of  account  every  three  months  and  the  prescription  of  regulations  by 
the  Register  of  Copyrights  for  the  deposit  ( §  111  (il  >  (2)  { A) ). 

Tile  deposit  by  cable  systems  with  the  Register  of  Copy  rigid  a  of  the  pre- 
scribed graduated  rovalfy  fees  and  the  prescription  of  regulations  for  the 
deposit  by  the  Register  of  Copyright*  <$  til  fd)  <2)  ( H) ). 

The  annual  llling  of  claims  by  person*  (who  have  a  sufficient  financial 
*tako  as  well  as  the  means  and  energy  to  do  so)  entitled  to  fees  with  the 
Register  of  Copyrights  and  the  prescription  of  regulations  for  such  filing 
by  the  Register  of  Copyrights  fUll(d)<:C  . 

The  annual  determination  by  the  Register  of  Copyrights  about  whether 
a  controversy  exists  concerning  the  distribution  of  royalty  fees  (§11101) 
13)  i  ll>>. 

The  determination  and  deduction  of  his  administrative  costs  by  the 
Register  of  Copyrights,  the  distribution  of  royalty  fees  to  those  entitled  to 
them.  and.  if  the  Register  has  found  a  controversy  to  exist,  a  certification 
tn  that  effect  and  the  constituting  of  a  panel  of  the  Copyright  Royalty 
Tribunal      lit  id  I  fttl  t\\>\. 

The  maintenance  of  15%  of  the  royalty  fees  collected  in  a  special  fund 
and  their  distribution  according  to  regulations  prescribed  by  the  Register  of 
Copyrights  to  the  copyright  owners  of  musical  works  (§  111  (d)  fflMO  >. 

The  withholding  from  distribution  by  the  Register  of  Copyrights  or 
the  Copyright  Royalty  Tribunal  of  an  amount  elf  her  one  deems  sufficient 


578 


to  satisfv  all  claims  with  respect  to  which  a  controversy  exists  (§111 
HiM:iMi»). 

Nor  would  the  Copyright  Royalty  Tribunal  created  by  Chapter  8  of  the 
Hill  he  required  to  exercise  the  functions  of  making  determinations  concerning 
the  ailjustment  of  the  copyright  royalty  rates  or  the  distribution  of  the  royalty 
fees  provided  for  In  the  cable  television  compulsory  license. 

Xor  would  Hie  Houses  of  Congress  have  the  burden  of  deciding  whether  to 
exercise  a  right  of  veto  against  a  time  deadline,  reflecting  their  judgments 
a  hunt  royalty  ad  just  meats  recommended  by  the  Copyright  Hovalty  Tribunal,  as 
provided  for  in  $  !S07  of  the  Revision  Bill, 

Xor  would  he  courts  bo  burdened  by  the  necessity  of  reviewing  determina- 
tions of  the  Tribunal  concerning  the  distribution  of  cable  television  rovaltv 
tees,  a<  provided  for  by  §  SOI) of  the  Revision  Dill. 

CMS  believes  that  it  is  not  possible  for  any  official  or  any  Copyright  Royalty 
Tribunal,  or  any  other  such  \hh\}\  to  net  royalty  rates  that  are  "reasonable".  Ry 
what  criteria  of  reasonableness  could  the  determination  he  made?  Moreover, 
by  what  criteria  would  the  Register  of  Copyrights  be  guided  In  distributing  Hie 
royalty  foes  to  copyright  proprietors  who  tile  claims  for  them?  What  weight, 
if  any.  would  he  given  to  the  quality  of  the  copyrighted  works?  How  would  the 
Register  of  Copyrights  attempt  to  measure  quality  when  no  guidelines  are  pro- 
vided by  the  Revision  Dill?  Nor  does  the  Revision  Dill  provide  guidelines  for  the 
Copyright  Royalty  Tribunal  to  make  judgments  about  the  distribution  of  the 
royalty  fees  in  the  controversies  certified  to  it  by  the  Register  of  Copyrights. 

The  fact  is  that  there  is  no  adequate  substitute  for  the  derations  of  a  "normal 
marketplace  In  which  prices  are  determined  by  supply  and  demand.  If  such  a 
marketplace  were  permitted  to  function,  consistently  with  other  marketplaces  in 
our  free  enterprise  economle  system,  the  problems  which  are  insolvable  by  officials 
and  tribunals  would  be  solved  by  bargaining  in  the  marketplace.  The  expenses  of 
the  operation  would  he  borne  by  those  who  deal  in  the  marketplace  as  contrasted 
with  the  expenses  of  the  labyrfnthical.  top-heavy,  governmental  structure  con- 
templated by  S.  1301,  part  of  the  excuses  for  which  would  be  taken  out  of  the 
royalty  fee  fund  and  part  of  which  would  be  taken  out  of  the  American  taxpayer. 

A  normal  marketplace  does  not  now  exist  for  cable  television,  but  copyright 
proprietors  would  certainly  rind  a  way  of  selling  their  rights  if  cable  were  paying 
for  them.  All  other  copyright  users  have  managed  to  find  a  way  of  dealing  with 
copyright  proprietors.  The  present  lack  of  a  market  is  due  to  the  uncertainty, 
which  Is  only  now  being  resolved  in  the  courts,  over  whether  cable  television  sys- 
tems are  liable  to  the  normal  application  of  copyright  law  and  the  consequent 
unwillingness  of  cable  television  systems  to  bargain  and  pay  for  what  they 
retransmit. 

As  noted  above,  on  March  S  of  this  year  the  Cor.rt  of  Appeals  for  the  Second 
Circuit  unanimously  held  in  CDS  v.  Trlcpmmptrr  that  cable  television  systems 
are  liable  under  the  present  law  for  the  carriage  of  copyrighted  programs  con- 
tained In  distant  signals  which  they  import.  Petitions  for  review  by  the  Cnited 
States  Sup  nan  e  Court  were  llted  in  early  June;  we  expect  the  Court  to  act  on  tin* 
petitions  In  the  fall  of  this  year  :  thus.  it  Is  probable  that  the  Court's  decision  will 
JlnaJJy  determine  the  copyright  question  In  the  near  future. 

This  being  so.  CDS  suggests  I  he  wls.lom  of  awaiting  the  outcome  of  the  copy- 
right test  rnse  rather  than  acting  on  Section  It  I  of  13(11,  which  the  Congress 
may  find  unnecessary  in  light  of  whatever  action  is  taken  by  our  highest  court. 
After  all,  we  are  not  without  a  Copyright  Law;  the  only  questions  are  what  It 
means  and  whether  that  Is  unjust.  We  shall  have  the  answers  presently.  Only  if  It 
is  unjust  should  it  be  changed, 

AVe  believe  yon  are  aware  of  the  fact  that  CHS  has  consistently  taken  the 
position  that  catde  television  systems  should  have  a  copyright  exemption  for 
retransmission  of  television  broadcasts  to  their  subscribers  who  are  within  the 
normal  coverage  a  ren  of  the  station  originating  unch  brwiuYasts,  subject  to  certain 
conditions  to  assure  fairness,  AVe  reaffirm  that  t>ositlon  because  we  believe  that 
such  an  exemption  Is  justified  by  the  need  for  simplicity  and  by  the  expectation 
of  the  broadcaster,  and  those  who  license  his  use  of  their  program  material,  that 
the  broadcast  station's  signal  will  reach  the  entire  public  In  Its  normal  broadcast 
area.  The  Circuit  Court's  decision,  review  of  which  Is  now  sought,  accomplishes 
that  result. 

There  Is  one  Incongruity  In  Sect  inn  lit  of  1301  we  should  like  to  call  to  your 
attention.  Section  111  makes  it  a  copyright  infringement  for  a  cable  television 
system  to  carry  a  professional  sporting  event  Into  the  local  service  area  of  one  or 
more  television  stations — when  none  of  the  stations  has  been  authorized  to  broad- 
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cvst  the  event.  Apparently  it  is  felt  that  even  with  the  payment  of  the  statutory 
royalty  for  the  compulsory  license  which  the  Revision  Hill  would  provide,  It  is 
unfair— to  the  sports  promoter,  to  the  league,  to  the  broadcaster,  or  to  alt  three— 
for  a  cable  television  system  by  its  unilateral  action  to  frustrate  the  consensual 
agreement  of  the  marketplace.  Vet  the  Ilt>'islon  Bill  shows  no  similar  concern 
in  the  identical  situation  for  the  copyright  owner  of  any  other  kind  of  copy- 
righted work,  no  matter  what  its  Importance,  even  though  he  had  deliberately 
chosen  to  license  the  work  to  no  local  station.  It  seeins  to  us  that  logic  would 
require  that  the  copyright  proprietors  of  news  and  entertainment  programs  be 
treated  no  less  favorably  than  the  promoters  of  professional  sporting  events. 
Kespectfully, 


Statement  or  inn  Community  Antenna  TV  Association  (CATA) 
Auot'ST  10,  1973 

CATA  Is  a  national  association  of  small  CAT V  systems  whose  problems  aud 
interests  materially  differ  at  tluies  from  those  confronting  large  scale  cable 
television  operations  and  established  cable  systems  in  major  television  markets. 

CATA  was  formed  in  late  July  1973  at  Dallas,  Texas  to  serve  as  spokesman 
for  small  CATV  operators.  Although  CATA  is  still  In  its  formative  stages  as  an 
organisation,  its  membership  already  Includes  more  than  100  CATV  systems- 
most  of  which  are  family  owned  and  operated— serving  in  excess  of  90,000  sub- 
scribers throughout  the  United  States. 

CATA  was  not  In  a  position  to  present  Its  views  concerning  Section  111  of 
S.  1301  to  the  Subcommittee  at  its  August  1,  1973  hearings,  CATA  representa- ' 
lives  did,  however,  attend  the  hearings  and  are  familiar  with  positions  taken 
by  interested  parties  who  testified.  CATA  welcomes  this  opportunity  to  present 
its  views  on  a  single  critical  issu*:  whether  smalt  CATV  systems  should  be  sub- 
ject to  copyright  liability. 

Small  CATV  systems  perform  valuable  services  to  the  public  by  assuring  ade- 
quate, dependable,  television  reception  in  communities  and  areas  beyond  major 
television  markets.  Costs  of  system  operation,  particularly  expenses  of  upgrading 
plant  necessitated  by  FCC  enactment  in  March  1972  of  technical  standards,  and 
other  construction  expenses,  have  been  Increasing  at  a  very  rapid  rate.  As  the 
Subcommittee  knows,  the  ability  of  small  system  operators  to  raise  capital  has 
been  quite  limited.  Also,  their  ability  to  Increase  subscriber  rates  is  often  re- 
stricted, If  not  by  the  terms  of  their  franchises,  certainly  by  economic  realities 
in  the  markets  served.  Moreover,  most  cannot  and  do  not  desire  to  initiate 
ancillary  broadband  services  in  order  to  gain  additional  revenues.  Clearly,  these 
small  systems  merit  the  kind  of  "breathing  space"  assured  by  a  copyright  ex« 
emptlotl  based  upon  size. 

CATA  recognizes  that  Jurisdiction  over  copyright  matters  resides  exclusively 
"n  the  legislative  branch.  CATA  cannot,  uowever.  igunre  the  fact  that  the 
Federal  Communications  Commission  and  the  V resident's  Office  of  Telecom- 
munications Policy  (ailed  various  Interested  jvirtles  together  In  1971  to  hammer 
out  a  compromise  among  the  several  industry  groups  regarding  the  emergence  of 
the  cable  television  industry.  Despite  the  fact  that  these  FCC-OTP  sanctioned 
negotiations  had  no  legislative  power  and  no  Jurisdictional  control  over  the 
copyright  question,  compromises  were  readied  on  a  wide  range  of  issues  affect* 
ing  the  cable  industry.  Including  certain  agreements  dealing  with  copyright.  The 
entire  package  of  agreements  has  become  known  as  the  "Whitehead  Consensus 
Agreement".  The  Whitehead  agreement,  while  not  binding  \i[hhi  Congress,  did 
contain  a  provision  calling  for  the  exemption  from  copyright  liability  of  certain 
CATV  systems— those  with  fewer  than  S.oOO  subscribers.  We  raise  this  point 
not  to  say  i hat  the  Whitehead  agreement  In  any  way  controls  the  Subcommittee's 
thinking  regarding  the  copyright  issue,  hut  rather  so  that  the  Subcommittee  will 
understand  that  numerous  small  CATV  operators  acquiesced  in  the  many  un- 
favorable aspects  of  the  Whitehead  agreement  because  they  nelieved  that  the 
broadcasters  and  copyright  owners  would  <  ftor  their  support  for  copyright  legis- 
lation containing  an  exemption  for  small  CATV  systems.  Hence,  if  denied  the 
copyright  exemption,  (he  small  cable  systems  will  lose  the  single  most  important 
reasou  fur  accepting  the  various  provisions  of  the  Whitehead  agreement,  many 
of  which  have  been  carried  over  to  the  present  Copyright  Hill,  as  well  as  the 
FCtVsCATV  regulations  enacted  in  March  111*2, 

Thus  it  was  unexpected  that  Section  111  of  the  legislation  approved  by  the 
Subcommittee  lacked  a  small  system  exemption:  CATA  respectfully  urges  that 
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S.  1301  include  an  exemption  from  copy right  liability  for  CATV  systems  having 
fewer  than  3/jQO  subscribers,  Ke  understand  there  is  no  significant  objection  to 
the  inclusion  of  such  an  exemption  ami  will  discuss  why  we  believe  it  would  serve 
the  public  interest. 

As  noted  earlier,  CATV  systems  in  the  below  3.0OO  subscriber  category  for  the 
mast  part  provide  their  subscribers  with  a  basic  service  for  improving  television 
reception.  Most  of  these  systems  oj>ornte  solely  as  a  means  of  delivering  television 
signals  to  communities  where  normal  television  reception  is  poor  or  nonexistent  : 
com  muni  lies  beyond  the  primary  service  areas  of  television  broadcast  stations; 
communities  In  which  other  secondary  transmission  facilities  sneli  as  translators 
are  either  lurking  or  inadequate;  communities  near  large  cities  hut  situated  in 
poekcts  of  poor  reception  produced  by  terrain  barriers. 

&ome  small  systems  also  outrage  in  limited  local  originations,  generally  of  an 
automated  nature  (  time  and  weather  scan).  Few  if  any  such  systems  carry  ad- 
vertising, engage  in  pay  television  operations  or  operate  their  own  microwave 
relay  systems.  They  are,  in  short,  the  traditional  community  antenna  television 
systems — locally  owned  and  oi>cra  ted— which  had  their  genesis  in  the  mountain- 
ous regions  of  Pennsylvania  and  Oregon  in  the  late  1040s,  and  which  continue  to 
del  ►em  I  upon  subscriber  revenues  for  economic  support. 

Although  overlooked  by  the  Federal  Communication*  Commission  when  It 
revised  Its  program  exclusivity  rules  in  1072,  small  systems  were  taken  into 
account  when  the  agency  enacted  its  mandatory  origination  requirement  (41 
C.  y.  H.  litt'JOlm))  in  HHMK  *J0  F(T2d  201.  Section  7t&.201(u)  exempts  systems 
wit h  fewer  than  ^,500  subscribers  from  origination  cablecasting,  principally  for 
economic  reasons. 

In  its  regulation  of  Hie  broadcasting  and  common  carrier  industries,  the  Com- 
mission has  evidenced  a  simihir  concern  for  the  development  of  small  coinmuni- 
eat  ions  companies,  Kxeioptions  from  and  exceptions  to  generally  applicable,  but 
often  burdensome  regulatory  requirements,  are  not  uncommon  and  have  been 
construed  ro  serve  the  larger  public  interest. 

In  the  emniimn  carrier  field,  for  example,  small  communications  carriers  were 
recently  exempted  from  having  to  submit  comprehensive  economic  data  and 
information  to  support  tariff  revisions,  *SVc  47  Ci'.H,  $t>1.3S|fj,  Tin*  FCC  noted 
that  carriers  with  "small  revenues",  limited  service  areas  and  *'few  customers0 
should  not  have-  to  undertake1  the  costly  and  elaborate  reporting  procedures  re- 
quired of  larger  carriers.  Final  AV/^orf  umt  Ordtr  (Hovkit  So.  I$V),l,  23  FCC'  2d 
!'.V7,  INi-VCO  U'.fiUi. 

With  reference  to  broadcasting,  Hie  FCC  recently  embarked  upon  a  compre- 
hensive program  of  "re-regu?at ion."  Many  of  its  rule  revisions  grant  relief  to 
small  market  broadcasters  from  certain  burdensome  regulatory  requirements. 
Similiarly.  in  rule  making  proceedings  involving  the  renewal  of  broadcast  licenses 
and  the  ascertainment  of  community  problems  0y  broadcasters,  the  FCC  has 
recognized  tliat  factors  such  as  market  and  station  siz  ■  may  well  warrant  the 
application  of  different  and  less  st  ringcut  standartls  to  certain  classes  of  licensees, 
Indeed,  la  an  Interim  Zi'i  jwl  fool  (huh  r  relating  to  broadcast  license  renewals, 
the  FCC  has  exempted  radio  stations  front  ne a ly-enacted  annual  reporting  rc- 
ipiirements  applicable  to  television  licensees  and  has  promised  to  re-evaluate  in 
a  year  whether  it  is  desirable  to  reijuire  radio  broadcasters  to  continue  In  adhere 
to  additional  local  public  tile  remit  return ts  implied  upon  all  broadcasters, 

Finally,  in  the  television  broadcasting  tiebl,  nume  rous  rules  and  policies  have 
been  designed  to  favor  C1IF  development  and  in  some  cases  to  exempt  FIIF  li- 
censees, which  often  are  small  businesses  when  compared  to  their  VII F  counter- 
parts,  from  rcr|uircmcnts  applicable  to  VII F  licensees.  For  example.  17  C.F.H. 
S  7;UsM.  NOTK  8,  provides  for  possible  <n/  hf*v  exemptions  to  FHFs  from  duopoly 
restrictions  eoji-dsfeiPly  applied  to  VIIF  licensees.  In  addition,  the  FCC  has  a 
bmgslafiiling  policy  of  fostering  CI  IF  development,  This  policy  has  t>een  reflected 
in  rub's  governing  the  agency's  regulation  of  CATV  svsteins. 'ftcc  v.y.t  17  CF.H. 
S  70\<il<h)  f2K 

The  Cnited  States  Congress  has  also  gone  on  record  many  times  in  support  of 
efforts  to  assist  in  the  development  of  VIIF  television  .stations.  One  enn  also 
look  to  various  statements  by  members  of  the  Senate  and  House  expressing 
concern  for  simitar  legislation  to  assist  in  the  growth  of  FM  radio  stations. 
Srr  c.fj.,  S,  fiST».  The  list  goes  on  when  one  looks  to  the  Congressional  hearings 
regarding  the  need  for  more  freqnomy  splice  to  tie  allocated  to  the  land-mobile 
sr.c'etruin.  Kven  in  this  93rd  Congress  concern  for  small  businesses  is  evidenced 
by  iica rings  held  by  Senator  Thomas  Mclntyre  regarding  how  broadcasters  and 
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CATV  systems  aw  bunlemu  by  the  thousands  of  pages  of  government  fornix 
which  must  be  illled  out  each  year.  The  States  Congress  lists  always  been 

the  single  body  wit it'h  the  small  businessman  could  look  to  for  protection  from 
the  burdens  of  over-rcgulatlom 

Thus,  there  is  ample  support  at  the  FCC  for  exempting  snail  (below  I^'jOO) 
CATV  systems  from  eertian  economically  hurdcasome  operating  requirements ; 
more  generally,  there  Is  support  in  Unit  agency  and  in  the  Congress  for  agist- 
ing—-whether  by  exemptions,  exceptions  lo  rules  or  special  altiiinaiivo  law-*, 
inlos  mid  indlt'lcs— other  small  communication  entitles  in  providing  etui-lent 
ami  economical  service  to  the  public.  Tie*  relatively  limited  exemption  which 
CATA  ndvocates,  will  do  just  that  for  small  CATV  orators,  benefitting  them 
tiitil  their  subscribers  consistent  with  the  objectives  of  the  Communications  Aet 
of  UKU,  as  amended  (47  r.S.C.  151  it  m  '(.)  ami  W  in  wo  May  contrary  to  or 
Uu  o/jsjvtont  w»th  basic  copyright  principles  mal  Section  311. 

CATA  respectfully  urges  that  such  an  exemption  for  small  systems— 1  huso 
with  fewer  than  XJAH)  frid»seribers    be  included  in  Section  111  of  S.  l;h;i. 


C0PVR1GUT  OVTiCK, 

The  Libharv  op  Co.nckkss. 
AYashington,  D.C,  August  Ut  i913. 

Ihm.  .Ions  1..  Mcl'tixtA*, 

V ha  inn  an t  Siibvominitt* e  on  Pat  cuts,  Trademarks,  and  Copyrights,  Senate  Com- 
mitttv  on  the  -ludickirg,  Sew  Senate  Office  Building,  Washington,  D,C. 
1>kak  Skn'ator  McClki.lan  :  This  is  In  response  to  your  tetter  of  August  ft,  1073, 
requesting  Hie  views  at*  the  Copyright  Om'ee  on  several  points  In  reference  to 
the  pemlinK  bill  for  general  revision  of  the  copyright  taw,  S.  1361:  (1)  our 
st»eelrte  comments  on  the  language  of  S,  1359,  including  our  recommendation  of 
appropriate  amendments;  (2)  whether  the  public  display  of  original  works  of 
art  would  constitute  publication  and  would  therefore  require  a  copyright  notice 
on  the  work  displayed,  it  projiosnl  to  establish  a  special  form  of  notice  for  works 
of  art,  and  a  proposal  regarding  placement  of  the  notice  on  works  of  art:  v3) 
technical  objections  raised  by  the  Counsel  for  SKSAC  to  the  language  of  section 
of  S.  15WH. 

S.  1350 

This  bill  was  prompted  by  the  fear  that  the  Soviet  Cnion,  which  became  an 
adherent  to  the  Universal  Copyright  Convention  effective  May  :!7,  1117*4,  may 
attempt  to  control  the  copyright  that  Soviet  authors  will  have  In  the  United 
States  and  other  member  countries  of  that  Convention,  in  order  to  suppress 
publication  abroad  of  the  wmfcs  of  some  of  those  authors.  The  general  views 
of  the  Copyright  OHice  on  this  bill  an*  ineori>oriited  lit  the  reiwrt  by  the  Librarian 
of  Congress  to  the  Committee  on  the  Judiciary  dated  April  2$,  Wi3T  to  which  your 
letter  refer*.  Among  other  eomments,  the  Librarian**  report  expressed  the  reser- 
vations we  have  about  the  specific  provisions  of  S,  13otf,  particularly  the  limita- 
tion of  transfers  of  ownership  to  the  foreign  author's  " voluntary  assigns." 

Our  reservations  are  two-fold,  fr'h'st,  the  limitation  to  "voluntary  assigns'' 
does  not  take  into  account  those  situations  In  which  the  laws  of  foreign  countries 
may  provide  appropriately  for  transfers  of  copyright  by  ojn»ration  of  law, 
Examples  would  be  transfers  effected  by  law  hi  bankruptcy  proceedings  and 
mortgage  foreclosures.  Second,  it  is  doubtful  that  the  phrase  "voluntary  assigns*1 
would  be  effective  to  preclude  the  acquisition  by  agencies  of  the  Soviet  Coverji- 
invnt  of  an  author's  right  of  foreign  publication.  The  agency  may  be  able  to 
obtain  from  the  author,  through  various  forms  of  coercion  njjoti  him,  a  document 
that  purports  to  effect  a  voluntary  assignment. 

As  we  see  it,  a  foreign  r\.  mtry's  internal  methods  of  coercion  arc  a  jw>3itieal 
problem  beyond  the  reaeli  oi  our  copyright  statute.  What  might  be  achieved  by 
the  copyright  statute  is  to  deny  any  assertion  by  an  agency  of  a  foreign  govern, 
meut  «>f  Us  ownership  of  rights  in  the  Cnited  States  by  virtue  of  its  seizure  under 
Us  own  taw  of  an  author's-  copyright.  It  would  not  be  neeesary  to  proscribe 
transfers  by  o|>orutions  of  law  to  )>crsons  other  than  government  agencies.  We 
therefore  suggest  that,  instead  of  (he  language  in  S.  VWJ%  consideration  be  given 
to  a  provision  such  as  the  following: 

"The  expropriation,  by  a  governmental  organization  of  a  foreign  country, 
*f  a  copyright  or  any  right  comprised  in  a  copyright,  or  of  any  right  in  a 
w<>rk  for  which  copyright  may  be  secured,  or  the  transfer  of  a  copyright  or 
of  any  such  right  from  the  author  or  proprietor  to  a  governmental  organiza- 
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tlon  of  a  foreign  country  pursuant  to  any  law,  decree,  regulation,  order,  or 
other  action  of  the  foreign  government  requiring  such  transfer,  shall  uot  be 
given  effect  for  the  purj>oses  of  this  title." 
As  proposed  In  S.  1&39,  this  provision  could  be  inserted  as  a  new  subsection 

(d)  to  section  0  of  the  present  statute.  It  could  also  be  added  to  section  101  of 

S.  1301  asa  new  subsection  (c). 

PUBLIC  DISPLAY  OF  WORKS  OV  AitT  J  NOTICE  RKQU1REU KNT 

Your  loiter  refers  to  an  article  In  the  Summer  1973  issue  of  Art  News  which 
suggests  that  the  notice  requirement  in  section  401  of  S.  1361,  coupled  with  the 
definition  of  "publication"  in  section  10lf  would  place  artists  in  a  less  favor- 
able  position  than  they  have  under  the  existing  statute,  particularly  when  orlg< 
tnal  works  of  art  are  displayed  publicly. 

We  consider  it  unnecessary  to  amend  the  definition  of  "publication1'  in  S.  1301 
In  order  to  exclude  the  public  display  of  an  original  work  of  art,  as  suggest ed 
in  I  he  article  in  Art  News,  fn  our  view,  the  public  display  of  an  original  work 
of  art  would  not  constitute  publication  of  that  work  under  the  bill.  "Publica- 
tion4' is  define*!  in  section  101  In  terms  that  exclude  public  display  of  the  single 
original  "copy*1  of  a  work.  Distribution  of  copies  or  the  offering  to  distribute 
copies  are  the  o|>erative  acts.  The  "offering  to  distribute  copies  .  «  «  to  a  group 
of  persons  for  purposes  of  further  distribution,  public  per  forma  ncef  or  public 
display"  would  constitute  publication;  this  would  cover,  for  example,  the  offer- 
ing to  supply  copies  of  a  motion  picture  to  a  number  of  theaters  or  broadcasters 
for  public  "performance"  or  "display."  Public  performance  or  public  display 
Itself  would  not  constitute  publication. 

The  concern  on  this  i>olnt  expressed  in  the  art  Ice  In  Art  News  appears  to  be 
founded  on  the  supination  that  the  notice  requirement  in  section  401(a)  of  S. 
1361  might  l>e  held  to  apply  to  an  original  work  of  art  when  it  Is  publicly  dis- 
played. To  put  to  rest  any  such  supposition,  we  suggest  that  the  Committee 
report  Include  a  statement  similar  to  the  following  one  that  appeared  in  House 
Report  Xo.  S3.  00th  Congress,  at  pages  110-111  : 

"Sections  401  and  402  set  out  the  basic  notice  requirements  of  the  bill, 
the  former  dealing  with  "copies  from  which  the  work  can  be  visually  i>er- 
celved  "  and  the  latter  covering  "phonorecords"  of  a  "sound  recording."  'Hie 
notice  requirements  established  by  those  parallel  provisions  apply  only  when 
eopies  or  phonorecords  of  the  work  are  "publicly  distributed."  No  copyright 
notice  would  be  required  in  connection  with  the  public  display  of  a  copy 
by  nny  means,  including  projectors,  television,  or  c(\\ho<}e  ray  tubes  con- 
nected with  information' storage  and  retrieval  systems,  or  In  connection 
wllli  the  public  performance  of  a  work  hy  means  of  copies  or  phonorecords, 
whether  in  the  presence  of  nn  audience  or  through  television,  radio,  com- 
puter t  raimnlsslon.  or  any  other  process." 
For  further  assurance,  we  suggest  that  the  Committee  report  add,  after  the 
statement  quoted  above: 

Tt  should  be  noted  that,  under  the  definition  of  "publication"  in  section 
101.  there  would  no  baiter  lie  any  basis  for  holding,  as  a  few  court  decisions 
have  dorm  in  the  past,  that  the  nubile  display  of  a  work  of  art  under  fconie 
condition*  f'o.cr.,  without  restriction  against  its  reprotluelion)  would  con- 
stitute publication  of  ihe  w^rl;.  And.  a<  indicated  above,  tin*  public  displfly 
of  a  work  of  art  would  not  nn)\\\\o  that  a  mpyrhrhf  notice  be  placed  oti  the 
t  ttfty  ip«pht,w»dJ 

The  arfh-le  in  Art  Vow-  al-o  pr*.pi^e*  that  ihe  nothe  |W  work-  of  art  should 
outsUt  onlv  of  rhe  sIcnatni-H  of  ti  e  erli-t  and  the  d"to  a?  i.\emi bui,  and  tUaf 
■  b.»  m»*i. m-v  apfiMr  ot>  fr^ijf,  b.-n-fc.  b.awe.  frame  or  on  j.ny  other  readable 
part  of  the  work. 

fVi.vr'yel  fi/riro  iv  fiw-iiv  Mint  many  arfN<<  fail  to  take  advantage  of  the 
..:»:.---iniiUv  h»  <.  <  o-v  (  -..nvrbdii  for  f ln-fr  wor?4c  .»ml  do  not  emnplv  with  the  notUn* 
r.'on:iev».  .if  the  present  roo> -riLdd  o  Hule.  Tin*  L'cnerat  revision  hill  ineor- 
'„.r  !t»'s  Tpt-r  ifr/itcr  nrovNimi-  that  <i>ni>!,i  (.nham-o  Mm  onmu-1  unit y  of  artists  to 
'•aim  i-.,i.\H"hr  oroli-etii,!'.  >\'r  evnne.le.  jitrendv  in  Heated,  eonvrk'ht  Would 
I...  i  :\<  i*  m*vv  !i,  in  -mme  o.tw,.s  nnd  *r  tie*  present  law  \  when  nn  nrisrtnal 
iv*e-U-  a(  -'vt  i<  i  l-M  i-o"  <>u  ptitiip-  dbf  ih'  v  in  "a Dories,  museums,  etc..  without  a  oonv- 
rLrht  no»ire,  \\'bere  tie-  i»  o-|<  {<  r»-tiroilu»Tfi  in  enoies  fluit  a » e  inUiUrU-  ti|wi  rihitfrd. 
a  cot»vn\do*  imfi^e  no  n,,i<t.  r'nnV-  woni-i  ^t « i  1  Uf*  required:  1»n^  the  iiroviston* 
in  <i>t  liojjv  101  -10d  of  ifn>  htl!  to  thonotiee  r-'onlri  moid  aro  mmh  less  stringent 
Mum  In  the  present  statute,  with  respe.j  to  both  the  pos|f|i,n  of  the  notice  and 
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the  consequences  of  errors  anil  omission*.  The  Keglstor  of  Copyrights  would  be 
authorized  to  prescribe  by  regulation,  as  examples,  specific  positions  of  the  notice 
on  various  types  of  works  that  would  be  adequate,  and  we  have  wo  doubt  tlmt  the 
front,  back,  base,  or  frame  of  a  work  of  art  or  other  readable  position  would  be 
acceptable. 

We  would  not  favor  a  notice  consisting  only  of  the  signature  of  the  artist  and 
the  date  of  execution.  The  symbol  the  word  "Copy right/1  or  the  abbreviation 
"Copr."  constitutes  an  essential  element  in  giving  notice  that  copyright  Is  claimed. 
In  effect,  to  eliminate  this  element  would  be  tantamount  to  eliminating  the  notice 
requirement,  We  see  no  valid  reason  for  excluding  published  copies  of  works  of 
art  from  the  general  notice  requirement. 

,  SECTION  112  (C) 

The  Copyright  Office  agrees  that  the  phrase  "or  of  a  sound  recording'*  in  sec- 
tion 112(c)  of  S.  itftfi  l*  unclear  in  scope  and  could  be  construed,  as  it  stands,  as 
including  all  sound  recordings  of  any  nature.  We  assume  that  the  exemption  in 
section  112(c)  for  the  inclusion  in  certain  transmission  programs,  under  slated 
conditions  of  a  performance  of  a  nondramatic  musical  work  of  a  religious  nature, 
waa  Intended  to  allow  also  the  inclusion  in  those  programs  of  a  performance  of  a 
4  copyrighted  sound  recording  of  such  a  musical  work.  If  this  was  the  intention, 
we  suggest  the  insertion,  after  the  phrase  "or  of  a  sound  recording,"  of  the  Words 
"of  such  a  musical  work." 

We  see  no  need  for  an  explicit  definition  in  the  bill  of  the  term  "transmitting 
organization"  which  appears  in  section  112(a)  as  well  aa  in  section  112(c).  The 
term  "transmit"  with  resi>ect  to  a  performance  or  display  is  defined  in  section 
101;  thus,  paraphrasing  that  definition,  a  "transmitting  organisation"  under 
section  112  (a)  and  (c)  would  be  an  organization  that  communicates  a  perform- 
ance or  display  of  a  work  by  sending  images  or  sounds  from  one  place  to  another. 
It  is  important  to  note  that  section  112  (a)  and  (c)  both  relate  only  to  "a  trans- 
mitting organization  entitled  to  transmit  to  the  y.ublic  a  performance  or  display 
of  a  work,  under  a  license  or  transfer  of  the  copyright."  This  limitation  serves  to 
define  further  the  "transmitting  orgardzaions"  to  which  those  sections  refer. 

We  shall  be  glad  to  assist  you  further  in  any  way  you  may  wish. 
Sincerely  yours, 

Abb  A.  Goldman, 
Acting  Register  of  Copyright*. 

U.S.  Senate, 
Wathington,  D.C\,  August  1, 101$. 

Itou.  John  L.  McCleixax 

Vhulrtnnn*  Subcotnittee  on  Patents,  Trademarks  ami  Copyrights, 
Committee  on  Judiciary, 
V,$.  Senate, 
M'athington,  Z).C. 

I  Hi  Aft  John  :  1  would  appreciate  It  If  yon  would  make  the  enclosed  statement 
p.'^rt  of  the  bearing  record  on  S.  1301  Which  is  currently  under  consideration  by 
your  subcommittee. 

With  best  wishes. 
Sincerely, 

Ar.AN  Cranston. 

l'n  do  sure. 

Statement  by  Senator  Ai.an  Cranston  on  S.  1301 

t  would  like  tii  commend  the  members  of  this  committee  for  their  hard  work 
arid  persistence  in  undertaking  a  revision  of  the  Copyright  Ijiw. 

I  am  particularly  interested  in  Section  Itl  of  the  hill.  S.  J 301,  which  con- 
cerns copyright  fee*  connected  with  the  carriage  of  television  signals,  There  lias 
been  considerable  debate  and  disagreement  over  the  setting  of  fees  paid  by  cable 
TV  nittratora  for  material  taken  from  distant  commercial  television  signals  and 
rehroadcast  to  cable  subscribers. 

1  believe  it  I*  important  that  viable  ground  rules  i>o  established  to  deal  with 
tltls  complex  issue,  and  I  congratulate  Ibis  committee  for  taking  forthright  ac- 
tion to  try  to  resolve  the  mat  for  in  the  new  copyright  hit).  The  establishment  of 
a  fixed  fee  schedule  in  the  legislation  Is  one  approach  to  the  problem.  Perhaps 
the  fees  outlined  In  Section  lit  are  fair  and  realisfje.  I  do  not  suggest  that  they 
are  not. 
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Hut  f  do  question  n holder  sufficient  .st inly  lias  htvn  made  of  appropriate  fee 
levels  to  he  certain  that  those  conlained  in  the  hill  an'  the  fairest  anil  most 
equitable  for  all  psirllo^. 

1  would  feel  bettor  able  lo  speak  in  (his  point  if  hearings  had  been  held  nn 
fee  levels.  Without  the  honoiil  of  such  hearings,  I  question  whether  the  copy- 
right hill  should  mandate  specific  fees  to  he  paid  to  copyright  holders. 

I  understand  that  intensive  ort'orts  and  long  hours  of  exchange  and  discus* 
sUm  took  plan*  in  1 1  *  7 1  U-twoeu  all  interested  parties  In  this  matter— I  ho  mo- 
tion picture  Industry,  tho  commercial  broadcasting  industry,  and  the  cable  TV 
association.  With  the  assistant4**  of  tho  Chairman  of  tin*  Federal  (Van  inn  ideal  lous 
Commission  and  I  ho  Director  of  tho  President's  lUliec  of  Telecommunications 
Policy,  these  pari  it  s  agreed  to  a  so-called  Consensus  Agreement.  Duo  to  tho  dif- 
uYuhy  ami  complexity  involved  in  arriving  at  mutually  acceptable  copyright 
latos.  tin*  Consensus  Agreement  provided  for  compulsory  arl»U ration  on  tho  mat- 
tor  of  ftvs  if  tho  parties  were  not  able  to  roarli  agreement  on  their  own. 

It  seems  to  mo  tins  approach  to  foe  setting  would  ho  a  fair  and  reasonable  ap- 
proach. Compulsory  arbitration  has  no  built-in  advantages  for  either  side — the 
copyright  holders  or  the  users.  An  Arbitration  Tribunal,  composed  of  experts 
without  Was.  would  seem  to  me  to  afford  tho  host  chance  for  arriving  at  a  fair 
and  reasonable  settlement  of  this  complex.  dltUeult  problem. 

Assurance  of  a  reasonable  rate  of  return  for  the  producers  of  copyrighted 
material  Is  of  particular  interest  to  me.  The  holders;  of  copyrights  aud  producers 
of  copyright  material  represent  the  creative  elements  in  our  society  who  through 
their  talents  and  lal>ors  make  available  to  Hie  puhlie  artistic  and  educational 
programs.  They  are  entitled  to  a  realistic  schedule  of  copyright,  fees. 

Hut  oven  more  imi>ortaut  than  reward  is  encouragement  for  them  to  produce 
more  ami  hotter. 

The  motion  picture  industry  in  California  makes  a  sign! (leant  contribution  to 
tho  entertainment  of  onr  nation.  Cable  television  is  likely  to  be  an  extremely  In- 
fluential and  important  segment  of  tho  broadcast  media  in  the  years  ahead. 
Tim  ground  rules  set  by  this  copyright  legislation  will  undoubtedly  have  a  last- 
ing inlluenceon  both  these  industries. 

I  unro  my  colleagues  to  examine  carefully  in  tho  course  of  the.se  hearings 
whether  the  proscribed  fee  schedule  for  copyright  material  in  Section  111  is 
tho  wisest  course  for  Congress  to  follow. 


FEDERAL   LlBKAUlANS  ASSOCIATION, 

\Va*hln(tton>  D.C. 

Staiement  ov  the  Femihm,  Librarians  .Association  to  the  Sir  room  mittfe  on 
Patents.  Trademarks  ami  Copyrights  oV  the  Senate  Committee  on  the 
Jrmt  iARY  on  S.  1301 

The  Federal  Librarians  Association  is  a  fledgling  organization  of  professional 
employees  in  library,  information  ami  documentation  centers  of  the  United  States 
government.  Moi»l>orshlp  embraces  librarians  from  Okinawa  to  Germany,  as 
well  as  those  in  the  continental  Cnited  States. 

Tiie  pur|tose  of  the  organization  is  to  provide  a  forum  for  the  exchange  of  ideas 
and  tcohnhpics  in  the  library  sciences  as  they  are  exercised  Sri  Federal  agencies, 
and  to  provide  mutual  cooperation  and  support  between  these  libraries  with  a 
common  goal  -  -to  serve  tho  1'ruted  Stales  government  by  providing  the  best  possi- 
ble library,  information  and  documentation  service  to  the  general  public. 

The  issue  of  library  photocopying  Is  a  concern  that  this  organization  shares 
with  others,  and  a  common  desire  that  justice  and  equity  prevail.  We  are  well 
aware  that  legislative  drafting,  especially  in  this  field,  i<  a  difficult  and  often  in- 
conclusive art.  Nonetheless,  wo  believe  that  revision  Is  necessary  hi  the  two 
sublssuos  to  which  you  have  addressed  yourselves,  viz.  what  constitutes  fair 
use.  and  the  liability  of  tho  librarian  ami  the  u<er  In  ascertaining  the  require- 
ments for  making  single  copies. 

Wo,  tho  Hoard  of  Directors  and  the  Kxecntivo  Committee  of  the  Federal  Li- 
brarians Association,  meeting  in  Alexandria,  Virginia,  on  August  G,  1073.  unani- 
mously agreed  that  the  language  of  see,  107  in  S.  ISfil  is  necessary  In  the  public 
interest  and  provides  statutory  sup|>ort  to  what  "!»euoh  law"  lias  often  decided, 
viz.  that  the  primary  pur-joso  of  copyright  legislation  is  "to  promote  the  progress 
of  Science  and  the  useful  Arts". 

In  regard  to  section  10S(d)  we  endorse  without  reservation  the  amendment 
recom mended  by  tho  American  Library  Association  In  their  statement  presented 
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\a  you  in  the  hearing*  on  July  :U,  VM\\,  a  copy  of  which  is  attached.  We  are  Ha\u*y 
tojoiu  our  colleagues  in  tin*  American  Ubrary  Association  in  this  recommenda- 
tion which  will  m>t  only  protect  librarians  from  undue  anil  unjust  liability,  but 
also  i^nnit  them  to  advance  tbo  public  interest  ami  to  satisfy  the  national  need 
for  intellectual  and  scientific  information. 

Stan  iky  J.  Horn  as, 
i*trxi<i<  tit,  FtiUrnl  Librarian*  A*\*niation. 


Bt.vtkMK.nt  or.Kvan  H.  Foreman,  Jc.ne  13,  11)73 

I  appreciate  the  opportunity  of  presenting  testimony  to  tills  Subcommittee 
on  Senate  Kill  1301,  designated  a  General  Revision  of  the  Copyright  Law  of  tlie 
United  States.  Although  1  own  several  down  copyrights  on  forms  used  In  con- 
nection with  a  small  family  business,  I  oppose  this  bill  on  the  grounds  that  It 
drastically  and  unfairly  extends  the  rights  of  copyright  holders  to  the  detri- 
ment of  the  public. 

As  I  understand  this  bill,  the  concept  of  publication,  which  under  the  present 
copyright  law  marks  the  beginning  of  the  term  of  statutory  copyright,  would  be 
'  abolished.  The  term  of  copyright  would  commence  with  the  date  of  creation  of 
the  work  and  would  last  for  a  term  measured  by  the  life  of  the  author  plus 
fifty  years  in  the  ease  of  Individuals,  and  seventy -five  to  one  hundred  years  from 
tlie  date  of  creation  for  corporate  copyright  owners.  (Sec.  302a  S.  1361) 

The  Constitution,  Article  I,  Section  8>  Clause  8,  provides  that  Congress  shall 
have  the  power  "to  promote  the  progress  of  science  and  the  useful  arts  by  se- 
curing for  limited  times  to  authors  and  inventors  the  exclusive  rights  to  their 
res|>ective  writings  and  discoveries"  (Kmphasls  supplied).  This  clause,  which 
forms  the  Constitutional  basis  for  all  copyright  legislation,  was  intended  by  the 
trainers  of  the  Constitution  to  benefit  the  public  by  encouraging  invention  and 
artistic  expression  through  the  grant  of  a  limited  monopoly, 

Prior  to  the  passage  of  the  current  act,  the  term  of  protection  for  published 
works  was  fourteen  years,  with  a  renewal  period  of  an  additional  fourteen  years. 
The  current  law  doubled  this  period  so  that  now  copyright  owners  may  claim 
two  twenty  eight  year  periods  of  protection.  As  you  know,  Congress  has,  for  some 
years,  extended  this  protection  so  that  works  which  would  have  otherwise^  fallen 
into  the  public  domain  remain  copyrighted.  Now,  advocates  for  copyright  In- 
dustries. In  seeking  passage  of  8.  1310,  argue  that  even  fifty-six  years  is  not 
sufficient  time  in  which  to  exploit  their  works.  These  arguments  are  not  only 
contradicted  by  the  facts,  but  they  are  also  offered  in  support  of  legislation  which  i 
Would  work  a  grave  injustice  on  the  public. 

Movies,  songs,  books  and  other  copyrighted  works  reap  the  greatest  financial 
benefits  for  their  creators  during  the  first  year  or  so  of  their  existence.  After 
that,  the  pecuniary  returns  fall  aft  drastically.  The  same  copyright  industries 
which  seek  to  persuade  Congress  that  a  half  century  is  too  brief  a  period  fn  which 
to  exploit  songs*  movies,  books  and  other  copyrighted  works  have,  however,  suc- 
cessfully argued  just  the  converse  to  the  tax  collector  In  securing  for  them- 
selves the  fastest  possible  depreciation  write-off  on  their  copyrighted  properties. 
They  have  successfully  convinced  the  tax  collector  that  their  work  is  more  than 
ninety  percent  exploited  within  the  first  three  years  of  its  life.1  Their  conten- 
tion therefore,  that  n  half  century  is  not  enough  to  enjoy  the  financial  rewards 
of  their  creation  Is  contradicted  by  their  own  successful  arguments  to  the  Internal 
Hevenue  Service. 

No  proponent  of  this  bill  can  convincingly  contend  that  the  public  would 
benefit  from  further  extension  of  the  copyright  holders'  period  of  protection.  To 
he  sure,  authors,  composers  and  other  creative  persons  must  be  given  sufficient 
motivation  to  produce  works  which  will  enrich  society's  cuiturat  pool.  But  it  is 
only  this  benefit  to  the  public  which  justifies  the  limited  monopoly  of  copyright. 
The  Inclusion  or  extension  of  any  rights  in  copyright  which  do  not  ultimately 
benefit  the  public  is  contrary  to  Constitutional  iDtent  In  that  it  unduly  rewards 
copyright  owners  at  the  public's  expense.  I  therefore  urge  the  Subcommittee  to 
retain  the  present  term  of  copyright,  with  the  same  renewal  period,  and  bring 
to  an  end  the  temporary  extensions  which  have  heretofore  been  granted,  and 
allow  these  many  works,  which  are  long  past  due,  to  fall  properly  into  the  public 
domain. 

It  Is  also  suggested  by  copyright  industry  advocates,  with  equal  vigor,  that  wc 
should  do  away  with  the  concept  of  publication,  and  lane  the  period  of  copyright 

*l>aU>  Variety,  May  13, 1972,  rages  1  Jfc  ti,  Exhibit  1 

o 

ERIC 


5S6 


commence,  not  with  the  «):ite  of  publication,  but  with  the  date  of  creation  of  the 
work.  It  is  argued  that  the  concept  of  publication  is  outmoded  and  no  longer 
serves  a  useful  purpose.  A  logical  analysis  of  the  function  of  publication  demon- 
oust  rates  that  just  the  contrary  Is  the  case. 

Presently  a  work  must  be  published  with  proper  notice  to  establish  copyright 
protection.  It  is  this  publication  which  perfects  the  copyright— not  the  registra- 
tion of  one's  claim  of  copyright  with  the  Copyright  Office,  which  must  come  after 
publication.  The  present  act  nowhere  defines  publication  but  Section  twenty-six 
refers  to  the  date  of  publication  as  the  "earliest  date  when  copies  of  the'flrst 
authorized  edition  were  placed  on  sale,  sold  or  pubiiciy  distributed  .  .  While 
tiiis  is  not  necessarily  a  literal  definition  of  publication,  it  amply  conveys  the 
true  meaning  of  publication?  be.,  a  dedication  to  the  public.  Hut,  the  proposed 
biii,  S.  13*31,  by  abolishing  the  requirement  of  publication,  would  meau  that  one 
could  secure  the  protection  of  a  statutory  copyright  without  ever  making  his 
work  public  or  without  ever  placing  tangible  copies  in  the  hands  of  the  public. 
Under  such  a  system  the  copyright  owner  could  reap  the  benefits  of  the  copyright 
law  but  deprive  the  public  of  the  eventual  free  and  unfettered  use  of  the  copy- 
righted work.  Where  tangible  copies  of  the  work  are  sold  to  the  public,  as  Is  the 
case  now  with  most  books  and  magatines,  there  is  no  danger.  But,  all  too  fre- 
quently, as  in  the  case  of  motion  pictures, -the  works  are  not  usually  sold  to  the 
public*  but  are  merely  shown  temporarily  and  then  recalled  permanently  by  the 
owner.  However  profitable  this  may  be,  the  actual  and  practical  effect  is  to  render 
the  term  "for  limited  times'  a  nullity,  because  without  publication  (meaning  the 
sale  of  tangible  copies  to  the  public),  at  the  end  of  the  statutory  period,  the  copy- 
right would  continue  in  perpetuity,  since  only  the  copyright  owner  would  have 
lawful  possession  of  any  of  the  tangible  copies.  The  Intent  of  such  copyright 
owners  is  amply  demonstrated  by  a  statment  of  Mr.  K.  Cardon  Walker,  President 
of  Walt  Disney  Productions,  quoted  in  the  newspaper  supplement  "Parade," 
March  18,  1973,  page  4,  "A  large  share  of  our  product  is  timeless,  which  means 
that  we  can  re-release  our  pictures  generation  by  generation."'  This  Industry 
practice  does  violence  to  the  Constitutional  mandate  that  copyrights  shall  be  "for 
limited  times"  by  insuring  that  "Snow  White  and  the  Seven  Dwarfs"  will  never 
fall  into  the  public  domain  and  that  our  great-grandchildren,  and  theirs  as  well, 
wilt  perpetually  be  paying?  Mr.  Walker's  stockholders  to  enjoy  it, 

Unless  Congress  enacts  a  law  requiring  publication  and  defines  it  as  the  dis- 
tribution of  tangible  copies  of  the  work  to  the  public,  like  books  and  magazines, 
I  submit  that  S.  1301  would  be  unconstitutional  since  the  public  would  be  denied 
its  remainder  Interest  In  the  copyrighted  works.  Without  the  requirement  that 
tangible  copies  be  distributed  In  order  to  perfect  one's  copyright,  large  copyright 
owners  will  continue  to  band  together,  file  repressive  lawsuits  against  private, 
individual  citizens,  claiming  that  their  copyrighted  products  are  never  distributed 
to  the  public  and  ask  for  seizure  of  the  copyrighted  item*  This  would  altow  such 
a  group  to  maintain  perpetual  and  absolute  control  of  copyrighted  items.  This  is 
not  what  the  Constitution  intended  and  should  not  be  sanctioned  by  Congress. 

The  above  is  not  hypothetical.  It  Is  a  reality  under  the  present  law,  and  the 
proposed  law  goes  even  further  in  extending  protection  to  copyright  owners, 
ruder  the  present  law  the  major  motion  picture  companies,  for  example,  have 
exercised  almost  complete  control  over  nearly  all  their  films  In  the  United  States. 
Through  a  small  law  firm  on  retainer  to  ait  the  major  U.S.  film  distributors,  the 
motion  picture  industry  has  repeatedly  threatened  numerous  film  collectors  with 
lawsuits  in  an  attempt  to  discourage  their  collecting  films.  Through  this  same 
firm  the  industry  has  initiated  extraordinary  lawsuits  against  numerous  others 
involving  seizure  without  notice  of  the  collectors'  film  prints  and  Issuance  of 
TemiK>rary  Hest raining  Orders.  The  effect  of  these  actions  has  been  to  deny  many 
citizens  iheir  proi>erty  and  because  the  defendants  in  such  lawsuits  are  usually 
selected  to  be  middle  income  film  collectors,  they  are  unable  to  compete  with  these 
corporations  on  an  equal  financial  footing. 

So  matter  how  economically  profitable  It  may  lie  from  the  viewpoint  of  large 
corporate  copyright  holders,  not  to  sell,  but  only  "license  for  use"  their  copy- 
righted products,  the  unalterable  result  of  such  *  method  is  to  render  perpetual 
control  over  the  copyrighted  item.  This  cannot  be  squared  with  the  "for  limited 


'KihUMt  2. 

»  Memorandum  Statement  !>/  the  Copyright  CommHlre  of  the  Motion  Picture  Associa- 
tion of  America,  Inc.  at  page  1001,  Hearing*  Wore  Subcommittee  N*o.  3  of  the  Commit  lee 
on  the  Judiciary.  H<m*c  of  Represents  tWes,  First  Session,  89th  Congress,  Copyright  r,aw 
kevl5»!on,  Serial  No.  8,  Part  2,  K*btblt  3. 
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rimes*'  language  of  the  Constitution.  The  history  ot  motion  pictures  under  the 
present  law  provides  an  example*.  While  theoretically,  under  the  present  law,  I  lie 
frutt  of  the  tree  drops  into  the  public  domain  at  the  termination  of  the  statutory 
period  to  enrich  the  cultural  pool  of  the  public,  Ihis  has  not,  in  fact,  happened. 
The  majority  of  motion  pictures  created  in  the  United  States  have  dlsapi^nred 
altogether,  many  prior  to  the  expiration  ot  even  the  tirst  t\venty*etght  year  term 
of  protection.  The  public  has  forever  been  deprived  of  this  part  of  lis  cultural 
heritage  which  Us  ticket  purchases  have  flounced  am!  the  Constitution  has  held 
is  its  due,  Tills  harm  Is  irreparable.  Such  works  cannot  and  do  not  fall  into  the 
public  domain  because  not  a  single  tangible  copy  remains  In  existence,'  Copyright 
here  has  become  a  chess  game  in  which  the  public  Is  permanently  checkmated. 

For  the  foregoing  reasons  I  respectfully  urge  that  no  legislation  be  approved 
by  this  Subcommittee  or  by  Congress  which  lengthens  the  term  of  statutory  copy- 
right, or  which  faits  to  make  publication,  defined  as  the  sale  of  tangible  copies  to 
the  piddle,  a  specific  requirement  to  perfecting  copyright  protection, 

(Koto:  The  Exhibits  referred  toby  Mr.  Foreman  Ate  in  the  files  of  the  Committee.) 


August  7,  1973. 

Statement  by  Morton  1.  Grossmax,  VA  Wadsworth  Hospital  Center,  Los 

Angeles,  Cali*\ 

I  am  Morton  I.  Grossman,  Ml),  PhD,  Senior  Medical  Investigator,  Veterans 
Administration  Wadsworth  Hospital  Center,  Los  Angeles;  Professor  of  Medicine 
and  Physiology,  UCLA  School  of  Medicine,  Los  Angeles;  former  president  of 
the  American  Gastroenterological  Association;  former  member  of  the  editorial 
l*>ards  of  American  Journal  of  Physiology,  Gastroenterology,  Handbook  of 
Physiology,  l-CLA  Forum  in  Medical  Sciences,  and  others;  currently  Chairman 
of  the  Editorial  Hoard  of  the  official  journal  of  the  American  Gastroenterological 
Association,  Gastroenterology. 

I  appreciate  this  opportunity  to  present  my  view  of  the  copyright  bill,  8. 1361, 
and  request  that  this  statement  be  made  part  of  the  official  record,  I  speak  as  a 
private  individual,  not  as  a  representative  for  any  of  the  organizations  listed 
above* 

Any  new  provision  of  the  copyright  law  that  impaired  the  ability  of  Individual 
scientists  to  obtain  copies  of  individual  articles  published  tn  scientific  Journals 
would  be  a  serious  Impediment  to  the  flow  of  information  that  is  essential  for 
scientific  progress. 

I  opi*>se  any  plan  that  woutd  require  the  payment  of  royalties  for  photocopy- 
ing individual  articles  in  scientific  Journals.  Such  royalties  cannot  be  viewed  In 
the  same  light  as  royalties  on  literature  for  the  writing  of  which  the  author 
earns  part  or  all  of  his  living.  Scientists  are  uot  jwild  a  fee  for  publishing  their 
results  in  scientific  Journals.  No  fee  should  be  charged  for  making  Individual 
copies  of  such  articles.  Copyright  privileges  in  the  case  of  scientific  Journals 
should  1k»  used  only  to  safeguard  against  unethical  use,  not  as  a  means  of  provid- 
ing income  to  publishers  or  scientific  societies* 

The  proposal  by  the  American  Library  Association  to  substitute  section  108 
<d)( U  of  the  present  Bill  with  this  new  wording : 

"The  library  or  archives  shall  be  entitled,  without  further  investigation,  to 
supply  a  copy  of  no  more  than  one  article  or  other  contribution  to  a  copyrighted 
collection  or  periodical  issue,  of  to  supply  a  copy  or  phonorecord  of  a  similarly 
small  part  of  any  other  copyrighted  work/' 
would  accomplish  the  purposes  I  have  set  forth. 

Kespec 1 fully  submit t ed . 


Srprr.EMEXTAL  Statement  op  Hkixa  L.  Liniien,  ox  General  Revision  of  thr 
Copyright  Act,  Svbmitted  ox  Behalf  oy  Harcourt  Brace  Jovanovicu, 
i  sc.,  and  macmlli.ax,  inc. 

The  particular  Impetus  for  this  Supplemental  Statement  Is  the  inquiry  made 
by  Senator  Burdlck  into  precisely  how  libraries  can  be  expected  to  record  and 
transmit  compensation  for  numerous  individual  photocopying  uses,  and  his  re- 
quest  for  a  description  of  the  administrative  techniques  and  budgets  which  would 
be  involved*  Accordingly,  this  submission  will  be  directed  towards  the  issue  of 
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compensation  fur  library  photocopying.  Insofar  as  compensation  for  the  use  of 
copyrighted  materials  in  Information  storage  ami  retrieval  systems  Is  concerned, 
most  technologists  seem  to  agree  that  there  is  no  significant  administrative  or 
financial  minion  In  programming  computer  systems  to  identify  ami  record  the 
various  works  stored,  manipulated  ami  retrieved.  TJie  ciirreat  Issues  with  respect 
to  use  of  copyrighted  materials  in  information  storage  and  retrieval  systems  do 
not  appear  to  he  those  of  the  mechanism  of  eonq>ousation,  hut  rather  the  points 
at  which  the  obligation  of  compensation  should  attach— i.e.  at  input,  daring 
manipulation,  or  ui»on  retrieval— ami  whether  a  rate  making  authority,  such  as 
that  discussed  in  connection  with  CATV,  should  i>e  created.  Wo  lwlicve  these  are 
issues  host  suited  to  consideration  hy  the  proposed  National  Commission  on  New 
Technological  fses  of  Copyrighted  Works. 

With  respect  to  library  photocopying,  it  apKared  to  me  that  the  hearings  on 
July  Hist  revealed  a  general  agreement  among  the  parties  and  the  Members 
of  the  Subcommittee  that  library  photocopying  can  be  a  valuable  research  tool 
which  should  not  he  prevented,  but  that  copy  right  proprietors  are  entitled  to  a 
fair  compensation  for  such  use  of  their  works.  The  library  representatives,  how- 
ever, appear  to  take  the  jHisltion  that  although  copyright  proprietors  are  entitled 
to  such  compensation  the  presence  of  an  obligation  to  pay  such  condensation  will 
involve  unbearable  administrative  burdens  of  identifying  and  recording  uses. 
Their  objection,  in  snru,  api>ears  not  to  compensation  per  se,  but  rather  to  the 
manner  In  which  It  could  be  provided. 

Among  the  mechanisms  of  compensation  for  library  photocopying  which  have 
been  discussed  are  blanket  licenses,  subscription  fee  increments/ clearing  houses, 
peruse  charges  to  requesting  users,  and  others.  Several,  but  not  all,  of  these 
devices  would  admittedly  involve  "clocking"  of  Individual  uses.  However  the 
photocopying  devices  used  by  lihraries  today  generally  do  record  the  number 
of  pages  copies  and  in  many  cases  hardware  manufacturers  receive  payment 
from  libraries  based  upon  such  clocked  uses.  There  is  little  doubt  that  anv 
photocopying  equipment  can  be  adopted  to  use  with  similar  clocking  devices 
at  nominal  costs.  Obviously,  compensation  schemes  which  will  depend  upon  the 
number  of  pages  copied  by  individual  users  will  involve  questions  of  Identifying 
and  segregating  public  domain  and  copyrighted  materials.  Similarly  (and  re- 
gardless of  the  particular  compensation  scheme  envisaged)  not  all*  objects  of 
photocopying  must  or  should  bo  treated  in  the  same  manner.  Thus  the  copying 
of  technical  journals,  of  single  encyclojHMlia  entries,  of  text  books,  or  of  novels, 
lioetry  or  music  involve  varying  considerations  and  hence  potentially  varying 
forms  ami  amounts  of  oom|)ensation.  However  these  are  problems  which,  again, 
the  copyright  proprietors  themselves  will  have  to  resolve— and  they  will  quite 
clearly  be  forced  to  resolve  them  in  a  manner  which  will  assure  a  workable 
recordation  and  transmission  of  the  compensation  which  they  have  stated  they 
require  in  order  to  survive.  . 

To  attempt  to  calculate  specific  budgets  for  the  implementation  of  various 
compensation  systems  at  this  time  is  a  rather  fruitless  task.  Any  realistic  esti- 
mate of  the  amounts  which  would  be  involved  will  depend  not  only  upon  the 
particular  system— such  as  hlankct  licensing  or  i*r-uso  charges— but  would 
require  clearly  defined  samplings  of  the*  current  practices  of  libraries,  their 
photocopying  procedures,  and  the  nature  of  the  copied  works. 

In  all  of  American  commerce  the  establishment  of  devices  for  payment  of  oblb 
gallons  has  always  been  a  problem  of  the  entity  to  whom  the  obligation  Is  owed, 
provided  however  that  the  law  recognizes  the  product  or  service  as  private  projn 
erty  and  precludes  preemption  without  the  authorization  of  the  owner,  So  too  In 
connection  with  Hhrnry  photocopying  fho  crnnfjrm  aP  woricftbl?  device?  for  com 
pensatlon  Is  a  problem  which  wiii  ha  ve  to  he  facet!  by  those  c^pyriglirproprkVors 
who  desire  compensation.  If  their  proposals  and  devices  prove  unworkable,  the 
pressures  of  the  marketplace  will  provide  appropriate  adjustments. 

It  Is  submitted  that  there  is  no  justification  for  vitiating  the  authors  and 
publishers  rights  by  including  the  librarians'  proposed  fcoc.  10H  in  the  Revision 
mil.  Tt  is  respectfully  urged  that  Sec.  10S  of  the  Act  as  passed  by  the  House 
plus  leaving  the  unresolved  issues  to  the  National  Commission  proposed  under 
Title  II  of  the  Bill  would  be  an  appropriate  alternative  In  the  event  this  Sub- 
committee considers  that  the  appropriate  adjustment  between  users  and 
prietors  cannot  be  left  to  the  marketplace. 
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l>hii;on  Vk  uuc  I,iuuary, 
L   „  Detroit,  Mich.,  August  0,  107 J. 

Hon.  I'niup  A.  Hart, 
U.S.  Senate, 
s<n<itv  Office  Building, 
Washington.  D.V. 

Dear  Senator  Hart:  I  am  wriin.tr  to  yon  hi  your  uipacity  as  a  mcmU'r  of  the 
Subcommittee  on  ratals.  Trademarks  atul  Copyrights  —  Senate  Committee  on  the 
Judiciary,  and  asking  if  this  letter  ran  !jc  plncod  in  the  record  on  Senate  Hill  1301 
i  the  copyright  revision  bill),  Section  10S(d),  Photocopying  for  Libraries. 

At  a  hearing  held  July  31,  1D73,  Senator  MeCielhm  proposed  that  the  record  be 
held  oiH'ii  until  the  10th  of  August  so  that  additional  testimony  could  be  given 
concerning  the  amendment  proposed  by  the  American  Library  Association  I  urn 
writing  in  support  of  that  amendment,  that  libraries  need  more  protection  under 
th  provisions  than  "fair  use."  The  bill  should  specifically  state  (hat  libraries  are 
tree  to  make  single  copies  to  aid  In  teaching,  research,  and  particularly  in  inter- 
library  loan.  This  act  should  be  permissible  and  not  subject  to  possible  suit  on  1>c- 
half  of  the  publlcgood. 

Thank  you  for  your  help  in  making  this  endorsement  part  of  the  record  The 
lVtrolt  Public  Library  and  its  Commission  feel  strongly  that  this  protection  is 
essential  in  order  to  continue  quality  library  service. 
Sincerely  yours, 

Mildred  M.  Jeffrey, 
Mtmocr,  Detroit  Library  CommUnion. 


Information  Industry  Association, 
.      ,        w   „  „  ttctkcsda,  J/(/,f  August  JO,  197-1 

Senator  John  L.  McCi.kllax, 
U.S.  Senate* 

Sew  Senate  Office  Building, 
Washington,  B.C. 

Dear  Senator  McClkllan  :  We  are  pleased  ot  submit  this  letter  as  a  supple- 
mental statement  on  the  Copyright  Revision  Bill,  S.  1361. 

We  respectfully  urge  that  the  library  and  educatiou  exemption  proposals  be 
referred  to  the  National  Commission  on  New  Technological  Uses  of  Copyrighted 
\\  orks  to  be  established  by  Title  II  of  the  Bill.  These  exemptions  raise  serious  and 
far-reacldng  quoestlons  hearing  directly  on  the  ability  of  the  copyright  laws  to  ful- 
fill its  original  constitutionally  mandated  purposes  in  informaton  technology 
areas,  D* 

The  proponents  failed  to  provide  any  supporting  economic  data  as  to  the  impact 
of  the  proposed  exemptions  on  suppliers  of  information  ami  publications  The 
prof jouontfl  failed  completely  to  establish  a  sound  case  for  thei  r  proposals. 

The  information  industry  is  the  only  Industry  with  any  significant  experience 
In  the  day-to-day  business  of  creating  and  supplying  information  services 
of  the  kind  libraries  and  schools  would  be  In  position  to  perform  free  of  copyright 
if  the  exemptions  were  to  be  adopted.  Great  private  resources  are  being  applied 
to  obtaining  permission  to  use  copyrighted  materials,  to  account  for  their  use 
and  to  fulfill  user  needs  in  creative  and  meaningful  ways.  It  Is  the  burden  of  the 
proponents  of  the  exemptions  to  demonstrate  by  economic  data  that  these  ef- 
forts would  not  be  damaged  by  their  proposals. 

They  have  failed  to  do  so. 

We  believe  this  failure  is  a  logical  extension  of  two  factors; 

i\)  The  information  industry  is  new  and  has  grown  u  j  In  the  years  since  the 
Senate,  in  I'M',?,  first  passed  legislation  to  create  the  Nalonal  Commission  The 
Information  Industry  Assoc  fatten  came  fufo  existence  fc  !(H$!I. 

The  Library  exemption  proposal  lias  been  resurrected  from  a  mueh  earlier 
pluw  of  the  copyright  revision  effort  arid  it  is  intently  Wear  no  effort  has  been 
made  to  accommodate  its  language  to  the  fact  of  the  new  information  technology 
applications  and  capabilities  represented  by  information  industry  activities. 

We  believe  Ibis  industry  offers  tlie  most  stimulating  creative  and  economically 
productive  means  for  harnessing  the  new  technologies  to  the  dissemination  of 


ERIC 


590 

information  and  for  the  fulfillment  of  the  purposes  of  the  copyright  law,  There 
Is  no  question  tl*at  Hie  effect  of  the  promised  exempt  Ions,  together  or  separately, 
would  be  to  destroy  the  economic  foundations  of  this  Industry. 

We  recognize  thnt  that  is  not  the  intent  of  the  exemption  proposal,  Hut  ttuit 
nonetheless  would  be  the  result. 

The  development  of  the  full  potential  of  information,  .technologies  to  store, 
search.  And  mid  deliver  the  precise  information  you  wniif.  when  you  wind  it* 
where  you  want  it  and  In  the  form  you  want  It  is  n  costly  #M  complex  effort.  The 
efTort  1ms  only  been  started. 

Private  risk  .capital  is  being  devoted  to  developing  ami  refining  Information 
services  designed  to  deliver  Just  the  single  copy  desired.  Granting  exemptions  to 
provide  alternative  source*  for  similar  services  free  of  copyright  would  not  only 
construct  and  eliminate  opportunities  for  the  Industry,  but  it  would  also  deny 
the  people  of  the  United  States  the  benefit  of  the  innovations  in  products,  services 
ami  systems  currently  being  funded  by  private  risk  capital. 

It  should  be  noted  that  no  evidence  was  submitted  as  to  the  financial  or  other 
capabilities  of  publicly  funded  schools  and  libraries  to  iwrforin  these  costly  and 
sophisticated  activities  in  place  of  the  efforts  currently  being  made  with  private 
risk  capital. 

In  this  phase  of  technological  development  affecting  the  information  service 
structure  of  the  nation,  the  single  copy  and  free-Input  exemption  proposals  far 
transcend  t tie  claim  that  they  merely  codify  "Fair  Use"  in  library  and  educational 
settings. 

Section  107  of  the  bill  restates  the  fair  use  doctrine  and  provides  guidance  for 
Individual  users  in  schools  and  libraries.  Jt  Is  far  better  that  there  be  some  mi* 
certainty  about  occasional  individual  uses  that  come  close  to  the  line  in  exceed- 
ing the  known  boundaries  of  fair  use,  than  that  the  creative  and  economic  re- 
sources devoted  to  developing  economically  sound  information  services  for  nil 
aspects  of  our  society  be  undercut  and  eliminated.  No  broadening  of  ttie  fair 
use  concept  should  be  undertaken  until  the  role  of  Industry  In  this  process  Is 
understood  and  taken  into  account. 

The  appropriate  mechanism  for  resolving  the  new  technology  questions  raised 
by  the  exemption  proposals  is  to  refer  both  to  the  National  Commission.  They 
clearly  fall  within  the  Jurisdiction  and  purposes  of  that  Commission.  The  ex- 
perience and  existence  of  the  information  industry  underscore  the  wisdom  of 
establishing  the  Commission  and  the  need  to  develop  further  information  and 
economic  data  prior  to  legislation  on  these  proposals.  If  necessary,  the  mandate 
to  the  Commission  might  be  so  defined  as  to  ensure  that  these  matters  receive 
priority  consideration. 

Without  supporting  economic  data  on  which  to  evaluate  their  effect  and  on 
which  to  base  a  sound  decision  as  to  their  effect  on  the  operations  of  the  copy- 
right law  of  the  United  States,  there  is  no  basis  for  the  enactment  of  these  far- 
reaching  proposals. 

Thank  you  for  this  opportunity  to  share  our  perspectives  with  you. 
Sincerely, 

Paul  G,  Zurkowsrt, 

President, 


The  Journal  or  Investigative  Dermatology. 

Ronton,  J/d4JM  July  19, 

Hon.  John  McCi.ellan, 
Smote  Ofjxev  Huihtitiff, 
Wanhtnglon,  DA), 

Dear  Senator  McCleixan:  It  has  come  to  my  attention  that  the  Copyright 
Revision  Bill  will  in  the  near  future  be  considered  by  your  Subcommittee  on 
Patents.  Trademarks  and  Copyright*.  As  the  editor  of  a  limited  subscription,  high- 
ly special Ized  medical  journal  I  would  like  to  express  some  thoughts  concerning 
this  bill. 

Evidence  has  been  developed,  particularly  by  the  Williams  and  Wilkfns  Com- 
pany, that  the  increasing  use  of  photocopying  has  led  to  a  definite  decrease  in 
subscriptions  to  journals  such  as  ours.  I  have  examined  this  evidence  and  believe 
It  to  bo  valid.  My  basic  feeling  is  that  the  cost  of  production  of  materials  such 
as  that  which  we  publish  ahould  !*?  spread  as  broadly  as  possible  among  the  users 
of  the  material.  For  that  reason,  I  feel  it  Imperative  that  the  new  copyright  bill  be 
written  in  such  a  way  that  some  royalty  for  use  of  the  material  can  be  returned 
to  those  who  take  primary  responsibility  for  publication  of  the  material.  If  this 
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ia  not  done,  It  Is  my  toUof  that  In  the  relatively  near  future  wc  will  sec  either 
the  demise  of  journals  such  as  ours  or  the  need  for  very  substantial  governmental 
intervention  so  that  type  of  medical  luformatlon  will  not  disappear.  The  simplest 
way  seems  to  be  to  write  the  new  copyright  bill  in  such  a  way  that  the  cost  of 
production  can  he  equitably  spread. 

It  Is  my  hoi>e  that  you  will  bring  these  views  before  the  members  of  your  sub- 
committee. I  will  be  very  happy  to  give  you  any  further  help  tit  this  matter. 
Sincerely, 

Irwin  M.  Freedberg,  M.D. 


C.S.  SKNAtE, 

Office  of  tub  Majority  Lkauer, 

Washington,  />.(/.,  July  J?|,  1913. 

lion.  John  L.  McCi  eu  \\\ 

Chairman,  Subcommittee  on  Patents,  Trademark*,  and  Copyright,  t/.&\  Senate. 

Dear  Mr.  Chairman:  Knclosed  is  a  detailed  letter  and  attachments  I -have 
received  from  Knrl  Morgenmth  of  t)ie  Kocky  Mountain  Hroad  casters  Association, 
Missoula,  Montana,  discussing  the  copyright  bill  now  pending  before  your  sub- 
committee. 

Mr.  Morgenroth  Is  presenting  the  views  of  the  small  market  broadcasters  and 
I  would  appreciate  any  consideration  that  can  be  given  to  the  contents  of  the 
e  n  r  b  >se<  I  cor  res  j  mi  i  den  ce . 

Thanking  you,  and  with  best  personal  wishes,  I  am 
Sincerely  yours, 

Kudos  ures. 

MtKK  Mansfield. 

UOCKY  MOVXTAIX  BROADCASTERS  A8SOCUUON, 

Missoula,  Mont.,  July  9,  1973. 

Hon.  Mikr  Mansfxf.i.o, 
f'.S.  Senate, 
WaxhiMjton,  IhC. 

1>kar  Senator  Mansfiem>:  On  my  last  trip  to  Washington,  1).  C,  I  discussed 
with  you  the  Copyright  Hill  currently  in  the  McCJellan  Committee,  and  the 
CATV  llroadcaster  Compromise  (Consumer  Agreement).  Attached  pleqse  find 
the  CATV  Mroadcast  Compromise  which  was  drafted  two  years  ago  but  never 
implemented.  It  Is  a  good  agreement  in  part,  but  provides  virtually  no  protection 
for  the  small  market  broadcaster. 

Any  CATV  copyright  legislation  adopted  by  Congress  should  include  the  fol- 
lowing uindi  Heat  ions  of  the  "Compromise''  in  order  to  protect  small  market  broad- 
casters : 

1.  Local  Signal  definition  should  renin  In  the  same  as  the  current  FCC 
l)etinition. 

2.  Television  stations  riot  in  flic  top  100  markets  must  be  extended  the  same 
syndicated  programming  protection  as  the  compromise  agreement  gives  to  the 
second  50  television  markets. 

On  leapfrogging,  the  language  of  15  of  the  compromise  agreement  is  okay, 
but  the  language  of  A  should  be  changed  to  provide  that  on  network  signal  Im- 
portation, the  closest  such  signal  must  he  carried  in  all  markets. 

I.  On  Copyright  legislation,  in  H  of  the  Compromise  Agreement,  the  less  than 
3,r»UO  subscriber  exemption  for  existing1  Independently  owned  CATV  systems 
should  he  changed  to  a  less  lhau       subscriber  exemption  for  such  systems 

The  (iramlfatliering  provisions  of  the  Compromise  Agreement  should  be 
entirely  dueled,  with  no  riramll'nlhcritig  exemption  on  Copyright  liability  pro- 
vided to  cable  systems. 

The  Uadio  rarrintfe  provision  of  the  Compromise  Agreement  should  be 
deleted,  and  replaced  with  a  total  ban  on  CATV  carriage  of  AM  or  V\t  station 
signals. 

ruder  the  heading  "Uadio  Carriage/*  all  aural  signals  including  Muzak  type 
sjmmU  :md  other  tai>ed  music  t  without  visual  material)  should  be  banned  from 
CATV.  CATVshould  be  restricted  to  visual  transmission. 

There  Is  neither  need  nor  justification  for  CATV  aural-only  transmission.  In 
fact,  under  the  "Ono-to-a. Market"  rule  of  the  KCC.  an  owner  of  a  radio  station 
In  one  market  is  prevented  from  owning  a  television  station  in  the  same  market 
and  vice  versa.  In  addition,  most  small  markets  are  adequately  served  by  aura! 
signals  f  AM  and  KM).  If  CATV  System^  are  allowed  aural  origination.  It  would 
severely  limit  the  expansion  of  radio  services  in  small  market  communities  and 
in  some  cases,  jeopn  rdize  exist  lug  service. 
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Our  position  is  tlml  CATV  Systems  should  not  he  allowed  to  carry  AM  or  KM 
broadcasts  or  other  aural  only  signals,  CATV  was  originally  conceived  to  expand 
lelvvisloJi  service  and  it  should  l»e  limited  to  transmission  of  television. 

Xn  regards  to  leapfrogging  (bringing  in  distant  signals  hy  microwave)  it  should 
ho  limited  to  current  K'cc  rules  which  state  that  a  CATV  system  may  cany  the 
three  network  signals  plus  one  Independent  and  one  educational  station  in  small 
markets  as  well  as  live  original  Urns.  Leapfrogging  should  he  limited  to  t  he  closest 
network  affiliates  and  independent  stations. 

In  addition  to  the  Compromise,  t  am  submitting  several  pages  of  background 
material  whleh  does  not  necessarily  represent  the  small  market  position,  hut  will 
provide  additional  Information  concerning  the  Compromise  (Consensus  Agree- 
ment >. 

We  need  your  help  in  getting  n  new  Copyright  J  Sill  through  Congress  including 
Copyright  legislation  for  cable  systems  that  protects  t ho  small  market  free  broad- 
casters of  Montana  and  the  Rocky  Mountain  West, 
Sincerely, 

Uaki.  K.  Mohokn no ni . 

I*rc*ht<nt.  tJa 

5r?y>  -  <.< 

Xatioxai.  Assoc  minx  or  ltllOAFlC  ASTHtS, 

W'ttfihfHtjtfitt,  7J.C„  June  H,  1973. 

M  KMOHAXDl'M 

To  :  Hoard  of  Directors. 
From  :  John  IS.  Summers. 
Subject :  CATV  and  Pay-TV, 

i.  (  orvrmun' 

.1.  CtlSv.  Tt  Oprnwfttrr 

The  C.S.  Court  of  Appeals  for  the  Second  Cireuit  ruled  on  March  S,"Hi7:i  that 
••when  a  CATV  system  imports  distant  signals  it  is  no  longer  within  the  ambit 
of  the  For tithth ttrt  doctrine,  ami  there  is  tiieii  no  reason  to  treat  it  differently 
from  any  other  person  wire,  without  license,  displays  a  copyrighted  work  to  ail 
auiliouee  who  would  not  otherwise  receive  it."*  The  effect  of  this  decision  is  to 
render  CATV  systems  fully  liahle  under  copyright  law  for  the  performance  of 
pro-rams  carried  via  distant  signals.  It  also  placed  the  ►Supreme  Court V*  HNW 
Fortnightly  decision  in  proper  persist  ive.  I.e.,  that  the  copyright  exemption 
afforded  eahlo  .sy. stems  hy  thai  ease  only  applied  to  acceptable  signals  received 
off  tin*  air  hy  a  CATV  antenna  "adjacent  to  the  CATV  community/'  The  Court  of 
Appeals  decision  overruled  an  earlier  District  Court  ruling  which  Woaht  have 
exempted  all  CATV  carriage  of  TV  signals  from  copyright  liability. 

Teleprompter,  on  June  5.  lUT.'i.  asked  the  Supreme  Court  to  review  the  Appeals 
Court's  decision.  Presumably,  if  the  Supreme  Court  denies  review  or  upholds  the 
Appeals  Court  decision,  the  east*  will  he  remanded  to  the  Itisirict  Court  for  a 
determination  of  damages. 

The  t'HS  v.  Tclri'Wtmiiter  case  has  -riven  Lv»oh -seders  ami  copyright  owners  the 
upper  hand  in  dealing  with  cable  on  copyright  and  this  factor  should  weigh 
heavily  in  the  legislative  arena, 

/?.  /TC  t'**te  in  CA  TV  cof*fir(f}ht  f/urathiU 

The  CATV  rules  ndoptcd  hy  the  FCC  in  February  1072  presuppose  the  euaet- 
ment  of  copyright  legislation  which  would  call  for  the  payment  of  fees  by 
CATV  systems  for  the  use  of  copyrighted  television  programs/  (See  ftovernment 
Relations  Department  memo  for  a  discussion  of  the  status  of  copyright  legisla- 
tion.) If  copyright  legislation  is  not  forthcoming  in  the  immediate  future,  the 
Commission's  CATV  rides  would  no  longer  he  defensive  ns  a  balancing  of  the 
equities  hot  ween  cable  and  broadcast  interest,  hi  this  regard.  Chairman  llnreh 
stated  in  Senate  testimony  early  this  year  that  If  copyright  legislation  is  not 
forthcoming,  the  CATV  rules  will  have  to  he  revisited. 

If.  PAY-CAB!  KOASTfX*: — DOCKET  XO.  10551 

As  part  of  the  reconsideration  of  its  cable  actions  in  Docket  No.  ls:i!V7,  the 
Commission,  on  July  21,  1072,  Instituted  a  new  rtde  making  proceeding  to  review 
tlie  existing  nnti-slphoning  rules  applicable  to  cablecasting  for  which  per  program 
or  per  channel  charges  are  made.  The  existing  rules  are  essentially  the  same  as 
those  applicable  to  over-the-alr  pay-TV  (STV), 
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In  comments  ftleU  on  November  1,  tu?2,  NMl  emphasised  the  proliferation  of 
!>ay-lV  via  cablecasting  arid  dosed  circuit  arrangements.  We  urged  the  FCC 
to  insure  that  pay  cable  serves  as  nu  outlet  for  new  and  diverse  programming 
and  does  not  become  a  vehicle  for  siphoning  off  pr  gramming  now  soon  on  five 
i  v*;j.f»r,)!,s  0M**ll1oii  to  tDe  existing  pay-cable  rules  was  raised,  pnrticularlv 
v?\t»C  *  *  ?  J"s/lcc;  IMwirJment  and  the  program  suppliers.  In  reply  comments, 
SXU  suppoited  the  Kts  Juttsdlctloii  to  a4U.pt  ivntisiphonlug  rules  and  coun- 
tered the  t  list  Amendment  arguments  and  other  alleged  obstacles  to  the  imposj. 
tluii  of  pay-cable  restrictions  which  had  been  advanced  bv  the  opposition 

An  FCC  decision  in  this  docket  could  lie  close  at  hand. 

lit.  TRANSMISSION  OF  PROGRAM  MATERIAL  TO  lIOTKl.S  AM)  SIMILAR  LOCATIONS— 
*         *  DOCKET  XO.  tOCTl 

On  January  24.  1973,  the  Commission  initiated  a  broad  tnqulrv  and  rulemaking 
proceeding  concerning  the  competitive  relationships  between  various  methods  of 
transmitting  program  material  to  hotels  and  existing  broadcast  and  cable  services 
Additionally,  the  Commission  noted  its  concern  about  similar  transmissions  to 
non-transient  locations,  such  as  homes  and  apartments.  KssenUaltv  the  proceed- 
ing covers  all  new  forms  of  pay-TV,  other  than  cable  and  STV.  " 

XAH  filed  Comments  on  May  21,  W73.  We  minted  out  that  hotel  pav  television 
already  is  in  operation  nationwide  and  that  widespread  home  service  would  soon 
follow  thereby  posing  a  direct  ami  immediate  siphoning  threat  to  free  broadcast 
television,  We  urged  the  Commission  to  adopt  antislphoiung  rules  .applicable  to 
ail  methods  of  closed-circuit  transmission  (e.g.,  common  carrier.  MDS,  Business 
Kadio  Service)  which  provide  pay-TV  to  homes  and  other  non-transient  dwelling 
places,  thus  preserving  free  television  as  a  vital  and  viable  public  service 

Heply  comments  are  due  July  Z\,  1973. 

iv.  rnorosEo  scouts  blackout  bulk — docket  no.  1 0  j  1 7 

Together  with  its  February  2,  1072  cable  actions,  (he  FCC  issued  a  Notice  of 
Proposed  Hale  Making  to  deal  with  the  sports  blackout  question.  The  proposal 
would  generally  prohibit  systems  within  the  tirade  H  contour  of  a  TV  station 
located  within  the  home  city  of  a  professional  baseball,  basketball,  football  or 
hockey  team  from  carrying  u  TV  broadcast  of  the  same  sport  when  the  local  team 
is  playing  at  home.  Jn  comments  filed  on  March  M  lUT'l  XAli  supported  this 
proposal  and  urged  that  it  be  extended  to  cover  intercollegiate  and  scholastic 
events  as  well  as  professional  contests.  We  also  asked  the  FCC  to  address  itself 
to  the  even  more  Important  attest  Ion  of  the  effect  of  unrestricted  CATV  Importa- 
tion of  sports  contests  upon  the  ability  of  local  stations  to  obtain  revenues  sub- 
stantial  enough  to  support  the  broadcasts  of  the  home  or  away  games  of  a  local 
team  engaged  in  the  same  sport,  These  points  were  stressed  further  in  oral  argu- 
ment held  last  August. 

While  no  decison  has  been  issued  in  this  docket,  the  FCC  removed  a  measure 
of  the  prevailing  Inequity  by  ruling  last  December  that  a  CATV  system  in  the 
West  Palm  Beach,  Florida  market  could  not  "import  a  distant  network  television 
station  not  normally  carried  on  the  system,  which  Is  broadcasting  a  professional 
s]H>rts  program  thai  is  heing  blacked  our,  pursuant  to  a  leaune-network  contract, 
on  network  stations  normally  carried  on  the  cable  system." 

v.  caorosm  cuuk/h mho  ki>i kx— iwx kki  no.  tans 

Conciirrenlly  with  the  is.Mianee  of  \t<  new  cable  rules  in  February  !!>":?,  the 
FCC  Issued  a  Notice  of  Proposed  Rule  Making  looking  toward  adoption  of  rules 
governing  CATV"  carriage  of  radio  signals.  The  Commission  cited  the  following 
CAT\  /  radio  provision  of  the  eon  census  agreement  as  a  focus  for  comments  : 

"When  a  CATV  system  carries  a  signal  from  an  AM  or  FM  radio  station 
licensed  to  a  community  hc.voud  a  ;t.l  mile  radius  of  the  system,  it  must,  on  re- 
quest carry  the  signals  of  all  local  AM  or  FM  stations  respectively," 

Additionally,  they  suggested  a  rule  providing  that  whenever  a  focal  signal  is 
carried,  all  signals  of  the  same  type  must  be  carried.  All  comments  and  rcplv 
comments  have  been  on  file  since  early  last  summer  and  this  matter  should  be 
ripe  for  decision. 

Pending  final  action  in  this  proceeding  the  FCC  will  not  authorize  new  CATV 
service  which  would  bring  distant  radio  signals  (1)  into  comunitles  of  less  than 
00,000  having  licensed  radio  stations  or  (2)  Into  any  community  unless  all  loent 
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stations  of  the  name  type  (AM  or  FM)  are  also  carried.  For  purposes  of  this 
interim  procedure,  a  distant  signal  is  one  licensed  to  a  community  more  than  75 
miles  from  the  cable  community. 

Fisiica,  Wayland,  South  ma  yd  and  Coopeb, 
„  Washington,  0,0.,  June  1$,  1913. 

Mr,  Karl  K.  Morcenroth, 

rre*tdent,  Hoeky  Mountain  Hroatioa&ter*  Association, 
c/o  Station  KQVO-TV 
Missoula,  Mont. 

Dear  Karl;  This^vill  acknowledge  receipt  of  your  letter  of  June  8  requesting 
that  I  compile  an  RMBA  position  statement  on  FM  translators,  complete  the 
8MB  A  comments  on  ascertainment  of  community  needs  in  Docket  1&715,  request 
reconsideration  in  the  license  renewal  proceeding  In  Docket  19153,  and  push  the 
Commission  to  adopt  a  decision  in  the  CATV  radio  slgual  rule  making  In  Docket 

I  have  obtained  from  the  Commission  the  text  of  its  attached  proposed  hill, 
to  amend  Section  31S  of  the  Communications  Act  with  regard  to  translators,  and 
the  Commission  statement  to  Congress  in  Justification  of  this  proposed  bill,  Also, 
I  have  obtained  the  attached  text  of  H.R.  6360  Introduced  in  the  House  of  Rep- 
resentatives on  March  7,  1073  by  Harley  Staggers,  the  Chairman  of  its  Commit- 
tee on  Interstate  and  Foreign  Commerce,  and  the  attached  text  of  S.  1220  intro- 
duced in  the  Senate  on  March  14,  1073  by  Warren  Magmison,  the  Chairman  of  its 
Committee  on  Commerce.  I  will  complete  and  forward  to  you  my  draft  of  a 
!K>sition  statement  for  RMBA  within  the  next  few  days. 

As  I  advised  In  our  conference  phone  conversation,  the  date  for  the  submission 
of  comments  in  Docket  10715  on  ascertainment  of  community  needs  has  been 
extended  to  August  1.  I  will  complete  and  forward  to  you  well  in  advance  of  that 
date  the  RMBA  comments  In  this  Docket, 

Although  the  Commission  nn  May  4  announced  adoption  of  Its  new  license 
renewal  requirements  In  Pocket  10153,  it  stated  that  the  document  would  not  be 
published  In  the  Federal  Register  until  the  Annual  Programming  Report  and 
Section  tV-B  of  Form  303  are  cleared  by  the  Office  of  Management  ami  Budget ; 
that  the  Rules  will  be  effective  30  days  after  Federal  Register  publication :  and 
that  Hie  time  for  filing  Petitions  for  Reconsideration  will  also  run  from  the  date 
of  such  Federal  Register  publication.  As  yet,  this  publication  has  not  occurred 
because  the  White  House  Office  of  Management  and  Budget  has  not  yet  cleared 
the  new  forms.  Jf  may  ho  some  time  yet  before  the  forms  are  cleared  because 
there  U  current  discussion  about  some  revision  in  the  forms.  As  a  result,  we  will 
have  ample  time  to  complete  and  file  the  RMBA  request  for  reconsideration  of 
the  new  aiinniincement  requirements  as  set  forth  In  the  May  1  Interim  Report  and 
Order  in  Docket  10153. 

Recently  I  discussed  with  Al  Cordon,  the  Assistant  Chief  of  the  Cable  Tele- 
vision Hiireau.  the  status  of  the  ratio  signal  Impnrtallnn  rule  (baking  in  Docket 
tl)US.  He  advised  that  the  matter  is  presently  on  dead  center,  and  that  it  has 
a  low  priority  among  the  numerous  Issues  on  cable  television  which  awn  it  Com- 
mission decision.  \W  said,  for  instance,  that  such  issues  as  CATV  multiple 
ownership  and  pay  CATV  have  hither  priority  insofar  as  both  his  staff  and 
Hie  Commission  are  concerned,  I  have  concluded  from  this  and  from  other  re- 
cent contacts  at  the  Commission  that  if  our  push  for  action  in  Docket  10418  is 
to  succeed,  it  will  have  to  be  directed  to  the  Commission  via  your  inllnentla! 
friends  mi  Capitol  Hill  rather  than  by  a  direct  RMttA  approach  to  tbc  Commis- 
sion. Tin*  present  low  priority  of  Pocket  lUtlS  will  not  likely  be  changed  with- 
out a  M  of  nrxlivj  from  the  I  till.  This  I  think  could  be  most  effectively  Initiated 
by  the  KM  HA  membership  out  there  rather  than  by  me  here. 

With  kindest  personal  regards  and  best  wishes.  T  remain 
Sincerely  yours. 

Aims  1\  Soitjimavo. 

I  ll.lt.  nnftsi.  D:;<!  tVanr.  first  si».<*.] 

A  PI  I.I,  To  nnviHl  >p<tir>n  "IS  of  flip  fnmnnj  ideations  Act  of  lH'U.  as  .uncrnlril,  to  onnble 
tlm  fVo>r.rl  c'oniiii'mlr.itJons  rv*m mission  to  Authorize  translator  )tnhihcn<t  station*  to 
radio  fransTntor  stations  to  operate  on ;it tendr<l  in  the  same  hvilinrr  ns  is  now  prr« 
orliHn;>t«'  liimlnl  n mounts  of  Imal  pro^rritiif ul',  nw\  to  ;iut1iorlze  f nonjury  modulation 
r:ntiit  !r:m«)af"r  stations  to  operate  unfit Irmlt'il  in  the  panic  manner  as  is  now  permitted 
for  trli-vMuri  Itroadrast  translator  stations. 

/»e  it  nuwtrtl  hjt  the  Senate  and  House  of  Representatives  of  the  United  States 
of  Amerhv  in  Vrmffrr**  nssmthleth  That  clause  of  the  first  proviso  of  section 
MS  of  the  Cnimmtnicatinns  Act  of  1031  (17  t\S.C.  31S)  is  amended— 
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(t)  by  striking  nut  "solely"  and  Inserting  In  lieu  thereof  "primarily",  and 
(2)  by  striking  out  "television". 


A  Ulbl*  To  amend  sccfinn  31S  of  the  Communications  Act  of  UMA,  as  amended,  to  cnnMo 
t lio  Federal  Communications  (Vmml<*l*Mi  to  nmhorlz**  translator  broadcast  Ktntlons 
tn  originate  limited  amounts  of  local  programta)?.  and  to  authorize  frequency  modulation 
radio  translator  stations  to  overate  unattended  in  the  same  manner  as  is  no  permitted  for 
television  broadcast  translator  stations 

lie  it  enacted  bjt  the  Senate  and  House  of  Representative*  of  the  Cuffed 
State*  of  America  in  Congress  assembled,  That  clause  (3)  of  the  first  proviso  of 
section  31 S  of  the  Communion t ions  Act  of  1031  (47  VXO.  318)  is  amended— 

(1)  by  striking  out  "solely"  and  Inserting  hi  Men  thereof  "primarily",  and 

(2)  by  striking  out  "television". 


A  Ei1l.fi  To  amend  section  318  of  t hp  Coin muntent ions  Act  of  1031r  as  amended,  to  enable 
the  Federal  Communications  Commission  to  authorize  tramd-jrer  broadcast  stations  to 
originate  limited  Amounts  of  l"cal  projrrnimnlnp,  arid  to  authorize  FM  radio  translator 
stations  to  operate  unattended  In  the  same  manner  as  is  now  permitted  for  television 
broadcast  translator  stalinns 

lie  It  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  clause  (3)  of  the  first  proviso  of  sec- 
tion 31S  of  the  Communications  Aet  of  1034  (41  U.S.C.  31S)  is  amended 

(1)  by  striking  out  "solely11  and  inserting  in  lieu  thereof  "primarily", 
and 

(2)  by  striking  out  "television". 

Explanation  ok  Proposed  Amendment  to  Suction  31K  or  the  Communications 
Act  op  1031.  as  Amended.  To  Knajh.k  the  Com  mission*  To  Acthojuze  Trans* 
latok  hroadcast  stations  to  originate  limited  a m 01? nts  of  local-  pro- 
GRAMMING, ami  To  ArritoRfzE  KM  Radio  Translator  Stations  To  Operate 
Unattended  in  the  Same  Manner  as  Is  Now  Permitted  for  Television  Broad- 
cast Translator  Stations 

Translator  stations  are  low-power  broadcasting  stations  which  receive  the  in- 
coming signals  of  a  television  or  KM  radio  station,  amplify  the  incoming  signals, 
convert— or  *  translate*'-  thorn  to  a  different  output  frequency  and  retransmit  the 
signals  to  the  community  or  area  which  it  is  desired  to  serve,  Translators  are 
needed  in  certain  areas  of  the  country  where  because  of  terrain  or  extreme  dis- 
tances', it  is  not  possible  to  receive  directly  the  signals  of  the  originating  televi- 
sion or  KM  radio  station.  They  were  contrived  ns  simple,  Inexpensive  devices 
which  could  be  made  available  to  small  communities  where  the  demand  for  tele- 
vision or  KM  radio  service  was  great  and  tlnaueial  resources  were  meager.  In  such 
areas,  translators  frequently  provide  local  residents  with  their  only  source  of  tele- 
vision or  KM  radio  reception. 

Section  3IS  of  the  Communications  Act  of  103*.  as  amended.  17  C.S.C.  5  31*. 
Ma  use  (3)  of  the  first  proviso),  limits  translators  to  rebroadeashng  the  signals 
of  their  primary  stations  without  any  significant  alteration  of,  the  characteris- 
tics of  the  incoming  signals.  Although  (he  Commission  has  interpreted  Section  31K 
to  allow  CIIK  television  translators  to  broadcast  twenty  seconds  of  commercial 
firiv<>rtisin*r  per  hour,  the  origination  is  restricted  to  slide  announcements,  and 
tto  program  origination  is  permitted.  Consequently,  translator  stations  are  not 
xol  f  support  I  ni!  and  must  depend  on  public  generosity  for  their  support.  In  addi- 
tion. Section  3IS's  prohibition  of  program  origination  in  many  instances  deprives 
those  people  dependent  on  translator  stations  for  their  television  or  KM  radio 
reception  of  news  of  Joral  poll  I  leal  interest  or  events  which  vitally  affect  them. 
We  believe  the  proposal's  substitution  of  the  word  "primarily"  for  "snley"  will  the 
Commislsim  to  authorize  limited  amounts  of  hval  origination  in  keeping  with  the 
public  interest. 

We  recognize  the  proposal  docs  not  set  any  specific  limitations  as  to  the  amount 
of  local  origination  to  bo  permitted.  We  believe*  however,  that  such  a  limitation 
ccmhl  be  best  determined  in  a  rulemaking  proceeding  conducted  by  the  Commis- 
sion to  implement  this  legislation  during  which  the  comments  received  from 
all  interested  parties  could  be  analyzed  and  evaluated.  In  deciding  upon  such  a 
limitation  the  CommisMon  would,  of  course,  be  bound  by  the  requirement  of  Seo- 
tbm  3tS  that  origination  be  limited  to  the  extent  necessary  to  Insure  that  trans- 
lator stat if ms  retain  their  primary  characteristics  as  rebroadcast  statbms. 


IS.  1220.  Old  Con?.,  first  sess,] 


Proposed  by  the  FCC  for  the  03rd  Congress 
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It  should  bo  noted  that  cable  television  interests  have  expressed  t hoi i*  concern 
to  the  Commission  with  respect  to  what  effect  our  proposal  might  have  on  the 
relationship  of  translators  and  cable  systems.  Cubic  operators  expressed  particu- 
lar concern  with  regard  to  possible  interference  between  VHP  television  trans- 
lator stations  1 1  hose  operating  on  output  channels  *J  through  13)  and  cable  lele- 
vision  systems  when  broadcast  channels  are  authorized  for  translator  use.  We 
cannot  perceive  that  tills  proposal  would  have,  any  ellcct  whatsoever  on  the  mat- 
ter of  electrical  Interference  as  it  would  merely  enable  lite  Commission  to  promul- 
gate rules  to  authorize  program  origination  by  translators.  This  would  have  no 
effect  on  the  frequencies  on  which  translators  operate.  In  any  event,  If  the  pro- 
posal Is  enacted  into  law.  the  cable  operators  would  have  ample  opportunity  to 
present,  their  views  at  the  rute-imiking  proceeding  the  Commission  would  Instl* 
tide  before  a dopting  any  rules  to  effectuate  Die  statute. 

We  also  propose  striking  Hie  word  "television"  from  Section  31S.  As  previ- 
ously noted,  translators  were  conceived  as  simple,  inexpensive  devices  designed 
to  provide  broadcast  signals  to  the  residents  of  sparsely  i>opulated,  rural,  re- 
mote, or  mountainous  areas.  To  make  such  stations  economically  feasible,  Con- 
gress enacted  Section  tfbS  in  1!H>0  to  enable  the  (Nun mission  to  permit  television 
translator  stations  to  oinrate  without  a  licensed  operator.  At  that  time,  there 
were  only  television  translator  stations.  However,  technological  advances  through 
the  past  decade  have  made  KM  translator  stations  possible  and,  in  H>70,  the 
Commisisoii  authorized  such  stations.  Now,  in  order  to  maV.p  tbo  VM  translator 
stations  economically  feasible,  It  is  necessary  to  amend  Section  318,  as  proposed, 
to  authorize  the  FM  translators  to  operate  unattended  iti  the  same  manner  as  U 
now  i  verm  it  ted  for  television  translator  stations. 

In  sum.  tin*  Commission  l>elleves  the  public  interest  would  be  served  by 
adoption  of  the  proposed  amendment. 

Adopted;  December       VJVJ,  Commissioner  Jolms(m  concurring  in  the  result. 

F»:k  Aspects  or  tiik  CoevamiiT-CATV  (Jtkktiox — the  Nkcii  fok  an 

I N  OKI*  F.N  OK  N  T  AKBtTKATIO.V  TRIBI'NAL 

t.  Payment  of  adequate  copy  rigid  foes  is  essential  In  the  public  Interest  to 
safeguard  the  continued  production  of  television  programs  and  to  encourage 
the  creation  of  more  numerous  and  of  high  ouallty  programs. 

U.  For  more  than  12  years  CATV  (cable)  systems  had  been  involved  hi  a 
controversy  with  program  producers  as  to  whether  they  are  liable  to  copyright 
under  the  archaic  ltWtf>  Copyright  Act  when  they  retransmit  broadcasts  of  copy- 
righted television  programs  ami  as  to  whether  new  copyright  legislation  should 
provide  for  such  liability. 

U.  Thin  votttrocvr*y  has  bv<  >i  setttctt  in  a  ''ConsentiM  Agreement"  hj/  reprc* 
.sf  tttttth  f  *  4tf  enhte  *{i»t*-m  oaao*,  ttlcrininn  xtationn  and  prof/nun  producer*. 
The  parties  to  this  Consensus  Agreement  have  pledged  themselves  to  support 
full  implementation  of  its  provisions  by  the  Congress  and  the  Federal  Commu- 
nications Commission  <FcCi. 

4.  The  FCC  declaring  that  the  terms  of  the  Consensus  Agreement  were  ''with- 
in reasonable  limits*1  and  "of  public  benefit1'  promptly  implemented  it  by  Issuing 
new  cable  rules  effective  March  tfl.  InT'J.  These  rules  permit  large-scale  Importa- 
tions by  eible.  of  programs  from  distant  stations  Into  the  markets  of  local 
television  stations. 

\  i hi  March  JK.  H'7'l.  the  Second  Circuit  in  New  York  over-turned  a  decision 
by  Hie  District  Court  in  CUs  vs.  Teleprompter.  and  declared  a minig  oilier  things 
that  vahte  MyHtCM*  imp<ntii\g  tihtunt  sigaafn  ivvtv  tUthte  for  copyright  /re*. 

0.  The  Copyright  T.aw  ltovision  Hill.  S.  1301.  provides  a  compulsory  license 
to  CATV  for  the  use  by  it  of  copyrighted  programs  upon  payment  of  a  com- 
pulsory license  fee  which  would  yield  only  a  small  fraelion  of  what  the  program 
producers  need  to  continue  their  production.  This  rate  schedule  was  inserted 
into  the  hill  irithouf  any  prior  hearings  on  this  point  and  u  it/tout  the  aid  of  any 
supporting  economic  data. 

7.  Both  prior  and  subsequent  to  the  Consensus  Agreement  representatives  of 
conyrlirht  owners  ami  rif  the  cable  industry  have  endeavored  to  agree  on  a  rate 
schedule  for  joint  recommendation  to  tho  Congress. 

5,  The  Consensus  Agreement  expressly  provides  that  "fiOnless  a  schedule  of 
fees  covering  the  compulsory  licenses  or  some  other  payment  mechanism  can  be 
agreed  upon  between  the  copyright  owners  and  the  CATV  owners  hi  time  for 
inclusion  in  the  now  copyright  statute,  the  Icghlotion  iconic  *hnply  provide  for 
cowftuhory  arbitration  fa  it in  ft  private  agreement  on  copyright  fee*." 
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!>.  The  representatives  of  tin*  copyright  owners  and  tlu-  cable  industry  have 
had  many  meetings  in  which  both  side*  labored  lon<?  aod  hnrd,  hut  in  spite  of 
these,  repeated  efforts,  no  schedule  of  fees  has  been  agreed  upon  for  joint  recoup 
mendallon  to  the  Congress. 

10.  The  reason  for  (lie  failure  of  the  parties  to  agree  on  a  fee. schedule  is  the 
complexity  of  determining  the  value  to  a  cable  system  of  the  various  rv|»es  of 
programs  used  by  CATV  and  «»f  the  losses  which  the  owners  nt*  these  urograms 
will  suffer  from  the  expected  diversion  of  their  income  from  TV  to  CATV.  More- 
over, the  assessment  of  these  losses  and  values  with  respect  to  the  owners  of 
each  type  of  program  nnd  each  typo  of  eahle  system  requires  complex  economic 
data-gathering  involving  many  thousands  of  variables. 

11.  As  of  December  1072,  the  ciihic  industry  rejected  ™»t  of  hand  n  proposal 
from  the  copyright  owners  to  support  in  the  legislation— as  agreed  Upon  In  the 
Consensus  Agreement— an  Arbitration  1'nnel  to  fix  fees.  In  short,  the  cable  In- 
dustry refused  to  do  what  it  agreed  to  do. 


Chapter  8  of  the  Copyright  Law  Hevbdon  Hill  establishes  a  Copyright  Kovaltv 
Tribunal.  This  Tribunal  could  serve  as  the  mechanism  for  the  arbitration  pro- 
vided for  in  the  Consensus  Agreement,  Such  a  Tribunal  would  be  an  objective 
\uH\y  and  not  beholden  to  either  the  cable  industry  or  the  eopvright  owners.  It 
would  be  able  to  deal  equitably  and  without  bia*t  on  the  fixing  of  fees. 

An  Independent  Tribunal  such  as  that  to  be  organized  pur<oanr  tr>  £01  of 
the  Copyright  Revision  Hill  (S.  13dl)  would  seem  to  fit  the  definition  of  fair 
better  than  an  arbitrary  fixing  of  fees  by  legislation.  Congress  usually  lias  be- 
lieved that  it  has  relther  the  time  nor  the  expertise  to  deal  with  complex  rate- 
setting  proced  n  r  o*. 

\u  Independent  Tribunal  Is  favoring  to  neither  side.  Indeed,  it  is  possible  the 
Tribunal  may  well,  after  its  deliberations,  determine  that  the  cable  operators 
ought  to  pay  less  fees  than  what  the  copyright  owners  so  passionately  feel  is 
reasonable.  Hut  that  Is  the  principal  and  perhaps  winning  reason  for  the  Tri- 
bunal—it is  eminently  fair,  neither  side  bas  an  advantage.  The  Tribunal  will 
band  down  its  decision  after  fall,  complete  and  possibly  mountainous  piles  of 
evidence  will  have  been  submitted.  In  that  event,  neither  side  can  claim  It  was 
short-changed.  The  fairness  of  the  Tribunal  is  its  most  valuable  asset. 

This  is  the  compromise  proposal  that  the  film  industry  representatives  made  to 
the  cable  television  representatives.  They  rejected  It. 

The  new  copyright  bill  shall  contain  the  following  provisions  : 

t.  The  Tribunal  for  compulsory  arbitration  shall  be  constituted  and  begin 
work  no  later  than  *2  months  after  enac  tment  of  the  bill. 

2.  The  Tribunal  shall  !>c  mandated  to  make  its  award  ou  the  fee  schedule 
within  12  months  after  enactment  of  the  bill. 

3.  If  the  Tribunal  should  fail  to  make  its  award  until  sometime  later  than 
12  months  after  enactment,  the  foes  ultimately  determined  shall  be  payable 
from  the  cut-off  date  of  12  months  after  enactment. 

I.  The  charge  to  the  Tribunal  shall  be  to  determine  "just  ami  reasonable 
fees"- -with  no  limitations  on  what  factors  they  decide  to  include  in  their 
determination. 

5.  There  shall  be  no  legislative  review  of  any  nword  made  at  any  time  by 
11m  Tribunal.  .Indicia  1  reviews  shall  l>e  limited  to  those  customarily  allowed 
in  arbitration  awards— fraud,  bribery,  malfeasance — but  not  on  the 'merits  of 
the  award  itself. 

0.  If  the  Senate  lias  not  passed  sorb  a  copyright  bill  by  January  1.  107-1.  both 
CCO 1  and  XCTA  2  agree  to  support  separate  copyright  legislation  embodying  these 
provisions  for  cable  television. 


On  March  2o.  1973.  Senator  MeCl  -Man  introduced  a  biil  for  Hie  gfneiid  u-ihdou 
of  the  1000  Copyright  AH  S.  is  identical,  but  for  certain  changes  in  dates,  to 
it  bill  reported  not  of  the  Senate  fculx'ommltlee  on  Patents.  Trademarks,  and 
Copyright*  in  December.  10f)0.  but  which  never  was  repotted  out  by  the  full 


1  Commute*  of  Copyright  Owners. 

*  Vatlonnl  CaMe  Television  Assnclntion. 


THE  MECHANICS  Ofc*  ARBITRATION 


Copyright  Hkviston  ami  Cauik  Television 


PACKCROVND 


59S 


Committee  on  the  Judiciary,  (lenernl  revision  of  the  copyright  law  has  been 
pending  In  the  Congress  lor  over  six  yours. 

Senator  McClellau  and  others  have  attributed  the  delay  in  passage  of  a  gen- 
eral revision  of  the  copyright  law  to  the  controversy  over  how  cable  television 
should  he  treated  under  that  law.  In  Introducing  S.  1301,  Senator  McClellau 
Indicated  thrH  Its  cable  television  provisions  would  in  any  ease  have  to  ho  re- 
vised in  light  of  Ihe  events  since  DivemUT,  Una*,  including,  in  particular,  Ihe 
adoption  of  new  cable  television  rules  by  the  Federal  Communications  Commis- 
sion In  February,  11)72. 

Attached  in  draft  form  are  proposed  changes  in  Section  tit  (the  cable  tele 
vision  provision)  and  related  Sections  of  S.  lacil.  Theso  changes  are  the  most 
jippmpriate  way  "f  taking  care  of  the  fable  television  issue,  thereby  cHarjo- 
the  way  for  the  long-del  a  yed  general  revision  of  the  copyright  law. 

F.X1&TING  LAW 

ruder  the  existing  hiw,  CATV  systems  that  simply  retransmit  readily  avail- 
able signals  from  fairly  nearby  hroaileast  station*  are  not  liable  for  copvright. 
Fortnightly  Corp.  v.  United  Slate*,  3H2  U.S.  30O  (likxS),  ItoccnHy  It  was  held 
that  when  CATV  systems  retransmit  "distant"  stations,  the  signals  of  which  are 
not  readily  available  off  the  air  to  the  cable  system,  I  hey  are  subject  to  normal 
copyrighted  works  -broadcast  by  the  distant  stations.  Columbia  Uraadcft*thw 

Suxtrin,  Ine  v.  jfcfe JYou»pTcf  Corp  .  ■ — - —  \\  2d  (2d  Cir„  Docket  No.  T2 

lsOO,  March  S.  \UVA)t  Coder  this  division,  many  existing  cable  systems  would 
have  to  bargain  and  pay  lor  the  right  to  retransmit  many  of  the  programs  broad- 
cast by  some  of  the  .stations  whose  signals  the  cable  systems  have  been  retrans- 
mitting in  the  past. 

PHOVOSKO  CHANGES  IX  S.  1361 

The  significant  features  of  the  attached  changes  to  S.  1301  are  as  follows: 
1*  The  CnnHctviU*  Agreement  would  and  ought  to  be  implemented.  In  Novem- 
ber, 107 1,  the  leading  associations  representing  the  cable  TV,  broadcasting,  and 
the  major  program  producers  {copyright  owners)  agreed  to  accept  a  compromise 
proposal  for  cable  television  regulatory  and  copyright  treatment  which  has  come 
to  be  known  as  the  "Consensus  Agreement"  or  more  simply,  the  "Consensus."  This 
Consensus  was  found  to  be  in  the  public  interest  both  by  the  FCf!  and  by  Senator 
McClellau.  Ii  cab's  for  changes  In  ihe  FCC  regulatory  policies,  which  were  duly 
made  and  implemented  over  a  year  ago,  and  for  copyright  legislation  consistent 
with  that  regulatory  policy. 

In  adopting  Its  new  rules,  the  FCC  said  : 

"We  believe  that  adoption  of  the  consensus  agreement  will  markedly  serve  the 
public  interest : 

'•fi)  First  the  agreement  will  facilitate  the  passage  of  copy  right  legislation. 
It  is  essential  that  cable  be  brought  within  the  television  programming  distribu- 
tion market.  There  have  been  several  attempts  to  do  so.  but  all  have  foundered 
on  the  opposition  of  one  or  more  of  the  three  Industries  involved.  .  .  . 

"(\\)  Passage  of  copyright  legislation  will  in  turn  erase  an  uncertainty  that 
now  impairs  cable's  ability  to  attract  the  capital  investment  needed  for  substan- 
tial growth.  .  .  . 

"It  is  important  to  emphasize  that  for  full  effectiveness  the  consensus  agreement 
requires  Congiessional  approval,  not  just  that  of  the  Commission.  The  rules  will, 
of  course,  be  put  into  effect  promptly.  Without  Congressional  validation,  however, 
we  would  have  to  re-examine  some  aspects  of  the  program." 

In  a  letter  to  the  FCC  incorporated  as  part  of  its  report  on  the  new  rules.  Sena- 
tor McClellan  said: 

"As  1  have  slated  in  several  reports  to  the  Senate  in  recent  years,  the  CATV 
question  is  the  only  si gni Meant  obstacle  to  final  action  by  the  Congress  on  a  copy- 
right bill.  I  urged  the  parties  to  negotiate  in  good  faith  to  determine  if  they  could 
reach  agreement  on  both  the  communications  and  copyright  aspects  of  the*  CATV 
question,  I  commend  the  parties  for  the  efforts  they  have  made,  and  believe  that 
the  agreement  that  has  been  reached  is  in  the  public  interest  and  reflects  a  rea- 
sonable compromise  of  the  positions  of  the  various  parties/* 

2.  VATV  would  reeeive  a  favorable  com  put  torn  license  covcrina  retransmissions 
of  all  local  broadcast  station*  and  certain  distant  broadcast  station*.  Consistent 
with  the  Consensus,  the  attached  changes  would  accord  cable  television  systems 
a  compulsory  license  to  retransmit  all  signals  lawfully  being  transmitted  prior  to 
March  31,  1072  (i.e.,  all  4,,rrandfathered"  signals),  all  "local'*  signals  as  defined 
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by  the  FCC  ana  such  olhcr  additional  or  "distant'*  signals  as  would  be  consistent 
with  the  rules  adopted  by  tin*  FCC  In  February,  1972.  A  compulsory  license  is  a 
tremendous  benefit  for  cable  and  gives  It  a  competitive  advantage  over  broad- 
casters because  it  eliminates  the  need  for  bargaining  for  every  program.  In  the 
interests  of  reaching  a  compromise,  however,  the  broadcast  Industry  and  the 
major  program  broducers  were  willing  to  accept  such  a  compulsory  Ueeuse  for 
cable provided  that  it  expressly  would  not  include:  any  more  signal  retransmission 
than  was  contemplated  by  the  Consensus. 

8.  Xo  VATV  xyxtvtn  would  have  to  *fo{>  rt hvnuMltiintj  hrtifvh'*t*t  station*  th  it 
vex  lawfully  Veiny  retransmitted  in  tho  past.  The  "grandfather''  feature  of  the 
attached  changes  means  that  all  existing  cable  TV  systems  can  continue  re- 
transmuting  whatever  stations  they  wero  lawfully  retransmitting  on  March  31, 
even  though  this  means  in  many  cases  that  cable  TV  systems  would  lune 
more  signals  than  the  KCC's  new  rules  would  allow.  This  Is  very  Ixmoflcial  to 
cable  TV  systems  and  their  subscribers,  particularly  in  light  of  the  recent  judicial 
Interpretation  of  the  existing  copyright  law. 

4.  Smaller,  independently  owned  CATV*  tvoutd  not  have  to  pay  any  coppn'yhf 
fees  at  a/I.  Vndcr  the  attached  changes,  and  again  consistent  with  the  Consensus, 
existing  independently  owned  CATVs  having  fewer  than  3,(500  subscribers  would 
jM  both  the  compulsory  license  described  above  and  be  free  of  any  obligation 
to  make  payments  for  that  compulsory  license.  This  Is  a  substantial  plus  for 
the  smaller  IndejKjndont  CATV,  a  plus  which  Is  not  found  In  the  present  provisions 

of  s.  m\. 

5.  The  ttcoue  <tf  the  compulsory  liccnw  with  respect  to  distant  stations  is  onrf 
ought  to  be  limited.  The  Consensus  provides  that  the  compulsory  license  shall 
be  HiDitwl  to  'those  distant  signals  defined  and  authorized  under  the  FCO's 
initial  package"  (hi  addition  to  local  and  ,<grandfathere<Vl  signals).  In  general 
terms,  the  KCC's  initial  rides  contemplate  importation  of  usually  two  distant 
signals  into  the  35-mlle  zones  of  larger  markets,  subject  to  certain  exclusivity 
i  vfpdrenients,  enough,  distant  signals  to  provide  adequate  program  service  within 
the  35-mlle  zones  of  smaller  markets,  and  virtually  unlimited  distant  signal 
carriage  beyond  the  35-mlte  zones  of  alt  markets.  By  Incorporating  by  reference 
the  nertlnent  provisions  of  the  FCC's  rules,  the  attached  changes  would  adopt 
corresponding  limitations  on  the  scoi>e  of  the  preferential  compulsory  license 
otherwise  belug  given  to  cablo  systems.  Without  these  limitations  on  the  com. 
pulsory  license  no  consensus  would  have  been  reached  among  the  affected  parties. 
Whiie  additional  distant  signals  could  be  authorized  by  the  FCC,  subject  to 
normal  copyright  UoMffty,  otherwise  valid  exclusivity  agreements  would  be 
enforceable  against  any  such  additional  retransmissions. 

0.  The  question  of  the  amount  of  the  compulsory  license  fee  would  he  resolved 
in  an  impartial  and  fair  nvanncr.  Cabla  systems  which  do  not  come  within  the 
small  system  exemption  noted  above  would  have  to  pay  a  fee  for  their  compulsory 
license.  The  sum  of  all  such  fees  would  in  turn  be  apportioned  among  the  various 
copyright  owners.  The  Consensus  provides  that  In  the  event  the  parties  are 
unable*  to  agree  on  a  fee  .schedule,  the  legislation  should  provide  that  the  fee 
schedule  will  be  set  by  compulsory  arbitration.  Despite  many  meetings  and 
negotiations  since  Novemt>er,  3J)71,  the  parties  have  not  been  able  to  resolve 
their  differences  over  the  fee  schedule.  The  compulsory  arbitration  approach  set 
forth  In  tho  attached  changes  U  not  only  consistent  with  the  Consensus  but 
also  Is  a  desirajbto  means  of  freeing  (he  Congress  from  having  to  resotve  a 
complex  and  controversial  dispute  over  th^  tec  schedule, 

7.  Judicial  enforcement  is  authorized.  As  expressly  contemplated  by  the  Coie 
sensns.  both  copyright  owners  and  broadcasters  would  have  the  right  to  enforce 
valid  exclusivity  agreements  through  court  actions. 

H.  Treatment  of  *port*  events  is  vnchuuried,  The  Consensus  did  n^t  address 
the  problem  of  retransmission  of  distant  station  broadcasts  of  professional  team 
snorts  event*.  Tims  (he  attached  changes  carry  forward  the  special  treatment 
of  such  events  provided  for  in  the  present  version  of  S. 1301. 

OTHER  POSSIBLE  REVISIONS  IN  3.  13d  SHOt'LD  BE  REJECTED 

1.  Approach?*  at  varf/tnec  with  the  consensu*  should  h<*  rejected.  Tho  new 
FCC  rules  adopted  in  1072  l>oneflt  cahlc  TV  ctitroprenners  at  the  expense  of  broad- 
casters and  program  suppliers.  Those  rides  were  adopted  on  the  assumption  by 
the  FCC  and  the  affected  parties  that  N'CTA.  the  asso.  fatlori  representing  cable 
TV.  would  actively  support*  and  that  the  Confess  would  adopt,  copyright  tegls- 
hi  %  ion  implementing  the  same  Consensus  as  resulted  in  the  new  FCC  rules,  it 
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would  be  grossly  unfair  either  to  nllow  Nt^TA  to  renege  on  Us  November,  1071, 
commitment  or  to  adopt  copyright  legislation  still  more  favorable  to  cable  TV 
than  that  which  Is  contemplated  by  the  Consensus.  Moreover,  rejection  of  the 
Consensus  would  only  lead  to  the  reopening  of  a  controversy  which  has  for  too 
long  delayed  the  general  revision  of  the  copyright  law. 

«.  .1  statutory  fee  schedule  should  nut  be  included  in  the  legislation.  At  present 
S.  l.'Wl  iiK'ludis  a  statutory  fee  schedule  which  sojue  cable  TV  interests  claim 
Is  either  Ph>  high  or  at  best  the  maximum  that  cable  can  afford  to  pay.  The 
major  program  suppliers  believe  that  the  fee  schedule  In  S.  1301  is  unconscionably 
low,  completely  arbitrary  nml  wholly  unrelated  to  any  economic  or  other  data: 
the  schedule  bus  never  been  the  subject  of  Congressional  hearings.  Both  sides 
claim  to  have  exi>ert  economic  studies  backing  their  respective  positions.  Resolu- 
tion of  such  complex  eer  uomie  details  as  the  precise  amount  of  the  fee  is  tradi- 
tionally delegated  by  the  Congress  to  independent  ngenHp«  or  arbitration.  That 
approach  should  be  followed  here,  ami  was  sp<Kitiealty  agreed  to  by  the  affected 
parties  in  a  Consensus  which  the  FCC,  Senator  McClellan,  and  others  have  found 
to  be  in  the  public  interest. 

3,  The  compulsory  lieense  mutt  not  be  left  open-en  deft  so  that  still  more 
broadcast  signals  could  be  brought  within  its  ambit.  With  the  attached  changes, 
S.  t3o*l  would  subject  CATV  systems  to  normal  copyright  liability  for  re  trans - 
missions  of  copyrighted  works  broadcast  by  non-local  stations  when  those  trans- 
mission are  inconsistent  with  the  1^7*2  FCC  rules.  This  limitation  on  the  ambit 
of  t tie  compulsory  license  is  called  for  by  the  Consensus  and  was  vital  to 
reaching  any  consensus.  Since  a  compulsory  license  constitutes  preferential  treat- 
ment of  CATV  at  the  expense  of  the  program  suppliers  and  broadcasters,  it  woidd 
be  completely  unfair  to  allow  a  four  member  majority  of  the  FCC  to  expand  the 
scope  of  that  compulsory  license  by  simple  administrative  fiat  as  would  be  the 
case  if  the  compulsory  license  were  oj>en-ended.  The  limitation  on  the  scoi>e  of 
the  compulsory  license  Is  not  a  regulatory  measure,  nor  is  it  a  measure  that 
unwisely  ties  the  hands  of  the  FCC.  The  FCC  would  retain  full  power  to  change 
its  rules  as  it  sees  fit  consistent  with  the  public  Interest  standards  of  the  Com- 
munications Act.  Hut  the  FCC  would  not  be  given,  just  as  the  FCC  does  not  now 
have  and  should  not  have,  the  power  to  change  the  copyright  law  and  thereby 
the  power  to  take  private  proj^rty  from  one  party  and  give  it  to  another  party 
simply  through  administrative  dictates. 


Sec.  111.  Limitations  on  exclusive  rights:  Secondary  transmissions 

fa)  Certain  secondary  transmissions  exempted. — The  secondary  transmission 
of  a  primary  transmission  embodying  a  performance  or  display  of  a  work  is  not 
an  infringement  of  copyright  if : 

ill  the  secondary  transmission  is  not  made  by  a  cable  sy stem,  and  con- 
sists entirely  nf  the  relaying,  by  the  management  of  n  hotel,  apartment  house, 
or  similar  establishment,  of  signals  transmitted  by  a  broadcast  station 
licensed  by  the  vv.ipml  <  Vtimnnnifni tr,n«  i  'om  mission,  with hi't he  local  service 
«ii»*a  m  such  shnhoi.  io  the  privaie  lodgings  of  guests  or  residents  of  such 
establishment,  arid  no  direct  charge  is  made  to  see  or  hear  the  secondary 
transmission :  or 

(2)  the  secondary  transmission  is  made  solely  for  the  purpose  and  under 
Hie  conditions  specified  by  clause  (2)  of  section  110 :  or 

(%)  the  secondary  transmission  is  made  by  a  common,  contract,  or  special 
carrier  who  has  no  direct  or  indirect  control  over  the  content  or  selection 
of  the  primary  transmission  or  over  the  particular  recipients  of  the  secondary 
transmission,  and  whose  activities  with  respect  to  the  secondary  transmission 
consist  solely  of  providing  wires,  cables,  or  other  communications  channels 
for  the  use  of  others :  Provided,  That  the  provisions  of  this  clause  extend  only 
to  the  activities  of  said  carrier  with  rcsj>cct  to  secondary  transmissions  and 
do  not  exempt  from  liability  the  activities  of  others  with  respect  to  their 
own  primary  or  secondary  transmission  ;  or  . 

(A)  the  secondary  transmission  is  not  made  by  a  cable  system  and  is  made 
by  a  governmental  body,  or  other  nonprofit  organization,  without  any  purpose 
of  direct  or  indirect  commercial  advantage,  and  without  charge  to  the  recip- 
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lints  of  (hi1  nth ►mhiry  transmission  other  than  assessments  necessary  to 
defray  the  actual  and  reasonable  costs  of  maintaining  awl  oi#erntlng  the 
secondary  trnnsm fusion  service, 
(li)  Secondary  transmission  of  primary  transmission  to  controlled  group. — 
Notwithstanding  the  provisions  of  subsections  (a)  and  (e),  the  secondary  trans- 
mission to  the  public  of  a  primary  transmission  embodying  a  ivrfornnuuv  or 
display  of  a  work  is  actionable  as  mi  act  of  infringement  under  section  MU,  and 
is  fully  subject  to  the  remedies  provided  by  sections  f>02  through  TAX*,  If  the  pri- 
mary "transmission  is  not  made  for  reception  by  the  public  at  largo  but  is  con- 
trolled and  limited  to  reception  by  particular  members  of  the  public. 

(c>  Secondary  transmissions  by  cable  systems. —  (1}  Subject  to  the  provisions 
of  clause  (2)  of  this  subsection  (c),  secondary  transmissions  to  the  public  by 
a  cable  system  of  a  primary  transmission  made  by  a  broadcast  station  licensed 
ey  i no  reoerai  t  ouuuuiueaiions  commission  and  embodying  a  performance  or 
display  work  shall  be  subject  to  compulsory  licensing  upon  compliance  with  the 
requirements  of  subsection  (d)  in  the  following  eases: 

(A)  Where  the  signal*  comprising  the  primary  transmission  are  exclu- 
sively aural  ami  the  secondary  transmission  is  permissible  under  the  rules 
find  regulations  of  the  Federal  Communications  Commission;  or 

(II)  Where  the  community  of  the  cable  system  Is  in  whole  or  in  part  within 
the  local  service  area  of  the  primary  transmitter:  or 

(0>  Where  the  signals  comprising  the  secondary  transmission  are  con- 
templated by  and  consistent  with  section  7ft\5fa),  (f),  (g),  (h)f  (1),  and  (o) 
through  I  n>  and  Subparts  I>  and  F  of  the  rales  and  regulations  of  the  Fed- 
eral Communications  Commission  as  published  in  Volume  37,  Federal  Regis- 
ter, page  £252  € f  *<r/.,  on  February  12, 1072. 
(2>  Notwithstanding  the  provisions  of  clanse  (1)  of  this  subsection  (c),  the 
secondary  transmission  to  the  public  by  a  cable  system  of  a  primary  transmission 
made  by  a  broadcast  station  licensed  by  the  Federal  Communications  Conunlssion 
and  euitKulying  a  performance  or  display  of  a  work  is  actionable  as  an  act  of 
infringement  under  section  501,  and  Is  /ally  subject  to  the  remedies  provided 
by  «v!v>n*  £02  tlii«rufch  uGC,  in  the  following  cases : 

(A)  Where  the  signals  comprising  the  secondary  transmission,  whether  or  not 
authorized  by  the  Federal  Communications  Commission,  are  inconsistent  with, 
or  in  excess  of  those  contemplated  by,  the  rules  and  regulations  of  the  Federal 
Communications  Commission  referred  to  in  subclause  tC)  of  clause  (1)  of  this 
subsection  (c)  ;  or 

(1$)  Where  the  community  of  the  cable  syatcm  Is  in  whole  or  in  part  within 
the  local  service, area  of  one  or  more  television  broadcasting  stations  licensed  by 
the  Federal  Communications  Com  mission,  and— 

(I)  the  content  of  the  particular  transmission  program  consists  primarily 
of  an  organized  professional  team  spurting  event  occurring  simultaneously 
with  the  Initial  fixation  and  primary  transmission  of  the  program;  and 

(li)  the  secondary  transmission  is  made  for  reception  wholly  or  partly 
outside  the  local  service  area  of  the  primary  transmitter;  and 

(Hi)  the  secondary  transmission  is  made  for  reception  wholly  or  partly 
within  the  local  service  area  of  one  or  more  television  broadcasting  stations 
licensed  by  the  Federal  Communications  Commission,  none  of  which  lias 
received  au t Mori za lion  to  transmit  said  program  within  such  area, 
(d)  Coiupulxoy  lut'tiM-  o>r  secondary  transmissions  by  cable  systcms^-ft) 
For  any  secondary  transmission  to  ho  subject  to  compulsory  licensing  under  sub- 
section (c),  the  cable  system  shall  at  least  one  month  be/ore  the  date  of  the 
secondary  transmission  or  within  SOihiy*  after  the  enactment  of  this  Act,  which- 
ever date  is  later,  record  in  the  Copyright  Office,  a  notice  including  a  statement 
of  I  he  identity  and  address  of  the  person  who  owns  or  operates  the  secondary 
transmission  service  or  lias  power  to  exercise  primary  control  over  it  together 
with  the  name  and  location  of  th-^  primary  transmitter,  or  primary  transmitters, 
and  thereafter  from  time  to  time,  such  further  information  as  the  Register  of 
Copyrights  shall  prescribe  by  regulation  to  carry  out  the  purposes  of  this  clause 

(li)  A  cable  system  whose  secondary  transmissions  have  been  subject  to  com- 
pulsory licensing  under  subsection  <c)  shall  during  the  months  of  January. 
April,  and  July  and  October,  deposit  with  tto?  Register  of  Copyrights,  in  ac- 
cordance with  requirements  that  the  Register  shall  prescribe  by  regulation  and 
furnish  such  further  Information  as  the  Register  of  Copyrights  may  require  to 
carry  out  the  purposes  of  this  clause  (2)  — 
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(Ai  A  statement  of  account,  covering  the  three  mouths  next  preceding,  spec« 
Ifying  the  number  of  channels  on  which  the  cable  system  made  secondary  trans- 
missions to  its  subscribers,  the  unities  and  locations  of  ail  primary  transmitters 
whose  transmissions  were  furl  her  transmitted  by  the  oahle  system  and  Hie 
gross  amount  lrrc*|>ectlve  of  source  received  by  the  cable  system. 

A  total  royalty  fee  for  the  jieriod  based  upon  a  schedule  or  schedules 
to  be  determined  as  follows  : 

(l>  Within  sixty  days  after  the  enactment  of  this  Act,  the  Register  of  Copy, 
rights  shall  constitute  a  panel  of  the  Copy  rigid  Royalty  Triimual  in  accord* 
anee  with  Section  S03  for  the  purpose  of  llxlng  a  schedule  or  schedules  of 
just  and  reason  aide  compulsory  license  fees. 

(H)  The  schedule  or  schedules  of  compulsory  license  fees  shall  Ik?  deter- 
mined hy  the  Tribunal  in  a  like  manner  as  if  the  Tribunal  were  convened 
to  mi* ki*  a  Mririiuiimliou  concerning  an  adjustment  of  copyright  royalty 
rates,  provided,  however,  that  Sections  SOC  and  <S07  shall  not  apply  ami  that 
the  determination  of  the  Tribunal  shall  be  effective  at  the  end  of  the  twelfth 
month  after  the  enactment  of  this  Act  or  mi  the  date  the  Tribunal  renders 
its  decision,  whichever  occurs  sooner. 

(ill)  The  Tribunal,  immediately  upon  making  a  determination,  shall 
transmit  its  decision,  together  with  the  reasons  therefor,  to  the  Register 
of  Copyrights  who  shall  give  notice  of  such  decision  by  publication  in  the 
Federal  Register  within  fifteen  days  from  receipt  thereof.  Thereafter,  the 
determination  of  the  Tribunal  may  be  subject  to  judicial  review  in  a  like 
manner  as  provided  In  Section  800  but  no  other  official  or  court  of  t lie 
Cnlted  states  shall  have  power  or  jurisdiction  to  otherwise  review  the 
Tribunal's  determination. 

(Iv)  Notwithstanding  any  of  the  provisions  of  the  antitrust  laws  (as 
designated  tn  §  1  of  the  Act  of  October  15,  1014,  c.  323,  38  Stat.  730,  Tit.  15 
l\H.C.  §12;  and  any  amendment  of  any  such  laws)  owners  of  copyrights 
in  different  works  and  owners  of  cable  systems  may  among  themselves  or 
juluiij  mi iSi  each  other  agree  on,  or  submit  to  the  Copyright  Tribunal  for 
its  consider:!! ion,  one  or  more  proposed  schedules  of  compulsory  license 
royalty  fees,  and  proposed  categories  of  secondary  transmissions  and  cable 
systems  for  inclusion  in  any  of  the  schedule*  to  be  established  or  adjusted  by 
the  Tribunal  pursuant  to  this  subsection  and  Section  802. 

(C)  The  preceding  subclause  (B)  of  clause  (2)  of  this  subsection  (d),  shall 
not  apply  to  cable  systems  that  before  March  31,  J 972,  were  operating  in  ac- 
cordance with  the  rules  and  regulations  of  the  Federal  Communications  Com- 
mission, served  less  than  3,600  subscribers,  and  were  not,  directly  or  indirectly, 
by  stock  ownership  or  otherwise,  under  common  ownership  or  control  with  any 
other  cable  systems  serving  in  the  aggregate  more  than  3,500  subscribers,  pro- 
rided  that  this  exemption  shall  continue  to  apply  as  long  as  the  cable  system 
continues  to  f-crve  not  more  than  3,500  subscrl!)ors  and  is  not  directly  or  in- 
directly, by  stock  ownership  or  otherwise,  under  common  ownership  or  control 
with  any  other  cable  systems  serving  in  the  aggregate  more  than  3.500  sub- 
scribers, and  provided  further,  that  such  cable  system  files  annually  at  the 
Copyright  Office  in  accordance  with  requirements  that  the  Register  of  Copy* 
rlerhts  shall  prescribe  by  regulation,  n  statement  «etti»£  forth  thr*  nfimr»s  mM 
addresses  of  other  cable  systems  directly  or  indirectly  in  control  of,  controlled 
by,  or  under  common  control  with  the  cable  system  filing  the  statement,  the 
number  of  subscribers  served  by  each  of  such  other  cable  systems;  and  the 
names  and  addresses  of  any  person  or  jK'rsons  who  directly  or  indirectly  own  or 
control  the  cable  system  filing  the  statement  and  directly  or  indirectly  own  or  con- 
trol any  other  cable  system  or  systems,  and  the  names  and  addresses  of  the 
cable  systems  so  owned  or  controlled.  For  the  purines  of  this  smViati.se  (C)  of 
clause  (2)  of  subsection  (d)»  "subscriber1'  shall  mean  a  household  or  business 
establishment,  or,  if  a  hotel,  apartment  house  or  similar  establishment,  it  shall 
mean  a  lodging  or  dwelling  unit  within  such  establishment  containing  a  teievb 
sion  receiving  set. 

(3)  The  royalty  fees  deposited  under  clause  (2)  shall  be  subject  to  the  follow- 
ing procedures: 

(A)  During  the  month  of  July  in  each  year,  every  person  claiming  to  be 
entitled  to  compulsory  license  fees  for  secondary  transmissions  made  during 
the  preceding  twelve- month  period  shall  file  a  claim  with  the  Register  of 
Copyrights,  in  accordance  with  requirements  that  the  Register  shall  pro- 
scribe by  regulation.  Notwithstanding  any  provisions  of  the  antitrust  laws 
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<n*  designated  In  3  I  of  the  net  of  October  15,  1014,  3S  Stat.  730,  Tit.  15  l\S.C. 
I  V2,  and  any  amendments  of  any  such  laws),  for  purines  of  this  clause  any 
claimants  may  agree  among  themselves  as  to  the  proportionate  division  of 
compulsory  licensing  fees  among  them,  may  lump  their  claims  together  and 
fUe  them  jointly  or  as  a  single  claim,  or  may  designate  a  common  agent  to 
receive  payment  on  their  behalf. 

(It i  After  ihe  first  day  of  August  of  each  year,  the  Register  of  Copyrights 
shall  determine  whether  there  o;h;ta  a  contrive"  r»y  concerning  the  statement 
of  account  or  the  distribution  of  royalty  fees  deposited  under  clause  (2).  If 
he  determines  that  no  such  controversy  exists,  lie  shall,  after  deducting  his 
reasonable  administrative  cost  under  this  section,  distribute  such  fees  to  the 
copyright  owners  entitled,  or  to  their  designated  agents.  If  he  finds  the  exist- 
ence i if  a  controversy  he  shall  certify  to  that  fact  and  proceed  to  constitute 
a  panel  of  the  Copyright  Royalty  Tribunal  in  accordance  with  section  S03. 
In  such  cases  the  reasonable  administrative  costs  of  the  Register  under  this 
section  shall  bo  jledueted  prior  to  distribution  of  the  royalty  fee  l>y  the 
tribunal. 

iV)  During  the  pendency  of  any  proceeding  under  this  subsection*  the 
Register  of  Copyrights  or  the  Copy  rigid  Royalty  Tribunal  shall  withhold 
from  distribution  an  amount  sufficient  to  satisfy  nil  claims  with  resiwet  to 
which  a  controversy  exists,  but  shall  have  discretion  to  proceed  to  distribute 
auy  amounts  that  are  not  in  controversy, 
(e)  Relation  to  other  laws  and  regulations. — Nothing  in  this  section  shall  be 
construed  as  limiting  or  preempting  the  authority  of  the  Federal  Communications 
Commission  to  regulate" the  operations  of  broadcast  stations  or  cable  systems 
pursuant  to  any  other  Act  of  Congress:  Provided  that,  the  Federal  Communica- 
tions Commission  shall  not  limit  the  area,  duration  or  other  scope  of  the  exclu- 
sivity n  television  broadcast  station  may  acquire  resecting  secondary  trans- 
missions by  cable  systems  that  are  not  subject  to  the  compulsory  license  provided 
for  in  subsection  (c)  of  this  Section  111  beyond  any  limits  that  may  be  applicable 
to  the  area,  duration  or  other  scope  of  the  exclusivity  a  television  broadcast  sta- 
.  tion  may  acquire  respecting  other  television  broadcast  stations. 

<f)  Definitions.-— As  used  in  this  section,  the  following  terms  and  their  variant 
forms  mean  the  following : 

(1)  A  "primary  transmission"  Is  a  transmission  made  to  the  public  by  the 
transmitting  facility  whose  signals  are  being  received  and  further  trans- 
mitted hy  the  secondary  transmission  service,  regardless  of  where  or  when 
the  performance  or  display  was  first  transmitted. 

rj  i  A  'Secondary  transmission"  is  the  further  transmitting  of  a  primary 
transmission  simultaneously  with  the  primary  transmission  without  change 
in  program  or  other  message  content. 

A  'Vahb1  system"  is  a  facility  that  in  whole  or  in  part  receives  signals 
transmitted  by  one  or  more  television  broadcast  stations  licensed  by  the 
1'Vdi'iol  CommunhMtions  Commission  and  imikes  secondary  t  ransmissions  of 
su*  h  signals  by  wires,  cables,  or  other  communications  channels  to  subscrib- 
ing members  of  the  public  who  pay  for  such  service,  For  purposes  of  deter- 
mining  the  royalty  Tee  under  Subsection  iuj  CJHISJ*  two  or  more  oahle  sys- 
tems in  eoiitiiMmus  communities  under  common  ownership  or  control  or  oper- 
ating from  one  headend  shall  be  considered  as  one  system, 

t  1 1  The  Mm -ill  servic  e  area  of  a  primary  transmitter"  as  used  in  this  see- 
lien  enmprisrs  the  area  in  which  a  television  broadcast,  station  Is  entitled 
lo  in>i>t  upon  Hs  signal  being  retransmitted  by  a  cable  system  pursuant  to 
the  rules  and  regulations  of  the  Federal  CommuufeaMons  Commission  as  pub- 
lished hi  Volume  .°,7.  Federal  TteHsier  poi'o  .'i'W  ct  srrt  on  February  12, 
1 1 ■ " — .  or  such  similar  rules  as  the  Federal  Communications  Commission  may 
from  lime  to  time  lawfully  adopt  in  the  future  in  light  of  changed  cl  renin- 
stamvs. 

The  terms  "full  network  station/'  "parlial  network  station,"  'in- 
dependent, connaercial  station/'  and  "non-conunerclal  educational  station" 
e.s  usiMl  in  subpart  D  of  the  rules  and  regulations  of  the  Federal  Communica- 
tions Commission  as  published  in  Volume  37,  Federal  Itogister,  page  32o2, 
ft  *C'/.«  on  February  12.  11)72,  shall  be  defined  in  accordance  with  the  rules 
ami  regulations  of  the  Commission  of  the  same  date  with  such  additional 
elaboration  as  the  Commission  may  from  time  to  time  provide  consistent  with 
the  intent  of  this  Act. 
(g)  This  section  shall  be  effective  upon  the  enactment  of  this  Act. 
[Add  the  following  to  section  501] 
20-311— 73—39 
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fe)  For  any  secondary  transmission  by  a  cable  system  that  embodies  a  per- 
formance or  :i  display  of  a  work  which  is  actionable  as  ;m  act  of  infringement 
under  subsection  u*)  of  section  ill,  a  television  broadcast  station  holding  a  copy 
right  or  other  license  to  transmit  or  perform  the  same  version  of  that  work  shall, 
for  purposes  of  subsection  (b)  of  this  seel  ion  oOl  he  treated  as  a  legal  or  hem- 
iui'al  owner  if  such  secondary  transmission  occurs  within  the  local  service  area 
of  that  television  broadcast  station. 


The  Maki  nk  IUomkdical  Ixstutte, 

(J ale vk ton,  Tvj:<  AugUMttt  1071 

Mr,  Sif  ptiKN  (J.  IIaaskk, 

Smutv  Subcommittee  on  I'utait*,  Trademark*  and  Qopy rights.  Committee  on  the 
Judiciary,  I)irk*cn  Huitdifuj,  Washington,  D.V, 

Sir:  X  am  Dr.  .Stewart  0.  Wolf,  Professor  of  Medicine  and  Physiology*  Crd 
versity  of  Texas  Medical  Branch,  ami  1>1  rector,  Mm  line  biomedical  Institute 
Cniversity  Bonkward,  Galveston.  Texas;  former  President  of  the  American 
Gastroenterological  Association;  American  Federation  for  Clinical  Hose  arch  i 
American  Psychosomatic  Society;  American  l'avlovian  Soclcly  ;  American  Col 
lege  of  Hi  ideal  Pharmacology  ami  Chemotherapy.  I  am  a  member  of  twenty  nine 
scleiititle  societies,  most  of  which  societies  sponsor  medical  serials.  I  am  cur- 
rently mi  the  Kditorlal  Hoard  of  the  Journal  of  Psychosomatic  Uesoiirch,  psy- 
chiatry in  Medicine,  liesearch  Communications  in  Chemical  Pathology  ami 
Pharmacology,  International  Journal  of  Psyehobiology,  Iteudicouti,  aiul  the 
Publication*  Center  of  the  Journal  of  Laboratory  and  Clinical  Medicine. 

I  appreciate  this  opportunity  to  present  my  view  of  the  copyright  hill  S.  1301, 
and  request  tliat  this  statement  be  made  part  of  the  official  record. 

A*  th"  author  of  some  l!KO  pUWi'-ations  that  have  appeared  hi  peiiiMoinl  imui- 
cal  journals  and  author  or  coauthor  of  twelve  hooks,  I  would  like  to  comment  on 
the  wording  of  the  proposed  copyright  hill,  especially  Section  10X,  from  {he  view- 
point of  the  author  anu  user.  Medical  authors  of  articles  that  appear  in  the 
jK'riodiea!  litem! nro  not  only  receive  no  financial  compensation  for  their  work, 
Suit  in  most  instances  must  pay  page  charges  to  the  publisher  for  their  work  to 
appear.  Tims  the  author's  reward  is  not  financial  hut  is  in  direct  proportion  to 
the  extent  of  Ids  readership,  both  in  numbers  and  geographic  distribution.  If  is, 
therefore,  to  his  advantage  as  well  as  the  advantage  of  the  user  to  have  inter* 
library  requests  for  photocopies  promptly  and  expeditiously  filled.  The  normal 
medical  user  employs  the  photocopy  in  the  pursuit  of  his  own  work  and  applies 
it  to  no  commercial  puri>ose.  In  short,  the  author  of  medical  periodical  articles 
derives  no  financial  protection  from  the  Copyright  haw  but.  like  the  user  ami 
oiu  n.  as  a  user  himself,  benefits  from  a  rapid  and  expeditious  distribution  of  his 
written  word. 

I  have  read  the  substitute  wording  for  Section  105?  (\)  suggested  by  the 
American  Library  Association  and  feel  that  it  ts  an  equitable  compromise  of  the 
various  potentially  conflicting  interests.  It  reads  as  follows: 

-The  library  or  archives  shall  he  entitled,  without  further  investigation,  to 
supply  a  copy  of  no  more  than  one  article  or  other  contribution  to  a  copyrighted 
collection  or  periodical  issue,  or  to  supply  a  copy  or  phonorecord  of  a  similavlv 
Mnall  part  of  any  other  copyrighted  work." 

I  appreciate  the  opportunity  {o  provide  testimony  before  your  Commits. 
Sincerely, 

Stewart  Wot.f.  M.H.. 
Professor  ami  Director, 


.»t  t  l'lK  .1  I 


Hirminuham,  Ala.,  Auauxt  .?  juy.i 

Mr.  Thomas  (\  Hisennwx. 

Chief  C»mt*tL  Subcommittee  on  Patent*,  Trade  }fnrk*  and  Cnptfrteiht*,  Cow 
milter  on  the  Judiciary,  t\.S\  Senate,  Russell  Senate  Office  ftuitdina  *AVa#h* 

!>kAr  Mk.  Hrkyxav:  The  Medical  Library  Association  is  made  up  of  libraries 
and  librarians  located  In  all  types  of  health  service  facilities.  As  President  of 
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this  Association,  it  has  conic  to  my  attention  that  in  tin*  congressional  hearing 
on  July  ;U  of  the  Subcommittee  on  L*atciiis,  Tradt  -Marks,  and  Copyright  on 
S.  YM'A  tin*  publishers'  testimony  emphasized  thut  numbers  uf  journal  subscrip- 
tions were  cnncc lied  due  to  Xcrov  copying.  .May  I.  as  the  director  of  a  medical 
<vnli'i'  library,  assure  yon  ihat  cutback  on  subscriptions  is  tint  due  to  tins  a  Lout*; 
I  ho  subscriptions  dropped  fvmn  this  library's  Um  hnve  hud  nothing  to  i1t»  with 
Xeroxing  Our  reasons  are  monetary.  Tin*  line  item  of  the  Hooks  and  Journals 
budget  was  spent  in  live  months  this  year  due  to  the  increase  in  cost  of  Journal 
subscription*.  This  Increase  was  not  an  aihlition  of  new  Ulbjs  hut  a  rise  in  the  price 
of  the  'j.HHi  journal  titles  currently  helm*  pun  based.  May  I  [mint  out  tlt.it  "flier 
price  increases  have  been  continuing  through  the  yoar.  Kor  example,  a  notice 
was  rwived  recently  of  u  *j»i4-^r  J>rh-e  rise  in  vhi  miml  .Ibxtwls. 

The  second  copy  titles  are  being  dmpjtcd  to  relie\'e  some  strain;  our  duplicate 
journals  w  ith  other  libraries  on  the  same  campus  are  being  dropped  for  the  same 
reason  and  a  number  of  foreign  lanuinigc  ]icriodiculs  sire  having  to  be  i  uncoiled 
only  because  we  feel  it  Is  imperative  to  continue  to  huy  our  most  heavily  used 
Knglish  language  journals. 

There  js  little  hojie  I  hut  the  Hooks  and  Journals  budget  for  the  new  llsral  year 
ran  take  cave  of  the  Increases  in  Journal  prices. 

This  situation  is  being  faced  by  medical  librarians  throughout  the  Tinted 
States.  Consideration  by  the  Subcommittee  of  this  reason  for  cancellation  of 
subscriptions  w  ill  he  appreciated, 
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This  supplement  to  the  statement  of  the  Medical  Library  Association  on  duly 
.11,  on  the  library  photocopy  issue  in  S.  131*1  is  submitted  in  order  to  clarify 
what  may  appear  to  be  a  contradiction  of  Section  KiJ>(d)  U)  and  10S<d)  (  2)  in 
the  amendment  proposed  by  the  Association  of  Heseareh  Lihruries  and  the 
American  Library  Association,  and  endorsed  by  the  Medical  Library  Assoeiatlon. 

Tin'  difference  In  the  proix>sed  limitations  reflects  a  difference  In  the  uunnlity 
of  the  copyrighted  matter  to  be  used.  In  sub  (1)  the  right  to  make  a  single  photo- 
copy of  a  iKuiodieal  article  without  prior  investigation  is  projwsed  because  the 
portion  to  be  copied  is  so  small  that  the  effort  of  the  search  for  an  unused  isvaie 
of  iSe  journal  would  be  out  of  proportion  to  the  extent  of  the  article  and  the 
dela>  Worn  pa  table  with  the  user's  time  schedule.  On  the  other  hand,  sub  (U) 
applies  a  copy  of  an  entire  work  or  a  lar^e  portion  of  one,  and  is  deemed 
reasonable,  because  the  need  Is  usually  less  urgent,  w -nether  (he  copy  is  required 
by  a  reader  for  his  personal  use  or  by  the  library  to  nil  a  gap  in  its  collection. 
Thus  the  time  frame  Is  usually  sufficient  to  accommodate  a  search  for  an  unused 
copy  and  the  costs  are  comparable. 

The  proiKisal  of  these  two  different  limitations  reflects  the  librarians*  desire 
to  fnlllH  their  obligation  to  satisfy  the  users',  and  at  the  same  time  to  keej?  their 
work  In  manageable  projections. 


Srcei  kmkm.m.  Statkm  kn  r   op  Jack   Wuf.vm.   I'isksioknt  ok  thk  Motion 
I'lenta:  Association  of  Amkkica,  Ixt\  ax»  op  mr  Association  w  Mot  ion 

PlCITRti  AMI  TKI.KVISION  PROIllTCERS,  INC.,  AVGCST  lUt  1073 

We  appredate  the  opportunity  to  submit  this  supplemental  statement  to 
the  Committee  and  to  comment  in  behalf  of. the  Motion  Picture  Association  of 
America.  Inc.  C'MAl'A").  the  Association  of  Motion  lecture  and  Television 
Producers.  Lie.  ( '•AMl'TJ*'*)  and  the  Committee,  of  Copyright  Owners  ("CCO">, 
on  some  of  the  views  which  )u»vt»  been  expressed  by  other  witnesses  at  (he 
hearing  of  August  1.  MnV,.  Mor«  ■ilieally,  we  shall  address  ourselves  to  the 
following  points : 

L  XCT.V  has  repudiated  the  t.  »a>vn>u<  Agreement  while  seeking  to  retain 
its  benefits. 

i».  XCTA  has  failed  In  demonst  rate  any  rational  basis  for  rejecting  arbitral  ion 
of  the  fee  question. 

H.  Cable  systems  can  easily  afford  to  pay  ju<t  and  reasonable  royalties  without 
raising  fees  to  subscribers.  CCO  has  never  sugL'esled  that  substrihers  fees  should 
b<'  raised  in  order  to  pay  copyright  royalties. 


Sincerely, 


(Mrs.)  SJahaii  C.  Krou-.v, 

Pi'i'ititlnih 
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4.  CATV  revenues  mv  based  on  the  use  of  ci>py  ri^lUoil  programs  and  CATV 
:  honld  pity  its  fair  share  for  their  use.  Cop.\ 'right  owners  will  not  receive  double 
royalties  from  payment  of  iony  right  fees. 

5.  Several  of  the  changes  promised  hy  XCTA  for  the  text  to  Section  111  oi 
S.  FWL  are  unwarranted,  especially  those  dealing  with  the  definition  of  cable 
systems  und  with  the  exemption  from  copyright  liability  of  CATV's  retrans- 
mission of  scrambled  signals  sueli  as  (hose  \\<v<\  for  closed  circuit  broadcasts 
ami  pay  TV. 

Attached  to  this  supplemental  statement  as  an  Appendix  "A"  is  a  memorandum 
prepared  hy  Dr.  Uohert  W.  Crandall,  Associate  Professor  of  Fconoiuics  at  the 
Massachusetts  Institute  of  Technology  ami  by  Mr.  Monel  Ij.  Fray  of  Temple, 
Imrker  &  Sioane,  Inc.,  nwna  cement  ami  economic  counsel.  These  two  Kent  lew  en 
are  the  authors  of  the  sti  i  y  commissioned  hy  CCO  entitled  "The  Profitability 
of  Cable  Television  Systems  and  K  fleets  of  Copyright  Fee  Payment,"  whlcii 
we  submitted  to  the  Subcommittee  on  August  I.  1UTS  as  a  .special  appendix  to 
our  statement.  Professor  C  rand  a  11  and  Mr.  Fray  were  present  at  the  hearing 
of  August  1,  PJ7;i  and  their  memorandum  (Appendix  '"A")  addresses  itself  to 
the  questions  of  an  economic  or  statistical  nature  raised  hy  the  Chairmnn  ami 
emmcuts  on 'some  of  the  views  on  economic  mutters  expressed  hy  witnesses 
at  said  hearing. 

j.  ><  i  \  has  m:vi  invrui  tuk  toxsrvsi  s  Atno:KMK.vr  wnrru:  skkkixg  to  kkt.un 
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In  his  testimony  on  August  \,  U*7M.  Mr.  iMvhl  Foster,  President  of  the  Na- 
tional Cable  Television  Association  c  XcT.V't,  referred  to  the  Consensus  Agree- 
ment as  1 1st*  "so-called  'OTP  Compromise'  ".  Such  attempt  hy  means  of  terminol- 
ogy to  give  the  Impression  of  only  limitisl  governmental  sponsorship  and  sup- 
port for  Mil*  Consensus  Agreement,  cannot,  of  course,  erase  or  extenuate  the 
embarrassment  which  NCTA  experiences  as  the  result  of  the  repudiation  of 
its  solemnly  given  word  and  signature  to  that  agreement,  indeed,  it  cannot  he 
denied  that  the  Consensus  Agreement  received  the  expressed  approval  in  it  only 
of  the  Office  of  Telecommunications  Policy  (OTP)  hut  also  of  the  Federal  Colli- 
mmiications  Communication  ("FCC)  ami  of  the  Chairmnn  of  this  Subcommittee. 

The  history  and  sponsorship  of  the  Consensus  Agreement  has  been  fully  ex- 
plained by  FCC  Chairman  Dean  Purcli  when  ho  said  in  his  concurring  state- 
ment  accompanying  the  Cable  Television  Report  and  Order  : 

•I  joined  OTP  ...  in  nn  effort  to  secure  a  consensus  among  the  Industries 
that  would  lead  to  resolution  of  the  cable/copyright  issue,  de-escalate  the  level 
of  violence,  and  thus  greatly  serve  the  public  interest. 

******* 

'  [The  FCC!)  debated  the  details  of  t ho  agreement.  We  debated  the  necessity 
of  implementing  it  In  its  entirety,  We  debated  its  probable  impart  on  the  pas. 
sage  of  ea  hie  >opy  right  legislation,  and  the  critical  importance  of  such  legisla* 
thm  to  cable's  assured  future. 

"We  went  over  every  square  inch  of  the  gr.unid — and  Hun  went  over  it  again. 
Ami.  in  the  end.  we  voted:  n  majority  nf  the  Commissioners  explicitly  decided 
that  the  public  interest  would  he  served  by  the  Commission'.;  imp! elucidation 
of  the  agreement. M 

Mr.  Foster  also  overlooks  the  correspondence  between  Chairman  Purch  and 
Chairman  MrClellau  which  pr^  edrd  the  implementation  of  the  Consensus  Agree- 
ment by  the  FCC.  In  that  correspondence  Chairman  luirch  staled  in  his  letter 
to  Chairmnn  MVCfelhm  dated  January  '2(1  JUT'J  that  "a  primary  factor  hi 
[the  FCC's]  judgment  as  to  the  course  nf  action  that  would  host  serve  the 
public  interest  is  the  probability  that  Commission  implementation  of  the  Con- 
sensu <  Agreement  will,  in  fact,  facilitate  the  passage  of  cable  copyright  legis- 
lation." In  his  reply  to  said  letter,  Chairman  McClellan  wrote  on  January  31, 
VM'2:  '']  commend  the  parties  for  the  efforts  they  have  made,  and  belicve'that. 
the  agreement  that  lias  ben  reached  is  in  the  public  interest  and  reflects  a  rea- 
sonable compromise  of  the  positions  of  the  various  parties."  Copies  of  the  cor- 
respondence between  Mr.  Dean  Hurch  and  Senator  McClellan  were  attached  to 
our  statement  tiled  on  August  1»  1^73  as  Appendix  2. 

Mr.  Foster  asserts  "that  the  Congress  was  not  a  |>arty  to  this  so-called  com- 
promise, nor  to  our  knowledge  was  it  consulted  with,  nor  is  it  bound  by  the 
terms,  in  any  way/'  Mr.  Foster  misses  the  inunt  here,  The  question  Is  not  whether 
Congress  is  bound  by  the  terms  of  the  agreement — which  of  course  It  is  not  but 
rather  whether  NCTA  has  pledged  its  support  of  the  agreement  as  part  of  a 
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l«tekagedeal  under  which  SC'IW  walva]  significant  lenolifs  a  ltd  whotla  v  in  good 
faith,  it  should  be  permitted  to  withdraw  Us  support  for  n  provision  which  con- 
stituted a  concession  on  Hs  part,  namely  that  the  amount  of  fees  under  ihe  com* 
pulsnry  lhiiiM>  Li'  set  by  arbitration  hi  the  ahsence  of  an  agreement  thereon  l»y 
the  pur  His. 

Wo  respectfully  submit  that  in  opposing  arbitration.  N(TA  has  violated  the 
letter  ami  the  spirit  of  'he  Consensus  .turoomcuf,  ft  should  nut  bo  permitted  to 
ret  id  u  the  benefits  of  an  agreement  tiio  <*bti^uliojis  id  whleh  il  Ua>  repudiated. 

S(  T\  HAS  l.\)'l,H  TO  nVMoNNHMH:  ,\  \  V  KA'J'JO.Vtr  BASIS  J-'Oi!  lU:.»|\i  1I\<1 

Aitci h;a  i  io.\  (>f  i  tn;  t  n;  in  isnux 

In  all  the  sound  an  I  fury  uhecicd  by  the  s]»okesmeu  <if  the  cable  industry 
against  the  Initial  with  g  of  fees  by  the  Copyright  ltoynlty  Tribunal,  nut  a  single 
valid  argument  ha*  boon  presented  against  the  fairness  of  doing  so.  Tims,  in 
asserting  an  alleged  pr;\-i  nt  nnavail;\Utu>  of  sullieieni  wnpiric  data,  the  CATV 
sjK.kosmen  overlook  the  fact  tmsl  e\en  according  to  the  most  optimistic  forecasts. 
Ihe  bill  S.  \:\\\\  witl  not  he  i  macted  until  the  end  of  in?  J  so  that  the  Tribunal  will 
not  to  able  to  start  its  heaving*  unfit  l!»7r».  Ily  that  time  ami  certainly  by  the  rime 
the  Tribunal  wilt  roach  its  division,  move  than  three  >ears  will  have  pastil  since 
Use  time  when  the  freeze  on  cable  systems  in  the  top  100  markets  was  lifted  by 
the  H  O  the..  Mar*  U  :\\.  UtT-M.  It  is  obvious  that  the  Tribunal  at  thai  time  will 
have  ;i<  its  uNp<<sai  alt  necessary  data  ami  eerudnly  mere  data  than  the  Sub- 
committee would  have  to  no  by  today  if  it  had  to  set  lees  now. 

Far  from  being  an  argument  against  entrusting  the  Koyalty  Tribunal  with  the 
rate  seeing  (ask  from  the  outset,  the  alleged  present  unavailability  ot'  economic 
data  if  it  in  faet  existed,  would  ho  an  argument  against  setting  the  rates  now  in 
the  lath  In  any  event,  as  shown  in  the  memorandum  of  Professor  Craudalt  and 
Mi\  Fray  (Appendix  A  attached  hereto),  ample  data  are  available  at  the  pri-M-iit 
time  to  support  an  appropriate  fact-finding  and  rate-setting  procedure  before 
the  Tribunal.  The  Tribunal  will  have  the  opportunity  to  hear  and  sift  the  data 
which  the  experts  for  all  parties  will  present  to  it  and  will  be  in  the  position  to 
M't  rates  based  on  the  consideration  and  evaluation  of  the  economic  evidence 
before  it,  an  opportunity  which  this  Subcommittee  will  not  have  had  because  of 
HmfotUon.s  of  time. 

The  only  other  argument  presented  by  Mr.  Foster  against  arbitration  is  the 
"precedent  for  compulsory  Ik;  using  since  ASCAl\  HMt  and  SKSAC  contractually 
grant  them  to  networks,  local  broadcasters  and  others  for  all  musical  works." 
Hut  as  Mr,  Foster  concedes  by  his  insertion  of  the  word  "contractually"  and  ■  s 
the  representatives  of  the  music  performance  societies  testified  at  the  hearing  on 
August  J,  li)7.'?,  these  music  performance  licenses  are  indeed  contractual  licenses, 
not  compulsory  ones,  and  the  license  fee  thctofor  is  set  by  agreement  between  the 
parties  subject  to  supervision  by  the  C.S.  District  Court.  This  is  a  far  cry  from 
what  the  cable  industry  urges  the  Ougress  to  do,  Indeed,  this  procedure  to  set 
music  ]>crformanre  fees  is  very  close  to  the  one  which  the  cable  industry  pledged 
itself  to  support  by  the  Consensus  Agreement  but  Is  now  uivwlUlug  to  support. 

Accordingly,  a  closer  c.va  mi  nation  of  the  only  two  arguments  presented  by  onbfe 
spokesmen  In  opposition  to  arbitration  reveals  that  these  argutueuts  actually 
support  arbitration  as  the  most  practical  and  fairest  method  to  do  justice  to  all 
concerned. 

It  i<  interesting  to  note  that  with  respect  to  distant  signals*,  >fr,  Oeonro  J. 
Karen,  tieiieral  Counsel  of  the  Pennsylvania  Cable  Television  Association,  in  his 
statement  filed  with  the  Subcommittee,  agrees  with  the  position  of  the  Copy- 
right Owners  on  arbitration  of  payment  for  such  signals  when  ho  concedes  that 
"providing  reception  of  distance  signals  transported  by  microwave  or  otherwise, 
being  a  matter  of  choice  and  a  calculate']  risk  fur  the  CATV  companies  that  choose 
tii  do  so(  is  proi^erly  subject  to  n  bargaining  process  or  for  the  oUimaU-  arbi- 
tration arrangement.'1 

The  procedure  of  having  the  Initial  rates  set  by  the  Tribunal  has  such  ehvb<us 
merit  find  no  discernible  disadvantages,  that  the  opposition  thereto  by  the  cable 
Industry  remains  shrouded  in  mystery  and  incomprehensible*  to  the  impartial  ob- 
server. Indeed,  the  only  rational  explanation  of  this  opposition  is  that  the  cable 
industry,  in  light  of  its  intimate  knowledge  of  its  own  prosperous  econonde  and 
fummbd  affairs,  has  formed  the  selfish  opinion  that  the  fees  set  in  the  hill  are 
so  low  that  the  Tribunal  after  hearing  the  evidence  is  eorinin  to  ±vt  \t  nt  n 
substantially  higher  rate.  Stub  self-serving  op|K>sition  to  a  fair  method  of  re- 
solving a  controversy  and  such  attempt  to  secure  for  itself  an  unreasonably  lew 
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rate  for  the  (uftfnl  period  and  one  prejudicial  to  the  ciiiiyri^ht  owners  for  fu- 
ture adjustments,  should  not  bo  countenanced  es|>ecially  in  view  of  rli<*  cable  in 
diwtry's  vensent  to  arbitration  in  the  Consensus  Agreement. 

caw  r.  sysii'.ms  can*  easily  Amum  to  i»ay  Jrsr  and  rkasoxaw.k  roy.w.tiks 
svii  noi  r  umsim,  h  ks  to  scnsuum.Ks.  no  has  xkvkk  sruuKsir.n  that  srn- 

KiTIIHER*-'  FKKS  SIIOI  ll»  UK  HAlsKn  1\  OKDKIt  TO  PAY  (."OI'YMtlHT  ROYALTIES 

At  the  hearing,  Mr.  Hnrco  accused  COO  of  having  suggested  to  the  negotiators 
for  the  cable  industry  r lint  they  should  pass  on  the  copyright  f^i'.s  which  they 
may  have  to  i^siy  t<i  their  own  subscribers.  We  submit  that  this  accusation  is 
jiM  i\  smokescreen  to  deflect  public  attention  from  the  huge  proltts  of  cable  op- 
erators who  are  rduetam  r » *  paj  even  a  small  share  thereof  to  those  who  create 

t!:e  iuo^ranw  which  cable  systems  soil  to  their  subscribers.  To  sot  the  record 
Mialght :  At  )/'>  tunc  //«!¥  it  hn  n  thi  pfmitiwt  of  fTO  that  *ub*vrlhcrsC  fee*  should 
Itf*  r*ti*eil  or  irotthl  ft  are  fo  fie  ruixrd  hi  nntcr  fo  ^r/f/  copyright  fees.  Indeed,  such 
position  would  have  been  wholly  inconsistent  with  the  demonstration  to  the  nego- 
tiating committee  of  the  XCTA  made  by  the  copyright  owners  with  the  aid  of 
their  economic  consultants,  that  the  income  of  the  CATV  industry  would  ho 
ample  to  pay  the  licence  fees  snugltt  hy  the  copyright  owners.  (See  the  Cm  ruin  II 
Fray  study  »>n  "The  ITotitnhility  of  Cahle  Television  Systems  ami  Kft'ects  of 
Copyright  Fee  Payments"  mentioned  above.) 

-  It  is  noteworthy  that  in  pleading  his  case,  Mr.  Havco  mentions  substantia! 
im-reaM's  in  basic  costs  incurred  hy  the  cahle  industry  such  as  "pole  attachment 
t'eo"  paid  to  telephone  companies  which  lie  states  are  belli*?  increased  currently 
fr.iu  W<  to  70'  <  acmss  the  nalioa.  Mr.  Itarco  fails  to  explain  why  the  en  hie 
Industry  >tands  ready  to  absorb  these  costs  hut  mobilizes  such  violent  resistance 
to  the  payment  of  compensatory  copyright  fees. 

Mr.  Harm  seems  to  argue  that  copyright  fees  are  the  proverbial  straw  that 
bi>ak<  the  eatneVs  hack.  Yet  no  reason  is  apparent  why  the  creative  element  of  '* 
(he  television  Indusi ry  shoiih!  be  si  aided  out  to  be  that  straw;  and  he  called  upon  . 
to  Mtb>hHze  the  new  technology.  The  economic  absurdity  of  tins  position  becomes 
apparent  when  we  consider  that  neither  the  suppliers  of  equipment  to  his  in-  . 
iltislry  nor  the  utility  companies  which  furnish  it  with  elect /ie  power,  nor  t|iG 
franchising  municipalities  are  asked  to  make  similar  sacrifices. 

Mr.  Harm  refers  10  "the  vagaries  and  Inordinate  demand'*  of  tin*  copyright 
owners.  Sm  h  charge*  seem  ill  addressed  to  the  copyright  owners  who  are  willing 
to  submit  the  justice  and  reasonableness  of  the  fees  they  seek  to  an  Independent 
fart-nnding  Tribunal  for  thorough  investigation  while  Mr.  Marco  finds  such  fact- 
findings  so  threatening  to  his  |>os)Uoh  that  he  is  w  illiug  to  repudiate  an  obliga- 
tion solemnly  assumed  by  his  industry  in  the  Consensus  Agreement. 

4.   r\TV  UEVENCKS   AttF,  RASV'.O  ON   TUK  I'SK  OK  ( OfVKlC.tn VW  CROCK  VMS  .VNIi  CATV 

sirori  n  cay  its  fair-  shark  for  their  fsk.  copy  right  own  krs  will  \or  receive 
noi  ni.K  royalties  from  payment  or  caiu.k  coevniGirr  fkks 

The  cnjjtention  njade  by  Mr.  Foster  that  royalty  payments  hy  CATV  rovrr 
st  tit  a  "ei  indfall  gaiii"  and  Use  a.  ^i  \  \:<,ti  m"  Mr.  Imroo  that  because  the  copyright 
owner  !;;;^  "airenity  rex*e|ved  payment  in  his  contractual  arrangements  for  the 
htoadeaMing,  paid  ultimately  hy  the  television  viewers— Including  CATV  sub- 
si'iihcrs—  in  (lie  advertising  costs  of  pureluised  products^,  are  based  on  a  series 
of  economic  fallacies. 

Advertising  carried  on  television  may  he  of  a  national,  regional,  or  local  nature. 
\o  regir»iial  i»r  local  advertiser  is  willing  to  pay  a  premium  over  normal  adver- 
tising rates  because  its  commercials  are  carried  hy  CATV*  to  far  distant  markets 
where  the  Advertiser  ha<  no  facilities  to  serve  customers.  It  is  obvious  that  a 
furniture  dealer- In  Los  Angeles  or  a  used  car  dealer  in  Chicago  will  not  pay  n 
penny  more  to  a  station  for  broadcasting  commercials  which  are  being  retrans- 
mitted by  CATV  to  Omaha.  Nebraska  or  Wichita,  Kansas.  For  the  same  reason 
the  stat it »n  whose  program*  are  thus  exported  to  other  markets  will  not  pay  In- 
creased licence  fees  to  the  copyright  owners  for  such  additional  use  of  the  pro- 
gram.  At  the  same  tiir.c  the  copyright  owner  in  the  many  instances  not  covered 
by  the  FCC's  non -duplication  rules  will  bo  rendered  unable  to  grant  an  exclusive 
licence  to  the  local  station  for  programs  already  imported  into  that  market  by 
CATV  systems. 

Consequently,  a  television  station  is  not  willing  to  pay  the  program  supplier 
a  higher  price  for  programs  with  local  or  regional  commercials  shown  outside 
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of  1  lit*  station's  own  market  area.  Similarly,  iiilt loiml  advertisers  will  place  little, 
If  any.  value  on  duplicated  isnvrnnc  of  their  commercials  by  CATV  when  ir  im- 
ports  those  commercials  into  a  different  market  ami  duplicates  I  hem  with  those 
carried  by  (he  local  station  In  thai  other  market. 

H  Is  hecnu<e  of  these  hash1  economic  facts  of  the  television  program  market 
that  Mr.  Foster  is  hot  eon  vet  when  he  claims  that  the  'royalties  now  Mug  paid 
hy  broadcasters  to  copyright  owners  are  hnsed,  generally,  on  the  size  of  the 
audience  reacted --including  CATV  subscribers'.  Indeed  the  Court  of  Appeals  for 
the  Second  Cirenll  In  cf(S  v.  TvfrvruMptvr*  K.tM  MS  at  p.  342  <fu.  :>>  re- 
jected a  similar  argument  made  by  the  defendant  CATV  systems  in  that  ease  ami 
said  that  "the  amount  that  a  broadcast  station  is  willing  to  pay  for  the  privilege 
of  exhibiting  a  copyrighted  program  is  economically  tied  more  to  the  fees  that 
advertisers  are  willing  to  pay  to  sponsor  a  program  than  to  some  projected 


because  the  sponsored  programs  will  bo  exhibited  hi  some  distant  market,  or 
that  national  advertisers  would  pay  more  for  the  relatively  minor  increase  in 
audience  size  that  CATV  carnage  would  yield  for  a  network  program/'  The 
Court  of  Appeals  concluded  that  "indeed,  economics  and  common  sense  would 
impel  one  to  an  op]>ositc  conclusion." 

As  to  the  ase  hy  CATV  of  programs  from  focal  stations  the  copyright  owners 
are  also  entitled  to  receive  just  and  reasonable  royalties  for  the  use  of  such  pro- 
grams hy  CATV.  The  fact  that  the  local  station  has  already  paid  for  its  men 
,h/ftt  u/ br<Kiibu*i  Uie  prog  mm  should  not  deprive  the  copyright  owner  of  his 
right  to  collect  royalties  from  CATV,  Indeed,  the  cable  system  makes  its  own 
Independent  pndit  from  flu*  retransmission  and  out  of  these  profits  should  make 
a  fair  contribution  to  the  cost  of  program  production. 

A  compulsory  license  is  an  extraordinary  legal  device  demanded  hy  the  cable 
operators  and  accepted  hy  the  copyright  owners  hi  the  Consensus  Agreement  lo- 
calise of  the  asserted  administrative  difficulty  of  clearing  copyrights  for  en  Me 
systems.  Jn  fairness*  to  nil  parties  concerned,  the  amount  of  the  compulsory 
license  fees  should  be  compensatory  and  for  that  purpose  should  approximate  as 
closely  as  can  ho  ascertained,  the  amounts  which  the  beneficiaries  of  flit*  com- 
pulsory license  would  have  paid  in  a  free  market  without  administrative  dif- 
ficulties and  without  the  compulsory  license. 

It  is  a  fundamental  principle  of  our  economic  system  that  If  we  use  someone 
else's  property  for  our  own  benefit,  we  must  pay  the  owner  of  the  property  for 
permitting  such  use.  Applied  fo  the  retransmission  hy  CATV  of  signals  for  which 
the  hroadvaster  has  already  paid  a  fee  for  his  own  use.  this  means  that  in  a  free 
market  where  the  consent  of  the  copyright  owner  for  the  use  of  the  program 
would  have  to  he  bargained  for,  some  payment  would  certainly  he  agreed  upon 
he* ween  the  copyright  owner  and  the  cable  system  In  return  for  the  granting  of 
a  contractual  license.  It  Is  the  amount  of  this  payment  which  should  he  taken 
into  consideration  in  setting  license  fees  for  local  signals  under  the  compulsory 
license. 

It  should  also  he  kept  in  mind  that  in  the  nation's  largest  markets,  the  number 
of  local  signals  available  for  carriage  by  CATV  is  likely  to  make  the  wholesale 
Importation  of  distant  signals  unnecessary.  At  the  same  time,  if  the  carriage  of 
local  signals  by  CATV  were  to  !>e  exempted  from  copyright  royalties,  the  htrgp 
revenues  of  these  metropolitan  systems  would  he  immunized  from  contributing 
to  the  cost  of  program  production  hy  reason  of  the  fact  that  these  systems  rely 
primarily  on  the. retransmission  of  programs  from  local  stations. 

Kipilry  requires  that  oJi  cable  systems  should  carry  their  fair  share  of  the  c»st 
i  f  production  of  the  television  programs  which  they  use  for  their  profit,  that 
they  should  pay  a  reasonnhle  compulsory  license  fee  reflecting  the  value  ot  the 
n<e  of  the  programs  to  them  including  local  signals,  and  that  the  hurden  of  the 
eaMo  industry's  contribution  to  the  cost  of  program  production  should  he  shared 
fairly  between  the  various  tyi»es  of  CATV  systems  in  large  as  well  as  small 
ma  rkets. 

5.  si'M  inc  enorosAf.s  err  forward  hy  ncta  rem  amkxmxo  suction  in  of  s.  uoi. 

In  his  statement  of  August  1,  YM'X  Mr.  Foster,  put  forward  certain  spe<Sh> 
proposals  for  amending  Section  111  of  S.  IJJfil.  Will  respect  to  these  projKisals  we 
would  like  to  make  the  following  comments  : 

<a>  NCTA  proposes  certain  changes  in  Section  111(f)  which  would  affect  the 


610 


dethd.tiou  of  the  terms  "primary  transmission/'  "secondary  transmission,"  and 
"cable  &}-»ttttn.''  With  respect  to  the  dettnitlon  of  the  term  *'caulc  system,"  XCTA. 
surest**  that  It  to  limited  to  only  those  &ystema  "within  a  political  subdivision 
withiu  which  the  facility  operates/'  This  definition  U  of  crithwl  importance  to 
the  copyright  owners.  In  our  Initial  statement  to  the  Committee  we  took  issue 
with  this  approach  which  would  split  up  a  cable  system  unrealistieaiiy  whenever 
it  crosses  n  political  boundary  and  wot i Id  fragmentize  Its  revenues  urtUlciaUy 
undue  the  progressive  royalty  rate.  Accordingly,  we  urged  the  adoption  of  the 
following  definition  which  comport*  inure  fully  with  the  realities  of  the  industry 
and  k>  mure  topical  in  determining  an  appropriate  copyright  royalty  fee: 

"For  puriMises  of  determining  the  royally  fee  under  Subsection  {\i>  t->  lb),  two 
or  more  cable  systems  in  contiguous  communities  under  common  ownership  or 
control  or  operating  from  one  headend  shall  be  considered  ns  one  system/' 

As  respects  the  proposed  changes  in  the  defiul lions  of  "primary  transmission'* 
and  "secondary  transmission/'  XOTA  seeks  to  introduce  now  concepts  and  ter- 
minology into  the  language  of  the  bill  which  are  unsupported  and  which  could 
distort  basic  meanings  throughout  the  test.  At  this  point  in  the  long  evolution  of 
the  copyright  legislation,  we  sec  no  reason  to  depart  from  the  present  definitional 
language  absent  some  clear  understanding  of  the  purposes  underlying  the  pro-* 
posed  amendments. 

tb)  NCTA  also  suggests  that  Section  111 (b)  iiertalulng  to  the  secondary  trans* 
mission  of  a  primary  transmission  to  a  consulted  group  should  bo  a  matter  for 
nidation  by  the  KCO  and  should  not  be  included  in  t lie  copyright  law.  We  dis- 
agreestnmgly  with  this  suggestion. 

.Section  111(b)  provides  t hat  the  secondary  transmission  to  the  public  of  a 
primary  transmission  embodying  a  performative  or  a  display  of  a  work  is  subject 
to  full  copyright  liability  it*  the  primary  transmission  is  not  made  for  recent  ion  by 
the  public  at  large  hut' is  controlled  and  limited  ro  reception  by  particular  mem* 
hers  of  the  public.  This  provision  Is  derived  from  a  provision  which  was  con- 
tained in  Ihlt.  2512  which  passed  the  House  of  Hep  rose  motives  in  1007.  House 
Report  No,  W  (00th  Congress,  1st  Session),  p.  r>0,  slates  the  purpose  for  winch 
this  provision  was  included  in  the  bill : 

"There  are,  however,  a  number  of  primary  transmissions  that  are  to  the 
'public*  hut  are  not  capable  of  reception  by  the  public  at  large,  Kxamples  include 
background  music  services  such  as  Muzak,  closed  circuit  broadcasts  to  theatres, 
pay-TV,  and  CATV  itself,  Clause  \  \)  of  Section  111  (b*  makes  clear  that  a  com- 
munity antenna  system  has  no  privilege  of  retransmitting  a  primary  transmission 
that  'is  not  made  for  reception  by  the  public  at  large  but  is  controlled  and  lim- 
ited to  reception  by  particular  members  of  the  public/  " 

My  urging  that  this  provision  should  be  deleted  from  the  bill,  NCTA  takes  the 
view  that  the  general  public  should  pay  for  ovor-the-air  subscription  programs 
bnt  e,\bh»  subscribers  should  not.  Thus,  if  a  sports  event  or  a  movie  is  offered 
to  the  public  by  a  pay-television  station  using  "scrambled*'  or  coded  signals, 
ruble  systems  would  be  enabled  by  NCTA's  proposed  deletion  to  unscramble 
and  redistribute  these  programs  to  their  subscribers  without  any  additional 
eharge  i»v  pa>meut.  Such  a  result  Is  patently  unfair  to  the  nubile  as  well  as 
tu  i he  copyright  owner.  Indeed,  it  is  the  very  uv-ult  which  section  111(b) 
>w»k*  to  avoid. 

Furl '  ei\  the  claim  that  this  change  in  Section  111  (h)  Is  necessary  to  meet  the 
rules  and  regulations  of  the  KC'O  does  not  withstand  analysis.  It  is  based  on 
tin*  assumption  that  the  requirement  of  carriage  of  all  local  signals  by  cable 
-VMi'ue*  includes  the  carriage*  of  "scrambled"  pay -fete vision  broadcast  signal* 
and  their  "utmeramUlus"  by  cable  systems.  Not  only  is  there  untiring  in  the  FCC 
rules  or  regulations  to  support  such  an  interpretation,  but  the  rules  are  directly 
to  the cv ml rary.  Section  7*1.55(10  of  the  Vi'C  rules  provides: 

'•Then-  a  television  broadcast  signal  i*  carried  by  a  cable  television  system, 
mirowid  to  the  rules  in  this  subpart,  the  programs  broadcast  .shall  be  carried 
in  full,  without  deletion  or  alteration  of  any  portion  except  as  required  by 
fhNparf/* 

Thus,  even  assuming  that  the  rules  ran  he  construed  to  require  cable  ~ysMu< 
to  carry  all  Uual  signals  including  such  ''scrambled"  signals  as  may  be  emitted 
by  a  [oral  pay-television  broadcast  station,  they  specifically  prohibit  the  altera* 
lion  or  "unscrambling*'  of  these  signal*.  In  short,  under  the  jjnise  of  conform* 
imr  the  copyright  law  to  the  KCO  rules,  NCTA  is  attempting  to  reap  a  wiwV 
fall  by  permitting  the  unauthorized  secondary  transmission  of  pay-television 
programs  by  cable  systems. 

ui  NCTA  suggests  that  the  exemption  from  copyright  liability  f<u*  hotel*. 
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apartment  houses,  or  similar  establishment  that  retransmit  signals  to  the? 
private  lodgings  of  quests  or  nsUIunts  in  Section  111  hi)  (1)  should  be  eliminated 
a i that  such  systems  should  he  treated  as  cable  systems  subject  to  the  com- 
puhory  license  fee.  The  thrust  of  this  position  is  that  there  Is  no  difference 
between  so  called  master  anleima  .systems  and  a  cable  system  where  the  cable 
>Wem  receives  and  distributes  only  local  signals.  NOT  A  tahos  the  position  that 
•dtuo  master  antenna  >y  stems"  obtain  the  benefits  from  using  copyrighted  pro- 
m'iims  ituy.  too.  should  pay  copyright  royalties.  It  is  our  view  that  if  such 
e>>p.wkhl  liability  is  imposed  on  master  antenna  systems  an  exemption  he 
provided  for  systems  with  fewer  than  a  specified  iituaber  of  subscribers. 

ti|)  NCi'A  also  suggests  that  the  exemption  for  government  owned  and 
mmprnlir  eahle  systems  in  Section  111(a)(1)  should  he  eliminated  and  that 
those  reception  and  distribution  facilities  should  be  treated  as  cable  systems 
Mihject  to  the  compulsory  licence  tee.  Wo  agree  that  the  exemption  for  govern* 
meiiial  and  maiprotit  systems  is  overly  broad,  hut  we  do  not  agree  (hat  the 
provision  should  be  deleted. 

tu  our  initial  statement  tiled  with  the  Committee  on  August  1,  1073,  we 
pointed  (»ut  that  Has  provision  N  loneerued  with  the  ojH'iatimj  of  nonprofit 
"tran>lators"  or  "booster*"  which  do  nothing  more  than  simplify  broadcast 
Mounts  and  rc(rnn<ani<  them  to  everyone  in  an  area  for  free  m'cption.  These 
translators  and  boosters  have  always  been  subject  to  V<V  regulation  and  re- 
ipiire  retransmission  consent  of  the  originating  station  under  Section  iilio(a)  of 
t he-  tVinuomb  utb'Us  Act . 

However,  too  language  of  rhe  exemption  contained  in  Section  111  (a)(4) 
wiiiild  bo  i-pialiy  applicable  to  cable  systems  which  are  operated  by  govern- 
mental bodies  or  nonprofit  organizations.  Thus,  in  order  to  limit  the  exemption 
to  nonpn  lii  translators  am;  boosters  and  similar  secondary  transmitters,  we 
proposed  to  insert  Into  tj'O  *****  of  Section  111(a)(1)  the  words  .  ,  is  not 
made  by  a  cable  system  .  .  Since  we  continue  to  believe  that  Hie  exemption 
should  be  maintained  for  the  benefit  of  the  translator  and  booster  systems 
described,  we  submit  that  eomplele  elimination  of  this  exemption  would  he 
improper  ;uid  f Jim t  the  appropriate  solution  is  adoption  of  the  amendment  we 
have  submitted  in  Appendix  V  to  our  initial  st.-iteoionl. 

'ei  .NTT A  favors  the  adoption  of  Section  111  id  i  'as  written."  It  suggests, 
however,  tbat  systems  of  siihserihers  or  less  be  exempt  from  copyright 

fees  and  that  an  appropriate  amendment  lie  made  to  accomplish  this  puri>ose. 

The  cpiestieii  of  providing  an  exemption  for  cable  system*  with  fewer  than 
;».r»iHi  subscribers  i<  discussed  at  length  in  our  initial  statement.  We  made  clear 
Hint  the  exemption  f»>r  smaller  .systems  wn<  an  integral  part  of  the  Consensus 
Agreement  and  that  if  the  Agreement  were  disturbed  as  to  any  one  part,  partleu* 
larly  the  fpioMion  of  arbitration  of  fees,  the  copyright  owners  would  not  sup- 
port the  8..VKI  exemption.  In  this  regard  we  must  point  out  that  NCTA  has 
abandoned  the  Consensus  Agreement  on  the  question  of  arbit ration  of  fees 
while  \  igor^u-dy  maintaining  its  support  of  the  .V>oo  exemption.  Indeed,  the 
statement  of  Mr.  Ha  no.  goes  even  further  and  urges  the  applieation  of  the  H.o(K) 
exemption  to  all  systems  as  a  basic  deduction  from  the  payment  of  mil  fees. 
It  Miould  aNi.  be  noted  that  neither  NCTA  nor  Mr.  Karen  mention  that  under 
the  (*oT»<en>u<  Agreement  the  exemption  fur  systems  with  tt,.~0O  subscribers  or 
|e>*  vvoul,}  only  apply  to  "independently  owned"  systems  *'jio\v  in  existence/' 
I  !.♦»..  at  the  lime  of  the  Concensus  Agreement').  To  insure  that  these  conditions 
are  met.  we  have  proposed  an  amendment  to  Section  1  1 1  ( d>  to  implement  the 
proposed  It.ripo  exemption  as  well  as  oilier  clarifying  language.  These  amend* 
ments  are  contained  hi  Appendix  V  t  ir  initial  statement.  They  are  depend- 
ent, of  i  i>or>e>  on  fuit  Implementation  of  the  Consensus  Agreement. 
•  ifi  XCTA  supports  the  provisions  of  Seellon  llliei  with  adjustment*  "to 
ivileet  Mm  olimin.-ilfon  of  jjie  regulatory  aspects."  V»*e  concur  in  the  view  that 
Seefif.n  Ulfe)  relating  to  preemption  nHier  laws  ami  regulations  should  be 
amended.  However.  <im«o  NCTA  lias  not  suggested  any  draft  language,  we  diroi  t 
l!m  Commit  tee'*-  ;illeijtson  to  the  language  contained  in  Appemttx  \   of  our 

ioplal  Statement. 

lis  i  Finally.  NCTA  s»gge>N  an  amend/neat  to  Section  1)0(r,)  of  the  bill  fur 
the  purpose  of  clarifying  Die  relationship  of  secondary  transmissions  to  the  dis- 
semination of  educational  television  programs.  Since  Section  110(.*i)  does  not 
pertain  to  an  exemption  for  cdm  athmal  purposes  hut  to  an  exemption  for  the 
roinmeniealh-n  of  a  transmi^um  omhiidyin:;  a  performance  or  display  of  work 
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on  a  sfiitffr  receiving  >ti>|*st rsif us,  wo  see  no  basis  for  t In-  amendment  offered  bv 
Nt/TA  nor  any  logical  need  ft*r  si  fining  hi  Section.  IIOi-M  of  | Ju>  hill  to  conform 
il  to  tin'  provisions  of  the  legislation  on  a  cable  television. 

AFi'KMUS  A 

Com  *i  t:\rs  or  ttom:i:r  W.  mvNi'.wi.  ami  I.iom.i,  I..  Vi.w 
is  I  uoin'i'  i  mx 

In  their  statements  before  the  Sm1mvj;ji ni? r on  August  J,  li)7il,  representatives 
of  the  cable  television  industry,  and  their  economic  consultant,  liridger  Mitchell, 
argued  in  part  that  the  growth  of  the  cable  television  industry  would  be  im- 
paired I'Vi'ii  if  the  eery  low  schedule  of  compulsory  copyright  fees  promised  in 

s.  \:y>\  were  adopted.  In  addition,  liny  made  other  siatciucnts  regarding  the 
industry's  economics. 

WV  heMcve  some  oo ui military  from  n  different  perspective  would  be  of  benefit 
to  I  ho  Su)»committec.  Ilur  comments  an-  organized  topically  as  toihnvs. 

1.  Kroiminic  Analyse*  of  i       j-J^cht  Keo l\i>  molds 

V.  Subscriber  I'cnot  ration 

The  KrtVt  <  s  of  New  <\tble  Services  upon  Intimated  I'MHrtMlitv 

4. <  i\\  iters'  Kxpeotniions  ,>f  Cable  l*r- »!ir u liHif  >' 

•V  Xiav  Systems  am!  I-'ra uchisos  in  the  Top  1 1 m >  Markets 

d.  Kft'ects  of  the  l>eliuition  of  a  ("able  Television  System 

7.  The  V.iWh  I  of  Mollifying  tin'  Proposed  l\v  Schedule 

X  A>  nitability  of  Kvhlenee  for  the  lMermlnatmn  of  Copyright  lYes 

1.  Kl'O.VUMIe  ANAIA'SKS  OF  CQI'YHICUT  FEE  PAYMENTS 

The  analysts  submitted  to  the  Subcommittee  which  rehires  to  the  economic 
effects  iif  tV  schedule  of  copyright  fee  payments  proposed  In  S.  VMM  consists  of 
two  studios:  om#hy  Itridger  Mitchell  dated  September  tf<),  t!»72,  Cable  Televhhu 
uthtit'  the  ifll>  FCC  Unit*  ii mi  the  impact  of  Alternative  Copyrifjht  Fee  /Vo« 
//ovi/v;  1  fit*  other  hy  the  authors  of  these  comments.  dated  April  2o,  The 
frofihthilitji  of  Cahh  T<hri*ion  Sjtstetn*  (nut  Effect*  of  Copyright  F/rv  I'ayi/tvntM* 
These  two  studies  arrived  at  .sharply  different  conclusions. 

In  his  testimony  lief  ore  the  Subcommittee  on  August  lt  Mitchell  summarized 
his  study  and  its  gloomy  conclusion  that  a  cloud  of  prospective  low  profitability 
hangs  over  the  future  development  or  the  cable  industry,  and  thai  even  the  very 
jumle<r  sehedide  of  eopyrfsilit  fees  proposed  in  S.  l^Jl  in  payment  for  the  tmed 
c>seuti;d  ingredient  in  the  cable  television  tatsiness — programming-- would 
darken  the  cloud  to  the  point  where  the  rains  would  fall  and  the  cable  Industry 
wmiM  be  virlutdly  washed  away. 

We  do  nof  in  general  take  issue  with  Mitelicits  incthr>didijgy  of  eonsttuctin^  a 
"tiiiaticial  lnodel"  of  a  typical  cable  television  system  as  a  basis  for  reaching 
public  policy  conclusions  of  the  sort  under  consideration  by  the  Subcommittee. 
Indeed,  the  model  we  employed  in  our  analysis  is  very  similar  to  his.  J»nt  we 
differ  sharply  with  Mitchell  in  specifying  the  values  of  sevevn)  parameter*  which 
arc  inserted  into  tike  model  and  which  dictate  the  low  estimates  of  profitability 
which  lie  obtains.  Two  of  these  parameters — suhscriher  penetration  and  revenue 
growth — are  critical  in  any  calculation  of  profitability,  and  we  believe  that  more 
optimistic  values  of  these  numbers,  based  upon  projections  developed  by  the  cable 
industry  itself.  or»-  a  far  more  satisfactory  basis  for  predicting  the  future  profit** 
bilily  ot  cable  investment.  I'tllUiutf  these  data  and  making  a  few  other  relatively 
minor  modi  Ilea  t  ions,  we  eon  elude  that  on  Me  television  systems  could  expect  to 
earn  enough  pmiits  to  insure  attracting  all  the  necessary  capital  required  for  the 
industry's  growth,  even  after  payment  of  copyright  fee*. substantially  higher  than 
tho<e  proposed  in  S,  llMSl. 

Although  our  study  was  made  widely  available  at  the  time  of  its  publication 
some  months  ago,  Mitchell  did  not  dispute  the  evidence  which  determined  these 
key  differences  underlying  the  I  wo  studies'  respective  conclusions,  nor  did  he 
present  now  evidence  which  might  afTict  them,  We  are  therefore  not  able  to  under* 
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MUlHl  JinW  111'  Continues  in  adhere  !■»  1 1:0  rolll'ttlMolls  of  his  Ciivlh'l'  sttttl>'  WhUU  he 

reiterated  Irftuv  the  Suhconnuiilee.- 

Wi-  might  notv  !a  J::;  !*  ai  the  fee;  pr  .po  cd  in  S.  VK\  arc  1  a  ed  Upon 

gross  revenues.  It*.  however,  the  ^uhconimiltrc  wished  to  see  prolltuMllty  or 
alMTiry  in  pay  as  a  determinant  of  the  amounts  of  copyright  fro  payments,  the 
hesl  single  indicator  we  know  of  is  pi  nitration.  This  variahte  far  outweighs  all 
the  other  ones  commonly  used.  Hat  tin*  Tart  remains  that  I  he  accurate  determina- 
tion of  system  piolHahilit v  is  a  complex  function  of  many  v:\rhihlvs  having  |«>  do 
with  >ystvh\  location.  n\ niJuhilily  of  i-lT-the-iiir  signals,  density,  cofds,  etc.  For 
this  reason,  a  simple  formnhi  will  alumst  always  produce  results  which  in  many 
eases  will  l  i»  ineqaltahle. 

s.  si  asi  kiki:i{  pkniiiuvhon 

Sulweriher  penetration  is  the  most  important  single  determinant  of  cnhle 
system  pi'utituhility.  As  used  hy  hoth  Mitchell  and  vis,  prnottntioti  is  deliaed  as 
the  ratio  of  suhseiihcrs  h  the  totufymmher  of  Isaacs  passed  l»y  (lu»  trunk  cahle : 
that  is.  the  potential  immediately  available  to  a  cahle  system  without  laying 
nr»r .»  mink  odaY.  If  pencil  ntton  is  low.  only  a  few  of  the  pote  ntial  snhscrihers 
an-  e  udrihuting  levenncs  t  •  aumrtixc  a  cahle  system's  relatively  largo  invest- 
ment in  capita)  equipment,  hi  such  a  <as«\  the  pruihahiiily  of  Iho  system  would 
elearly  lie  tow  or  negative.  If  ponet  rat  inn  is  high,  however,  very  salvia  alial 
revenues  will  he  generated  rolathc  to  a  cahle  company's  investment.  In  such 
cases,  protltaMllty  can  he  extremely  Mj»h, 

Mitchell's  study  projects  tliut  mature  penetration  near  the  edges  of  the  top 
10s*  markets —that  is.  I  lie  level  of  penetration  achieved  after  many  years  of  oper- 
ation anil  promotion  of  the  system  services  in  the  local  market—will  he  HI  to 
ami  In  the  (vnter  of  sneli  jnjirkels  only  to  3of These  projections  are 
derivetl  from  an  aeaelemle  study  ennOnete<l  liy  liis  colleague,  Dr.  Uolln  1-Mwarel 
Park  of  Tin*  Ha  ait  ( \»rpoiMtion'  This  study  is  lasetl  upon  a  eonfulenttal  sample, 
of  systems  whose  identity  have  not  heen  revealed.  Moreover,  there  h:is  heen 
no  vorilieati.ai  of  the  predict iotis  of  this  study  in  tiny  pnhlieatien.  Finally,  even 
its  authur  does  nut  utlliz*'  its  results  as  Utorally  as  Dr.  MitdielMu  applying  to 
real  situations.  For  example,  l'ark  has  predii  t<  d  that  I>ayton  will  realize  a  snh- 
seriher  p«'net ration  rali*  of  -10  percent  of  homes  passed,  connhlerahly  ahove  the 
'J-J  to  &y>  whieh  Mirrhell  pi'ojeets  for  central  titles  in  the  top  JflO  markets. 

While  Dr.  Mirrhell  used  the  predictions  of  Park's  model,  we  choso  to  use  the 
industry's  own  predictions  since  the  latter  are  hased  upon  informed  judgments 
of  the  potential  ap]»enl  of  calde  sc/Ti<vs  now  Ut  irimdn^  to  develop,  fail  which 
are  totally  ignored  hy  Park.  The  NTTA's  own  survey  to  multiple  system  owners. 
ftirui<h<'4l  to  the  C'l'O  hy  Uk*  \<TA.  reveals  lljat  these  firms  expect  tanch  stronger 
demand  for  their  services  and  they  anticipate  mature  penetration  of  <1;VJ. 

Mnw  can  these  predictions  diverge  so  dramatically  with  those  rt  produced  hy 
Mitchell  from  P;irk's  study?  The  answer  is  unite  simple.  Kven  at  present  there 
is  a  strong  movement  towards  tmnhroadeast  offerings  hy  cahte  systv\n^.  S(>nu^ 
are  now  offering  special  channels  of  recent  motion  pictures.  Other  systems  are 
he<iu»nntr  tt»  offer  sports  channvls  on  a  similar  ha  sis.  and  lu  testimony  h<»f<ire 
this  Committee  it  has  heen  >u jested  that  XFT.  teams  may  even  hosrfii  ofl'ejini: 
their  *  hla<kont"  Raines  on  a  pay-calOe  hasls  to  patrons  nnahle  or  miwUlfiiv: 
to  lairchase  a  stadium  ticket,  ("fearly,  these  services  and  many  others  which  will 
develop  shortly  will  have  the  t-fTecr  of  making  cahte  mueti  m^re  tittr.ictive  to 
luois*.l»ohts — evni  m  Ihuse  aide  to  receive  three  network  signals  with  clarity, 
We  ajrroe  with  Mr.  Foster  of  the  NTT  A  that  academic  studies  of  cahle  demand 
are  not  likely  to  provide         predict e*io  hci.tUsr  future  ciaalitions  will  he  dif- 


i  Tlio  only  nttrmptril  rrhutfAl  wns  nff^rrd  by  Mr.  Foster  <pp.  .10-31  of  hU  tfsllmoiiy) 
in  rpinflrn?  Mr.  Kazan  n  foMlsIt^l  frnfirks.  whose  only  ili<r^rnf  hte  tielnt  of  [»ossltiIn  sah- 
stnnc*'  nlatM  to  dio  ,kvidn«r«MUtyM  ut  our  report  n«  p\f>inpllfioi]  In  our  stnt^nn'tit  lh;\t 
most  svst<rus  d«»  nrit  pnMiolv  r<t>ort  1 1n ■  1  r  tlnam-l.-il  stf\t»nu^nt^  thus  making  prrcUe  cost 
iMhnntfx  dimiuH.  >tr.  K;n;an  ni»e;\r»ntly  fni'rd  to  tho  dotnllnd  s^rel Inn  on  op<>rt\U»C 

costs  Mhh-li  fi»ll»»wrd,  for  tuit  only  tV*  wi»  utito  report nl  cost  dntn.  hut  \\<*  present  cost 
•1,1 1 a  for  a  sump!*  f>f  systoms  nanprlsliiif  Tst.OOo  MdisrrihcrN.  more  thrni  12  percent  of 
lb*  JnrT»T«try  nt  iTki r  time.  Mr.  Kairait  reports  on  tM*  rffort  hy  noting  ttt.it  "Hrcausc  of 
IhN.  tho  stiulv  c^nrhi-I* ().  it  was  not  possllOf  to  wnrK  with  precise  CATV  operating  cost 

sut^tioithc  (TlthhTn  of  our  operating  rrmt  nnnl\>t«  1n  Mr.  Fostpr"^  tc-th 
m«»»y»  perhnps  VfituiM*  \v>^  rt»oo-5f  to  present  nk<uH«  i»asi-»1  \\\\<\n  T>r.  Mitchell's*  eost 
pfiratm  t*  r*. 
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fcrent  from  those  loday.  We  surest  us  one  siltoriiiitl vc*  Ihe  survey  of  his  own 
meuihers. 

While  we  employ  the  XCTA  estimates  of  suhscriU»r  demand  in  projecting  the 
profitability  of  eahle  systems,  we  also  utiiUo  a  more  conservative  assumption 
for  the  top^iuo  markets— iVi.Ii'.f  uf  homes  passed,  the  datum  which  the  XOTA 
claims  U  represeiuat ive  of  lUT'J  conditions*.  As  a  final  calculation,  we  even  utilize 
a.  very  low  h>'r  subscriber  penetration  assumption,  ami  we  lind  that  copyright 
fees  ran  he  paid  I »y  systems  in  the  top  100  markets  with  this  very  low  subscriber 
ponerivition  it'  revenues  per  subscriber  j-mw  i ■  \"  at  h  ast  L"; ;  per  annum.  Since 
tew  cable  systems  will  1m*  Imilt  in  anticipation  of  suhsrrihcr  penetration  of  less 
than  lie;  of  homes  passed.  I  his  provides  a  lowei  limit  to  anticipated  profitability 
which  U  in  lite  runtfe  of  1 1.8  to  UVJ'J.  We  cannot  disagree  with  Mitchell's  pes- 
simistic projections  for  middle-market  systems  if  they  are  conneetci!  to  only 
'11  to  :;v  <  of  homes  passed,  We  >impl>  do  not  believe,  however,  that  profitability 
estimates  >jniuh1  he  basvd  upon  subscriber  penel ration  levels  of  systems  which 
even  by  Mitchell's  own  usM-rlfoti  will  not  in*  built. 

:;.  .  i !  ]*  i  i  i  i.i  is  nr  m;w  <  a  in  i  siajvu  is  t  ion  is  l  i  m  a  ikii  mioh  rAtiti.irv 

U  U  now  a  wclbaeeiptcd  principle  of  pi.v.n  utility  refutation  that  nfi  of  tin? 
capital  fa'-ilities  required  for  the  trencvatioii  of  joint  products  shoiihl  not  he 
allotted  \i  nuly  one  of  Hicm'  products  or  services,  h  would  he  equally  falacious 
fn  alliinuff  all  of  'he  pr^/ir>  of  ;i  very  profitable  cable  system  to  leaded  chan- 
nels and  lo  assiui  Hie  rost  of  (lie  capital  facilities  required  to  transmit  these 
channel*  entirely  to  the  ret ran>mi>sion  of  broadcast  signals  offered  hy  the  ca hie 
owner,  l-'  u'  (iiis  reason.  wo  have  calculated  the  profitability  of  eahle  systems  un- 
der the  iissiiinpHou  of  i  lot  revenue  growth  from  new  services.  To  d<>  other- 

wise  wiuihl  understate  the  ability  of  these  sysivms  to  pay  mandatory  copyright 
fees. 

In  his  testimony,  however.  .Mitchell  admitted  that  he  did  not  include  the 
revenues  <>v  costs  from  new  services  such  as  leased  channels  or  pay  (aaMt*  in  his 
study  because  the  "programming  show  n  on  such  chauuels  is  fully  suhject  to  the 
present  cpyrteh?  law,"  While  we  do  not  doiiht  that  eahle  owners  will  he  required 
to  compensate  copyright  owners  for  this  additional  prolan minim;  in  proportion 

the  added  net  revenues  irenernled.  we  camml  agree  with  Mitchell  in  excluding 
these  revenues  from  the  analysis  of  overall  eahle  prolitahility.  These  leased  or 
pay  channels  will  utilize  the  same  capital  equipment  as  the  ret ransuiHfed  broad- 
cast signals  and  will  contribute  !■•  amortising  this  investment.  Therefore,  it  is 
invalid  to  exclude  such  a  mi  I  la  ry  act  i  vit  ies  from  calculations  of  the  rate  of  return 
on  tuM  inn  staff  at  in  eahle  plant.  Mitchell  should  evchido  a  i*rn  mt'i  share  of 
He-  capital  base  from  his  more  narrow  calculation  of  "profitability"  or  alterna- 
tively, iuelmle  i lie  net  iv\'c|]ilis  to  he  expected  from  these  new  services.  To  do 
otherwise  w«»Uld  he  tantamount  to  assigning  all  of  the  protits  from  eahle  r »pe ra- 
ti'ns  ro  iea-ed  channels  i.c  n>  eay-h-V\ ishm  services  while  t  re  a  ( itig  t  he  retrans- 
mission  ..f  hivadeast  signals  ««f  "loss  leaders." 

While  w».  are  unable  at  thi^  time  t  »  provide  nreeise  olhnat^s  <<f  future  revenU4* 
L'l-i'Wtti  w^.  ha\e  catcuiiHed  itie  piMfira  hit  it  y  i»f  aU  s\sfem<  under  fhrec  ilifferetit 
assnmpM'OL^i  ahoUl  tlu>  rate  uf  growth  in  revenues  jh  r  suhx -riher: 

i;n     ,  |  .-r  yea r 

tin      ,  irv  yea  r 

1  e  <!',♦■'  *  Vea  r 

Yhc*.»  a-^ui.ijt»..it-        j.;-.-!-,: :-!;,  -vafive  in  1i:Ja  pnt(.nti:d  for  new 

caJde  >i>nhes  mid  the  po>*ihi  J  ii  ii  ^  fny  ^i,>\\t\i  in  fees  for  traditional  has/c  serv- 
U  •  s.    ;,: ,  .f  alt.  rnatSv'-  ■  w.i  i  el.        !  sera  use  it  il'ust  rates  the  difference  he- 

iwiefi  1  Mitetu'li's  as^nai]  !  1 « >n  i  w  >  i  a  ud  !he  pro  *!•<•:  ions  tmpllelt  in  eahle  own* 
er<"  aeipiN:? h»ii  prices  for  eomph  fed  *y>tents  in  l!>71  PJT'J,  These  prices  relleet 
the  fej,.i*  ii  »i  that  ia^h  d  «w  wit]  tsvuw  -if  a  r-afr-  euui-a'cnt  to  fK'  in  per- 
peMiity  .»n  antii-ipation  w!ii<  h  i<  eon>Uieid  wilh  irr«>wth  3n  revenues  t>er  suh- 
seriler  4.f  ir.-ae  Ham      ;  per  >ear  wilh  \\<>  increases  in  e.ets. 

The  effect  *»f  alhivvjiii:  revenues  )>er  suhseriher  to  xmw  at  per  year  is  con* 
shhaahh-.  n;i  the  averayre.  tlos  growth  rate  leads  to  an  increase  nf  0  t>erc<»nlagO 
point <  in  the  mciiial  rate  of  return  availahle  to  system  owners.  A  more  modest 
'2' <  v*r\»uih  rate  iueieases  the  e.-timul'ed  talcs  «»f  returti  hy  approximately  o  p<-r. 
rentaT'*  pi »]nts. 
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4.  OWNER'S  EXPECTATIONS  OF  CABLE  PaOFJTABILlTr 

Perhaps  the  most  dramatic  evidence  that  Dr.  Mitchell's  profitability  projec- 
tions are  too  low  comes  once  again  from  the  cable  television  industry.  In  107i- 
1072,  a  number  of  these  tirms  were  engaged  In  an  active  policy  of  acquiring 
existing  cable  systems  at  prices  which  averaged  $325  per  subscriber  at  maturity. 
Siuec  the  reproduction  costs  of  these  systems  is  usually  loss  than  $200  per 
subscriber,  at  least  $12r»  nf  Hip  nuroWwe  price  must  reflect  anticipated 
profits  in  excess  of  the  cost  of  capita*. 

There  appears  to  be  some  evidence  that  the  rate  of  return  before  taxes  required 
for  the  construction  of  cable  systems  is  15%  per  nnnum  {although  Mitchell  states 
that  returns  in  the  range  of  0%  to  13%  are  likely  to  attract  equity  investors). 
Mitchell  projects  rates  of  return  of  less  thsiu  i.V/,  for  all  but  large  systems  outside 
the  top  100  markets.  Even  In  these  markets,  he  predicts  that  systems  of  10,000 
subscribers  will  realize  only  13.0  to  17.0%.  liut  the  terms  under  which  the  aver- 
age system  was  purchased  in  1071-72  reflect  expectations  of  at  least  a  20 tf? 
annual  return  on  capital  before  taxes.  It  is  quite  clear  from  this  evidence — 
the  price  knowledgable  buyers  were  willing  to  pay  in  the  market  place — that 
the  industry  members  do  not  believe  Dr.  Mitchell's  low  estimates  of  profitability. 

5.  NEW  SYSTEMS  A.\P  FRANCHISES  IS  THE  TOP  %  00  MABKETS 

Much  of  the  NOT  A  testimony  centers  on  Dr.  Mitchell's  projections  for  the 
top  100  markets.  It  is  his  prediction  that  svstems  in  the  center  of  the  ton  100 

markets  will  earn  a  rate  of  return  of  2.4  to  10.4%  per  annum  before  taxes  even 
without  copyright  payments.  Clearly,  If  he  Is  correct,  there  will  be  no  construc- 
tion of  cable  systems  iu  the  top  100  markets  with  or  without  copyright  fee 
payments. 

Surprisingly,  however,  th?re  Ms  been  considerable  activity  in  the  center  of 
the  top  100  markets.  Between  1070  and  1072,  the  number  of  franchise  applica- 
tions in  the  central  cities  of  the  top  100  markets  increased  from  an  average  of 
1.5  per  cltv  to  nearly  3.0.  In  Chicago,  17  applications  were  pending  in  1072.  In 
Milwaukee,  14  were  outstanding  while  in  Portland,  Maine,  13  were  pending.  In 
three  other  cities,  10  separate  franchise  applications  had  been  received  by  munic- 
ipal authorities.  Since  the  beginning  of  1073  another  10  franchise  applications 
have  been  received  by  the  regulatory  authorities  in  the  central  cities  of  the  top 
100  markets. 

Despite  the  freeze  on  imported  signals  in  the  top  300  markets  until  early  1072, 
22  new  systems  began  construction  in  the  central  cities  of  the  top  100  markets 
between  1070  nnd  1U72.  The  new  cable  rules  euunciated  by  the  FCC  in  1072 
should  allow  other  franchise  holders  to  begin  construction  once  the  municipal 
and  FCC  administrative  processes  are  completed. 

This  strong  evidence  of  investor  optimism  in  even  the  center  of  the  top  100 
markets  is  hardly  consistent  with  Dr.  Mitchell's  projections  of  low  profitability 
v*r  these  systems.  Once  again,  we  conclude  that  the  cable  television  industry 
does  not  accept  Dr.  Mitchell's  conclusions  and  that  its  members  believe  that  the 
future  is  bright  for  cable  investment  in  even  those  areas  with  three  or  more 
strong  local  signals. 

C,  EITEITS  OK  TJJE  DEFINITION  OF  A  CABLE  TEfEVISTO.V  SYSTEM 

The  definition  employed  for  a  cable  television  system  In  S.  1301  could  have  a 
substantial  effect  upon  the  magnitudes  of  copyright  fees  paid,  and  the  Subcom- 
mittee should  be  aware  of  these  effects. 

ttider  the  informal  definition  which  has  been  u=vd  by  the  cable  television 
industry  since  its  inception,  and  employed  by  the  NCTA  as  well  as  by  statistical 
services  such  as  the  Television  Fnctbook  and  others,  a  cable  system  has  been 
considered  as  being  under  single  ownership,  generally  having  a  single  head  end, 
and  operating  over  a  contiguous  geographic  area.  The  discussions  held  hereto- 
fnre  between  copyright  owners,  representatives  of  the  cable  industry,  the  Sub- 
OMiumittee  staff,  and  others,  have  been  in  terms  of  this  definition.  The  economic 
analysis  pcerformod.  including  that  by  Mitchell,  has  also  employed  this  definition. 

In  his  testimony  on  August  1,  however,  Mr.  Foster  proposed  an  alternative 
definition  as  follows.  "A  'cable  system*  is  any  facility  providing  a  cable  service 
which  in  whole  or  In  part  receives  signals  transmitted  by  one  or  more  broadcast 
stations  licensed  by  the  Federal  Communications  Commission  and  simultaneously 
**^e"  tl'.cei  v.'.re  or  cable  or  i,tdfc*t  i\»  ,-At\«5v.iiVuii£  ivi£ iv»!>c rs  of  the  public 
within  a  potitical  subdivision  within  which  the  facUiti/  operates  (emphasis 

o 


ERIC 


01  ti 


supplied*."  It  Is  the  latter  part  of  this  definition  which  has  a  sftriiffietinf  effect 
upon  ihe  amounts  of  copyright  ft»t*  to  he  paid  because  nuny  systems  (Operate 
nver  Uhuv  than  cue  political  subdivision.  Thus,  by  the  conventional  Jutltist r.v 
uniniiiuu.  there  arc  about  s.uno  systems:  hut  hy  the  delinition  proposed  by 
Mr.  Koster.  there  would  lie  about  »i,000  systems-each  system  being  split  into 
two  "systems"  on  the  average.  If  the  alternative  definition  were  made  operative 
in  the  bill,  the  effect  on  the  amounts  of  copyright  Tee  pahl  by  the  cable  Industry 
Would  he  to  reduee  t  hem  hy  one  half. 

An.exjmpte  makes  elear  why  this  would  happen.  Suppose  a  (able  system  with 
tpmrterly  revenues  of  $Hio.on<i  operated  over  two  adjoining  townships,  and  ob- 
tained $M),IH)0  in  revenues  Trout  each  one.  t'nder  the  conventional  definition,  this 
>>>tem  would  pay  St.OOO  each  quarter,  or  "2 of  its  total  gross  revenues. 
I'nder  Ihe  alternative  definition,  however,  this  system  would  be  viewed  as  two 
"sjslem*"  each  with  revenues  of  $S(MK)(>.  Kueh  of  the  "systems"  would  pay 
only  Sl.'.iH)  per  quarter  and  together,  they  would  pay  $2,400  or  only  l..V,<  of 
re  veil ues. 

7.  I  HK  KKIKIT  Ol  MOiUmxO  TIIK  l'KOl'OKKO  YY.K  S(  ItKDCC.K 

The  copyright  fees  proposed  in  S.  1301  vary  from  1%  to  !3tf>  of  gross  revenues 
in  Jive  discrote  steps.  The  Chairman  of  the  Subcommittee  has  requested  that 
we  analyze  t he*  effect  upon  cable  system  profitability  of  fees  which  are  twice 
as  high,  i.e.,  which  vary  from       b>  10%. 


The  average  fee  paid  under  the  schedule  proposed  in  S,  1301  Would  be  nearly 
f  of  total  cable  revenues  under  current  conditions.  This  average  would  ap- 
proximately double  to  K'c  of  cable  revenues  if  the  fee  schedule  were  increased 

to  'J -10%,  Tl  fleet  upon  profitability  would  be  dc  minimis  as  the  following 

e.U'i  rpt  (turn  Tables  K-3  to  10—7  ttf  our  study  demonstrates: 

THE  tfftCr  Of  MODlFYHa  the:  proposed  fee  schedule 


Rata  of  return  h  percent  before 
taxes  with— 


f.'srket 


I 

Mrddl* 

51  1.1  JOLT 

Ftfge. . 
101  i>1i»:m 


Fees  specified 
in  S.  I36t 
(I  to  5 
percent) 


16  2  26.7 
13  9  24.5 


14.0-24. 6 
12.4  2J.1 


15.8  24.7 
12.7-22.0 


Alternative 
copyright 
fee  schedule 
(2  to  10 
percant) 


15.3  25.7 
13.0  23.6 


13.1-23.7 
11.6  22.3 


14.9  23.8 
11.8-21.2 


An  may  be  observed,  the  effect  of  doubling  the  fee  schedule  is  to  reduce  ratios 
of  return  by  less  than  1  percentage  point.  Average  returns  arc  still  for  In  excess 
of  the  UM.Y  r  required  hi  attract  investor  capital. 

v  iiik  WAir.unurv  or  hvidkxck  rat  tiik  dkt khm i nation  or  copyright  fkes 

In  his  August  1  statement  before  the  Subcommittee,  Mr.  Foster  argued  for 
the  establishment  of  an  initial  fee  schedule*  for  compulsory  copyright  license  for 
cabic  television  systems  by  Congress  0»*J<S>.  His  major  rev n  was  that  "suflieient 
empirical  data  simply  docs  not  presently  exist  to  pcrintt  arbitrators  to  fairly 
establish  an  initial  fee  schedule"  but  would  ho  available  hi  three  years  when  the 
arbitrators  would  convene  under  the  proposed  bill.  We  believe  that  a  great  deal 
of  economic  evidence  presently  exists  or  can  readily  be  obtained,  sulliclotit  to 
permit  arbitrators  to  make  an  informed  determination  as  to  just  and  reason- 
able fees. 

The  amount  of  financial  data  presently  available  from  the  cable  television  in- 
dustry includes  financial  statements  of  hundreds  of  cable  companies,  some  of 
them  publicly  held.  In  most  cases,  these  companies  maintain  financial  records  by 
Q    stem,  samples  of  which  could  be  obtained  under  proper  circumstances  bv  an 
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agency  of  the  government.  Snim*  of  I hrsi«  limiueial  statements  me  avsiiljililo  for 
each  of  more  Mian  ton  yours  in  the  past,  in  addition,  in  the  spring  of  1!>?2,  the 
FCC  reuuested  detailed  financial  information  from  all  cable  television  svstviiw 
in  the  country  ( \  ia  their  form  H-JOi.  This  included  not  only  profit  ami  loss  state- 
ments b.y  Mij-stvai,  but  also  much  other  data  which  could  be  of  use  to  the  arbi- 
trators. Whuo  tins  data  is  not  In  the  public  domain  because  it  was  obtained 
under  conditions  where  iiitll viilunl  system  conthlontiaJIt.v  is  to  be  maintained,  the 
ICC  might  he  por-naded  that  ils  suitable  analysis  under  proper  auspices  for  the 
purpose  of  determining  copyright  fees  would  he  In  the  public  interest.  In  addi- 
tion hi  the  above,  literally  dozens  of  economic  studios  have  been  prepared  by 
thuuuial  analysts  aud  consulting  companies,  in  particular.  Hand,  Mitre,  and  tin* 
Stanford  Research  Institute.  These  can  all  provide  the  arbitrators  .substantial 
guidance. 


Mrsrc  Kihvator*  X.vrio.vAr.  C'oxfkiiexce, 

WiuthhHjtvHi         July  to,  WW. 

Mr.  Thom  as  <\  Hkknxan, 

Vhlvf  r',(o<«  /f  SubcfMtmitti'i*  mi  i'atittfx,  Trad*  murks  and  Coiwriahts,  C.S, 
SYao/r,  Wnxfihiytitn,  Uj\ 

hKAH  Mk.  Ihn.xxw:  At  the  request  of  hoonard  Feist,  Executive  Vice  Presi- 
dent of  the  National  Music  ruhlWhcrs'  Association,  we  are  sending  you  the  fol- 


lowing actions  taken  by  the  National  KyocuHvc  hoard  of  the  .Music  Kducatnrs 
National  Conference  at  their  recent  meeting  here  in  Washington: 

"It  was  moved  by  Halrd.  seconded  by  Kiotman  and  carried  unanimously  that 
the  MKNC  National  Kxecutive  Hoard  establishes  as  the  indicy  of  the  Music 
Kducatnrs  National  Conference  that  the  Copyright  Law  shall  be  observed  and 
that  Improper  and  unauthorized  use  of  music  and  oilier  printed  materials  pro- 
tected under  that  law  shall  be  prohibited  in  all  Conference  activities.  Further, 
all  MKNC  national  and  state  affiliates  are  urged  to  adopt  a  similar  position  as 
official  policy. 

"It  was  moved  by  Homier,  seconded  hy  Haird  and  carried  unanimously  that  the 
MKNC  National  Kxecutive  hoard  directs  that  official  MKNC  policy  on  the  use 
of  copyrighted  materials  he  .implemented  in  the  following  ways: 

(1)  When  a  director  accepts  an  invitation  to  appear  on  a  convention  program 
he  shall  sign  a  declaration  statins  that  he  has  road  the  MKNC  policy  ami  will 
not  use  imaut»  uizod  copies  of  copyrighted  materials. 

C>>  Any  participant  in  a  MKNC  program  violating  this  policy  iiosHlon  will 
he  subject  to  suspension  from  the  program. 

(3 J  The  action  of  the  National  Kxecutive  Hoard  shall  be  communicated  as  a 
matter  of  general  information  to  ah  partieipauts  in  MKNC-spousorod  activities;* 

This  demonstrates  the  concern  of  our  officers  for  educating  the  membership  to 
have  respect  for  the  Copyright  Law.  At  the  same  time  we  would  like  to  reaflirm 
our  interest  in  having  new  legislation  which  would  make  it  easier  for  teachers 
to  umiorrtand  what  they  can  do  with  copyrighted  materials  as  they  pursue  their 
professional  charge  of  educating  children. 
Cordially  yours, 

C  hawks  I,.  Oaky, 
Executive  Secretary. 

StaVkmkn  r  ox  S.  1301  ox  Hkhau-  of  tiik  Mrsic  Km  cAtoRS  National  Confkrexck 

The  Music  Kducator.s  National  Coiifereuce  has  followed  the  struggle  for  new 
copyright  legislation  with  «reat  interest  for  the  past  10  years.  Members  of  the 
organization  tost  Hied  at  earlier  bearings  and  wore  a  part  of  the  "summit  moot, 
ituf  in  the  oilier  of  the  Uejdstov  of  Copyrights  at  which  the  compromise  on  "fair 
use"  which  led  to  section  107  in  the  l  resent  Senate  Hill  1301  was  readied.  MKNC 
has  participated  regularly  ia  the  deliberations  of  the  Ad  Hoc  Committee  of  Kd- 
mntlonal  Organizations  on  Copyright  /.ogtsJation.  At  the  same  time  it  hits  main- 
tained friendly  relations  w  ith  ttie  music  publishing  industry  and  has  acted  to  pro- 
tent  the  interests  of  that  group  with  the  MKNC  membership.  A  recent  action  of 
the  MKNC  National  Kxerufive  Hoard  designed  to  enforce  obedience  In  the  present 
copyright  law  during  all  MKNC  sponsored  events  has  been  sent  to  the  office  of  the 
suln-ommi tree's  chairman. 

It  is  the  position  of  the  MKNC  that  now  copyright  legislation  is  tacHr  needed 
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Music  teachers  nml  to  know  what  they  can  ami  cannot  rto  with  the  sophist ieaied 
means  of  copying  printed  material  and  sound  now  at  their  dis]J0sal.  They  need 
to  he  able  to  teach  in  ways  Unit  will  enable  them  to  do  their  best  job  of  instruct- 
liiK  their  charges  but  without  damning  the  interests  of  authors  and  composers. 
The  compromise  represented  by  the  fair  use  provisions  of  section  10T  still  seems 
to  be  a  workable  solution  and  MKNO  specifically  endorses  this  section: 

Million  107.  Limitations  on  exclusive  rights:  Kair  use  .  .  .  the  fair  use  of  a 
copyrighted  work,  including  such  use  by  reproduction  in  copies  or  phonorecords 
or  by  any  other  means  spec! lied  by  [Section  100],  for  purposes  such  as  criticism, 
comment,  news  reporting,  teaching,  scholarship,  or  research,  is  not  an  Infringe- 
ment of  copyright.  In  dctemtfuitu?  whether  the  use  made  of  a  work  Iti  nity  par* 
titular  case  is  a  fair  use  the  factors  to  be  considered  shall  include:  (1)  t Ho 
purpose  and  character  of  the  use;  4{2)  the  nature  of  the  copyrighted  work; 
the  amount  and  substantiality  of  the  portion  used  in,  relation  to  the  copyrighted 
work  as  a  whole;  and  (  I)  the  effect  of  the  use  upon  the  potential  market  fur 
or  value  of  the  copyrighted  work. 

The  Conference  takes  this  position  fully  aware  that  (lie  decision  on  the  Wil- 
liams and  Wilkius  ease  may  have  implications  for  the  future  development  of  the 
concept  of  "fair  use".  The  possibility  of  this  prompts  the  request  for  some  dis- 
claimer in  the  report  that  accompanies  the  bill  in  order  that  the  understanding 
that  existed  when  section  107  wns conceived  not  bo  prejudiced.  Without  that  some 
additional  protection  for  the  teacher,  such  as  the  Ad  Hoc  Committee's  suggested 
limited  educational  exemption  would  be  needed.  In  other  words  MKNO  is  satis- 
fied with  the  compromise  worked  out  originally  and  anxious  to  see  it  made  into 
lav/  so  that  we  can  begin  operating  under  it.  We  pledge  our  resources  to  helping 
music  teachers  understand  it  in  the  belief  that  it  can  be  made  to  work  to  the 
honeilt  of  students,  composers,  publishers  and  American  musical  culture  generally. 


Music  Library  Association, 
Auguxt  8,  1 

Mr.  Thomas  C.  Krkx>*a>% 

Chhf  Counsel,  Xilcet  Committee  on  Patent*,  Trademark*  and  Cawtriyht.  Com. 
.  miltec  on  the  Judiciary*  l  .S.  senate,  Old  Senate  Office  Huildinrj,  Washing- 
ton, />.(*. 

Dear  Mn.  Hrfn.nan:  On  behalf  of  the  Music  Library  Association  I  should  like 
to  otter  a  statement  on  the  proposed  general  revision  of  the  copyright  law  (S, 
1&>1)  and  request  that  this  statement  he  included  In  the  record  of  the  hearings 
which  were  held  by  Senator  McClellan  on  July  'M  and  August  1,  1U73. 

We  wish  to  express  our  concurrence  with  lite  principles  of  the  fair  use  pro- 
vision  as  presented  In  S  107  and  *j  10S  of  S.  lttiil.  We  are,  however,  (tmeerned 
about  the  phrase  "other  titan  a  mu>ical  work"  i  £  lOMd),  line  l!S).  by  which  li- 
brarians are  prohibited  from  extending"  to  users  of  printed  music  the  privilege 
of  obtaining  a  single  copy  of  a  work  that  is  granted  by  that  section  to  u<ers  of 
other  printed  materials  contained  in  libraries.  Musicologists,  musicians,  and  music 
lovers  shmld  nor.  we  believe,  be  denied  this  menus  of  access  to  certain  library 
materials  which  differ  from  other  materials  simply  by  virtue  of  their  subject. 

The  copyright  legislation  passed  by  the  House  of  Repivseutat Ives  in  IUU7 
(U.K.  251 L*.  1st  session.  PUth  Congress)  does  not  contain  the  exclusion  noted 
above.  Circumstances  relating  to  mu^ic  in  libraries  and  the  use  of  such  music  are 
precisely  the  same  now  us  they  were  during  the  period  leading  to  the  1007  bill. 
Thu*\  we  cannot  help  but  observe  that  the  phrase  in  the  Senate  bill  is  not  in 
the  host  interests  of  library  users. 

We  therefore  urge  that  the  phrase  "*a  musical  work'1  l>o  deleted  from  S.  IRtil. 
4-uahUn£  librarians  to  extend  to  users  of  music  the  rights  of  fair  use  of  libra ty 
materials,  the  same  rights  provided  in  §  H).S(d)  toothers. 
Sincerely  yours, 

Jamks  W.  n<rKTT,  Prcsidmt. 


Wattfnrerg  &  Wattknrrrg, 
Vttorxkys  and  Covxsr.i.oRs, 
Xcic  York,  AM'.,  August  JO,  SOU. 

Mr.  Thomas  C.  Hrbxxan, 

Chief  Counsel,  Select  Committee  on  Patents.  Trademark*  and  Copyright,  Com- 
mittee on  the  Judiciary,  L\#.  Senate,  Old  Senate  Office  Building ,  Washington, 

Q   Dpar  Mb.  Brexnan;  This  is  with  reference  to  a  letter  dated  August  8,  1973 
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to  you  on  the  stationery  of  Mush!  Library  Association,  signed  by  James  W.  Pruott, 
President,  urging  ileielion  of  the  words,  "a  musical  work"  from  Miction  10S  uU  of 
S.  13G1  appearing  on  Hue  L'.S,  page  0  thereof. 

I  wrote  you  on  December  l'J,  1972  concerning  the  same  subject  matter  an  It 
related  to  S.  (H4  ami  l  attach  a  copy  of  said  letter  for  your  ready  reference, 
it  applies  with  equal  force  to  S.  13(51  niid  Mr.  I'ruetfs  letter. 

In  addition  to  the  arguments  made  by  me  heretofore  Mr.  PruetCs  misleading 
reference  to  U.K.  2312,  1st  session,  00th  Cougress  demands  elai ideation.  Section 
10S  as  set  forth  In  U.K.  2512  which  was  passed  by  the  House  of  Representatives 
on  April  11,  linn  and  referred  on  April  12,  Vh)7  to  the  .Senate  as  an  Act  of  the 
House  of  Representatives,  formed  the  basis  of  o*J7  the  companion  bill  to  U.K. 
2512.  Section  108  of  1IJR.  2512  is  us  follows: 

,  Limitation  on  exclusive  rights;  Reproduction  of  works  In  archival  collections. 

Not  withstanding  the  provisions  of  section  100,  it  is  not  an  infringement  of 
copyright  for  a  nonprofit  Institution,  having  archival  custody  over  collections  of 
manuscripts,  documents,  or  other  unpublished  works  of  value  to  scholarly 
research,  to  reproduce,  without  any  purpose  of  direct  or  indirect  commercial 
advantage,  any  such  work  in  lis  collections  in  facsimile  copies  or  phono  records 
for  purjK)ses  of  preservation  and  security,  or  for  deposit  for  research  use  in  any 
other  such  institution. 

This  section  pive  a  limited  right  to  libraries  to  reproduce  for  purjioses  of 
preservation  and  security  or  for  deposit  for  research  use  In  any  other  library. 
This  indeed  was  a  far  cry  from  Section  10$  of  S.  1301,  a  greatly  expanded  pro- 
vision bolh  as  to  scope  and  application. 

Whereas  10S  of  II.  Jl,  2.112  had  been  aimed  at  serving  libraries  and  resvwhvr?, 
the  new  10S  is  "open  to  the  public"  and  serves  all  u>eis.  In  making  such  a  sweep- 
ing expansive  change  the  Senate  Committee  on  lbe  Judiciary  correctly  excluded 
fnau  the  application  of  Section  10S  certain  works  which  it  deemed  in  its  wisdom 
not  properly  includable  to  wit :  "a  musical  wo:-1:,  a  pictorial,  graphic  or  sculp- 
tural work,  or  a  motion  picture  or  other  audio-visual  work*'.  It  is  clear  that 
accessibility  and  freedom  to  reproduce  these  excluded  works  would  not  be  essen- 
tial to  legitimate  u^ers  of  libraries  ami  furthermore  such  works  would  be 
susceptible  to  economic  destruction  by  unbridled  copying. 

As  stated  in  my  previous  statement  on  the  subject  matter  a  musical  conijmsi- 
tlon  is  particularly  vulnerable  and  should  properly  be  excluded  from  Section  10^. 

At  the  hearings  on  July  HI  and  August  1,  lu?3  before  this  Committee  the 
amendment  to  section  His  (d)  recommended  by  the  American  Library  Associa- 
tion restated  tbe  exclusions  n foresaid  and  in  tbe  statement  of  the  Ad  Hoc  Com- 
mittee, Harold  E.  Wlgreu  said  '*Tho  Ad  Hoe  Committee  is  tiot  asking  for  the 
right  to  copy  an  entire  book  or  novel;  a  dictionary,  reference  hook,  musical 
score  .  . 

Included  in  the  11  organizational  members  of  the  Ad  Hoe  Committee  are  Music 
Educators  National  Conference  and  Music  Teachers  National  Association.  Jf 
these  large  music  organizations  do  not  ask  freedom  to  copy  musical  scores,  it. 
serves  poorly  for  the  Music  Library  Association  to  do  so  and  its  request  should 
be  rejected. 

This  loiter  is  sent  in  multiple  copies  for  the  Subcommittee's  use. 
Sincerely. 

trip  r».  Wattrxbekq. 

Wattenbkiio  &  Watt t:.v  jif.ro, 

At  [ok\i;vn  ami  <  'ot'XSKious. 
AY/r  J"*/7.\  AM  .,  Ihraubvr  W7.1 

Thomas  C.  Pounnan. 

Vhitf  couhsiI.  SithctMMittcc  on  Patent*,  Troricni'trkx  and  Copyrights.  Committee 
on  I  fir  Jmfieiitnt*  I'.s.  Senate,  WaRhnajtott.  /)/'. 

fH  AU  Mr.  ibu  v.v.w:  Kurtlmr  to  my  letter  of  October  I.  there  has  eoine 
to  our  attentbm  AU1.  Newsletter  No.  HS  which  sets  forth  an  "Amendment  to 
Copyright  JU'vlsion  Hill,  S.  Oil  recommended  by  Ihe  Association  of  Itesearch 
Libraries,  American  Library  Association,  and  others'"  respecting  Section  lus(d) 
and  states  that  the  amendment  "is  being  submitted  to  the  Senate  Subcommittee 
on  Patents  and  Copyrights  by  the  two  associations.'1 

Music  Publishers'  Association  of  the  United  States,  Ine.  is  opposed  to  the  said 
amendment  and  accordingly  submits  herewith  Jo  copies  of  an  opposition  state- 
ment so  that  each  member  of  the  Subcommittee  and  their  staffs  may  be  supplied 
a  Copy  thereof. 
Shy*  rely, 

Philip  B,  Wattenbero. 

Js>  closures. 
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Ni.\ii;.\ii..\r  vr  Pmi.ir  it.  VVa i ik.nhkuo,  Aitouxky  ton  Mrsic  Pi  bi.isiikks* 
Associauon  oc  iiit:  r>m:ii  Status,  Inc. 

Musk-  Publishers'  Association  of  the  l*nited  states.  Inc.,  i\  trade  association 
consisting  of  17  imporlant  publishers  of  educational,  religious  and  other  types  of 
music  thereinafter  referred  to  a  s  "MPA")  has  not  opposed  Sect  Ion  HW  because 
if  expressly  excludes  a  musical  wnik"  from  the  application  of  such  section.  This 
exclusion,  set  forth  in  sub-section  nil  of  Section  His,  clearly  states  that  "The 
rights  of  reproduction  ;uul  distribution  under  this  section  apply  to  a  copy  of  a 
work,  in  Ikt  than  ii  musical  work.  .  , 

However,  the  subject  amendment  contains  do  siu-Ji  exclusion  «nd  accordingly 
would  cause  Seel  ion  ins  as  amended  In  apply  to  musical  works.  On  thai  ground 
alone,  MPA  would  oppose  I  lie  subject  amendment. 

The  cxclush  u  of  musical  works  from  Section  IOS  is  correct  and  Is  base  I  upon 
sound  reasoning  which  should  I  e  restated  here  so  that  such  exclusion  can  he 
preserved  ami  retained  regardless  of  this  or  any  other  amendment  to  Section  HIS 
which  may  he  proposed  : 

1.  A  musical  composition  is  not  the  type  of  copy  righf  required  for  research  and 
study  of  the  serious  nature  involved  in  the  Williams  &  Wilkius  Case. 

A  musical  composition  is  not  the  type  of  copyright  that  can  he  subdivided  and 
disserted  as  is  the  case  with  medical  journals,  books,  periodicals  and  cone 
pcndiums  of  seientilie  writings,  information  and  articles. 

A  musical  composition  lit  most  instances  when  published  in  popular  editions 
and  arrangements  for  piano,  various  single  instruments  and  chorus  is  from  2  to  0 
pages  in  length  and  accordingly  is  easily  rtprnduccuhle  and  vulnerable  to  uuuu* 
thorized  copying.  Therefore,  it  requires  special  protection  ami  safe-guarding. 

lit  addition  to  the  aforesaid  grounds,  the  subject  amendment  is  opposed  for  the 
following  reasons : 

t.  Section  (ill  (  I  I  would  relieve  the  library  or  archives  as  well  as  the  user  of 
all  responsibility  to  Investigate  the  availability  through  commonly  known  trade 
sources  of  an  art  ale  or  other  contribution  to  a  copyrighted  collection  or  periodical 
Issue  or  "a  similarly  small  part  of  any  oilier  copyrighted  work".  A  musical  com- 
position  wou'd  be  one  such  other  copyrighted  work  and  it  is  Impra  Meal  tocorre* 
late  a  small  part  of  a  musical  composition  to  an  article  or  other  coii'k'ihution  to  a 
copyrighted  collection  or  periodical  issue.  Any  standard  which  would  reqidrc  a 
determination  as  to  what  is  a  "small  part"  of  a  musical  composition  is  unrealistic. 

2.  Section  i  diri)  would  permit  the  library  or  archives  to  supply  a  copy  of  an 
entire  musical  composition  without  any  requirement  on  the  part  of  the  user  to 
establish  to  the  satisfaction  of  the  1  Hoary  or  archives  that  an  unused  copy  cannot 
be  obJaimd  through  eonunouly  known  trade  sour* vs.  Minus  this,  the  likelihood 
of  an  Investigation  hy  ih"  library  or  archives  on  its  own  initiative  is  reduced  if 
not  entirely  eliminated.  The  section  would  be  inequitable  and  unworkable. 

H.  Section  <d>  \:\*  is  opposed  on  the  groumN  that  it  Is  meaningless.  The  library 
or  an  hives  should  le  ivuuirod  to  reprothiiv  nn  all  authorized  copies  of  copy- 
righted material  supplied  by  it  the  same  copyright  notice  as  appears  on  the 
copyrighted  work  itself  ami  a  caption  "Authorized  Reproduction". 

In  any  event  this  requirement  should  he  added  to  Section  10$, 

MPA.  along  with  National  Mtedc  Publishers'  Association  and  Mu<le  Library 
Association  has  long  recognized  the  problem  created  hy  out-of-print  copyrighted 
music  for  usors  and  libraries:.  As  a  resu't.  these  organizations  developed  and 
approved  a  form  of  MMtAUY  UK'jriStTioN  KOH  Ot'T(  IP-PK  t  NT  POPY- 
HlttHTKIi  >H*SH\  copy  of  which  is  aMaWied  hereto,  This  form  has  been  in  use 
for  a  numln'r  of  years  and  represents  a  practical  approach  to  the  problem.  It  is 
submitted  that  this  approved  method  of  doing  business  enhances  the  wisdom  of 
excluding  a  mimical  work  from  Section  ins. 

Attachment. 


This  form  approved  bv  Music  labrarv  Association  ("MIA"),  Music  Publishers* 
A-soeiation  i  "MPA")  and  National  Music  Publishers*  Association  ("NMPA"). 

To  .  Date  

( nam**  of  publisher) 

We  require,  for  library  use,  the  work(s)  entitled  : 


1.  If  in  print,  please  semi  us   copies  of  the  work(s)  and  bill  us. 


I.tmt.vnv  ItKQctsirtox  kor  Oi r-nK-PniNf  CorYRiouTKn  Mi'stc 


*J.  If  permanently  out  of  )iriiil.  t  ie.i  v  sign  I  lie  iIuj-Ui*al<<  of  (his  form,  \\  liiih 
shall  censtdute  permission  by  vihi  hi  us  tn  make  i»r  procure  the  making 
<'/   copies  of  r It* -  tvnrkfst.  I  i * r  only  on  t ho  following  ronditous; 

(  a  1  The  ropyvUht  notice  shall  in4  shov»  n  on  all  copies 

M>>  All  copies  shall  boused  for  library  usv  nniy. 

n-»  No  re.mding  u<e  ur  |  rri'iM in  iinr  for  profit  use  or  u>c  oilier  Hum  library 
iiM'  s'jali  tn-  iii;h h«  of  any  eopt  unlrss  >ueh  uM>  .  Pal]  be  expressly  licensed 
by  y«oi  <>r  an  agent  or  organisation  acting  mi  your  behalf. 

(di  We  shall  jay    for  t hi*  right  to  copy  pursuant  |u  this  permission 

hut  Hn|  olorlwlse 

»e>  We  iihM  hI"  not  i  ow  n  a  copying  machine, 

'i.  It'  any  work  referred  to  above  is  unpublished  and  available  on  loan  In  us, 
phase  advise  the  h  rius  and  conditions  of  such  loan.  If  not  available  to  us, 

please  Insert  nu  X  Ia  n-           ami  return  tin'  cluiilicato  of  this  form  to  us 

promptly. 

t.  It*  any  work  referred  to  a  hove  is  not  in  your  catalog,  please  insert  nn  X 

hero    and  return  the  duplicate  of  this  form  tn  us  promptly. 

Very  truly  yours. 
Agreed  to: 


r.y   i\y  iii.l.iiiiiii.iiiiii™ 

innim*  of  p'lliluiirn  ta;uii«'  f.f  lilruiyi 

This  form  vhouhl  he  fn *-|m r*'ii  in  duplicate.  Additional  copies  may  bo  secured 
fn»iu  Ml. A  ur  Ml'A,  UKi  Fifth  Av«  nue,  N.Y..  X.Y.  1(H>17,  4th  tinot*.  or  XMCA. 
KM)  Park  Avenue,  X.Y.,  X.Y,  lOO'JS. 


Srrw.EMKXTARy  Joint  Staikmkxt  ox  S,  IHfJl  ok  tjik  Xatioxak  Association  ok 

IlKO.ViJCASl'lNl}  ANO  THK  ASSOI  I.VTIOJS  OF  MaXIMIM  Ski<V(CK  TKI .KfAS'l KHS 

This  Supplementary  Statement  Is  addressed  to  the  modifications  which  the 
National  Association  of  Hroadeasters  (NAM)  ami  the  Association  of  Maxi- 
mum Service  Tolecastors  iMSTi  believe  should  hi-  mack'  in  the  provisions  of 
S.  bird  bearing  upon  cable  television  (CATV).  It  also  considers  scum1  aspects  of 
the  nra I  and  written  statements  made  or  submitted  by  representatives  of  cable 
Interest*  before  this  Knbeom;  dttce  on  August  1,  VM:i  Finally,  as  indicated  in  the 
statement  of  XAH  President  Vincent  T.  Wasilewski  at  the  August  1  hearing,  it 
deals  with  the  question  of  copy  right  liability  fur  eable  retransmission  of  spoiling 
events,  as  to  whieh  hrnadca>ters  were  not  requested  to  testify  on  August  1, 

lu  introducing  1:101  in  Mareh  of  this  year,  Senator  MeCiellan  noted  that  the 
TATY  provisions  would  havo  to  he  revised  in  tlie  light  of  events  that  Itave  oe- 
enrred  sinee  tlie  hill  was  originally  drafted  in  10<>0,  Those  events  include,  most 
notably,  two  eritieal  developments,  'i'he  Jirst  \va>  the  Xovemher  1071  Consensus 
Agreement  (Appendix  A  i,  whleh  broke  t  hi*  impasse  among  broadcasters,  cable 
Interests,  and  copyright  owners  over  TATV  copyright  and  other  matters  relating 
to  cable  television.  The  second  was  the  implementation  of  all  of  the  Consensus 
except  the  copyright  aspects  in  the  form  of  new  cable  regulations  adapted  by  the 
federal  tVmmuntertUons  Commission  in  IVhruary,  107:!.  which  terminated  the 
freeze  on  CATV  development  and  established  the  conditions  for  expansion  of 
CATV  throughout  (he  country.  This  second  development  provided  the  CATV 
Interests,  but  not  the  broadcasters  or  the  copyright  owners,  with  the  principal 
benefits  promised  them  by  the  Consensus. 

Although  the  Consensus  Agreement  was  generally  more  favorable  to  CATV 
than  to  broadcasters  or  copyright  owners,  all  the  parties  who  accepted  it  com- 
promised deeply  entrenched  positions  as  to  the  extent  and  terms  of  the  copyright 
liability  of  cable  systems  and  as  to  the  regulatory  conditions  under  which  such 
svstems  should  bo  permit  toil  to  operate.  The  Consensus  provided  that  the  parties 
would  support  legislation  implementing  its  provisions  relating  to  copyright,  ami 
the  Federal  Communications  Commission  promptly  implemented  the  regulatory 
provisions  in  the  expectation  that  implementation  of  the  copyright  provisions 
wiudd  follow. 

It  is  clear  that  the  Commission  adopted  the  Consensus  specifically  because  of 
the  eopyrlght  provisions,  it  promulgated  its  cable  regulations  conforming  to  the 
Consensus  only  after  its  Chairman  had  soliellod  ami  received  the  advice  of  Sena- 
tor McClellan.  as  Chairman  of  this  Subcommittee,  that  FCC  implementation  of 
the  regulatory  provisions  of  the  Consensus  would  "markedly  facilitate  passage 
of  copyright  legislation,'*  and  that  the  entire  Consensus  was,  hi  his  view,  *kin 
the  public  interest  and  . . ,  a  reasonable  compromise  of  the  positions  of  the  various 
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parties.'*  (Appendix  11).  On  the  strength  of  this  assurance  from  Senator  Mc« 
Ctellan,  the  Commission  then  concluded  that  Its  adoption  of  the  Conseusns  would 
"markedly  serve  the  public  interest. " 

Having  agreed  to  the  Consensus,  NAB  and  MST  support  enactment  of  the 
copyright  legislation  contemplated '  by  that  Agreement,  although  our  support 
doiKUds  on  tiie  implementation  of  the  entire  compromise.  Adhering  to  the  spirit 
of  the  Consensus  as  well  as  to  the  letter,  \\c  have  joined  with  the  copyright 
owners  in  drafting  revisions  of  Section  111  ami  certain  other  provisions  of  s. 
1301  which  would  achieve  this  result.  A  copy  of  the  Revised  Text  we  propose  Is 
attached  as  Appendix  <\  Ever  since  the  Consensus  was  agreed  to,  NAH  and 
MKT  have  tried  repeatedly  to  Induce  the  National  Cahle  Television  Association 
iNCTA),  which  formally  accepted  the  Consensus  on  the  same  day  as  tlie  N*AU, 
to  join  them  in  this  effort,  hut  NCTA  has  consistently  refused. 

Our  He  vised  Text  docs  not  afford  either  broadcasters  or  copyright  owners  the 
full  protection  to  which  we  believe  they  are  entitled,  In  particular,  the  grant  of 
broad  compulsory  copyright  licenses  for  CATV  rest  rair<niissioii  of  (lie  signals  and 
programs  of  broadcasters  gives  cable  systems  an  unfair  competitive  ud  vantage 
over  broadcasters  and  an  unfair  bargaining  advantage  in  dealing  with  copyright 
owners;  in  effect,  it  also  provides  them  with  a  subsidy  out  of  the  pockets  of 
copyright  owners  and  competing  broadcasters  in  tile  form  of  lower  fees  than 
I  hey  would  i»ay  If  they  had  to  bargain  for  a  license.  The.  exemption  froin  normal 
copyright  liability  confer  ml  upon  small  cable  systems,  of  course,  is  a  straight 
subsidy  i  my  able  to  such  systems  out  of  the  same  pockets.  In  addition,  under  the 
compulsory  license  granted  by  the  Consensus,  copyright  ow  ners  and  broadcasters 
will  enjoy  substantially  less  exclusivity  protection  in  markets  below  the  top  50 
than  they  could  ordinarily  exiiect  vis-a-vis  other  broadcast  stations.  We  are 
nonetheless  supporting  these  and  other  unfavorable  provisions  of  the  Consensus 
Agreement  because  we  solemnly  undertook  to  do  so,  and  because  in  so  undertake 
Jug  we  were  assured  of  comparable  support  from  VCTA  for  the  critical  cony- 
right  protections  provided  elsewhere  in  the  Consensu.*, 

We  recognizee  that  Congress  Is  not  I  ound  by  the  copy  rigid  terms  of  the  Con- 
sensus, any  more  than  tho  FCC  was  hound  to  adopt  Its  regulatory  provisions. 
Nonetheless,  prior  to  the  Consensus  the  Chairman  of  this  Subcommittee  re- 
peatedly urged  tho  parties  to  sock  a  compromise  over  the  Intractable  copyright 
issues  which  had  long  delayed  enactment  of  copyright  revision  legislation.  The 
Chairman  and  the  FCC  have  emphasized  that  I  he  compromise  actually  negotiated 
is  reasonable  and  hi  the  public  interest.  The  FCC  acted  in  reliance  on  the  Con- 
sensus in  issuing  its  IU72  cable  regulations.  In  these  circumstances,  failure  to 
implement  the  copyright  provisions  of  the  Consensus  could  only  encourage  abuse 
of  the  legislative  and  administrative  processes  by  future  participants  ami  im- 
plementation of  tlie  copyright  provisions  of  the  Consensus  is  the  appropriate 
means  to  servo  tlie  public  interest. 


Tho  Consensus  Agreement  was  to  hnv»»  ended  years  of  conflict  over  a  variety  of 
N>ues  relating  to  CATV  copyright  liability,  including  such  basic  questions  as 
whether  cabte  retransmission  should  be  given  tho  extraordinary  privilege  of 
a  compulsory  copyright  license  and  what  protections  should  he  provided  for 
broadcast  stations,  with  which  cable  comix  tos  but  on  which  it  must  also  rely  for 
t  he  bulk  of  the  programs  it  supplies. 

A*1  the  Court  of  Apj>cals  rcrontly  held  in  (;utnmhin  Ih'r*<t<t€4i*thttf  8}t#tcnnt.  Inc. 

v.   Trh-PrtiMpTir  Corp..  _   F.2d    CM  Cir.,  I>oofcet  Xo.  7:J-1£00, 

Maivh  N.  ll)7Jl>.  cable  systems  are  subject  to  copyright  liability  under  present 
copyright  laws  when  they  retransmit  distant  signals  which  could  not  be  taken 
off  the  air  by  a  local  antenna  without  the  aid  of  microwave  relays.  Kxeopt  in 
localities  where  then*  are  peculiar  difucidtics  in  receiving  local  si  una  is.  the 
importation  of  silrh  distant  signals  via  microwave  is  the  principal  service  pro- 
vided by  CATV  to  its  subscribers.  Nonetheless,  although  cable  systems  have 
U-eii  spreading  rapidly,  they  have  yet  to  pay  copyright  owners  anything  for  the 
programs  they  retransmit. 

Present  law  aside,  cable  systems  have  in  the  past  argued  that  they  should 
be  exempt  from  copyright  liability  because  copyright  owners  arc  fully  reimbursed 
by  broadcasters  for  tlie  use  of  programs  retransmitted  by  cable,  Kven  if  this  were 
true.  It  is  not  clear  why  profit-making  cable  systems  should  be  given  a  free  ride 
at  broadcasters*  expense  instead  of  |*iying  their  share  of  copyright  costs.  Hat  the 
truth  is  that  the  importation  of  distant  rignah:  Jo  compete  with  the  signals  of 
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local  broadcasters  does  not  h  aw  iniact  the  revenues  of  either  broadcasters  or 
copyright  owners.  The  proliferation  of  distant  signals  hi  a  local  market  frag- 
mhiis  the  local  audience,  thus  reducing  the  advertising  revenues  of  local  broad- 
t'^icis  ami  lu  consequence  tin*  amount  of  the  copyright  fees  they  can  pay.  This 
ivwnm-  less  is  not  offset  l»y  inereascd  revenues  to  the  broadcasters  whose  sig> 
naN  iive  carried  by  eable  to  distant  markets,  hecause  such  fragment  a  I  increases 
in  a  broadcaster's  audience  in  (he  f<  rm  of  distant  viewers  cannot  ordinarily  be 
*o!d  to  advertl-ers.  Local  ndveri  hers  olo  iously  liave  no  interest  in  paying  to 
liave  their  messages  transmitted  lo  distant  markets,  and  national  advertisers 
have  consistently  found  it  uneconomic  to  sell  in  a  market  through  ret ra  n. stubs- 
>mn  ot'  ilNtn lit  .signals,  Hear  channel  ratlin  stations,  tor  example,  which  can  i*> 
be inl  ;ti  night  over  all  <«v  innM  of  the  Putted  States,  cannot  sett  their  distant 
ei udicmvs  to  advertisers  n>  any  simiitV-ruit  decree,  and  the  scattered  Innkets  of 
ib*iaui  audictmes  gained  through  cable  are  even  less  appealing.1 

Indeed,  one  ot*  file  two  principal  audience  rating  services,  on  wfu'eh  advertising 
rates  ai'i'  bused,  does  not  even  attempt  to  report  the  size  of  distant  audiences  ac- 
quired through  ealde.  Thus,  it  i<  Hear  I  bat  under  an  equitable  copyright  system 
desigmd  lo  encourage  program  creativity,  cable  should  pay  its  way  tike  other 
Users. 

Cable  interests  liave  also  earnestly  contended  that  even  if  they  must  pay  some- 
thing, they  should  not  have  to  bargain  for  copy rights  as  broadcasters  inu^t  do. 
They  hav  e  argued  that  a  <  able  system  eannot  possibly  identify  and  then  negotiate 
with  the  ropvnuh*  owners  of  each  of  the  multitude  of  programs  it  carries.  These 
dittii  uJties.  it  is  is  fair  to  say,  haw  been  exaggerated  out  of  all  proportion  to 
their  actual  subsfauee.  The  necessary  information  as  to  copyright  owners  can  he 
obtained  from  I  he  networks  and  the  stations  whose  signals  are  carried.  And  the 
number  of  copyright  owners  of  television  programs  curried  by  a  typical  (able 
>\>rem  is  in  fact  relatively  small.  The  stations  that  are  carried,  ihe  networks, 
several  major  him  producers,  and  a  relatively  small  number  of  tlist riliutors  ac- 
count t'or  tlie  great  hulk  of  copyright  program  material.  Nothing  prevents  cable 
\vstems  from  negotiating  schedule*  of  rates  for  all  available  combinations  of 
programs  offered  by  eac  h  of  rhr.se  owners,  vsiih  the  aid  of  a  cominon  XCTA 
negotiating  ofliee  if  necessary,  and  then  simply  determining  from  the  schedules 
the  amount  of  the  fees  that  are  due  on  the  basis  of  the  programs  actually  retrans- 
mitted. The  music  publishers,  through  ASCA1\  have  worked  out  such  a  solution 
for  dealing  with  the  ditlii  ullies  they  confronted  in  negotiating  copyright  licenses 
fur  countless  renditions  of  their  innumerable  musical  composition*.  The  free 
market  has  a  way  of  generating  a  solution  to  such  problems  in  the  absence  of 
legislative  intervention. 

Another  issue  with  respec  t  to  CATV  retransmission  copyright  11  ability  hasheon 
the  extent  of  tin-  exclusivity  rights  which  broadcasters  and  copyright  owners  may 
Mefi  r..'  against  eable  systems.  A  critical  term  of  any  copyright  license  is  the 
extent  to  which  it  protects  a  licensee  from  competing  displays  of  the  same  per- 
formance or  work.  fimadcastcrs  and  owners  commonly  negotiate  exclusivity  rights 
protecting  the  licensee  againsr  the  broadcast  of  a  licenced  program  by  another 
broadcast  station  in  the  same  market  within  a  specified  time  of  the  licensee's  own 
bjvmhut.  I?  lms  oojedstenHy  bun  the  position  ef  broarleaslers  and  owners  that 
t  hey  sh "UM  be  entif  led  to  the  same  freedom  to  negnt  late  exclusivity  rights  against 
competing  t  ransmisvtt>ns  by  a  cable  system  Import  ing  a  distant  signal  as  they 

h.  i\e  against  i-ompeting  hansno^bms  by  other  joral  broadcast  stations.  J{o>pon- 
sUde  e,ti'ii-  spokesmen.  Including  .M  TA.  have  generally  conceded  that  cable  sys- 
tems s|i..ijM  be  subject  to  >.-me  exclusivity,  hut  they  have  contended  thai  the 
j  i-rmi^ihl"  degree  of  c\v!u-ivi:y  should  he  simply  circumscribed. 

T.'e'-e  ami  other  issues  were  ciinipmmUcd  in  the  t'onsensus  Agreement,  The 
principal  terms  of  the  compromise  were  the.-o  : 

Large  eat, lo  s\  stems  would  he  subject  to  copy. right  liability,  hut  small  systems, 

i.  e..  independent :v  owned  systems  with  fewer  th.au  ootwi  subscribers,  would  be 
e\'  titpt  from  payment  of  eoj.\  ri^lit  fi  ex. 


'  ff  i<  i-i^ita.*  tint  nf  «-onp  t f  1 1> fu  tho  f<\u\r^  th<k  imp.  rtntJon  <>f  tli^t :i n t  sliri'.iN  wilt* 
t-  sa  e  :i  \  «.v  to  t  vnT^ni  v  of  pwrrf'il  linh*p**niV'ij|  ,*fnth»n>  In  tunjor  niarVMs  *nch 

Xi'W  York  ami  AfiU^^s,  wtiMi  will  !«■  so  whlrlv  r:irrh-it  nn  ral.]*1  systrnis  tint.  lit:o 
r.  omi:»l  r«t^  »"'1.^.  tli-v  will  U«  :»l-h»  u*  <*tt  n  pnrJS'<n  of  Hirir  <li^f<int  amlh'n^-s  to 
Mr*  j.-rrc  cocrj-J^rttt  nuTi**r*  h**  nhfo  t»i  *hnm  tn  tlwlr  n«I'lr<|  r^wnnurx.  If  t f i 
;  4vC  '.■ur-ns  enpyrtrltt  ie,vii«r*  *>n  :o*«'<tut>t  of  rat»lf»  rontpMUton  nvlsht  \\*  rMuoM  to 
^^mo  rx'rra,  t  at  thoro  woifld  <HM  K.x  n  Inrir^  n^t  lo^«.  an  t  Ihn  r-ftttwiMPirn*  f^r  nei<t 
Mp»  »-••  r-,  f-  r  1"H  ;i!  I«r«i:i.?r.i*ti:i^  uf,  n« ■rnllv,  f^r  thp  pahllc  v.nnM   l>c-  YAslfif 

e::ri  i- 


ERIC 


0*24 

-  All  cable  systems  would  iv(H'ivc  a  co/n/m/.'oo'jj  copyright  license  for  siguuH 
and  programs  carried  in  compliance  with  the  n  gulutory  provisions  of  flic  Con- 
sensus, which  \m«iv  adopted  in  the  form  of  the  Id's  11>T2  cable  regulations, 
i tu  luOiiiii  those  relating  to  >m-h  matters  as  number  of  signals,  mileage  zones,  and 
leapfrogging.  Rus  cable  systems  would  have  to  bargain  like  everyone  else  for 
copyright  liecii<os  to  programs  t :i Kcix  from  any  ceditinnal  or  iioikm mforjuiui; 
signal*  which  the  FCC  migiht  subsequently  permit  t:..-m  to  carry.  Ala!  the  fees  In 
be  l> till  under  the  c  oinjniNory  licence  would  he  determined  by  arbitration  hi  lh.« 
alwrbv  of  agreement  among  the  |  tail  its. 

— Rmadeasters  would  enjoy  exclusively  rights  for  non-network  programming 
only  in  f lu-  major  television  markets,  ami  their  rights  would  he  limited  even 
there  in  markets  below  the  top  .">0.!  Fur  network  programs,  broadcasters  would 
receive  a  narrow  nonduplicathm  right,  The  copyright  j.uv  would  provide  broad- 
casters with  machinery  to  enforce  tlnur  exclusivity  rights  in  the  courts. 

mi:  I'liopo.sKii  ia.\isio\s  is  s.  i:n;i 

The  lb  ■» N»»d  Text  of  Cue  cabm  pro\ismns  of  iaeii  attached  us  Appendix  C 
faitJtl'iilJ;*  adheres  In  the  terms  of  flip  1!>71  Consensus,  including  those  that  lire 
unfavorable  to  broadcasters  and  copyright  owners.  Tim  principal  changes  from 
tin*  present  text  of  S.  Hdl  arc  summarized  below. 

1.  foM/Hite'tru  AiVcn*r.-~ Section  ill(cHli(C|  of  the  Revised  Text  confers 
a  ■■nmpnlsory  copyright  license  on  cuMo  system*  wherever  tin*  signals  carried  are 
contemplated  liy  and  consistent  with  the  FCC  Rules  c»f  Kehnmry  12,  RV72,  im- 
plementing flie  Consensus.  These  Hides  authorize  a  eahle  system  to  carry  all  hval 
signals  and  ad  signals  that  ore  *vigniu'eantly  viewed"  locally  :  a  full  complement 
' the  television  networks:  a  cpmla  of  distant  independent  station  signals  delud- 
ing on  the  sue  of  Hie  telev  ision  market  in  whieh  tlie  system  is  located,  provided 
lhai  under  cue  so-called  "leapfrogging"  provisions  signals  imputed  from  any  of 
the  fop  ur>  markets  must  come  from  one  of  Mm  two  closest  such  markets;  and  all 
"grandfathered  signals'*- -i.e.,  :dl  signal**  not  otherwise  authorized  which  were 
lawfully  carried  by  the  system  prior  to  March  Hi,  1U72,  The  Hales  also  establish 
exclusively  rights  whereby  local  television  stations  may  protect  themselves 
against  Mhnulttmron*  carriage  of  their  network  programs  on  imported  distant 
signals  (with  sjxc'al  relief  for  lime -/one  problems  i,  and  in  seme  markets  against 
reiietltion  of  their  mm-uctwork  programs  on  distant  signals  imported  by  cable 
within  periods  of  iUne  thai  \ai,v  according  to  the  size  of  the  television  market, 
I'lider  llm  Revised  Text,  flu1  compulsory  license  would  cover  all  signals  author- 
ized by  the  1U72  Rules  if  carried  in  compliance  with  the  exclusively  provisions. 

2.  f/'Mitntiutis  on  Srof,r  uf  ('**w j>n}xor)t  /,N<a*r. — Conversely,  Section  lll<cl 
<-mA)  of  the  Hocised  i\\t  tauvidts  that  cable  retransmissions  are  subject 
to  full  normal  copyright  lialdlity  wlienever  they  are  inconsistent  with  <ir  in 
excess  of  those  cuiitemplatcd  by  tlie  1U72  Rules.  Tins  provision  ensures  that  the 
compulsory  license  conferred  on  cable  systems  does  not  delegate  to  the  Kl"C  the 
power  in  effect  to  revise  the  copyright  law  whenever  a  majority  of  the  <*om- 
mission  coin  Indes  that  its  rules  concerning  CATV  should  be  allcrcd.  The  Umita- 
tio'ns  tlms  imposed  on'  the  scope  of  the  compulsory  license  arc  not  regulatory 
in  nature,  They  do  not  affect  the  Commission's  freedom  to  regulate.  To  the 
eontrai.v,  they  ensure  that  the  ex<  n  ise  of  the  Commission's  unfettered  regula- 
tory power  will  not  have  the  incidental  legislative  effect  of  modifying  the 
copyright  treatment  prescribed  by  Congress. 

Thus,  future  FCC  regulations  might  l>ermif  (aide  systems  to  carry  station 
s*uu:;b:  or  programs  «is  to  which  carriage  is  not  permitted  under  the  1U72  Cable 
Rules.  In  that  event,  cable  systems  would  be  free  to  carry  the  additional  or 
different  signals  or  programs,  but  they  would  have  to  obtain  a  copyright  license 
like  any  other  user.  Whatever  justification  there  may  he  for  a  compulsory  licence 
for  the  bulk  of  a  system's  programs  in  terms  of  the  alleged  burden  of  multiple 
negotiations,  it  is  dear  that  negotiating  copyright  licenses  for  a  signal  or  pro- 
grams in  addition  to  those  now  authorized  would  not  impose  a  burden  requiring 
rhe  siecfrt]  privilege  of  a  compulsory  Recuse,  \'CTA  rerognized  as  much  when 
it  accepted  the  Consensus  limitations  on  the  seo^io  of  the  compulsory  license. 

Authorization  for  carriage  uf  additional  signals  or  programs  enuhl  result  from 
change*  fri  a  variety  of  different  Commission  Rules,  including  (a)  those  which 


-  SAlt  rticJ  MST  offcrrJ  to  rrdure  the  sn>i>o  ot  the  evem^h  lty  rights  fn  lite  largest  rn?tr- 
k»a^  In  rxt'liiiAtt*  fnr  semo  nretretlun,  or  less  rcstrlt  ti'd  proiW-tlon,  i"  small*  r  i»ark<  t!'l 
Imt  tin*  inM«*  iTitrrests  refii*'*'!. 
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sperify  what  >ivn;lU  faaj  he  <  nil  ied  h\  >tatirh>  in  VaHoijs  *  a!r;jorIeS  of  tries  i>i-*u 
market*,  iiiul  tlin^i1  wliich  tot  ate  and  <  ;i tr^orize  speeilie  television  marked  i  Sub- 
part l>  of  | In*  |Ji7l*  Unit's)  ;  «hi  those  ilrtiniuu  Ihi-  pn^rams  as  hi  which  lavad- 
varbais  tlHluitiojis  of  lerms  i-iuployed  iti  i  In-  :»hnvr  mentioned  Kilh's  LSeriimi 
'•;ivr  irh-vi>I«'ii  >talinii<  may  elaira  r.xrlush iiy  mills  (Subpart  IU  :  and  u-j 
varioii*  ili  fiuitiniis  ni"  iriins  employed  in  [In-  ;il .».\v men! H it  Uulis  i  Serlh'U 
7o..'>  nu./i  fi,  ' 3; '  i  «iit.  i  i  > .  am!  no  I  !■  i  t  n  i  • ,  J  "--i-  i-x  a  mi  >1i-.  I  Jj.-  t  'omuiissmu 

Ultiihl  liilrrMv  authorize  Hit-  rai'liaue  of  <I1l  4I«  14  LM  i' -I I  disluiil  MLilinl  1 1 V  staltolis 

in  a  pa  rib alar  nuuki-i  eal  ouory.  Or  it  muhi  authorize  an  addil  i  ■  ■  r.i :  1 1  sp-nial  hy 
rliaiiyiiiU  I  hi-  euteiauy  in*'  i  paiih nhir  market  or  the  detudt  ion  of  a  markcl  cate- 
gory, by  exp.nuliin:  the  'to-  mile  zmic  which  <h  termines  what  signals  jiv  siiIjJim-I 
m  carriage  as  local  sifiinil-t.  crliy  chnn.uinv  tin1  driiiiti  L«  •  i  b  of  Mir  si  minis  Hint  mii»t 
he  ranted  .is  "siirnilhaully  viewed."  Ur  rim  Couimi «isioii  mitdil  change  it*  "Icap- 
ftM^uihii"  i  nks  so  a>  In  permit  rarriame  of  signals  fi\>m  markets  not  u->w  author- 
ized. Similarly,  hy  rham;e>  in  Ihe  CATV  evlii<i\  ity  i  tiles  or  the  dclJijitlons  mi 
whirl.  they  depend,  cable  systems  miuht  ln«  aipJiotized  in  eairy  iudh  idnal  pro- 
ltmUin  u>  to  vvhieh  a  \ali  1  exclusivity  claim  lui^la  otherwise  haw  been  asserted. 

:ill  sin-h  signals  or  programs  a. it  authorized  under  the  present  ru!e>.  Section 
HIicM^iAi  simply  provides  (hat  The  <t,nii>"f*"t'u  cop,\  rijjhl  lieeim-  will  not 


:\.  [rbUrritiun  <>f  /■'<■»•  Oi.^ii/r«.--..\s  c«« >i)t cijii^ni »-i |  by  the  Consensus.  Serthm 
1  I  I  <  «i  M  v!  i  i  K»  i  ot"  lhi*Ki^|sivl  'i'l-x?  r>lal'li^ln aa'rtiiinisni  I'm-  Ihr  t\ rlaHatn^ii 
oi'  tl;-|Kiti-s  1 1 wr  Mir  iiiianint  of  t"t»rs  tn  lir  ^ i . 1 3 « 1  pursuant  to  a  mtnju^soi'y  tirrnsr  if 
i  in-  onitirs  i-nnaiH  ciurci1.  \\V  lrlir\*»  that  tliis  |rovi>iini  wmihl  ivmiII  hi  I'n1  hvrls 
]ov\rr  fhau  tlio«r  that  ^'oiihl  |.|-r\ail  ui  ih  r  I' i - .  t -  annhrl  i-i n:<1i f l< *i;s,  vvhrie  ISio 
roti.ui.'/lit  on  i3<  r  Iris  ihf  oi-timi  ol"  simjily  rrfn^jir;  in  jH  an  iia^jit i<i';it  toiy 
prh  i*  Noarthrlrs^.  it  s\  i •  1 1 1 < I  miti^atr  thr  hai^riinia^  <h>nd \';uir.i^tk  iia]iu.<ril  l-y  (la* 
roij)|ju]^or>  owners  hy  oraihlija;  liiai  ti»  seek  IVi>  wliii-ii  a  tnutial  expert  \nn\y 
wonlil  re^aril  as  jiKt  ami  rrasoiiahU*. 

'i'Jie  a i  hit rnti"Ti  pna  i>ion  n»|)h»res  r  1 1*^  ><  ]ieilu:»'  of  ires  hetwi-eii  1'J  alul  -V ; 
t>f  n-r.,^  jerelp;>  I  hat  WniiliJ  he  iinimseil  U\  <i  o  1 1  »fr  i'n«-  tin*  !lr<!  thiee  years  innler 
as  >\  rillrn.  As  the  .\n  A  repioeiii  at  ins  who  le>lil)eil  l.efuiv  tt:is  Suli- 
i  Mitiijiitlee  in:  Aairn^s,  1  e\tire>>ly  re»-oL:iiize<l,  t!iis  fee  srhrihiio  is  ne<-ess  i ii]> 
arhi;rar>.  >iij«e  n  *  Cfh^ressiorial  laMiin^  i-r  >h;»lte>  h\iw  heea  «  rnnlueied  <m  llw 
apl^'eia'ilt"  I're  lev  eN  for  <  'a  Mr  >.v  si  etas  a  lit  I  viurr  t  he  i|H«»st  joTks  in\  olvnl  a  I  <*  b**i\\ 
\i>isi>}  ami  nm-pa'N. 

Xl'TA  as<erts  that  iT  inefers  an  a r! ■  3 1  vary  statutory  solution  I  rv.ni^'  !•>:»  mUi'li 
lime  will  I  r  leqairea1  fur  an  arbitral  trilmnal  t^^  aMjniie  nn<t  analyze  the  data 
ncrrsvary  \a  a  HMMHinl  c-oiielnsimj.  'Itie  i{rAisr<t  'i*e\t  ineets  this  nhjeetioii  hy 
siinply  rt'!ie\  itijlt  <  ahh  s  \  si  cms  of  fee  elrli^alinhs  f«>r  a^  nnirji  as  ;im.(her  year  a  fti«r 
enarutirnf  ef  the  le^i slat i i 'ii.  if  il  ta!a>  t lint  hut^  for  the  tnhunal  fa  ivnilri*  its 
ilerKioa.  ami  hy  |ir<iviiHtj^r  that,  if  the  1  rihana!  lakes  unmet'  I  ha  ti  a  year,  its  dee:- 
>tnii  will  h'ji  {'plied  n  t n<aei  \\  ely  hev:iiiniiJL'  l!J  mont  h>  af  ivv  I  lie  data  of  enarl tneiit. 
N*"ISA'<  lame  » nnteittttHi  t]i  i?  snrli  ;i  delay  hi  deiennuiintf  tin*  aai'nna  of  the 
rMpyriuht  lialiiih.v  wen  d  ptrvenl  eahle  .v>sfe]ns  from  olnniidn^  needed  liaiik 
ntiaia  in^  Ilie>  in  I  he  fare  of  hurii  roiunani  srn>r  and  rahle  expel  leia-e.  Tin*  exfK'M- 
en  v  i>  that  a  amaher  of  i;»li]e  >.vsjeins  have  received  MibsianMal  hank  « f -J  1 1  nt  i  I  - 
iticJiS  in  the  .-horl  l3!i;i»  <1nre  the  '/Wr/Vo^i 7  r  /■  derision  sperilirally  e>tahlishiiil 
tln-lr  liahility  nmler  prr>eiit  i-up.vri^ht  hn\  :  Malt  ed,  TeleProaip'lVr  itself  lias 
ohtaisii'd  a  rn'ilit  of  $\7a\  inillien  from  a  ui'"ap  {|f  haak<  insidoil  hy  f  irs!  National 
H  ink  of  {'osTori.  \  t'*ihiv  Si'irn,  May  js.  ] ! »7*>.  *  Tlje  eommun  sense  isihul,  if  hanks 
nonld  w  ithhohl  funds  hreanse  of  nnrei  taiutics  a>  te  the  amount  of  rrp4\  ri>ili1 
itatdiity,  Uie  [iroldrin  will  ant  he  selved  hy  llxin^"  a  seluMhile  fur  oidy  I  la*  tivsl 
Ihrft*  yrars  of  eopyriirht  llahkllly.  shire  rahle  sj  Minis  need  ami  >e<'k  loans  for 
nan  h  tnji^i'r  lerius  tlian  three  years  and  >iine  eahh'  repre>i'Utatives  insist  th.it 
ttio  amoant  ef  the  fees  initially  fixed  hy  Mainte  would  md  \>v  taken  ih  itdetani  in 
d*'teini£ninir  w  ha  I  fees  are  ju^t  and  re:i>nnah|e  The  tea  ft  it. 

II  is  not  surprising  that  tahle  interests  prelVr  the  extremely  low  fee  levels  pro- 
posed  in  S.  jttOl  tojnst  ami  rtvKiaiahlv  fees  drrermined  in  tin*  Jnosr  ohjeetive  |ios* 
sjhle  way.  hut  Miey  a^ieed  to  IVav^u  this  exrept ionally  favorahH'  tnalmeat  in 
favor  ef  arhitratiou.  The  ap]a"opt lateness  <»f  arbitration  in  the  event  nf  the  par- 
ties' failure  to  atiree  is  hardly  dimitiishrd,  a<  the  XCVA  witnesses  hefure  t!n< 
SulieomtuiTtee  eurion<ly  implied,  hy  the  fart  that  the  parlies  have  indeed  failed 
to  a^reeon  fee  amounts. 

i.  tlnwptfan  f**r  Shi<?H  t'ATl'  .s'y/^/rw.—  Seetion  111(d)  ^M'  l  provides  an 
exemption  fttaa  fee  liahility  under  the  cumpulsnry  lieense  fur  rahle  systems  serv- 
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lug  U>s  than  .TWM>  subM fibers  which  were  ta  lawful  operation  prior  to  March  31. 
107-V  provided  t h:it  they  art-  m>t  under  common  ownership  or  control  with  other 
cable  systems  serving  in  the  a  tr^  it^itto  more  I  lam  JTilH)  subscribers.  This  provi- 
sion )n 'Hers  tlie  commitment  of broadcasters  and  copyright  owners  to  support 
such  mi  exemption.  It  a n< niN  fall  protection  for  ihu  dwindling  number  of  so- 
called  "mom  and  pup"  cable  systems  which  arc  not  controlled  by  law  multiple 
system  operator-,  whose  needs  are  regularly  invoked  by  XCTA  representatives  to 
substantiate  hardship  pleas  for  the  cable  industry  as  a  whole,3 

!a  this  connection  it  should  be  noted  tliat  I  he  prepared  testimony  of  Mr.  fieorgt' 
Ihirco  on  behalf  of  cable  interests  submitted  to  this  Subcommittee  as  of  August  1, 
which  appears  to  spurn  the  benetit  at  this  exemption,  hi  fact  claims  the  exemption 
in  a  different  form.  Uaivo  proposes  that,  ia  lieu  of  I  lie  exemption  for  systems  with 
fewer  than  tfolKi  snberibcrs.  there  should  he  an  exemption  for  alt  systems  for  the 
first  .SJoO.000  of  annual  gross  receipts.  Note  that  a  system  with  Mo(K>  subscribers 
charging  a  fee  of  jjfo  per  month  would  hove  annual  gross  receipts  of  just  over 
S'JOOjMt,  Theresa  re  I  wo  si^nithaut  differences  between  the  Ihuvo  proposal  and 
the  Consensus  exemption.  The  tirst  is  that  the  tiarco  proposal  would  ptinhl..  n 
wholly  unjustified  windfall  exemption  to  every  cable  system  in  the  country  with 
u\t*rc  tfmn  :V»oo  subscribers,  The  second  is  that  an  exempiiou  defined  ia  Mr. 
liareo's  way  enables  him  to  avoid  reiving  expressly  on  the  Consensus  as  the  basis 
for  claiming  the  exemption. 

t:.n  htxiritfi  l  is-ft-vi*  Siftmrf*  <t\nl  I'm*) ram*  Xnt  Authoi  iwl  Older  t'rcxdit 
f'oti  v.  As  indicated  above,  the  Commission's  Hons  limit  the  exclusivity  rights 
which  broadcaster*  can  negodite  with  copyright  owners  and  then  assscrf  against 
cable  roir;in<mis>iniw  covered  by  the  compulsory  license.  Section  111  to)  of  the 
KcvKed  Text  provides  that,  if  the  CCC  shmihl  authorize  carriage  of  signals  or 
programs  lad  >nbjeet  to  compulsory  copyright  license,  it  will  not  restrict  the 
broadcasters'  exclusivity  ri^h? .>  vis-a-vis  such  cable  retransmission*  to  any 
greater  extent  than  it  restricts  their  exclusivity  rights  vis-a-vis  other  television 
broaden-?  station*.  Tins  provision  implements  un  express  term  of  the  Consensus 
ami  pivsenes  the  basic  principle  of  the  Consensus  that  privileged  treatment  for 
cable  osteins  in  matters  that  are  essentially  nf  a  copyright  nature  should  imt 
extend  to  digitals  or  programs  not  authorized  under  the  197:!  Rules.  Section  111 

;  a:, ;?;,\:  clear  That  thi*  t"  fr»«itinorit  under  the  copyright  law  hi 

on  way  limit*  or  preempts  the  KCC's  suuml.ut  authority  to  regulate  the  opera- 
Hon**  of  broadens?  stations  m"  cable  systems  pursuant  to  any  other  Act  of 

i  'eagres*, 

Vk  ii  't/ltt  f>f  Kh  f'»rrnn(tit, — Tin*  Revised  Text  also  adds  a  new  subsection  to 
Sootion  Mil  of  S,  l : ;< i t  to  provide  that  television  broadcasters  will  have  the  same 
rb-his  ■»»'  judicial  enforcement  as  copyright  owners  with  respect  to  actionable 
*  infringements  of  copyright  resulting  from  a  cable  retransmission  within  the 
broadcaster**-  loeal  service  area.  This  provision  also  Implements  an  express  term 
of  the  Consensu*.  lt<  effect  is  simply  to  cUMire  that  broadcasters,  like  copyright 
owners,  will  have  effective  judicial  remedies  to  enforce  such  copyright  pro- 
p-otcm*  \isa-vi>  cable  systems  as  remain  l<*  Hum  under  ti  e  Concensus.  This 
provision  is  of  particular  Importance  in  the  enforcement  of  exclusivity  terms  of 
ci.pyruhi  lhvr»M'«,  as  in  which  it  is  the  broadcaster  rather  limn  the  copyright 
owner  \Uiloh  ha*,  the  primary  interest  in  enforcement  or  the  practical  ability  to 
enforce 

tiii:  mjvskxsi's  suoirn  nK  impi.kmkx'ihh 

In  their  tiMimony  before  lids  Subcommittee  on  August  1.  Nt'TA  ofMehiN  mj»* 
jH-.iitd  t •  ■  !  " ■••yU\i£  i-5  i  .i^iv  a'.vay  from  llivit  eonnuniueht  to  Mipp  irt,  co]»yrmnt 
ie^is)atb»n  implementing  Hie  f'ori>en<u<  Agreement.  Tln*y  /ncssed  for  cnactJuent 
of  the  sraiuPuy  fee  sehedu'e  coutahied  in  S.  b'UJl  rather  than  the  arbitration 
provivi«.j,s  they  bad  agreed  to  support  in  its  place.  They  did  not  affirmatively  sup- 
port :i  uwdifieatiou  of  Sectitin  111  to  csiahlUh  Ihe  limitations  f»n  the  s(*opc  of  the 
eoiaptUsory  lic<-n-c  wiueh  were  i  be  heaii  of  the  I'l-iiMioii.-.  ACiVeiiiCnt.  And  thcy 
j-P't'o^e.i  revisions  of  tlu'ir  own  in  S.  KM!  whh-h  nre  inconsislenl  with  tlie  Con* 
setivus.  (  \<  'TA's  tuoposed  re\  i>i«ius  a  re  discussed  in  Appendix  1>.) 

Cable  interests  have  ahvadx  obtaimd  the  hehelH  of  tlie  regulatory  provisions 
of  the  Cull  cumin  in  the  form  of  the  KCC  Holes  ending  the  freeze  on  CATV  and 


"Tl».-  ivvii-iii-a*  f-i rf tier  f>r«>{ti!s  i\.r>  "n'onj  nnd  pop*  «rstrms  fhrnush  Che  "errand- 
fwhvr"  i  rttvNfuii  whlctf  «ai -mfti  nit  c;d»Ie  «yvtf>ins  tatvfidl.*.  opr»rntinj  Mnr.  1072.  fmm 
thv»  r.MiiMtlon  trt  respect  i-M  1  ->lvitv  rUdits.  Movt  nf  the  "amm  nnd  t«op'p  systems  ost.ib- 
P^.^l  .<r  ]  \if  Iv  t«>  \  *•  v.*tM\*V,i-*\  w^ri'  ia  oj,t»rKtt"n  before  la72. 
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authorizing  eti!»Ufc  systems  b>  impoit  ih*w  <li-f;iitt  signals.  At  la>t  count,  a  total  of 
1>HM  cable  systems  have  heen  granted  mlitieaies  of  i-oinplisiiuv  Willi  I  ho  IU72 
Rules,  including  -HH>  now  systems.  [Vnhle  S'uv#>  July  SO,  )  The  FCC  accorded 
cable  in!ere>ts  iheM*  early  lienofits,  with  the.  suj »j »ort  of  broadcasters  ami  copy- 
right owners,  in  reliance  on  XCTA's  promise  that  It  would  support  implcmoutu- 
lion  of  the  rest  of  the  Consensus.  The  time  has  eomo  fur  NCTA  to  nmko  jiood  on 
i  luil  pledge. 

We  llml  it  dillicutt  to  believe  that  a  responsible  organization  would  rollout*  on 
such  a  pledge  under  these  circumstances.  Indeed,  in  their  testimony  before  this 
Subcommittee  its  olheers.  ottered  scarcely  a  li^Uaf  of  jusoiUaUou  for  their 
a i 'pa rent  retreat  from  the  Concensus.  Whpjj  NCTA  President  Foster  was  asked 
about  the  Consensus  by  the  Chairman,  lie  said  M'TA's  position  was  that  the 
Concensus  had  boon  useful  to  pot  t lie  parties  oft  dead  center*  hat  now  that  iis 
purpose  had  been  served,  the  parties  had  "moved  beyond  the  Consensus."  This 
response  sounded  very  much  as  if  he  were  simply  saying  that  NCTA  had  already 
gotten  what  it  wanted  from  the  Consensus,  and  so  had  no  reason  to  honor  it. 

XCTA's  ditlieullles  in  timling  a  tenable  rationalization  far  a  vehv,u  from  the 
Consensus  is  also  apparent  in  the  testimony  of  XCTA  National  Chairman  JIos* 
tetter,  lie  acknowledged  that  the  question  concerning  tlje  Consensus  had  not 
hi'eit  adequately  dealt  with  in  President  Filter's  testimony.  Hut  his  explanation 
wnsjHuir  XCTA  had  never  liked  the  Consensus  and  had  accepted  it  only  under 
eMrome  pressnre.  In  fact,  as  Willi  most  compromises,  none  of  the  parties  was 
pleased  with  the  Consensus:  hut  once  they  n  luefnnfly  agreed  to  it,  the  other 
parties  kept  their  word.  Cable  interests  have  not  hesitated  to  invoke  the  Con- 
sensus when  it  has  served  their  purposes.  They  invoked  it  across! vol v  in  eon- 
neerioti  with  the  FCC  proceedings  lending  to  the  adoption  of  the  M72  Unlos, 
Indeed  they  invoked  it  only  a  few  weeks  ago,  in  a  Statement  of  Position  on 
S.  'irrulated  to  their  members.  5n  support  of  their  claim  to  an  exemption 
fur  cable  systems  with  fewer  than  35(H)  subscribers. 

The  justifications  for  attempting  to  hack  away  from  the  Consensus  suggested 
half-heartedly  in  President  Foster's  prepared  testimony  on  August  I  only  under* 
line  the  tlimsinrss  of  the  available  pretexts.  Mr.  Foster  says  that  ''major  broad- 
vttst  Interests"  smh  as  ClbS  and  a  television  station  in  Las  Vegas  did  not  abide 
by  the  Consensus,  without  mentioning  that  those  "interests  were  not  parlies  io 
the  Concensus  (or  that  their  opposition  was  in  fact  unavailing'^  He  says  that 
"to  the  best  of  mir  knowledge'  the  FCO's  position  is  still  the  pro-Consensus  posi- 
tion stated  in  a  letter  from  Chairman  liurch  to  Senator  Fa-fore  of  March  31, 
1070.  withnut  mentioning  either  the  letter  of  Chairman  lunch  to  Senator  McClcl- 
lau  of  January  2d.  1072.  endorsing  the  Consensus,  or  the  Commission's  own 
explicit  endorsement  of  the  Consensus  in  adopting  the  1072  cable  regulations.  And 
he  says,  contrary  to  the  fact,  that  the  FCC  "did  not  adopt  rules  which  comported 
in  all  respects"  with  the  Consensus.  His  sole  illustration  of  this  ousupportnble 
proposition  is  a  provision  in  the  network  exclusivity  rules  for  special  relief  to 
broadcasters  in  the  smaller  markets  of  the  Kocky  Mountain  time  zone,  where 
the  Commission  concluded  that  the  simultaneous  exclusivity  rule  is  uniquely 
ineffective  to  pr<itci.-i  a  station's  network  programming,  because  prime  time  view- 
ing hours  do  not  coincide  with  any  network  feed  of  prime  time  programs  am! 
many  stations  therefore  broadcast  these  programs  on  a  delayed  basis  or  out  of 
seipmnce.  Far  from  being  inconsistent  with  the  Consensus,  this  provision  imple- 
ments an  express  term  of  the  Consensus  calling  for  "special  relief  for  time-zone 
problem*"'  from  the  rule  of  simultaneous-only  exclusivity  for  network  program* 
miug. 

iiu^KToiir  umui.uy  kor  iMroMKn  sports  vr.ocnxM* 

In  testimony  before  this  Subcommittee*  XCTA  argued  strenuously  for  deletion 
of  Seition  llbcu'bn?)  of  S.  l.'ifil,  a  provision  winch  U  uof  treated  mi"  way 
or  the  oiher  l»y  the  Consensus.  That  provision  subioHs  to  normal  copyright  liabil- 
ity n  o;d>te  retransmission  of  a  professional  athletic  contest  carried  on  a  distant 
»?gnal  into  the  local  service  area  of  television  hroadeast  stations  none  of  whirl: 
has  rer civod  permission  to  broadeast  the  contest.  XAU  and  MKT  support  reten- 
tion of  this  provision  as  written,  and  have  accordingly  included  it  in  the  Novisod 
Text  asSretbm  11  We)  (2)  (15). 

Contrary  to  the  repeated  assertions  of  XCTA  witnesses,  fh<>  sports  provision 
<b»os  not  impose  a  "Mack-out"  of  sports  contests.  It  simply  reunites  rabV  systems 
to  negotiate  for  copyright  licenses  to  retransmit  a  professional  athlete*  event  if 
the  local  television  broadcast  stations  with  which  they  compete  have  m-f  been 
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u u!tno.ized  to  broadcast  the  event.  Tliori1  can  Ik»  no  argument  tlin t  cable  systems 
mid  a  compulsory  licence  for  such  individual  sporting  events  because  nf  any 
burden  of  i«U*ntif\injs$  or  negotiating  with  the  copyright  owner*.  Any  different 
treatment  of  i  able  systems  from  the  treatment  accorded  broadcast  stations  in  this 
respect  would  ho  grossly  tlisi  r i iniiifi tor.v  against  television  broadcast  stations. 
Moreover,  it  would  effoi  lively  destroy  the  ahlliry  of  athletic  teams  to  assure  the 
couriuncd  availability  to  the  viewing  puhllc  of  sanies  of  special  local  or  regional 
interest  over  free  television  broadcast  stations.  This  result  is  not  in  the  public 
interest 

Professional  sports  are  now  televised  In  great  variety  throughout  the  Fnlted 
States.  This  variety  is;  made  possible  hy  the  broadcast  < »f  different  Raines  in  differ- 
ent anas  of  the  country.  In  snorts  such  as  football,  baseball,  basketball,  and 
hot  Ury.  eaeli  area  of  the  country  receives  one  or  two  games  at  a  particular  broad- 
<  >\<t  time,  hut  the  total  number  of  sautes  broadcast  throughout  the  country  at 
that  time  may  be  unite  large.  If  CATV  retransmits  all  these  games  into  a  particu- 
lar Incal  market  at  once,  the  resulting  fragmentation  of  the  local  audience  would 
destroy  (lie  market  for  broadcast  of  the  local  team's  games  unless  tin*  team  or  a 
particular  contest  happened  to  have  great  attraction  for  a  national  audience. 
The  foreseeable  result  of  grunting  cahle  systems  a  compulsory  llcen.se  to  import 
broadcast  signals  of  distant  games  which  are  not  sold  to  local  broadcasters,  would 
be  to  reduce  the  number  of  games  broadcast  in  the  various  regions  of  the  country 
in  favor  of  a  few  selected  national  games.  The  revenues  of  local  teams  would 
MJlt'or  as  a  result,  and  local  audiences  would  he  deprived  of  the  opportunity  to  see 
g -lines  of  teams  with  particular  local  or  regional  appeal.  Kven  If  Congress  should 
conclude  that  this  is  a  desirable  result,  it  would  be  inappropriate  to  implement 
mh'Ii  a  policy  by  granting  special  copyright  privileges  to  cable  systems  and  per- 
mitting them  to  .subvert  limits  on  the  transmission  of  distant  games  still  Imposed 
on  broadcasters. 

Indeed,  there  is  much  to  be  said  for  the  proposition  that  cahle  systems  should  be 
l>tuh\U\t(  <l  from  carrying  any  football*  baseball,  basketball,  or  hockey  game  that 
has  not  been  offered  to  a  free  television  broadcasting  station  in  the  same  market. 
.However,  this  is  a  question  of  regulatory  polity,  not  a  copyright  question,  and 
accordingly  we  do  not  contend  that  It  should  be  reflected  in  S.  1301.  Hut  since 
there  is  no  conceivable  justification  *nr  granting  cahle  systems  a  dmpitUory  lb 
c-eii-e  to  curry  such  games,  the  copyright  bill  should  include  a  provision  denying 
i  able  systems  such  preferential  copyright  treatment. 


rri.i.  fK\r  of  tiik  oinsknscs  aoiskkmkvt  a(<kctko  tiy  uki'Iikkk.ntatjvks  ok 
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Lhr-tl  sit/nttl*. — Local  signals  defined  as  proposed  by  the  W<\  except  that  the 
significant  viewing  standard  to  bo  applied  to  "oiit  of^uarket"  independent  sta- 
tions in  overlapping  market  situations  would  he  a  viewing  hour  share  of  at  least 
*2r,'i  and  a  net  weekly  circulation  of  at  b  ast  o<!r, 

hintnnt  *ifjntitM.»—Xo  change  from  what  the  YVC  has  proposed, 

ExfhtniritH  /or  nunnctirurk  h  roam  ni  inn  (finninai  dint  qui  gfyniiti  **ttttr\. — ^ 
.series  shall  be  treated  as  a  tout  for  all  exclusivity. purposes. 

The  burden  will  be  upon  the  copyright  owner  or  upon  the  broadcaster  to  notify 
cable  systems  of  the  right  |o  protection  in  these  circumstances. 

.1,  Mttrfcrt*  *  -X 

A  I'J-month  pro-sale  period  running  from  the  date  when  n  program  in  syndica* 
turn  is  first  sold  any  place  in  the  l\S„  plus  run-of-eerd ract  exclusivity  where 
exelusivity  is  written  Into  the  contract  between  the  station  and  the  program  sup* 
plier  (existing  contracts  will  be  presumed  to  be  exclusive). 

/,\  Milrht  t*  It -100. 

Kor  syndicated  programing  which  has  had  no  previous  non-network  broadcast 
showing  in  the  market,  the  following  contractual  exclusivity  will  be  allowed: 

H>  For  off-network  series,  commencing  with  first  showing  until  first  run 
completed,  but  no  longer  than  one  year. 

tl»>  For  lirst -run  syndicated  series,  commencing  with  first  showing  and  for 
two  years  thereafter. 

(3)  For  feature  films  and  first- run.  non-series  syndicated  programs,  commenc- 
ing with  availability  date  and  for  two  years  thereafter* 
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i  I 1  For  other  programing.  •■i.iiiiin,fi',iTitf  w  ith  pur<  base  uiid  until  tiny  after  tir*t 
run.  1 » 1 1 1  no  longer  than  one  ,\  imt. 

Provided.  liMrtjMn'.  fir  it  no  e\rlu<ivity  protect ion  vvotiM  lit*  afforded  agafu^t  a 
I  r«  >grnm  imported  by  ;i  i  al  «h*  system  «Ini"icii£  i  iritu**  time  unless  the  I«hm  I  sf  at  ion  is 
running  or  w  ill  run  that  program  during  pt  ime  time. 

IXisting  contracts  will  be  prc-annod  to  ho  exel usi ve.  No  proclear.inre  in  tho>o 
market* 

Nei  change  In  flit*  FCC  proposals. 

/.'./v/ioor////  fur  tntn'orh-  w*>i!r-nuhi!/.-  -The  samo-dny  exclusivity  now  provided 
for  network  programing  would  In-  reduced  to  simultaneous  exclusivity  (with 
special  relief  for  time-zone  problems)  to  be  provided  in  all  markets. 

Lv!^tfrnii>ih\'t.  -[\)  For  each  ,»f  the  lirst  two  signals  imported,  no  restriction 
on  point  of  origin,  except  that  if  it  is  taken  fi-tmi  the  top-'Jo  markets  it  must  be 
i' roin  one  of  the  two  closot  such  markets.  Whenever  a  CATV  system  must  black 
out  programing  from  a  distant  lop-Uo  market  station  whoso  signals  it  normally 
carries,  it  may  siiovriintr  any  di-taut  signals  without  restriction. 

For  the  third  signal.  "the  I  KK  priority,  as  sot  forth  in  the  FCC's  totter 
of  August.".  1M71.  p.  tb\ 

t'ttjnit'hfht  frtthhttlon.—'i  A  i  All  parties  would  agree  to  support  separate  CATV 
copyright  legislation  as  described  below,  ami  to  seek  its  early  passage. 

< !  •  i  Liability  to  copyright,  unlading  tin*  obligation  to  respect  valid  exclusivity 
ium;uii-uTs.  will  he  established  fur  all  CATV  carriage  of  all  radio  ami  television 
fii -oadcasf  signals  except  carriage  by  indo|>endontty  ow  ned  systems  now*  in  exist- 
i  mr  with  fewer  than  8500  subscribers.  As  against  distant  signals  im|M>rtnhtc 
under  the  FCC's  initial  package,  no  greater  exclusivity  may  ho  cont raciest  for 
than  the  Commission  may  allow. 

<C>  Compulsory  licenses  would  he  granted  for  all  local  signals  ns  defined  by  the 
FCC,  and  additionally  for  those  distant  signals  Rotun  d  ami  authorized  under  the 
FCC's  initial  package  :im1  those  signals  gruiulfnt bored  when  the  initial  package 
g*es  into  effect.  The  FCC  would  retain  the  powor  to  aulhojt/.e  additional  distant 
signals  for  CATV  carriage:  there  would,  however,  he  no  compulsory  license 
granted  willi  respect  to  such  signals,  nor  would  the  FCC  I  e  a  hie  to  limit  the  scope 
o,'  cxelu^ivilv  agreements  as  applied  to  such  signals  beyond  the  limits  applicable 
to  over-the-air  show  ings. 

i  hi  Cntexs  a  s<  hiil  ale  of  fees  cove  ring  the  compulsory  licenses  or  some  other 
payment  mechanism  ran  he  agreed  upon  between  the  copyright  owners  and  the 
CATV  owners  in  time  for  Inclusion  in  the  new  copyright  statute,  the  legislation 
w»oiM  simply  provide  for  compnisor.v  arJntiation  failiutr  private  agreement  on 
o'-pynirhf  fiM»s. 

<Ki  liroaih'asters.  as  well  copyright  owners,  wonhl  have  1he  rtj?ht  to  eie 
force  exclusivity  rules  through  enurt  actions  for  injunction  ami  monetai  v  r*  h'of, 

ti*htio  vtirrhtfjt\—'\VUvi\  a  CATV  system  carries  a  signal  from  an  AM  or  FM 
radio  station  Ih-eii^eil  to  a  coininmdty  beyond  a  H-Vnule  radius  of  the  system,  it 
must,  on  rctpiest.  carry  the  si<r\ials  of  all  l<»cal  AM  or  FM  stations,  respectively. 

'I'i  ftmlfutf't  t'iHf}  -  'l'hfk  new  requirements  as  to  signals  which  may  he  carrleil  are 
tipjdicalle  only  to  new  systems,  Kxisting  CATV  systems  are  "grandfathered." 
They  can  thus  freely  expand  currently  offered  service-  throughout  their  presently 
franchiM'd  areas  with  one  exception:  Tn  the  top  mo  markets,  if  tla*  svstem  ey- 
pnols  hcyoTid  (H«*rele  aVeas  spiralled  In  FCC  order  (e.g..  the  San  Diego  situ- 
ation), operations  in  the  new  portions  must  comply  with  the  new  requirements, 

trratidfatherlng  exempts  fioiu  future  obligations  *o  respect  coj>yrigbt  exdnsiV' 
ity  agreements,  but  does  not  exempt  from  future  liability  for  copyright  payments. 

fAl'I'KMUX  B] 

F.\<  HAXUK.  OK    CoRUrseOXIiKNcK   llK.TWKKX   FCC  <  'it  MUM  AN   ElffU'lI  A\H 

Chairman  McCi.kllan 

Ft.i^K\n  <  Vim  m  c.Mc\Tto>s  Cow  mission. 
Wtixhhinthn,  /i.e..  'ftttnmrit  ^o', 

lh»n.  John     >b  Cr  ki.i.a.\. 

lh*iirttutn.  Suftrotitmittc*'  on  i'iitiiti*^  Tratfrtnarlx  nmf  Cointf(yht*t  t\Sm  Sntot<\ 
Washington,  D.C. 

I>kau  Mu.  Cff.\i»MA\:  This  biter  is  dircctctl  to  an  ittipca'tant  policy  nsj>eet  nf 
oar  present  deliheraf Vn<  oti  a  new  r<*gulatory  program  to  facilitate  the  evofutbrn 
of  cable  television.  That  is  the  matter  of  copyright  legislation,  to  bring  cable  into 
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t lso  competitive  teh  vMon  programming  market  in  a  fair  and  orderly  way — a 
matter  with  which  you  as  Chairman  of  i In*  Sub* oinmltteo  cm  L'ntctiK  Trade- 
marks and  Copyrights  have  been  so  deeply  concerned  in  tins  and  the  last  Congress. 

Von  will  recall  that  we  informed  the  Congress,  in  a  Icttvv  of  March  11.  JW) 
to  Chairman  Mrignnson.  of  our  view  that  n  revised  copyright  law  should  establish 
t ho  pertinent  broad  framework  and  leave  detailed  n  idation  «f  cable  udevMntt 
signal  carriage  to  this  administrative  forum.  In  line  with  that  guiding  principle 
atid  a  {statement  in  our  August  5.  IU71  Letter  of  Intent  that  we  would  mushier 
uttering  existing  rules  to  afford  eft'cetlve  nonmiwork  program  protection,  we 
are  now  shaping  a  detailed  program  dealing  with  sueh  matters  as  distant  signal 
carriage,  (lie  definition  of  local  signals,  leapfrogging,  ami  exclusivity  iboih  net- 
work and  non-network.  That  program  is  now  approaching  liual  action. 

As  of  course  yon  know,  representatives  of  the  three  principal  industries  In- 
volved—cable, broadcasters,  and  copyright  owners—  Jinve  reached  a  consensus 
agreement  that  deals  with  most  of  live  matters  mentioned  above.  On  the  hieds  of 
experience  and  a  massive  record  accumulated  over  the  past  several  years  >ve 
regard  the  provisions  ef  Die  agreement  |o  he  reasonable,  although  wo  doubtless 
would  not,  in  its  absence,  opt  in  ils  precise  terms  for  the chungcs  it  contemplates 
in  our  August  5  propo>nis.  Hut  the  nature  ot*  consensus  is  that  it  must  held  to- 
gether in  iis  entirety  or  not  at  all— and,  in  my  own  view*  this  agreement  on  bal- 
ance sljvn^/.v  .serves  the  piddle  Interest  hecnuse  of  the  promise  ft  fio.'ds  for 
resolving  the  hasie  issue  at  eon  I  rovers.v. 

Thi<  >u*ing<  mo  directly  to  a  key  policy  emMderatoiii  where  your  counsel  would 
be  most  valuable.  That  is  the  effect  of  the  consensus  agreement,  it'  incorporated 
in  our  rules.  <>n  the  passage  of  ea I de copyright  legislation. 

The  Commission  has  long  believed  lhat  the  key  to  cable's  future  is  the  resolu- 
tion of  its  status  vis-a-vis  t ho  television  programming  distribution  market,  It 
has  held  to  this  view  from  the  time  of  the  Virst  Report  (lOfio)  to  the  present. 
We  remain  convinced  t!.,u  cable  will  net  be  aide  To  bring  its  ndi  'netnuii*  to  the 
American  people  unless  and  until  t?ds  fundamental  issue  is  fairly  laid  (o  resf. 
An  industry  with  cable's  potential  simply  cannot  be  built  on  so  critical  an  area 
of  mice  rlulhty. 

It  has  also  been  the  Commission's  view,  parlicularly  in  light  of  legislative 
history,  thut  the  enactment  of  cable  copyright  logMutiou  requires  the  consensus 
of  I lii'  interested  parties.  1  note  that  yon  have  often  stressed  this  very  point  and 
cubed  fornix  id  faith  bargaining  to  ?vhbve  sut  b  concensus. 

Thus,  a  primary  factor  in  our  judgment  as  b»  the  course  of  action  that  would 
l/esf  serve  the  public  interest  is  the  probability  that  Commission  Implementation 
of  the  consensus  agreement  will,  in  fact,  facilitate  the  passage  of  cable  copyright 
legislation.  The  parlies  themselves  pledge  To  work  for  this  result. 

Your  advice  on  this  Issue,  Mr.  Chairman,  would  Tie  invaluable  to  u>  as  we  near 
th"  owl  of  ourdeliU-iaf  ma*. 

With  warm  |»ersonal  regards. 
SitUi  rely, 

LifAN  IUucu.  Clinhttimt. 

T  *     f  »  LI.,  »■  .  -r- 

» 'ij.y  .i  i  «>. 

Committee  on  tij>;  JrrrtciARY, 
Sclcommitifk  on  I'.vums,  TradoMarkk. 

a  no  CoevRicH  i  s, 

linn.  Dka  v  Itrucir, 

Chafrmtm,  Fnb  raj  Commanmnfioa*  Commission, 

Ih'Mi  Mb.  Ciiaiiima.v:  1  have  your  letter  of  January  20,  1072*  requesting  my 
advice  on  the  effect  of  the  consensus  agreement  reaehed  by  the  principal  parties 
InvolvHl  in  the  cable  television  controversy  on  the  passage  of  legislation  for  gen- 
eral revision  of  (1  i  copyright  taw. 

1  concur  In  the  judgment  set  forth  hi  your  letter  that  Implementation  of  the 
agreement  will  markedly  facilitate  passage  ef  such  legislation.  As  X  have  stated  in 
several  reports  to  the  Senate  in  recent  years,  the  CATV  <p test  ion  is  the  only  sig- 
nificant obstacle  to  final  action  by  the  Congress  on  a  copyright  Mil,  I  urged  the 
parlies  to  negotiate  in  good  faith  to  determine  If  they  could  reach  agreement  on 
both  the  communications  ami  copyright  aspec  ts  of  the  CATV  question,  t  commend 
the  parties  £<>r  the  efforts  they  have,  mnde,  and  bel-Ovc  that  th;  iigrccm; r»t  thnt 
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has  Urn  reached  1*  lu  the  pubtir  interest  ami  reflects  a  reasonable  compromise  of 
the  positions  of  the  various  parties. 

The  Chief  Counsel  of  the  Subcommittee  on  Patents,  Trademarks  ami  Copyrights 
in  a  letter  of  December  15,  1071  has  notified  all  the  panics  that  it  is  the  intention 
of  the  Subcommittee  to  Immediately  resume  active  consideration  of  the  copyright 
legislation  upon  (he  implementation  of  fho  Commission's  new  cable  rules. 

1  hope  that  the  foregoing  is  helpful  to  the  Commission  in  its  disposition  of  this 
important  matter. 

WHb  kindest  regards,  I  am 
Sincerely, 

John  L.  MiCrm  an,  Chairman. 

[AVWXVUX  Cj 

Copyright  Revision  15  ill 

li»:V!SM>  ll.XT  ON  CAMK  '1KIKVISION*  S'ROI*OSKD  NY  CO  MM  FTTKK  OF  CWYKUitlT 
OUNKnS,  NATIONAL  ASSOC  /.SI  ION*  OK  UHOA  VCA  SI  EK$,  AM)  ASSOCIATION*  Of*  MAXI- 
MUM SERVICE  TfrXLCASVt'KS 

Skc  111.  Limitations  on  exclusive  rights  :  Secondary  transmissions 

ta)  Ciutain  Skconoahy  Tkansuissions  Kxemptku.- The  secondary  transmis- 
sion of  a  primary  transmission  emhodying  n  performance  or  display  of  a  work  is 
not  an  infringement  of  copyright  if: 

(I)  the  secondary  transmission  is  not  made  by  a  cable  system,  and  consists 
entirely  of  the  relaying  by  the  management  of  a  hotel,  apartment  house,  or  simi- 
lar establishment,  of  signals  transmitted  by  a  broadcast  station  licensed  by  the 
Federal  Communications  Commission,  within  the  local  service  area  of  such  sta- 
tion, to  the  private  lodgings  of  guests  or  residents  of  such  establishment,  and  no 
direct  charge  is  made  to  see  or  hear  the  secondary  transmission  ;  or 

12)  the  secondary  transmission  Is  made  solely  for  the  purpose  and  under  the 
conditions  specified  by  clause  (2)  of  section  110;  or 

tH)  the  secondary  transmission  is  made  by  a  common,  contract,  or  special  ear- 
lier who  has  no  direct  or  indirect  control  over  the  content  or  selection  of  Hie  pri- 
mary transmission  or  over  the  particular  recipients  of  the  secondary  transmis- 
sion, ami  whoso  activities  with  respect  to  the  secondary  transmission  consist  solely 
of  providing  \vire<  cables,  or  other  communications  channels  for  the  use  of  others*: 
Provide*?.  Thit  the  provisions  of  this  clause  extend  only  to  the  activities  of  said 
carrier  with  respect  to  secondary  transmissions  and  do  not  exempt  from  liability 
Mm  activities  of  others  with  respect  to  their  own  primary  or  secondary  transmis- 
sion ;  or 

i  U  the  secondary  transmission  i<  not  made  by  a  cable  system  and  is  made  by 
a  governmental  body,  or  other  non-profit  oi ganizatbm,  wit  hour  any  purpose  of 
direct  or  indirect  commercial  advantage,  and  without  charge  to  the  recipients  of 
the  secondary  ? rail-mission  other  than  assessments  necessary  to  defray  the 
act  mil  tn,<l  reasonable  costs  of  maintaining  and  operating  the  secondary  trans- 
mission  service. 

ioj  Mni.Mum  Yk\>smismo,\  oi-  Ckimaki  Tt: \.\smismo,\  m  ui.mi;ui.o.h 
(Jnnnv-  Notwithstanding  t he  provisions  of  subsections  fa)  and  (o),  the  second- 
ary ir::iMnN*it»:t  to  the  public  of  a  primary  transmission  embodying  a  perform- 
ance or  display  of  a  work  3<  actionable  as  an  net  of  infringement  under  sect  but 
TiOb  and  U  fully  suMrol  to  the  remedies  provided  by  sections  ."iirj  through  oiKi. 
if  the  primary  transmission  U  no}  made  for  reception  by  the  public  at  large  but 
N  com iv died  ami  limited  to  reet  prion  by  particular  members  of  the  public. 

'oi  ,M<o\ou:v  Ti'Wsmisstons  isy  i\\niK  Systkvk. —  (1)  Subject  to  the  pro- 
visions r>f'eh»u*o  ;  of  this  *tibsecfion  tv),  secondary  Iran-missions  to  the  public 
by  3i  cable  system  of  a  primary  transmission  made  by  a  broadcast  station  1  icon  sot  I 
by  the  Federal  Communications  Commission  anil  embodying  a  ]>orformniiee  or 
di-play  of  u  w«>rk  shall  be  subject  to  compulsory  licensing  upon  compliance  with 
tho  re<|uireuo  nrs  of  subsection  fd  i  in  the  following  eases  : 

<  A)  Where  the  signals  comprising  fho  [triniary  transmission  are  exclu- 
sively aural  ami  the  secondary  transmission  is  permissible  under  the  rules 
and  regulations  of  the  Federal  Communications  Commission  ;  or 

nil  Where  the  community  of  the  cable  system  Is  in  whole  or  in  part 
within  the  local  service  area  of  the  primary  transmitter ;  or 


9 

ERLC 


032 


((')  Where  llit'  signals  comprising  t ho  secondary  transmission  are  con- 
templated by  and  consistent  with  section  Tti  r»  <a),  (f)(  tg),  (h>,  <u.  a  tut 
(ni  through  (11)  and  Subparts  l>  and  K  of  the  rules  and  regulations  of  the 
Federal  Communications  Commission  as  published  in  Volume  111,  Federal 
Register,  page  ttl?.VJ  ft  vrr/.,  on  February  l'J, 
ii'i  Xnfwithsf mutiny  the  provisions  of  clause  1 1 )  of  (his  subsection  fe)<  tin* 
secondary trnnsmNshin  to  the  public  by  a  cable  system  of  a  primary  tian>mis- 
shui  made  hy  a  broadcast  station  licensed  by  the  Federal  Communications  Com- 
mission and  embodying  a  performance  or  display  of  a  work  is  actionable  as  an 
act  of  Infringement  under  seel  inn  ."01,  and  is  fully  subject  to  the  remedies  pro- 
vided by  sections  50J  through  odd,  in  the  following  cases  : 

i A i  VVJiere  the  >ignals  comprising  tin*  scciimlury  transmission,  whether 
or  not  authorized  by  the  Federal  Cominniueu lions  (Commission,  are  inom* 
sistent  with,  or  in  excess  of  Ihove  contemplated  by.  the  rules  and  regulations 
of  the  Federal  Communications  Commission  referred  to  in  subclause  (C)  of 
clause  t 1  \  of  this  subsection  <e )  :  or 

(ill  Where  I  he  community  of  fho  cable  .system  is  In  whole  oi*  in  pa  rt 
within  the  local  service  area  of  one  or  more  television  broadcasting  stations 
licensed  by  (he  Federal  Communications  Commission,  and  — 

i\  \  iiie  content  of  I  he  particular  transmission  program  consists  primarily 
of  an  organized  professional  team  spurting  event  oeeurriug  simultaneously 
with  the  Initial  ligation  and  primary  transmission  of  the  program;  and 

{{{)  I  he  secondary  trans  miss  ion  is  made  for  reception  wholly  or  partly 
outside  tiie  loca I  service  area  of  the  primary  transmitter  :  and 

nii*  the  secondary  transmission  is  jnade  for  reception  wholly  or  partly 
within  the  hn-al  service  area  of  one  or  more  television  broadcasting  sta- 
tions licensed  by  the  Federal  Communications  Commission,  none  of  which 
has  received  authorization  to  transmit  said  program  within  such  area. 
C<>MPFJ,SOKV  UCKNSK  FOR  SKCi)\)>AR  Y  TRANSMISSIONS  RY 
CAW.K  SYSTlvMS.— 

(li  For  any  secondary  transmission  t<>  be  subject  to  compulsory  licensing 
under  subsection  <o,  the  ealih*  system  shall  or  lunf  one  month  before  the 
date  of  the  secondary  transmission  or  within  MO  days  after  the  enactment  of  this 
A»*t.  whichever  date  i<  later,  recnnl  in  the  Copyright  Ollice.  a  notice  including  a 
statement  of  the  identity  and  address  of  the  person  who  owns  or  operates  the 
secondary  tiausmis^iun  service  or  has  power  to  exercise  primary  control  nwr 
it  togetbor  with  the  nanm  «\ud  location  of  tlie  primary  transmitter,  or  primary 
tratiMiiltlers.  and  thereafter  from  time  to  time,  such  further  information  as  the 
Register  of  Copyrights  shall  proscribe  by  regulation  to  carry  out  the  purposes  of 
this  clause  l 1  ). 

i 1!  I  A  cable  system  whose  secondary  transmissions  have  been  subject  to  com- 
puNmy  licensing  under  suhsvclhm  <e)  shall  during  the  months  of  January, 
April,  and  July  and  October,  deposit  with  the  Hei'.istcr  of  Copyrights,  in  ac- 
cordance with  requirements  that  the  Register  shall  presenile  by  regulation  and 
furnish  such  further  intormafion  as  the  Register  of  Copyrights  may  require  to 
e.i  rry  out  the  on  mo  .is  nf  this  ehi  ime  CM  — - 

IPO  A  statement  of  account*  covering  t Ho  thrre  months  next  preceding, 
sneeifyini;  the  number  of  channels  on  which  the  cable  system  made  second- 
ary transmissions  to  its  subscribers,  the  names  and  locations  of  all  primary 
Iransmiltors  whose  transmissions  were  further  transmitted  by  the  eahV 
sxawm  and  the  gross  amounts  irrespective  of  source  received  by  the  cable 
.system. 

i  Hi  .\  !"tnl  royalty  fee  for  the  period  based  upon  a  schedule  or  schedules 
to  be  determined  as  follows : 

<h  Within  sixty  days  after  the  enactment  of  this  Act,  the  Register  of 
Copyrights  shall  constitute  a  panel  of  the  Copyright  Royalty  Tribunal  in 
accordance  with  Seotion  S03  for  the  purpose  of  fixing  a  schedule  or  schedules 
of  just  and  rensonablo  compulsory  license*  fees. 

iii  t  The  schedule  or  schedules  of  compulsory  license  fees  shall  he  deter- 
mined by  the  Tribunal  in  a  like  manner  as  if  the  Tribunal  were  convened 
to  make  a  determination  concerning  an  adjustment  of  copyright  royalty 
rates,  providrrf,  however,  that  Sections  K0t>  and  S07  idinH  not  Apply  and 
that  the  determination  of  the  Tribunal  shall  be  effective  at  the  end  of  the 
twelfth  month  after  the  enactment  of  this  Act  or  on  toe  date  the  Tribunal 
renders  its  decision,  wh I ehevrr  occurs  sooner. 

Mil)  The  Tribunal,  immediately  upon  making  a  determination,  shall 
transmit  its  decision,  together  with  the  reasons*  therefor,  to  the  Register  of 
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Copyright*  wUn  s\r,i\]  give  tmfhv  of  such  derision  by  publication  in  the  Fed- 
eral Uegister  \\ If  Itin  fifteen  days  from  ivn  ipt  thereof.  Thereafter,  the  de- 
termination of  the  Tribunal  may  It  subject  to  judicial  review  in  a  like 
manner  as  provided  in  Section  N>!>  but  no  other  elhcial  or  court  of  fhr  Culled 
States  shall  have  power  or  jurisdiction  (o  otherwise  review  the  Tribunal's 
determination. 

iU  s  Notwithstanding  any  of  the  provisions  of  the  antitrust  laws  (as 
t1o<iKHttl«sl  in  §  t  of  the  Aft  of  October  M.  1M  i.  e.  :vjs;i.  Slat.  TM\  Tit.  15 
t'.S.c.  S  l'J:  and  any  amendment  of  any  slu'Ii  laws)  owners  of  copyrights  in 
different  works  aiul  owners  of  cable  systems  inay  among  themselves  or  joint- 
ly with  each  other  agree  mi,  or  submit  hi  the  Orny  right  T1lh1111.il  for  its 
consideration,  one  or  more  proposed  schedules  of  compulsory  license  royalty 
fees.  am\  proposed  ea teenies  of  secondary  transmissions  and  cubic  systems 
for  inclusion  in  any  of  the  schedules  to  he  established  ov  ml  justed  hy  Hie 
Trihmial  pursuant  to  this  subsection  and  Section  so:*. 

<C>  The  preceding  subclause  <3J>  ofcJause  rj)  <>t  ihl&MihwIlim  (d).  shall 
not  apply  to  came  systems  that  before  March  31.  lb7*J,  were  operating  hi 
accordance  with  the  rules  and  regulations  of  the  rYdet'a!  Conn  nun  lea  (ions 
Commission,  sewed  less  than  3,otK>  subscribers,  and  were  not,  directly  or 
indirectly,  hy  stock  ownership  or  otherwise,  under  common  ownership  or 
control  with  any  other  cable  systems  serving  in  the  aggregate  more  than 
subscribers.  i.r<o*i*tv<t  that  this  exemption  shall  continue  to  apply  as 
Iniur  as  the  cable  system  continues  to  serve  not  more  than  3,500  suhserihers 
and  is  not  directly  ov  indirectly,  hy  stork  ownership  Or  otherwise,  under 
common  ownership  or  control  with  any  oUut  cable  systems  servin.tr  in  the 
aggregate  more  than  &."i00  suhserihers,  and  proofed  fuvihn\  that  sueji 
cable  system  tiles  annually  at  the  Copyright  Office  in  accordance  with  re- 
unirements  that  the  Kcgistcr  of  Copyrights  shall  prescribe  bv  regulation,  a 
statement  sitting  forth  the  names  and  addresses  of  other* cable  svstems 
directly  or  indirectly  in  control  of.  controlled  by.  or  under  common  con- 
trol  with  the  cable  system  tiling  the  statement,  the  number  of  subscribers 
served  hy  each  of  such  other  cable  systems:  and  the  names  and  addresses 
of  any  i*»rsou  or  iktsoiis  who  directly  or  indirectly  own  or  control  the  eahlo 
system  filing  the  statement  and  directly  or  Indirectly  own  or  control  any 
other  cable  syxtvm  or  systrm<<  and  the  names  and  addresses  of  the  cable 
systems  so  owned  or  controlled.  For  the  purposes  of  this  subclause  <C> 
«t  clause  <1M  of  subsection  (d),  "subscriber"  shall  menu  a  household  ov 
Vftfsiness  establishment,  or,  if  a  hotel,  apartment  house  or  similar  establish* 
inenh  if  shall  mean  a  lodging  or  dwelling  unit  within  such  establishment 
containing  a  television  receiving  set. 
<Z\  The  royalty  fees  deposited  under  clause  c21  shall  ho  subject  to  the  fob 
I * » w i  ng  I >roee*  1 i 1  res  : 

( A)  During  the  month  of  .Tidy  in  each  year,  every  person  claiming  to  hv 
entitled  to  compulsory  license  fees  for  secondary  transmissions  made  during 
the  preceding  twelve-month  period  shall  hie  a  claim  with  the  Register  of 
c  opyrights,  in  accordance  with  miulre meats  that  the  Register  slmll  prP. 
*cnhe  by  regulation  Not  withstanding  any  provisions  of  the  antitrust  laws 

J?!.m    l.hl  11  U  tU°  act  oC  Oo^r-  V>>  oS  Stat.  730.  Tit.  jr, 

am?  any  amendments  of  any  such  taws),  for  purposes  of  this 
clause  any  claimants  may  agree  amor*  themselves  ns  to  the  propionate 
hMs.on  of  compulsory  licensing  fees  among  them,  may  lump  their  claims 
together  and  fde  them  joirdly  or  as  a  MngJe  claim,  or  mav  il  .  fg  a  e 
mon  agent  to  receive  payment  on  their  behalf  * 

r  ghts  shall  determine  whether  there  exists  a  controvcrsv  <im<vniln«  he 
Xu^K^T'Tl1  °rt  "l0  ^rll«»'«i  »f  realty  fees' deposited  under 
■  i    * t     *  ,,f      ll<,f,,n,|I"|,i«  »«>t  »"  Mich  cmtroiersv  evisfs.  he  .-halt  after 

on  rT'foet'  ilIW.r^IW1V:,l,V\n/1,ll,,tlHtrilHV4-  r°SN  nn,b  r  tlds  section,  dls  V  b  1  e 
"  f\:  s1fl;iM,fl  V  'Vnght  owners  entitled,  or  to  their  designated  agent. 
If  he  h,„N  the  existence  of  „  controversy  lie  shall  certify  to  that  fact  am 
proceed  to  con.tifnte  a   l.inel   of  the  Copyright   Ho  atlv  Trihenal 
accordance  w.n,  mH.Wm  sn:j.  m  smh  casvs  the  ivasmlrtbJ(/suiiiilnNfniftn 

;;t  i'l"^ u,^^;r !,,l,,i,r ,}r,s st<non sh:l11  f^ o«Metr«i mi,r t«  iu?r  . 

tion  of  the  rnyahy  fee  hy  the  tribunal 

iti-i  ^i'11^^  ,h,V!?,!HU''V  of  au-v  »»ro<veding  under  this  snhsectio,,,  the 
Hcg^tcr  of  Copyrights  or  the  f'opyrigla  loyalty  Tribunal  shall  withhold 
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from  clist rllatillou  an  amount  siillieient  to  satisfy  all  claim*  with  respect  to 
which  a  controversy  twists,  hut  shriH  have  discretion  to  provwHl  to  distribute 
any  amounts  that  art?  not  in  controversy. 

MO  Illation  to  Other  hnvx  and  Hi  nutation* --Xothiux  In  this  section  shall 
bo  construed  as  Untiling  or  preempting  t lie  authority  of  the  Federal  Communi- 
cations Commission  to  regulate  the  operations  of  broadcast  stations  or  cable 
systems  pursuant  to  any  other  Act  r»f  Congress;  PmvUhtt  th<rt,  the  Federal 
Communications  Commission  shall  not  limit  the  area,  duration  or  other  scope 
of  the  exclusivity  a  television  broadcast  station  may  acquire  resjxi-Hng  secondary 
transmissions  by  cable  systems  that  are  not  subject  to  the  compulsory  license 
provided  for  in  subsection  te>  of  this  Section  311  beyond  any  limits  that  may 
be  applicable  to  the  area,  duration  or  other  scope  of  the  exclusivity  a  television 
broadcast  station  may  acquire  respecting  other  television  broadcast  stations. 

if)  Ih'ftnitions.—X*  u<od  In  this  section,  the  following  terms  and  their  variant 
forms  mean  the  following: 

(h  A  "primary  transmission"  U  a  transmission  made  to  the  public  by  the, 
transmitting  facility  whose  signals  are  being  received  and  further  transmitted 
by  the  secondary  transmission  service,  regardless  of  wjmre  or  when  the  per1 
formaiirc  or  display  was  first  transmitted. 

(tM  A  "secondary  transmission"  Is  the  further  transmitting  of  a  pthnnry  trans- 
mission simultaneously  with  the  primary' transmission  without  change  In  program 
or  other  message  content 

CO  A  "cable  system"  Is  a  facility  that  In  whole  or  in  part  receives  signals 
transmit  fed  hy  one  or  more  television  broadcast  stations  licensed  by  the  fed- 
eral Communications  Commission  and  makes  secondary  transmissions  of  such 
signals  by  wires,  cables,  or  other  communications  channels  to  subscribing  mem- 
bers of  the  public  who  pay  for  such  service.  Cor  pur]>osos  of  determining  the 
royalty  fee  under  Subsection  (d)  (2)  (V>),  two  or  more  cable  systems  in  eontitrous 
communities  under  common  ownership  or  control  or  operating  from  one  headend 
shall  be  consider*  d  as  one  system. 

( $>  The  "local  service  area  of  a  primary  transmitter"  as  used  in  this  section 
c«.mpri<es  the  area  in  which  a  television  broadcast  station  is  entitled  to  insist 
upon  its  signal  being  retransmitted  by  a  cable  system  pursaant  to  the  rules  and 
regulators  of  the  Federal  Communications  Commission  as  published  in  Volume 
:?7.  Federal  Register,  page  32o2t  et  scq..  on  February  12,  1f>72.  or  such  similar 
rules  as  the  Federal  Communications  Commission  may  from  time  to  time  law- 
fully adopt  In  the  future  in  light  of  changed  circumstances. 

(5)  The  terms  "full  network  station.-4  ''partial  network  station."  "independent 
commercial  station."  and  "non-commorcla!  educational  station"  as  used  in  subpart 
!>  of  the  rules  and  regulations  of  the  Federal  Communications  Cnmmlsd<<n  as 
pnMNhod  in  Volume  37,  Federal  leister,  page  32.">2.  ac/.,  on  February  1", 
tn72,  shall  be  defined  In  accordance  with  the  rules  and  regulations  of  the  Com- 
missbn  of  the  same  date  with  such  additional  elaboration  as  the  Commission 
may  from  tim^  to  time  provide  consistent  with  the  intent  of  this  Act. 

( is)  This  section  shall  be  effective  upon  the  enactment  of  (ins  Act, 

[Add  the  following  to  section  501] 

U  t  F..r  any  secondary  transmission  by  a  cable  system  that  embodies  a  per- 
fi»r?:ia!iee  or  a  display  of  a  work  which  Is  actionable  as  an  act  of  infringement 
under  sub^retbui  ic'i  of  sort  inn  ill.  a  television  broadcast  station  holding  a  copy- 
rijrht^r/'othor  licence  to  Iransmit  or  perforin  the  same  version  of  that  work  fcball, 
for  pur/Hists  of  subsection  (b)  of  this  section  ."01  be  treated  as  a  teiral  or  bene* 
IVaal  owner  if  such  secondary  transmission  occurs  within  the  local  servbe  area 
<tf  that  television  broadcast  station. 

f  Amend  Section  ^ul  <hl  by  deleting  the  words  "continue  to  be  reasonable"  and  by 
sub<?itidin^  I  lie  words  ''are  just  and  reasonable/*] 

[APPKX|>IX  111 

(*o\r'Mi  nts  or  XAU  Axn  MST  on  Spec  imp  CiiAxnrca  is  Section  111  of  S.  1 301 

1'koposko  nv  XCTA 

XCTA  made  a  number  of  proposals  for  amendments  of  Section  111  of  S.  13d t 
on  paires  .n>t'i-»J  of  Mr.  Foster's  statement  of  August  1.  lf>73.  NAI1  and  MST  pre- 
sent the  following  comments  with  resjX'ct  to  these  proposals. 
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t.  XCTA  proposes  Unit  Section  Hl(h)  he  eliminated,  thereby  making  retrnns- 
minion  of  subscription  pay  television  programs  broadcast  by  STV  stations  sub- 
ject to  compulsory  licensing. 

XCTA  argues  that,  under  Section  til  (b),  a  CATV  system  would  1mve  to  violate 
either  I  he  copyright  law  or  the  rules  nf  the  Federal  Communications  Commission. 
This  is  not  so.  Section  111(h)  merely  provides  that  preferential  copyright  treat- 
ment does  not  apply  if  a  cable  system  retransmits  an  ovor-t  he-air  pay  television 
transmission.  A  CATV  system  wishing  to  retransmit  such  programs  would  sim- 
ply haw  to  bargain  for  them,  If  it  cannot  obtnln  authority  to  carry  them,  the 
Commissions  Hides  clearly  would  uot  require  It  to  do  so— assuming  that  the 
carriage  provisions  apply  to  STV  programs  at  all. 

In  fact,  if  Hie  Commission  had  intended  that  CATV  systems  could  pick  up 
scrambled  STV  signals,  unscramble  them  and  sell  them  to  their  subscribers,  cer- 
tainly it  would  have  satd  so  in  its  February  decision  adopting  the  new  cable 
regulation*.  Hut  there  is  uot  a  word  In  the  decision  to  suggest  any  such  Intent, 
Moreover,  as  a  matter  of  copyright  law,  there  Is  no  reason  why  cable  subscribers 
should  be  able  to  receive  over-t he-air  subscription  television  programs  without 
paying  the  STV  station  for  them  just  as  members  of  the  public' who  receive  the 
signals  directly  over  the  air  must  do.  In  addition,  the  Communist's  Kule3  provide 
lhat  television  broadcast  signals  carried  by  cable  must  be  retransmitted  as  re- 
ceived without  any  nUeraUon.  If  n  CATV  system  picks  up  a  "scrambled"  signal, 
the  Commission's  regulations  neither  require  nor  permit  it  to  transmit  and  un« 
scramble  the  signal  for  Its  subscribers.  To  the  contrary,  the  rules  prohibit  such 
unscrambling. 

'2.  XCTA  proixwes  that  Section  ltl(l),  which  provides  an  exemption  from 
copyright  liability  for  master  antenna  systems  which  serve  a  hotel,  apartment 
house  or  similar  establishment,  should  he  eliminated  because  the  exemption  un- 
fairly discrind  nates  between  master  antenna  systems  and  CATV  systems.  It  Is 
difficult  to  see  why  hotels,  apartment  houses  or  similar  establishments  which  do 
no  more  than  provide  a  master  antenna  service  with  respect  to  purely  local  sig- 
nals for  the  use  of  their  guests  or  residents  should  be  subject  to  copyright  Ha- 
hility.  Accordingly,  we  support  the  present  provision  so  long  as  It  is 'limited  to 
installations  which  do  nojt  receive  and  transmit  the  signals  of  non-local  stations. 

X.  XCTA  proposes  that  Section  111(a)(4)  ho  eliminated  in  order  to  treat 
government-owned  CATV  systems  in  the  same  manner  as  privately  owned  CATV 
systems  under  the  copyright  law. 

Section  111  la)  (4  j  is  limited  to  secondary  transmissions  by  government  bodies, 
or  other  nonprofit  organizations,  "without  any  purpose  of  direct  or  indirect  com- 
mercial advantage"  and  without  charge  to  recipients  of  the  service  other  than 
assessments  necessary  to  defray  the  actual  and  reasonable  cost  of  maintaining 
and  operating  the  service.  As  the  legislative  history  of  this  provision  shows  since 
It  was  tlrst  added  to  proposed  copyright  hills  at  the  request  of  the  Federal  Com- 
munications Commission,  this  provision  is  intended  to  exempt  from  copyright 
liability  translator  broadcast  stations  owned  by  municipal  bodies  or  nonprofit 
organizations.  These  lumslators  invariably  serve  very  small  communities  and 
are  typically  built  and  operated  noji  commercially  by  localities  or  nonprofit 
groups  for  the  purpose  of  providing  service  to  remote  areas  which  are  beyond 
the  reach  of  regular  off-t he-air  television  broadcast  stations.  NAB  and  M*T 
have  always  supported  the  exemption  of  such  translators  trom  copyright 
liability. 

We  hellevt'  thtir,  as  the  hill  is  now  dra ft ed,  government  owned  CATV  svstems 
would  typically  he  subject  to  copyright  liability  Uianse  they  are  ordinarily 
opernred  for  the  purpose  of  commercial  advantage  and  the  charges  to  the  re- 
cipients would  he  more  than  those  necc;^ary  to  defray  out-of-pocket  expenses. 
Municipalities  and  nonprofit  organizations  which  seek  to  oj^rate  CATV  sys- 
tems do  so  In  order  to  make  a  profit  and  accordingly  would  not  be  exempt  from 
copyright  liability  under  Section  111(a)(1)  as  it  is  now  written.  However,  in 
order  to  avoid  any  iruestinn  on  this  score  XAH  and  MST  have  no  objection  to 
adding  to  Section  111(a)  (4)  language  making  clear  that  It  does  not  apply  to 
cable  systems.  This  language  is  Included  in  Section  111  of  the  Revised  Text  set 
forth  in  Ap|*emlix  C. 

4.  XCTA  uru'es  that  "provisions  of  a  regulatory  nature  that  were  the  subject 
of  the  recent  FCC  rule-making  proceeding"  be  eliminated.  We  quite  agree,  but 
there  shouhl  he  no  misunderstanding  over  semantics.  Hie  Consensus  provided  for 
fvrfain  basic  terms  and  conditions  of  compulsory  copyright  licenses  for  CATV, 
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TIiom?  terms  ami  conditions  are  not  regutatory  but  rather  serve  to  define  the 
interface  between  copyright  |K)Hey  and  regulatory  policy  to  the  extent  necessary 
to  assure  that  copyright  policy  Is  not  inconsistent  with  regulatory  policy  and  that 
the  FCC  dues  not  modify  copyright  law  by  modifying  its  rules.  Section  111(e) 
together  with  the  other  provisions  of  Section  111  in  the  Revised  Text  would 
effectuate  the  Consensus  and  would  achieve  the  proper  balance  in  the  copyright 
hill. 

5.  As  noted  in  the  text,  XCTA's  repeated  references  to  Section  111(c)  (4)  (C)  as 
a  siw>rts  "blackout''  provision  is  simply  inaccurate.  For  the  reasons  set  forth  in 
the  text,  this  provision  should  be  eliminated. 

0.  XCTA  says  that  it  favors  the  adoption  of  Section  111(d)  as  written,  but 
suggests  that  systems  of  3,500  subscribers  or  less  be  exempt  from  payment  of 
copyright  fees.  Section  111(d)  is  to  a  large  extent  a  procedural  provision  except 
that  it  atso  contains  a  statutory  schedule  of  fees.  Our  position  with  respect  to  the 
statutory  schedule  of  foes  was  set  forth  in  Mr.  Wasilewski's  testimony  before 
the  subcommittee  on  August  1  and  also  in  the  text  of  this  supplementary  state- 
ment. We  support  the  3.50C  subscriber  system  exemption  as  contemplated  by  the 
Consensus,  but  only  if  the  other  portions  of  the  Consensus  are  incorporated  Into 
the  copyright  bill.  Moreover,  the  exemption  should  apply  only  to  Independently 
owned  systems  with  3.500  subscribers  or  less. 

7.  XCTA  proposes  to  change  the  definitions  of  "primary  transmission",  "sec- 
ondary transmission"  and  "cable  system"  in  Section  111(f).  To  the  extent  that 
the  changes  in  the  definitions  of  "primary  transmission"  and  "secondary  trans- 
mission" would  result  in  excluding  translators  from  the  coverage  of  Section  111 
generally  and  hn]>osIng  copyright  liability  on  municipally  owned  find  nonprofit 
privately  owned  translators,  we  .oppose  the  changes  in  the  definition.  To  the 
extent  that  XCTA's  proposed  changes  In  these  three  definitions  would  serve  other 
purposes,  it  has  not  explained  what  the  purposes  or  the  consequences  might  he. 
The  changes  tinker  with  language  the  meaning  of  which  is  well  understood  and 
could  therefore  result  In  a  confused  and  unsatisfactory  leglslathe  history.  Ac- 
cordingly, we  oppose  these  changes  until  XCTA  describes  in  detail  their  purpose 
and  effect,  and  we  reserve  the  right  to  comment  further  when  and  If  this  occurs. 

s.  XCTA  proposes  to  amend  Section  110(5)  by  adding  the  language  "or  (C) 
The  transmission  is  made  consistent  with  the  purposes  of  Section  111  of  this 
Title.*'  Again,  XCTA's  explanation  for  the  change  is  not  especially  enlightening 
since,  as  we  read  Section  110(5) .  it  does  not  deal  with  exemptions  for  educational 
pnrjHises.  Xor  is  the  proposed  language  itself  clear,  Accordingly,  our  position  is 
the  same  as  with  respect  to  the  preceding  point. 

f>.  Finally,  XCTA  proposes  that  no  limitation  be  placed  on  the  reception  of 
programs  by  way  of  CATV  which  are  not  copyrighted  or  subject  to  copyright. 
This  propasal  is  so  genernl  that  we  cannot  come  to  grips  with  it  at  this  time  and 
reserve  the  right  to  express  further  views  when  XCTA  explains  its  purpose  and 
effect.  As  worded,  It  seems  to  be  purposeless.  The  provisions  of  the  hill  should 
stand  by  themselves,  and  If  NOT  A  has  any  specific  provisions  in  mlud  which  it 
holioves  should  be  changed,  we  submit  that  it  should  identify  them  so  that  other 
parties  have  reasonable  notice  as  to  the  changes  it  is  try  ing  to  persuade  Congress 
to  make. 


This  SinVommlfteo  Is  presently  considering  a  proposed  statutory  revision  of 
the  copyright  laws  (S.  1#H).  XBC  has  prevlonsly  commented  on  various  aspects 
of  the  proposed  statute  and  requests  this  opportunity  to  do  so  again.  While 
there  is  much  that  can  be  said  about  such  a  sweeping  and  comprehensive  change 
in  the  law,  we  restrict  ourselves  to  those  provisions  that  are  of  special  signifi- 
cance to  us— Section  111,  dealing  with  cable  television,  and  Section  114,  dealing 
with  the  use  ami  licensing  of  sound  recordings. 

We  respect  fully  request  that  our  statement  be  made  a  part  of  the  record 
of  rhe  Subcommittee's  hearings. 

A.  s'rrtion  Ml 

Soriton  111  will  affect  us  as  an  owner  of  copyrighted  material.  In  a  larger 
sen>e.  however,  it  will  also  determine  the  future  of  cable  television  and  its 
relationship  to  free  television.  The  industry  practices  it  engenders  will  not  he 
easily  reversed.  We  urge  that  careful  deliberation  be  given  to  each  of  Its  unique 
features. 
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Free  television  has  developed  by  providing  a  variety  of  entertainment,  news 
una  information  programming  to  the  public  at  considerable  cost  and  risk.  Thus 
Jar.  mble.  whvu  not  engaged  in  merely  providing  a  signal  amplification  service, 
has  essentially  useU  tUe  services  of  free  television,  picking  ami  choosing  the  best, 
casting  oit  the  unprintable  and  bearing  none  of  the  programming  risks. 

We  view  cable  as  a  potential  forct*  to  supplement  the  services  now  provided 
Jo  fre«»  trhvMon,  UV  beJieve  that  cable  should  ho  encouraged  to  break  new 
ground  anU  to  develop  new  sources  of  programming  that  are  not  typically  avail- 
able  to  tiit-  public  on  free  television.  Section  111.  as  it  is  now  drafted,  will  not 
further  thai  objective.  In  nor  view,  t  In*  concept  of  compulsory  licensing  that  is 
embodied  iti  the  section  will  only  encourage  cable  to  continue  to  appropriate 
the  Services  of  f ree  television. 

At  the  outset,  a  crucial  distinction  must  he  made  between  the  transmission 
by  tsiMe  of  "local"  broadcast  signals  and  "distant"  signals.  Cable  osteins  that 
merely  retransmit  or  amplify  local  signals  do  not  necessarily  affect  the  coin, 
peiitive  bosiiion  of  local  broadcasters  (except,  iiorhaps,  in  a*  few  overlapping 
markets),  television  networks,  copyright  owners.  While  honetotlng  entile 
operations,  such  activity  expands  the  potential  audience  for  a  program  bv 
delivering  signals  which  might  otherwise  be  blocked  within  the  originating 
station's  broadcast  area.  The  low  rates  fur  1<k al  transmissions  that  are  present  I  v 
proposed  in  Station  in  wonhl  not,  therefore,  be  unreasonable  with  regard  to 
Mti-h  act  it  ity. 

f;vb!e  -yMems  that  imj»ovt  distant  signals,  however,  Interfere  unreasonably 
w  ith  hn-al  broadcasters,  television  networks  and  other  evhibi tors  of  copyrighted 
material  by  interjecting  programming  that  dilates  tm»r  audience.  While  t»ro- 
gram  diversity  is  desirable,  cahiv  systems  engaged  in  this  activity  are  not  cronr* 
lug  anything  new;  they  nre  appropriating  the  pro)>erty  of  others.  Tiicv  should, 
therefore,  pay  for  the  properties  they  use.  just  as  broadcasters  ami  networks 
Joint  pay  for  then).* 

\  .  .  when  a  CATV  system  imports  distant  signals,  it  is  no  longer  within  the 
ambit  <»f  fiie  tort  nightly  doctrine  fS'.ri  C.S.  #H)  (HHW)],  and  (here  is  the}}  »o 
n»*fh  to  tr<  <tt  a  differently  from  anjf  other  i>vr*nn  who.  without  license,  tlinplau* 
n  rt.p'irh't ,>h  <l  v  ui'k  to  an  (nat'onc*  \chu  would  nut  of  ft  cr  trine  receive,  if.  Ywr  \\M 
rea>m».  we  conclude  that  the  CATV  system  is  «  "performer"  of  whatever  pro- 
grams from  these  distant  signals  that  it  distributes  to  its  subscribers"  (emphasis 
added*. 

We  thu<  urge  that  the  proposed  Section  111  take  cognizance  of  this  distinction 
by  pioviding  for  the  minimal  fees  for  the  transmission  of  h  <  al  signals  now  pro- 
posed in  the  statute  and  higher  fees  for  the  Imporrnffojj  of  distant  signals. 

As  we  have  previously  pointed  out  to  this  Subcommittee  (see  our  letter  to 
TlmtttufiC.  Hrenuarj,  dated  March  VI  WTiM,  studies  by  independent  research  orga- 
nizations leave  indicated  that  distant  signal  importation  permits  cable  to  sub- 
stantially increase  its  revenues  and  profits.  Cable  should  pay  a  reasonable  price 
for  those  benefits.  Keuuiring  cable  to  pay  its  fair  share  will  also  create  now 
sources  c.f  revenue  for  program  producers  nnd  encourage  them  to  develop  more 
and  difo  rent  programing.  T)»e  costs  of  t>ro^raming  will  be  spread  more  cvoulv 

c.r.:'- m-i\'Z  \  tcr."  r.ud  ■\r*.!  !o  v^rr::^ * t * : *  r  *^  +^  «  „   

Tiie  uUimate  result  will  he  greater  programing  diversity.  *    *  ^ 

We  believe  that  a  fair  rate  for  cable  to  pay  for  the  programing  it  re- 
ceives by  importing  distant  signals  would  lie  a  percentage  of  gross  revenue  which, 
nniiw*  the  proposal  statiibuy  schedule,  lakes  info  account  the  royf  to  trterteion 
competitors  f^r  the  same  material  and  thr  ineremvntnl  profit*  that  are  generated 
for  ca  Me  systems  from  cn  r eying  such  p rogra tn i ug. 

We  estimate  ihat  most  non-network  owned  stations  may  s)>entl  as  much  as  V2rr. 
of  fbeir  Itroadcast  revenue  for  programing  and  that  the  major  networks  may 
spend  as  much  as  WK^.  The  MPAA  estimates  that  approximately  iW.lC*  of  broad- 
cast revenues  must  be  used  to  acquire  programing.  The  XAB  put  the  average 
nt  :Ur>.  So  mutter  which  estimate  N  correct,  it  is  clear  that,  under  the  proposed 
statute,  cable  would  be  paying  n  very  small  fraction  of  the  t*ayments  matte  by 
free  rekvlsinn  for  programing, 

in  terms  of  the  increased  profits  that  cable  can  anticipate  from  distant  sd.cual 
imiH>Thaticn.  it  is  }liso  apparent  fhat  the  proj>o<ed  fee  schefluJe  in  inadeaaate.  The 
studies  rvff  rrnl  to  in  our  March  13  letter  sliow  that  distant  sisma!  importation 
HMUid  raise  t„fal  cable  demand  from  approximately  10,400,000  homes  to  at  least 
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IS.OWUKX)  homes  (using  ItKKl  data  as  u  huso),  or  a  total  of  at  least  73%.  In  terms 
of  ]>r<>JJr;il'iJiO\  increased  subscriber  revenue/?  for  a  f^vj#iciil  small  system  (3,MX> 
subscribers)  would,  in  lb*.*  tenth  year,  Increase  pre-tax  protlts  hy  1SS%.  It  Is 
Interesting  to  note  that  since  the  FCC  has  permitted  distant  signal  Importation 
(March  31)7*2),  cable  lias  been  able  to  Increase  its  total  subscribers  and  the 
number  ut  communities  it  serves  by  at  least  20f/c> 

We  thus  believe  that  the  following  schedule  of  fee  payments  Is  more  realistic 
and  euriitablo : 

x,  .    .   „    -     .      f.  i'mrnt  of  nrt>**  nuhn  ribtr  revenue* 

dumber  of  subscribers;  for  distant  tfgnat  importation 

Vp  to  8.500   _   7.5 

3,5<XV  10,000   —      10.0 

Over  10,000   _  .  12.5 

This  proposed  schedule  Is  much  fairer  than  the  schedule  contained  in  the  bill* 
It  recognizes  Hie  existence  of  the  relationship  between  distant  signal  Importation 
and  increased  prollts.  It  attords  copyright  owners  a  greater  revenue  base  for  the 
exploitation  of  their  material,  It  Is  scaled  in  such  a  way  that  smaller  cable  sys- 
tems will  not  pay  as  much  as  more  profitable  systems.  Finally,  It  brings  into  more 
reasonable  proportion  what  free  television  tnu.it  j>ay  for  desirable  programming 
and  wbat  cable  should  pay  for  such  programming. 

We  estimate  that  the  proposed  charges  will  be  less  than  one-half  of  the  Incre- 
mental revenues  attributable  to  importation  and  an  even  smaller  percentage  of 
the  incremental  profits  that  can  be  obtained  from  such  activity.  The  proposed 
maximum  fee  of  12.5%  Is  small  compared  with  the  average  of  34  to  54%  of 
revenues  that  the  typical  broaden ster  must  now  pay  for  programming. 

We  recognize  that  any  fee  schedule  that  is  proposed  at  this  time  will,  of  neces* 
siry,  be  speculative;  there  has  not  been  sufficient  time  to  gain  useful  operating 
experience.  However,  once  a  fee  schedule  Is  adopted,  the  pressure  to  retain  it 
as  ;i  maximum  will  be  overwhelming.  Cable  wilt  argue  that  it  relied  on  the 
statutory  fees  in  planning  its  expenditures  and  charges.  Any  fee  schedule  thus 
runs  the  rUk  of  becoming  a  permanent  feature  of  the  compulsory  licensing 
sthenic*  It  Is  important,  therefore,  that  the  fee  schedule  that  is  adopted  be 
rojlNtb'  and  equitable  at  the  outset. 

Whib-  the  proposed  statute  does  provide  for  periodic  review  of  the  adequacy 
of  the  statutory  fees,  subject  to  Congressional  approval,  we  do  not  believe  that 
these  procedures  will  work.  There  are  conflicting  interests  in  this  area.  The 
adjustment  process  will  be  long  and  complex.  Approval  by  the  Copyright 
Tribunal  and  Congress  will  inevitably  require  de  novo  review.  The  process  to 
obtain  change  will  be  complex,  uncertain  and  time-consuming,  A  realistic  and 
equitable  schedule  should  be  in  the  statute  from  the  beginning, 

In  short,  we  believe  that  the  establishment  of  a  realistic  fee  schedule  will  en- 
courage cable  to  develop  new  programming  and  programming  services  and  not 
rely  exclusively  on  its  right  to  appropriate  programming  from  free  television  at 
nominal  eo^ts.  In  thh  manner,  the  public  will  receive  meaningful  alternatives 
and  have  the  best  that  both  cable  and  free  television  can  offer. 

We  also  have  the  following  comments  and  suggestions  concerning  the  proposed 
Section  111, 

First,  if  higher  fees  are  not  enacted  now,  then  certain  kinds  of  programming 
should  be  exempt  from  compulsory  licensing  and  subject  to  normal  rules  of  copy- 
right exclusivity.  Sports  events,  particularly  local  sports  events,  are  the  best 
examples.  If  a  cable  system  can  obtain  such  programming  from  free  television 
at  nominal  costs,  derive  substantial  revenues  from  such  appropriation,  and  use 
the  revenues  it  then  obtains  to  outbid  free  television  for  these  and  other  attrac- 
tions in  the  future,  the  entire  public  will  eventually  be  denied  free  access  to  such 
attractions  and  some  of  the  public,  in  homes  unserved  by  cable,  will  be  denied  all 
access. 

In  any  event,  we  support  the  exclusion  from  compulsory  licensing  for  sports 
e  rents  that  are  blacked  out  In  I  oral  areas. 

\W  are  not  seeking  legislation  that  immunises  us  from  competition  with 
cable  television.  We  are  merely  saying  that  the  law  should  not  favor  either 
industry.  The  prot>osod  statute  would  give  cable  a  substantial  advantage  by  per- 
mitting it  to  obtain  programming  for  nominal  charges  at  the  same  time  that 


•It  l«  mnzt  Instructive  that  Srrtlon  801  of  the  proposed  Statute  empowers  the  Copy 
nr» "oiWKisf  a  that  the  proposed  talc*  arc  reasonable  now.  We  do  not  believe  they  are. 
rljrht  Tribunal  to  assure  that  the  statutory  rates  "continue  to  be  reasonable.*'  Thlft 
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fnv  t«*li*vi>toii  mu>l  pay  substantially  more.  Cable  should  not  bo  1 1  jo  statutory 
U'uehYJnry  of  svieh  an  advantage. 

Second,  In  no  evont  should  Congress  attempt  to  <U> termini1  now  what  cable 
will  pay  in  the  future  for  additional  distant  signal  lmi>ortutlon  beyond  the 
lu-i^enf  authorized  limit.  The  fees  for  such  additional  importation  should  be 
left  to  the  forces  of  the  market  and  eousnmer  interest  and  snpi>ort.  There  is 
im  way  of  knowing  now  whether  the  fees  currently  proposed  for  iiiereasert 
distant  signal  Importation  will  tie  adequate,  or,  for  that  matter,  excessive. 

Third,  since  the  compulsory  licensing  scheme  fs  a  broad  exception  to  the 
rights  that  a  copyright  owner  normally  lias,  certain  exclusivity  rl^hls  should 
clearly  bo  svt  forth  in  the  copyright  statu  to  and  not  dei>end  on  any  other  agency, 
simh  as  the  KCO,  for  their  continuation,  The  FCC  has  recently  promulgated 
exclusivity  rules  (see  FCC  Kulos,  §  70.01  ct.  *cq.).  We  are  especially  anxious 
that,  as  a  minimum,  the  FCC  rule  that  guarantees  us  "simultaneous"  exclusivity 
for  network  offered  programs,  i.e.,  a  prohiMtfon  against  importing  a  network 
program  Into  a  market  at  the  same  time  it  is  offered  by  a  network  aflHiate  in 
that  market,  he  incorporated  in  the  copyright  statute  itself. 

II.  s r<- Hon  Hi 

Section  114  provides  for  a  separate  performance  fee  :or  the  use  of  sound 
recordings  as  well  as  creating  a  separate  copyright  In  such  material.  We  under- 
stand that  the  main  purposes  of  the  Section  arc  to  give  record  companies  greater 
protection  against  record  pirucy  and  to  enable  such  companies  and  performers 
to  make  more  moue>\  As  a  major  user  of  records,  we  oppose  the  imposition  of 
additional  charges  for  the  right  to  play  records  on  the  air  that  will  merely 
benefit  manufacturers  and  performers,  as  opposed  to  the  creators  of  copyrighted 
works.  We  MIove  that  protection  from  record  piracy  can  be  achieved  by 
creating  a  separate  copyright  in  sound  recordings  without  creating  a  separate 
performance  right  that  will  burden  broadcasters.  In  short,  we  believe  that 
ft 'cMoti  1 H  goes  too  far  and  is  unnecessary. 

In  the  past,  record  companies  and  performers  have  recognized  that  there 
v  t<  an  advantage  \u  bavin**  their  records  used  by  radio  stations.  Most  reenrds 
were  supplied  without  charge.  We  see  no  reason  why  Congress  should  now 
er*  ate  a  new  revenue  basi-  for  manufacturers.  Section  114  will  force  broadcast ers 
to  pay  record  companies  for  the  "privilege"  of  increasing  their  record  sales. 
That  is  not  the  purpose  of  the  Constitutional  guarantee  of  copyright  protection. 

Similarly,  it  strikes  ns  as  being  unwise  for  Congress  to  involve  itself  in 
creating  a  new  revenue  base  for  performers,  many  of  whom  are  already  well- 
paid  and  successful.  In  all  probability,  lesser-known  talent  will  not  benefit  that 
much.  The  compensation  that  performers  receive  should  remain  a  function 
of  private  negotiation,  not  national  legislative  policy. 

At  present,  we  must  pay  performance  rights  societies  (ASCAP  and  RMI) 
for  the  right  to  perform  copyrighted  musical  works.  If  we  also  must  pay  record 
roii j pa nles  for  the  right  to  play  records  of  the  same  copyrighted  musical  work, 
our  fees  may  double.  There  will  also  be  added  administrative  costs. 

We  thu*  oppose  Section  114  as  an  unwise  extension  of  what  is  validly  needed 
"to  nromote  the  useful  arts  and  sciences.1' 

We  apprerfate  the  opportunity  to  present  our  views  to  this  Subcommittee 
and  statu!  ready  to  assist  it  in  whatever  way  Is  useful. 


Ssnoy.Ki  OAm.E  Tklkvtsiox  Association,  Txc. 

Augu*t  /,  1073. 

Hon.  Joitx  MrCi,FixA\. 
Xr'io  Senate  Office  Uutt<Ungt 
Washington,  /).C. 

My  PjvAr  Senator  3frOF.ti.AV:  In  the  eourse  of  my  testimony  tld*  morning 
concerning  $  !:*r»l.  I  was  asked  on  several  occasions  as  to  XCTA's  attitude  toward 
tho  so-called  OTP  Consensu*  Agreement.  I  indicated  that  NCTA  is  new  and  has 
always  supported  what  we  regard  as  the  basic  intent  of  the  Agreement,  namely 
that  all  parties  work  toward  the  early  passage  of  copyright  legislation.  This,  of 
course,  we  have  done  white  others  have  sought  to  impede  the  legislative  process 
on  this  subject.  In  any  event,  however,  J  did  not  choose  to  allude  fn  my  testi- 
mony to  the  extraordinary  pressures  which  were  placed  upon  XCTA  and  the 
cable  industry  by  both  the  Office  of  Telecommunications  Policy  and  by  members 
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of  the  administration  to  accept  the  tonus  of  the  Consensus  Agreement.  I  feel  it 
only  fair  u»  say  that  the  table  lndushy  was  ottered  as  an  alternative  only  the 
indelhdto  extension  of  the  FCC's  "freeze"  or  the  equally  unattractive  possibility 
of  extensive  and  unproductive  congressional  hearings. 

After  reviewing  my  notes,  1  feel  it  imitative  to  offer  the  above  comment*  at 
this  time  ami  ask  Hint  they  be  Included  in  the  record. 
,Vcry  respectfully  yours*, 

David  If.  Fosikk. 

SI  1'Cl.KMKNTAt.  COMMUNIS  OF  NATIONAL  CAU1.8  1  LI.KVISIO.N  ASSOC' I A I  ION',  INC. 

During  testimony  on  8.  1301  on  August  1,  1073,  several  Questions  were  a*ked 
of  XCTA  witnesses  which  required  some  research  to  answer,  Chairman  McCtellan 
directed  XCTA  to  submit  the  answers  to  the  Subcommittee  in  written  form.  We 
haw  attempted  to  do  so  herein. 

i.  The  effict  <tf  the  graduated  fee  scheduled  in  Section  III  on  the  nation's  three 
largest  cubic  television  systems  {two  in  Sew  York  City  and  one  in  Situ 
Diego)  ;  and  the  effect  of  doubling  that  fee  sehtditle 

The  three  largest  eal '  !  systems  in  the  r  id  ted  Stales  in  terms  of  the  number 
of  subscribers  served  are  Mission  Cable  TV,  Inc.,  Sail  Diego,  California;  Tole- 
1'rompTer  Manhattan  CATV  Corp.,  New  York  City;  and  Sterling  Manhattan 
Cable  TV,  .Vow  York  City.  At  the  outset,  it  should  be  noted  that  of  the  three 
CATV  systems  only  the  San  Diego  system  is  reported  to  be  at  all  profitable. 

XCTA  has  obtained  from  these  i-omiKinios  the  total  revenues  from  subscriber 
service  fees  for  the  most  recent  quarter  in  the  10TIJ  calendar  year  for  which  data 
were  available.  XCTA  calculated  the  copyright  fee  payments  that  would  he 
required  were  the  fee  schedule  in  Section  III  in  effect  at  the  I  hue,  and  made  a 
farther  calculation  to  determine  the  effect  on  revenues  of  a  doubling  of  the  pro- 
posed fee  schedule : 


TelePrompTer  Mission  ?;erUiis 

Manhattan  Cable  TV  WifihaUan 


Quarterly  revenues  

Copytigtit  tee  payment  under  set.  Ill  schedule..   

tflective  rate  (percent)  

Copyright  fee  payment  il  sec.  Ill  schedule  wasdoubefd  

Effective  rate  (peicent). ... .  


$911,909  $937,497  $1,040,000 

41.  595  42. 857  43,  COO 

<4.56)  (4.57)  "  (4.62) 

81  190  85.750  96,000 

■  9. 12)  (9,15)  (9.23) 


Assuming  the  quarterly  revenues  to  he  constant  for  the  purpose  of  projecting 
a  full  year's  payment  of  copyright  foes — actually  understating  the  true  annual 
cftVet,  inasmuch  as  subscriber  revenues  would  increase  each  quarter  from  sub- 
scriber additions-— the  annual  payments  by  the  three  systems,  under  the  fee 
schedule  in  Section  111,  would  range  from  J?ldb\3sO  to  jfWLMMK.) :  under  a  doubling 
of  the  fee  schedule,  copyright  payments  would  range  from  $$&,7tiO  to  $4Xi,(MjO. 
Collectively  these  three  systems  would  pay  at  least  a  half  million  dollars  in 
copyright  fees  for  the  current  calendar  year  under  the  schedule  in  Section  111, 
and  more  than  a  million  dollars  were  the  schedule  doubled. 

The  imposition  of  high  copyright  tees  on  these  cable  systems  and  on  those 
presently  under  construction  or  proposed  to  lie  built  in  the  major  markets  will 
have  an  adverse  impart  on  the  earnings  of  those  systems  now  or  sot  m- to-be  ol>cru- 
tioiial,  and  may  well  deter  cable  construction  in  undeveloped  markets. 

?.  The  effect  of  tloufdiiu;  the  fee  schedule  in  Siction  111  on  the  rate  of  return  on 
I (d 'il  capital  of  projected  major  market  r.tJT  stittems 
In  his  testimony  at  August  1.  XCTA  President  David  11.  Foster  cited  a  study 
by  Dr.  Hridger  Mitchell  on  the  impact  of  copyright  fee  proposals  on  major 
market  CATV  systems  in  which  he  found  that  the  effect  of  the  foe  schedute  in 
Section  111  would  he  to  reduce  th<  rote  of  return  on  lohd  runital  a  full  penvnfairc 
point  for  profitable  or  near  profitable  M>tem>.  Uespousive  to  the  Subcommittee's 
desire  that  XCTA  provide  pertinent  data  on  the  effect  of  a  doubling  of  the  fee 
schedule  in  Section  111,  Dr.  Mitchell  has  calculated  that,  under  a  doubling  of  fee 
payments : 

«A|  /*»ir/;c  systems  on  the  edge  of  major  markets  which,  without  any  copy- 
right liability,  wilt  earn  a  10-1Hr/  rate  of  return,  would  have  that  rate  reduced 
to  7,5-1 1.0f,t — a  reduction  on  total  capital  of  two  or  more  full  percentage  points. 
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As  M'T.V  pointed  out  hi  Ms  curlier  Icstimony,  oven  a  one  point  ndtiftion  hi  rate 
of  nturti  uoutd  hi  tteiUHtttthtt/  to  Iho  eahle  television  industry's  Investment  en* 
viroument  sine*1  a  ILK'c  return  is  considered  the  minimum  ncccptuhle. 

i  It )  Intermediate  xisr  nj/xtentx  on  the  edge  of  major  markets,  which  Dr.  Mit» 
eheil  found  would  bo  only  marginally  protlhible  without  any  copyright  liability 
at  all,  would  thn*  be  sen  rely  threatened  by  a  doubling  of  the  proposal  fee 
schedule. 

•  I" j  Of  course,  sinov  all  xy*tem$  iu  the  center  major  markets  are  not  pro* 
jeeted  ashling  profitable  at  the  present  time,  any  copyright  fee  would  make  prof- 
itability so  remote  as  to  preclude  decetopnyent.  Dr.  Mitchell's  figures  follow: 


Large  systems  (25,000  subscribers)  in  edge  markets: 
Rate  of  return  (10'  v  rate  ol  return  »s  necessary  to 

attract  capital)  ...  

ttfectwe  rate     

Intermediate  systems  (10,000  subscribers)  in  edge 
markets: 

Rate  ot  return  {W\  rate  ol  return  is  necessary  to 

attract  capita?)  ,    

CMecbve  rate   

Center  market  systems:  Kate  ol  leturn  


}\  percent  to 
No  fee     21 2  percent 


lto  5 
percent 


9. 7-114 
0 


5, 5-8. 1 
0 
0 


9,  M2  8 

2.0 


5.2-7.7 
1.2 
0 


8,6-12.2 
3,* 


4. 8-7.3 
2,4 
0 


2  to  10 
percent 


7.  5-11.0 
7.8 


1.1-6.5 
4.8 
0 


Note:  Any  tees  obviously  add  to  projected  tosses. 

3.  The  effect  of  doubling  the  fee  schedule  in  Section  lit  on  the  pre-tax  income 
of  the  major  cable  tele  vision  companies' 

As  Xl'TA  pointed  out  in  the  testimony  of  David  II,  Foster  on  August  lt  the 
effect  of  copy rl Kht  payments  on  the  earnings  of  the  major  cable  television  com- 
panies is  crucial  to  the  major  market  development  of  cable  television.  An  Increase 
in  the  statutory  fee  schedule  could  halt  CATV's  development. 

Xl'TA's  written  testimony  showed  t lie  effect  of  copyright  pnymeT>r<(  under 
the  present  fee  schedule  In  Section  111.  on  the  pre-tax  Income  of  eight  of  the 
largest  cable  television  companies  in  the  rial  inn.  Pre-tax  income  of  thos<»  com* 
}k; rile*  would  be  reduced  by  copyright  fee  payments,  under  the  present  Section 
111,  from  7.5%  to  32%  with  an  average  of  )f)<;c. 

If  the  fee  schedule  la  Section  111  were  doubled  (to  range  from  2%  to  10%), 
the  pre-tax  income  of  those  companies  would  be  reduced  by  copyright  fee  pay- 
meats  from  15%  to  04%  with  an  average  of  nearly  ,j0%.  Assuming  the  corporate 
tax  rate,  Income,  after  taxes,  could  be  reducer!  as  much  as  80(/c. 

If  the  fee  schedule  were  raised,  a  reduction  of  pre-tax  income  In  this  mag- 
nitude would  threaten  to  completely  shut  off  the  already  limited  flow  of  invest- 
ment finals  to  all  hut  the  very  largest  and  llnanclally  strongest  companies. 

The  amount  of  "cfipj/riyht  fct*"  paid  by  television  station*  for  the  broad- 
cast use  of  copyrighted  materials 

Television  stations  inc  lude  "copyright  fees*'  paid  to  owners  of  syndicated  pro- 
grams in  the  total  price  when  they  buy  the  use  of  a  product  (a  motion  picture 
or  a  "package"  of  motion  picture  til  ins,  a  single  television  program  or  a  series 
of  programs)  under  varying  terms  of  usage.  The  total  price  may  vary  to  rotiecfc 
such  matters  as  the  number  of  times  the  product  can  be  televised  within  certain 
periods  of  time.  etc.  Included  in  the  purchase  price,  which  is  generally  arrived 
at  iii  bargaining  between  the  station  and  the  distributor  (with  the  price  vnr;  ing 
by  the  size  of  the  market,  the  bargaining  ability  of  the  station,  tin*  desire  of 
the  distributor**  agent  to  make  n  quick  sale,  and  any  numlxT  of  other  reasons'), 
are  various  costs  associated  with  the  distribution  of  the  product  and  the  profit 
to  the  program  owner.  The  extent  of  Ihe  I 'roll  t  depends  a  great  deal  upon  the 
quality  of  the  product  (and  its  iK)tenlia]  value  In  attracting  audiences  1,  and  the 
ability  of  the  distributor  to  extract  high  prices  from  the  television  stations. 

XCTA's  analysis'  >lmws  that  the  owner*  of  syndicated  programs  realized  a 
pros*  income  of  $17*.M1  million  in  H»71  from  sates  to  television  stations  (this  is 
based  on  VCC  figure*).  After  subtracting  the  costs  of  distribution,  advertising, 
talent,  etc..  approximately  £50  million  in  profit  remains.  Thin  represent*  a  profit 
ma  to  in  to  the  copyright  owner  in  excess  of  25%, 

The  concept  of  cable  television  natality  {imposition  of  a  "copyright  fee"  based 
on  a  percentage  of  gross  revenues  frmn  basic  subscriber  service  fees)  i<  a  new 
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and  distinct  way  for  I  he  copyright  owner  to  obtain  a  greater  profit,  above  that 
received  from  television  stations  for  the  broadcast  use  of  his  product  (which.  In 
most  Instances  is  readily  available  to  cable  subscribers  who,  even  without  a 
cable  connection,  could  receive  the  program  directly  from  a  home  antenna).  He- 
enu>c  cable  television  Improves  signal  quality  and  audience  runge,  advertisers 
are  charged  higher  rates  by  the  broadcaster  and  the  broadcasters  cau  share  his 
added  Income  with  the  copyright  owner.  However,  cable  television  operators 
receive  no  compensation  from  the  broadcaster  for  expanding  his  coverage. 

5.  Profit  (ability  of  the  three  national  television  networks  and  television  stations 
vs.  cable  television  system  revenues 

In  May  of  1073,  the  FCC  released  data  on  the  1072  revenues  and  profits  of  the 
three  national  television  networks  and  their  15  owned  and  operated  stations. 

The  FCC  data  shows  that  profits  before  federal  income  tax  were  ?213.4  million 
(an  Increase  of  47.2  percent  over  lt>71). 

Similar  data  on  all  other  television  stations  for  the  year  1972  is  not  currently 
available  from  the  FCC.  However,  1071  data  released  by  the  Commission  in 
August  1072,  showed  profits  before  federal  income  tax  of  $244,3  million  for  073^ 
television  stations. 

HecAnse  there  is  not  available  a  central  authoritative  source  of  Information 
on  the  profitability  of  cable  television  systems,  no  comparisons  can  be  drawn 
between  network/television  station  profits  and  CATV  profits. 

However,  in  1072.  the  estimated  gnus  revenues  (from  subscriber  fees,  installa- 
tion fees  and  other  income)  of  the  approximately  2,000  cable  systems  then  in 
operation,  was  $438,100,000. 

Thus,  the  combined  pre-tax  profits  of  the  three  television  networks  and  their 
15  owned  and  operated  television  stations  in  1072  ($213.4  million)  and  the  1071 
pre-tax  profits  of  673  television  stations  ($244.3  million)  exceeded  the  total  1072 
revenues  of  the  2,000  CATV  systems  by  nearly  $20  million. 

It  is  ironic  that  the  television  Industry  and  the  copyright  owners,  whose  com* 
blued  profits  dwarf  the  entire  revenues  of  the  cable  television  industry  and  which 
already  reflect  financial  benefit  derived  from  CATV  through  expanded  audience 
coverage,  should  sock  to  extract  un  even  yroaier  profit  from  this  emerging  indus- 
try In  the  form  of  unreasonable  payments  for  copyright  liability. 


National  Cable  Television  Association,  Inc., 

Washington,  D.C.,  August  20,  1973. 

Hon.  John  L,  McCieuan\ 
.Vric  Senate  Ojfiec  Building, 
Washington,  D.C, 

Dear  Senator  McClell.vn:  Enclosed  are  schedules  of  CATV  industry  copy- 
right payments  under  the  fee  schedule  proposed  in  S.  1301,  as  compared  to  the 
effect  of  doubling  that  schedule.  Enclosed  also  is  an  addendum  of  selected  data 
on  the  profitability  of  television  program  syndicators,  the  three  national  tele- 
vision networks  and  television  stations.  Although  this  Information  Is  similar  to 
that  prevously  submitted,  we  believe  that  it  points  up  the  serious  economic  impact 
of  copyright  payments  in  the  cable  television  industry  as  compared  to  the  tre- 
mendous economic  strength  and  profitability  of  the  television  broadcasting 
industry.  Kor  this  reason  we  believe  and  respect  fully  request  that  this  Infor- 
mation l>o  inserted  in  the  record  of  the  hearings  on  S.  1301. 

You  will  note  that  the  data  in  the  addendum  were  based  primarily  on  1971 
statistics  published  by  the  Federal  Communications  Commission.  Since  the 
;>rc|>a  ration  of  the  addendum*  the  KCC  has  published  comi>nrahle  figures  for  1072, 
which  show  that  total  television  broadcasting  revenues  were  3.18  billion  dollars 
with  pre-tax  profits  of  552  million  dollars.  These  profits  represented  an  Increase 
of  42%  over  1071  and  were  cited  by  the  broadcasting  industry  as  a  return  to 
"more  normal  levels."  Put  in  the  simplest  terms,  these  profits  exceeded  the  total 
cable  Industry's  revenues  for  1072  by  more  than  110  million  dollars.  Needless 
to  say,  the  broadcasting  industry  has  never  offered  to  reimburse  the  cable 
Industry  for  that  portion  of  its  profits  derived  from  the  additional  audiences  made 
possible  by  CATV. 

With  kindest  i*>rsonal  regards,  1  am 
Very  truly  yours, 

David  II.  Foster. 

Enclosure. 
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COMPARISON  OF  CATV  INDUSTRY-COPYRIGHT  ROYALTY  PAYMENTS 
A       j^e  industry,  based  on  19/2  data. 


Annual 

S.  1361  roy- 

Number of 

Average 

Average 

Total 

System  : 

gross 

alty  rale 

systems  in. 

gross 

royalty 

royalty 

:-;e  category 

revenue 

(percent) 

category 

revenue 

fee 

fees 

<\-   

..  JlU.6Si.M0 

1,962 

$58,437 

$584 

|t.  146, 535 

I  SAX  h 

81295,862 

2 

359 

223.665 

2.873 

1.031,407 

w   

53.905,  199 

3 

13? 

393, 468 

7.004 

959,  548 

sm  *.) 

l.i  inm  

.  35.323,42? 

4 

63 

560. 689 

12,828 

808, 164 

Over  t  ; 

..    10M37  9I2 

5 

97 

1,097.298 

38,865 

3,769.905 

T 

ctaL  

7.715,559 

*■  percent  to  10 

Decent  <:ale 

15,431,113 

8.— 8y  selected  system  size  category. 


System  s'ti9 


2  percent  to 

Annial  gross  S.  1361    JO  percent  scale 

revenue       royalty  fees        royalty  fees 


5,  OCX) 

2o.  m. 

25,000. 


$312,000 
624,000 
936,000 
1,248,000 
1, 560, 000 


$4,640 
15. 360 
30.800 
46, 400 
62,000 


$9,280 
30,720 
61,600 
92,800 
124,000 


C— Synopsu  of  effect  on  CATV  systems'  net  income. 


By  month 


By  year 


Pit  subscriber  Revenue  

Oe-itic; 

■-^isli.'d  J*eir*t,i,J  

FCC  fee  

francni'.e  fee  

Interest-.  

federal,  Su't.  city,  county  tax. 


Subtotal  

S.  1361  royally  lees  at  2  percent. 


$5.20  , 


4.84 


.36  . 
.10  . 


Net  ir-ccrce.. 


.26 


$2.60 
.03 
.16 
.75 
1.30 


$31.20  . 
.30 
1.87 
900 
15.60 


$62.40 


57.97 


4.  43 
1.25 


3.18 


0  -~  Royalty  fees  cannot  be  passed  on  Jo  CATV  subscribers  because  regulators  have  denied  rale  Increases  and  sub- 
scribers not  pay  additional  airounts.  Therefore,  a  high  copyright  lee  schedule  wjII  yield  no  n  ore  revenues  to  copy- 
right Cvner:  than  a  la*  fee  schedule. 

ADDENDUM 

A  -CATV  ir.aeases  coverage  area  of  TV  stations  and  impioves  picture  quality,  but  the  CATV  operator  does  not  aTter 
prolan  or  c&.*;ir»erc*nls  and  gels  no  revenue  from  advertising  on  the  TV  signal.  His  sole  revenue  is  from  subscribers 
month! v  ie<i  O.erj^e  $5  20  per  month). 

1  CowgM  owners  of  syndicated  TV  programs  hid  1971  sales  of.-   $179,600,000.00 

ViJeproM?  of  about   $53,900,000.00 

FruM  rate  of  (percent)  .    .     30 

2  3  IV  rnjUQfks  had  1971  revenues  of   $1,378,900,000.00 

Va>  before  tax  profits  of   $144,900,000.00 

ProM  me  of  abcui  (percent)  ,     lO1^ 

i  TV  :t.»tior=s  hat  1971  revenues  of..   $1,371,400,000.00 

V ,»••:*  before  tan  profits  of   $244,300,000.00 

F-uf !  »ate  uf  Jbout  (percent)   18 

B  -TV  strtions  charge  advertisers  based  on  TV  coverage.  The  rate  taids  of  3  New  York  City  newtork  stations  are— 


S*aU- 


30  min 


15  min 


5  min 


30  s 


20s 


10  s 


W«C.   (11  500 

WC6i   10.000 

YVN8C   10,700 


$9.  SCO 

8,  ceo 

8. 500  , 


$4, 500 
4, 000 


$3,000 
3, 500 


$5,800 
6,000 
6,000 


$4,600 
4,000 
5,000 


$2,600 
3,000 
2,800 


C  -  Ctpj?JgM  owner  and  teteviston  pj.fits  are  larger  than  CATV  gross  revenue* 

Note:  bs*3  in  the  addendum  /,ere  obtained  from  the  following  sources:  Item  A  1,  sales  trom  syndicated  programs,  from 
"TV  broadcast  financial  Data  1971/'  published  by  the  Federal  Communications  Commission;  data  cn  the  profitability 
of  program  syndication  *ere  obtained  hem  surveys  ol  several  knowledgeable  ir>d'iMry  sources;  Items  A-2  and  A -3  were 
<?e-.eioped  frc»n  "TV  Broadcast  Financial  Oata-19?l";  {tern  8  data  wereobts^e  i  from  the  1972-1973  edition  of  Television 
factboefc. 


9 

ERIC 


G 14 


National  Kijucation  Association, 

Hon,  John  L<  McClellan, 

C/tafrwmw,  Stt&coMwWcc  ou  Patents,  Trademarks,  and  Copyright*  of  the  Sen- 
ate Judiciary  Committee,  Dirksen  Senate  Office  Building,  Washington,  D.C. 

Drab  Senator  McClellan:  During  the  testimony  of  the  Ad  Hoc  Committee 
on  Copyright  Law  Revision  nt  the  copyright  hearings  on  Jul v  31.  >tni  made 
the  following  statement:  "I  think  It  is  valid  ami  important  to  ascertain  what 
the  impact  of  this  educational  exemption  for  educations  pur|>oscs  is*  [the 
limited  educational  exemption  which  the  Ad  Hoc  Committee  is  proposing]. 
And  you  added  a  question,.  "What  impact,  if  any,  will  this  have  on  the  ability 
of  present  sources  to  continue  to  make  such  materials  available?  if  It  is  seri- 
ous it  ought  to  be  weighed;  If  it  is  trivial,  it  ought  to  be  Ignored.*' 

hi  response  to  your  question,  yon  will  recall  that  t  read  the  opening  para- 
graph of  a  news  release  issued  by  the  Kdncational  Media  Producers  Council 
on  May  Hi,  W7H.  entitled  "DKMAXn  VOH  KDCCATIOXA fi  AriJlO-VIStUIi 
MATERIALS  RISKS  10.8%  In  1»73." 

in  order  tliat  the  members  of  your  Subcommittee  might  have  access  to  the 
entire  news  release,  I  am  attaching  a  copy  hereto  and  respectfully  request  that 
y^n  give  permission  U  add  it  to  the  record  of  the  hearings. 

\  believe  this  news  release  shows  clearly  the  fact  that  the  educational  media 
producers  are  not  suffering  Weansc  of  uses  of  their  materials  by  the  educa- 
tional community,  I  think  it  important  to  stress  here  that  the  Ad  Hoc  Commit- 
tee is  tmt  urging  Congress  to  give  teachers,  librarians,  educational  broad- 
casters, etc.,  a  broad  exemption  which  far  exceeds  statutory  "fair  use."  We 
arc  simply  asking  that  Congress  make  legal  the  limited  reproduction  prac- 
tice^ which  teachers  are  now  undertaking  as  pari  of  their  day-to  day  teach- 
ing iv^MPtedbiliUes.  These  practices  have  been  delineated  in  our  testimony. 
We  are  not  asking  for  more  privileges  for  copying  but  rather  for  protec- 
tion fin-  the  rights  we  now  exercise  in  fact.  As  you  know  from  our  testi- 
mony, we  seek  a  limited  i ideational  exemption,  or,'  in  lieu  of  this,  a  broadlv 
interpreted  fair  use"  < -la use  with  outriuht  rejection  of  the  Williams  A  Wllkins 
decision  and  with  authorisation  for  limited,  multiple  copying  of  short,  whole 
works  such  as  poems,  articles,  stories,  and  essays  for  classroom  pnriwses  and 
with  "fair  use"  extended  to  include  instructional  technology  as  well  as  print 
materials.  Publishers  will  fare  no  worse  than  they  now  fare  under  the  exist- 
ing law.  As  you  will  see  from  the  attached  news  release,  publishers  arc  far- 
ing pretty  well,  and  we  would  say  the  source  of  materials  is  by  no  means 
drj  hu:  up. 

Asmin.  we  should  point  out  that  we  irlve  visibility  to  the  authors'  works 
and.  as  a  result,  create  markets  for  them.  One  could  even  make  the  print 
thai*  pubiMiers  and  authors  should  pay  teachers  for  promoting  their  works  in 
Ihe  classroom  ! 

Thank  y«»n  for  the  opportunity  to  testily  before  von  and  the  members  of  vonr 
SuboMjr:tnittee. 

sincerely  yours, 

IIakomi  K.  WlGKEX 
t'h'tifhian,  Ad  /for  fnnfmitlcc  (of  KdHvuihwnl  Organization*  and  ImtU 
tutinnx)  on  Copyright  Law  Revision. 
Attachment. 

ttm  cATioNAi.  MnniA  PnnnrrKKS  Cor.\rri.. 

Fairfax  \'a.,  May  /tf,  1073, 

I  >K\t\Nf>  FOR  I'jUL'OAI  IONAL  AUDIO-VlSUAL  MATERIALS  RISES   10.8%  IN  1073 

Fairfax.  Vn.~  (ireator  im>  of  audio  visual  materials  continued  to  character- 
ize the  classroom  in  1!>72.  according  to  a  report  to  be  released  May  31  by  the 
Educational  Media  Producers  Con  mi  h  The  KM  PC  Annual  Surrey  and  Analysis 
of  Mut  ational  Media  Producers'  Sale*  shows  total  sales  of  non-textbook  Instruc- 
tional materials  rose  to  -SiMI.7  in  VXr2.  an  increase  of  U\.S>*/r  over  1 5171 . 

The  survey,  conducted  by  an  Independent  market  research  firm  under  the 
auspices  of  the  Educational  Media  Producers  Council,  presents  a  comprehensive 
picture  of  total  Industry  software  volume  and  a  wide  range  of  statistical  data 
and  analysis  of  the  education  market.  It  includes  information  gathered  from 
more  than  217  audio-visual  producers.  Represented  in  the  survey  are  small  film- 
strip  houses  as  well  as  the  largest  educational  publishers,  stated  EM  PC  Execu- 
tive I>i rector  Daphne  Philos. 
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The  report  shows  building  level  materials  sales— traditionally,  those  materials 
whose  unit  cost  is  modest  enough  to  permit  acquisition  by,  mid  storage  within, 
individual  school  buildings— continued  to  widen  their  lead  over  the  higher- 
priced  lllumi  films,  commanding  an  impressive  74,8%  share  of  the  total  edu- 
cational media  market.  Building  level  materials  sales  increased  13.77c*  while 
Imnm  film  sales  rose  a  modest  3.3%  in  1072.  10mm  films  continued  to  lead  all 
audiovisual  materials  in  dollar  expenditures,  however,  with  total  sales  of  $5*1 
million. 

Sound  ftlmstrlpe  led  all  building  level  materials  in  volume  increase,  rising 
$0.2  million,  but  multi-media  kits  experienced  the  greatest  rate  of  growth, 
spurting  23.1%  to  $27.2  million.  V re-recorded  tapes  were  up  21,5%  and  SSmm 
silent  film  loot.«  Increased  17.3%. 

The  impart  of  the  audio  cassette  on  educational  media  development  and 
sales  eontlnm*  to  be  dramatic.  Whereas  in  1069  cassette  volume  was  considered 
too  ln:dgmfieaat  to  warrant  a  separate  category  in  the  KMPC  Annual  Survey  and 
Aittityxi*,  cassettes  accounted  for  JSO.lft  of  all  pre-recorded  tape  sales  last  year. 
In  a  parallel— though  less  pronounced-  development,  the  cassette  version  of 
the  sound  Hlmstrip  continued  to  gain  ground  on  the  record  version,  accounting 
for  41.1>%  of  total  sound  filmstrip  sales  in  15)72,  up  from  33ft%  the  preceding 
year. 

Since  19W5.  the  first  year  the  Kducathmal  Media  Producers  Council  conducted 
lis  industry-wide  survey,  audio-visual  materials  sales  to  education  hove  increased 
Sl.iK r.  making  strong  inroads  Into  the  traditionally  textbook-oriented  education 
market.  Sates  of  the  textbook — which  remains  the  dominant  instructional 
medium ---have  Increased  by  22.7%  during  the  same  period. 

Copies  of  the  20  |iuge,/?J//,C  Annual  Surrey  and  Anatyxis  are  available  for 
$37.o0  from  Kducationat  Media  Producers  Council,  3150  Spring  Street,  Fairfax, 
Virginia  2*030. 


The  Nf.w  KxauoiD  Journal  of  Medicine, 

ttoston,  Must.,  August  6t  J973. 

Mr.  SrKPHKN  G.  Haam:ii< 

Subcommittee  on  Patent*,  Tradetmarks,  and  Copyrights,  Committee  on 
the  Judiciary,  I)  irk  tat  IS  u  if  ding,  Washington,  JAC. 

Hkar  Mr.  Haaser:  1  am  Dr.  Franz  J-  Ingelflnger,  Kdltor,  New  England. 
Journal  of  Medicine,  10  Shattuck  Street,  Boston,  Massachusetts  02115.  In  the 
past  I  have  been  Chairman  of  the  Editorial  Board  of  the  publication  Gastrccn- 
terohflit,  a  two-term  mender  of  the  Editorial  Board  of  the  Journal  of  Clinical 
Investigation,  and  for  14  years  an  editor  of  the  Year  Book  of  Medicine.  I  was  for 
H  years  a  member  of  various  advisory  boards  to  the  Nlll.  I  have  also  been 
a  National  Consultant  to  the  Atr  Force,  and  a  Consultant  to  the  Veterans 
Admhdsl ration  and  the  Army.  I  currently  f.erve  as  a  Consultant  to  the  FDA  and 
the  National  Library  of  Men  Heine. 

I  appreciate  this  opportunity  to  present  my  views  of  the  copyright  bill, 
S.  13i>1,  and  request  That  this  statement  be  made  part  of  the  official  record. 

Of  the  many  criticisms  made  of  the  American  health  care  system,  one  of  the 
most  serious  and  also  one  of  the  most  accurate  is  its  lack  of  efficient  and 
appropriate  communication  at  all  levels.  The  practicing  doctor  is  overwhelmed 
with  *' facts, "  but  their  mass  is  disorganized  and  unseleetive:  thus  the  practicing 
physician  is  not  effectively  exposed  lo  the  best  information  available  at  academic 
centers.  The  trainee  in  medicine — the  student  and  the  house  officer — is  similarly 
discouraged  by  the  abundance  of  information  that  is  available  somewhere,  but 
which  he  cannot  obtain  because  It  Is  widely  scattered  and  often  inaccessible. 
Kveri  research  scientists  face  similar  difficulties. 

This  otherwise  dismal  communication  picture  Is  alleviated  in  part  by  a 
number  of  indexing,  abstracting,  and  duplicating  services,  and  outstanding 
among  these  are  the  services  of  the  National  Library  of  Medicine  which  make 
it  jio*!s|hIe  for  physicians,  scientists  and  students  to  discover  titles  and  informa- 
tion pertinent  to  their  needs.  Rut  the  title,  or  even  an  abstract.  Is  not  enough,' 
the  entire  article  must  be  made  available  to  the  doctor  if  he  Is  to  use  the  new 
tuedbtne  correctly,  or  to  the  student  if  li<  is  to  understand  a  new  process 
adequately.  He  uhkIs  a  copy  of  the  original  publication. 

The  distribution  of  copies  of  original  articles  by  the  National  Library  of  Medi- 
cine and  by  other  medical  libraries  is  thus  a  eommnidctiou  system  Unit  mn*t  be 
sustained  and  nurtured  rather  than  impeded,  To  place  further  financial  con- 
straints on  the  readv  distribution  of  copies  of  medical  articles  is  to  interfere,  ultl- 

9 

ERiC 


04ft 


inately.  with  the  qualify  of  medical  practice  in  this  country.  Thus  1  should  like 
to  oppose  la  the  strongest  terms  the  provisions  of  section  108,  (d),  (1)  in  ^  1301. 
TbG  difficulties  that  this-  portion  of  t?je  biil  would  Impute  might  convert  many  a 
potential  user  to  a  nonuser,  and  many  a  medical  library  from  a  unit  that  now 
survives  to  one  that  would  fail  because  of  increased  financial  burdens.  I  cannot 
believe  that  such  consequents  reflect  the  desires  of  the  medical  profession,  of 
Congress,  or  of  the  American  people.  These  desires,  moreover,  should  take  prec- 
edence over  the  needs  of  commercial  endeavors  that  wish  to  protest  their  invest- 
ment by  more  stringent  copyright  laws, 

it  is  my  understanding  that  the  American  Library  Assoication  has  submitted 
to  you  a  substitute  for  section  10$,  a  section  that  would  entitle  a  library  or 
archives  to  supply,  "without  further  Investigation,"  "a  copy  of  no  more  than 
one  article  or  other  contribution  to  a  copyrighted  collection  or  periodical  Issue." 
This  wording  would  eliminate  the  serious  problems  that  I  anticipate  if  the  pres- 
ent  version  of  thfc  section  is  allowed  to  stand. 

May  I  also  have  the  privilege  of  submit  tins  to  the  Committee  copies  of  au  edi- 
torial I  have  previously  written  on  the  same  subject,  an  editorial  that  was  pub- 
lished in  the  New  England  Journal  of  Medicine,  volume  i?S7,  page 357,  in  the  issue 
ot  August  17, 1072. 

Once  again,  may  t  thank  you  for  the  privilege  of  being  permitted  to  submit  my  ' 
views  on  this  important  matter, 
Sincerely  yours, 


The  welter  of  complaints  about  the  mass,  slowness  and  unmanageability  of 
medical  communication  obscures  its  numerous  assets.  One  of  these  is  photocopy- 
ing, the  process  that  makes  it  possible  for  you  and  me  to  obtain  a  copy  of  any 
article  in  a  medical  library's  holdings.  Moreover,  by  a  remarkable  hleratehlal 
system  spreading  outward  from  the  National  Library  of  Medicine  (N,LM)  to  its 
11  regional  altzUatcs,  and  thence  to  community  hospitals,  a  photocopy  of  practi- 
cally any  article  ever  recorded  in  the  medical  literature  is  available  for  our  use. 
In  1!>71  the  NLM  and  its  regional  brandies  sent  out  nearly  half  a  million  photo- 
copied items  of  this  ty\x*.x  An  approximately  equal  numl>er  of  photocopies  of 
ruedieal  material  was  prohiibly  made  and  given  to  consumers  of  medical  literature 
by  libraries  operating  independently  of  the  XL3i  network.  The  making  and  dis- 
tribution of  such  pfiotoeoples,  moreover,  were  often  supi>orted  by  the  federal 
government  or  by  local  funding  mechanism.? ;  in  some  instances  the  customer  had 
to  pay  a  nominal  fee.  Tims,  photocopying  is  at  the  heart  of  a  remarkably  effec- 
tive* economically  reasonable,  and  extensively  used  method  of  spreading  the  medi- 
cal news.  If  it  exists  In  print,  the  description  of  au  elaborate  extraction  procedure 
is  available  to  any  laboratory  worker,  and  the  authoritative  evaluation  of  a  new 
diagnostic  approach  can  lie  on  any  practitioner's  desk. 

No  one,  surely,  would  wish  to  Interfere  with  this  sy -item  of  making  the  entire 
library  resources  of  the  United  States  available  to  the  totality  of  potential 
1  vi irons,  particularly  in  view  of  the  numerous  complaints  that  the  science  and 
practice  of  medicine  suffer  for  lack  of  interconnecting  spans.  Unfortunately, 
some  do  wish  to  interfere.  Beginning  in  January,  19T3,  articles  appearing  in  (or 
that  have  appeared  in)  the  3S  scientific  journals  published  by  Williams  and 
Wilkins  will  not  be  so  readily  available  for  photocopying.  On  the  basis  of  a  report 
made  by  a  commissioner  of  the  United  Spates  Court  of  Claims,  Williams  and 
Wilkins  will  impose  a  charge  of  5  cents  a  page  on  all  multiple  copies  of  a  single 
article,  and  on  all  copies  (even  single  ones)  made  for  Intor-Wtmry  dissemination. 
{ If  this  charge  were  to  Ik?  applied  to  all  publications,  a  yearly  fee  of  about  half 
a  million  dollars  would  he  collected  from  NLM.)  Libraries  will  be  licensed  to 
make  single  copies  of  articles  from  Williams  and  Wilkins  publications  to  fulfill 
requests  from  individual  patrons,  but  the  tribute  exacted  from  libraries  for  this 
license  is  an  increase  in  the  library's  subscription  prices  for  Williams  and  Wilkins 
journals  amounting  to  an  average  of  $3.05  per  volume, 

Photocopying  may  impose  an  economic  squeeze  on  small-circulation  Journals, 
Mt  efforts  to  protect  the  welfare  of  such  journals  should  not  be  permitted  to 
j<  npardize  what  is  one  of  the  redeeming  features  of  our  struggling  system  of 


»  PwnmfnfM  MM.  Cnrninp.  MR:  Th?  McoVn)  Library  Assistance  Act-,  ftn  anntysU  of 
thf»N*I.M  extramural  program*,  llirU  Mwt  Ltbr  Assoc  50 :3T5-391,  iOTl. 
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million l  communication.  KducnDowil  and  scientific  groups  representing  many 
facets  of  American  medicine  have  deplojrod  the  action  taken  by  WHiJama  find 
WUkins.  JAMA  published  u  line  editorial  minting  at  Hie  Impediments  to  com- 
munleatloji  and  the  cost  escalation  that  may  ensue.11  The  \e\v  England  Journal 
of  Medicine  joins  In  this  i>rotOvSt  against  a  move  that  threatens  a  communication 
mechanism  evolving  in  response  to  today's  and  tomorrow's  needs.  The  Journal 
veallirms  Its  policy  wit ii  resiK-et  to  photocopying:  libraries  and  other  nonprofit 
institutions  ma  y  phot  oeopy  J  o  a  rn  al  a  rt  let  es  a  t  w  13 1 . 

h\  J.  Inoelecxger,  M.D. 


The  New  Uepublic, 

August  10,1913, 

Hon.  John  L.  MtCi.Ki.tAX, 

Chairman,  Subcommittee  on  Vat  ait*.  Trademark*,  and  Copyrights,  Committee 
on  the  Judiciary,  l.S.  Senate,  Washington,  D.C. 

\».ah  Senator:  While  the  New  Republic  did  not  appear  hefore  your  commit- 
tee fo  consider  tiie  effects  of  photocopy,  we  would  like  to  take  this  opportunity  to 
endorse  the  testimony  of  the  American  Iltislncss  Press:,  the  American  Chemical 
Society,  and  the  American  Association  of  Vniversity  Press. 

Without  copyright  protection. "magazines  like  The  Xew  Republic  could  perish 
very  easily.  We  understand  libraries  desire  the  unrestricted  right  to  photocopy 
one  copy  at  a  time.  Each  time  this  happens,  our  limited  market  is  further  re- 
stricted. 

We  are  perfectly  willing  to  give  reasonable  consent,  but  it  is  the  sanctity  of 
the  copyright  that  has  made  j>ossible  the  free  flow  of  Information  in  the  U.S. 

We  are  therefore  hopeful  that  Sec.  10S  will  he  limited  to  archival  reproduction 
and  the  Library  amendment  will  be  defeated. 
Sincerely  yours, 

Robert  J,  Myers,  Chairman. 


Congress  or  the  United  States, 

Hovtsh  of  Representatives, 
Wnshtngton,  DM,,  July  31,  W3< 

Hon.  John  t..  M<Ci.eu,an", 

Chairman,  Subcommittee  on  2'atcnts,  Trademark*  and  Copyrights,  Judiciary 
Committee,  £\flr.  Senate. 
Pear  Mr.  Uhaikmax:  Because  of  heavy  congressional  activities,  it  is  not  pos- 
sible for  me  to  address  your  committee,  but  I  would  be  pleased  if  you  could  place 
the  enclosed  material  lu  the  committee  record. 

As  you  can  see  from  the  test,  this  matter  is  of  great  concern  to  me  because 
of  its  effect  on  a  great  many  individuals  In  my  congressional  district. 
Sincerely, 

Thomas  M.  Rees, 

,  Member  of  Vongrc**. 

Enclosure. 

Mr.  Chairman  :  My  name  is  Thomas  M.  Ueos.  Vm  a  member  of  Congress  from 
thy  With  District  of  California,  My  district  encompasses  Hollywood,  Beverly 
Hills,  and  much  of  the  San  Fernando  Valley*  Many  of  my  constituents  are  em- 
ployed in  the  til  in  industry  and  are  deeply  concerned  about  Section  111  of  S. 
VMi.  the  copyright  fee  schedule.  It's  our  feeling  that  the  schedule  is  Inadequate 
and  indexible.  We  hope  that  the  subcommittee  will  re-draft  the  Miction  to  vm- 
compass  the  V.vTl  consensus  agreement 

The  Consensu*  Agreement  to  which  I  am  referring  was  formulated  in  Novem- 
ber of  ton  and  at  that  time  received  broad  .support  throughout  the  industry. 
To  refresh  the  committees  memory,  the  Committee  of  Copyright  Owners,  the 
National  Association  of  Rroudcasiers,  and  the  National  CaMe  Television  Assoef- 
ntion,  representing  copy  right  tedders,  broadcasters,  and  cable  system  operator.* 
respectively,  came  up  with  an  agreement,  on  the  heels  of  intensive  discussions,  at 
the  I  chest  of  t lie  FCC  nmi  the  ail*  nod  with  (he  sanction  of  (his  committee  and 
its  chairman. 

Regrettably,  one  of  the  major  objectives  of  these  meetings,  the  formulation 
of  a  realistic  fee  schedule,  was  not  achieved  due  to  the  complicated  nature  of 
the  problem.  The  agreement  acknowledges  tins  ditlicuUy  and  contains  a  provt- 
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bUm  catling  foi*  compulsory  arbif  raiimi  in  flu*  event  rates  cannot  he  agreed  upon. 
1  would  like  to  stress  that  the  o< ri^Ut  holders  place  a  great  deal  of  emphasis 
upon  compulsory, arbitration  as  the  only  fair  and  equitable  method  of  assuring 
rates  acceptable  to  all  of  those  Involved. 

Further,  it  should  be  iioliitcd  out  that  the  copyright  holders  represent  the 
creative  elements  responsible  for  producing  works  of  artistic  nature  and  oC  enter- 
tainment \atue  which  contribute  Mguilicnidly  to  tab!*'  ielovUiou  programming. 
The  copyright  holders  are  indeed  the  major  program  suppliers  to  this  rapidly- 
expanding  medium. 

In  closing  Air.  Chairman,  t  would  like  to  say  that  as  a  representative  from 
California.  I  am  deeply  concerned  with  iho  future  of  eable  television  as  a  siauve 
of  employment  for  a  proentiy  iron  Wed  industry,  and  as  a  suurcc  of  creativity 
for  the  entile  Nation. 


CoNtius  ss  or  iuk  Cvrraj  S'tatcs, 

llot'SI,  OK  Rl.f'lJESK.NTA  J  iVES,  J 

\\'tt*hiii*jtintt  /).('.,  Anyuxt  J,  Kf7rl. 

lion.  John  McCi.Kri.AX, 

Chairman,  Suhtommittcc  on  Patents,  Trademark*  and  Copyright*,  Senate  Judi- 
ciary Committee. 

ln:.\u  Mk.  Chairman:  I  am  comvmod  about  the  possibly  adverse  effects  of 
seeM'on  Ml  of  Scinid'  bill  b'WJl  currently  under  your  committee's  review,  which 
sc(n  forth  a  eable  television  cnpyiight  fee  schedule, 

It  is  my  understanding  that  in  November,  lbTl  representatives  of  copyright 
holders,  broadcasters  and  cable  sy>teni  operators  reached  a  eouiprouiise  agree- 
ment eoiuvrnirig  siunal  carnage  ami  copyught  i<>uos.  This  agreement  was  en- 
dorsed by  the  Kcdcral  ( '<  unian  nh*a  I  ions  Commission  and  the  Oltice  of  Toheoim 
mimieations  Po^ey.  (hi  the  fee  scln  dale,  I  he  parties  agiced  to  settle  their  differ- 
ences by  compulsory  arbit ration  in  the  absence  of  a  mutually  acceptable  rate 
schedule. 

As  you  know,  both  sides  have  failed  to  resolve  this  issue,  and  have  presented 
eonltic;ing  economic  studies  h>  document  their  claims,  I  believe  it  would  be 
hazardous  for  Congress  to  imercene  in  this  matter  at  fhis  lime  and  impose  an 
initial  fee  schedule  which  may  be  economically  advantageous  to  only  one  side. 
Since  the  1U71  agreement  already  provides  for  legally  binding  arbitration  to 
settle  this  dispute,  I  recommend  that  this  approach  be  adopted  in  determining 
fair  ami  reasonable  copyright  fees. 
Sincerely  yours, 

KOWAKO  II.  Royhal, 
Sfvmbcr  of  Congress, 


State  Library  ok  Pennsyjaanta 
UarrUtbury,  Pa.f  Anguat  19,  1973. 

Hon.  Hues  it  Scott, 
l\S.  Senate, 
Senate  Office  Building, 
Wathinffton,  D.c> 

Dear  Srn'atok  Scott  :  I  am  informal  that  the  Senate  Sub  Committee  on  Patents. 
Trademarks  and  Copyrights  conducted  hearings  on  Senate  Bill  No,  VM1  on  July 
31.  and  that  the  hearing  record  will  be  closed  on  August  10. 

I  respectfully  request  that  the  attached  statement  he  made  a  part  of  the  hearing 
record,  since  the  subject  matter  is  of  grave  importance  to  Pennsylvania  libraries, 
archives  and  the  State  Library. 

Thanks  very  much  for  your  often  demonstrated  interest  and  support  for  the 
programs  and  resources  of  American  Libraries. 
Sincerely, 

Ernest  E.  DoERsenrK.  Jr., 

State  Librarian. 

Comments  on  Senate  Bill  1361 

Libraries  of  all  types  In  Pennsylvania  are  meeting  individual  user  needs  by 
rigorous  exchancre  of  materials  and  by  providing  single-copy  extracts  of  articles 
and  other  printed  materials  needed  by  resell  rollers  and  students.  Libraries  have 
relied  on  the  "fair  use"  concept  to  protect  them  against  charges  of  copyright 
infringement. 
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While  Senate  IUU  Xn.  1301  Incorporates  the  "fair  use"  principle  hi  Section  107 
of  tia«  I i ill »  it  does  riot  specifically  offer  the  library  or  archive  immunity  from 
prosecution  for  copyright  infringement  if  it  makes  even  one  copy  of  copyrighted 
material  in  response  to  a  request  from  another  library  or  from  an  Individual, 

Ho  that  libraries  amy  serve  the  needs  of  users  to  the  fullest  extent  ami  with  a 
minimum  of  delay,  I  urge  *. 

(1)  that  a  library  or  archive  he  specifically  entitled  to  malce  no  more  than  one 
copy  of  an  article  or  portion  nf  print*  d  copyrighted  material,  or  of  a  phonorecord, 
to  assist  in  teaching  research,  or  in  flllinjr  an  interlibrary  loan  request  from  an* 
other  library  or  archive ; 

(2)  that  a  library  or  archive  bo  entitled  to  make  a  copy  of  an  entire  copyrighted 
work  if  the  library  or  archive  ibis  ascertained  that  the  work  can  not  be  readily 
obtained  from  trade  sources ;  ami 

(3)  that  a  library  or  archive  providing  n  copy  of  copyrighted  material  shall 
attach  to  the  copy  a  warning  that  the  material  copied  appears  to  be  copyrighted. 

I  betlrve  that  the  above  provision*  ran  be  incorporated  in  an  amendment  to 
Senate  1JH1  No.  as  Section  lONfd)  ns  recommended  by  the  American  Library 
Association.  jiTid  I  respect  fully  uiv  such  amendment  ris  a  measure  necessary  to 
facilitate  research  and  exchange  <»f  materials  among  libraries. 

Krxest  K.  Dokksciiuk.  Jr., 
State  Librarian  of  Pennsylvania* 

Cjtv  oc  rim  Am  r  ejru. 
Vnrr.  lancvkv  or  Pnu  aum  iuiia. 
I'hlUvl  iphiu,  Pa.,  Auausl  T, 

Senator  Hi  gh  Scott. 
Senator  from  I1*  nnxiitrnnin, 
Ru$  veil  Senate  Office  I*  u  Utlbtff, 
\VH*thUiyton,  U,t\ 

Ih:\K  Ilrnu  :  I  am  writing  U*  you  «'U  behalf  of  (lie  Hoard  of  Trustees  t'ud  <\;\\X 
of  the  Free  Library  of  I'Mhuh-lphiu  cnnceihlnir  (ho  current  beaiiiigs  of  the  Sub- 
committee on  Patents,  Truricmuiks,  and  I'upynghis  of  the  Senate  t.'ommiilcc  o.^. 
the  Judiciary. 

Mr.  Kdmon  Low  testified  before  the  Subcommittee  on  behalf  of  (he  American 
Library  Association  asking  (hat  the  amendment  to  I  he  copyright  revision  hill, 
S.  l.'tUI,  inehnJc  a  deliuile  statement  that  leaking  a  single  copy  to  aid  in  touch- 
ing and  research,  and  particularly  in  mterUhiary  loan,  is  permissible  and  not 
subject  to  possible  suit  for  this  activity  in  behalf  of  the  public  good.  We  whole- 
heartedly endorse  this  position  and  ask  your  support  of  this  recommended  revi- 
sion. Without  such  a  provision  librarians  in  Pennsylvania  and  throughout  the 
nation  would  he  seriously  restricted  in  fbeir  ability  to  offer  quality  reference 
Korvlee  and  in  the  general  performance  of  their  duty  to  patrons. 

We  would  be  appreciative  if  yon  would  include  this  Utter  as  a  part  of  the 
committee's  hearing  record. 
Sincerely  you  is. 

Wu  u.xm  W.  Now  NX.  Jr,, 
First  Vice  Pn«htrtttt  Hon M  of  Tntttt 


Sim  x  fszr  T  x  rai  vat  to  y  a  r*  Net  won  k\ 

.Vftt?  York  City,  September  /  },  101 J. 

Hon,  Jons  Ti.  McCleclak. 

Chairman,  Subcommittee  on  Patents.  Trademarks  and  Copyrights,  Committee 
on  the  Jwlieiary,  t/..S\  Xenntr.  Washington,  /).(?« 
I>kar  Ma,  CiiAUtUAN  :  On  July  5*1  and  August  1  of  this  yean  the  Senate  Sub- 
committee on  Patents,  Trademarks  and  Copyrights  held  hearings  on  various 
asfHHts  of  S.  Mil.  a  bill  providing  for  the  general  revision  of  the  Copyright  Law 
(Title  17,  i'nitei'  States  i*odci.  At  the  conclusion  of  those  hearings  you  extended 
an  invitation  to  other  interested  parties      submit  written  comments  on  the 
proposed  legislation,  Spanish  International  .Vet work  and  Spanish  International 
Communications  '*ori>oration.  a  company  operating  Spa  rush -language  television 
broadcasting  stations  in  several  major  l\S.  communities,  tlierefore  takes  this 
+  opporttmit.v  to  present  a  sfafeuieiu  of  its  position  on  an  asf>ect  of  the  proposed 
hill  vUiieU  is  of  groat  concern  to  Spanish  international — the  matter  of  copyright 
natality  for  secondary  traJiMm>sions  by  cable  television  systems. 


GjO 


Our  position  la  this  regard  is  set  fonli  in  the  attached  Statement  of  Spanish 
Jnlernatbuml  Communications  Corporation,  obhh  we  respectfully  request  bo 
made  a  part  of  the  record  of  Hie  Hearings  held  earlier  this  summer.  If  desired 
by  I  lie  Churiman,  we  would  be  pleased  to  testify  before  the  Committee  on  this 
matter. 

Kespect  fully, 


•Sr.VltXfKM1  OF  SiMXlSH   1  NTKRXAIIO.VAL  CuMMCJMCAlIONS  CORPORATION 


Spanish  international  Communications  Corporation  is  the  Federal  Comuiu- 
iJ]raM»»/is  Commission  licensee  of  television  broadcast  stations  KMBX-TV,  Chan- 
nel a».  l.os  Angeles,  California,  KtfTV,  Channel  21,  Hanford,  California,  KWKX- 
TV,  Channel  41,  San  Antonio,  Texas,  YVI/rV,  Channel  23,  Miami,  Florida,  and 
WXTV,  Channel  4),  l'atorson,  New*  Jer&ey.  All  of  the  Spanish  International 
stations  hroadeast  almost  exclusively  in  the  Spanish-language,  serving  some  six 
to  eight  luiUioii  Spanish-Americans  (including  Mexican-Americans,  IMierto-Hican 
nationals  and  Cuban-Americans,  among  others)  with  quality  news,  public  affairs 
and  entertainment  programming, 

The  continual  ton  of  such  quality  programming  on  our  stations  is  now  seriously 
therutvnvd  by  recently  adopted  provisions  of  the  Federal  Communications  Com- 
ims>0'ii  relative  to  secondary  transmissions  by  cable  television  systems  in  the 
Cnlted  States.  It  is  this  situation  which  prompts  our  submission  which,  as  noted 
briefly  above,  deals  principally  with  those  provisions  of  the  proposed  legislation 
(S.  i#;i )  which  concern  the  copyright  liability  of  cable  television  systems,  A 
brief  background  discussion  will  serve  to  put  our  particular  problem  ill  proper 
perspective. 

By  letter  to  Congress  dated  August  5,  1971,  the  Federal  Communications 
Commission  set  forth  proposals  for  the.  future  regulation  of  cable  television 
systems.  One  such  proposal  was  to  permit  the  unrestricted  importation,  by 
cable  operators,  of  foreign  language  television  signals  (in  our  particular  case, 
television  signals  from  Mexico).  At  the  same  time  the  Commission  profiosod 
to  limit  the  cable  carriage  of  distant  Knglish -language  signals  to  what  was 
termed  "adequate  television  service"  (see  section  111(c)(3)  of  S.  13(>G1)«  No 
such  limitations  were  placed  upon  the  cable  carriage  of  foreign-language  broad- 
east  signals, 

fn  a  letter  dated  September  22,  1971,  Spanish  International  requested  the 
Commission  to  reconsider  that  part  of  its  August  5  Lei ter  of  intent  which 
sought  to  permit  the  wholesale  importation  of  Mexican  broadcast  signals.  The 
tetter  took  issue  with  the  wisdom  of  such  a  policy  and  demonstrated  that  un- 
restricted importation  of  Mexican  signals  could  well  destroy  Spanish  da  ngnnge 
broadcasting  in  the  United  States — a  result,  we  urged,  which  could  not  possibly 
serve  the  public  Interest  in  an  effective  and  viable  local  television  service  for 
the  spanNh  American  population. 

in  our  letter  of  September  1071,  we  explained  how*  this  could  occur.  For 
example,  wo  pointed  our  that  Spanish  International  relies  to  a  very  large  extent 
*ui  programming  which  is  carried  by  many,  if  not  ail,  of  the  Mexican  border  sta- 
tions, and  that  many  of  the  best  programs  carried  on  I  he  Mexican  network,  and 
distributed  to  border  affiliates,  are  not  made  available  to  Spanish  International 
until  as  much  as  a  year  or  more  from  the  date  of  fust  transmission  in  Mexico. 
In  addition,  we  noted  that  while  Spanish  International  Is  required  to. pay  sub- 
stantia J  diiliftf,  freight  and  taping  charges  to  import  qualify  Spanish-language 
programming,  Mexican  stations,  and  1\H.  cable  television  systems  importing 
their  signals,  are  in  a  position  to  avoid  (hose  expenses.  We  concluded  that  all 
of  these  i'oicddernih>ns  added  to  a  significant  competitive  disadvantage  for  1T.S. 
Spanish-language  broadcasters— who  were  now*  being  asked  to  compete  against 
Mortal  ri  as  well  a>*  other  C.S\  st  at  inns,  for  an  audience,  which  has  been  recog- 
nized by  the  Commission  to  be  "limited  In  number". 

Although  it  then  appeared  that  the  Commission's  proposed  cable  regulations 
would  tend  to  restrict  Importation  of  Mexican  Spanish -language  signals  Into 
markets  where  there  U  n  local  Spanish  language  station,  by  counting  such  lm- 
jw>rtrd  signals  against  the  cable  system's  "quota",  the  current  rules  do  not  ap- 
pear to  have  been  interpreted  by  the  Commission  hi  give  domestic  stations  such 
protection.  In  addition,  in  those  markets  with  no  local  Spanish-language  sta- 


Hkynolu  V.  Anski.mo, 

President. 
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lion,  distant  U.S.  Spanish  language  stations  can  he  "ovorluokctV  by  cable  sys- 
(tons  iu  favor  of  Mexican  stations  -no  such  "leap  flogging''  policy  Is  now  per- 
in 1 1 1 1  tor  Kngitshduuguage  .stations.  As  noted  earlier,  this  cannot  servo  the 
public  interest  in  an  effective  ami  viable  local  television  service  for  the  Spanish- 
American  population  in  r his  country, 

We  thus  concluded  that  while  importation  of  foreign  signals  may,  in  sonic 
few  iiiMunivs*  he  appropriate,  it  si?*f j aM  ru't  be  uJboced  where  the  viahiHty  of 
Spanish-language  television  is  jeopardized,  or  whore  U,*n  stations  offering 
similar  program  faro- e.g.  foreign  language— are  available  off-the-uir  or  via 
microwave.  Ami,  we  urged  the  Commission  to  adopt  such  a  prohibition.  In 
essence,  we  asked  that  whore  cable  systems  have  the  choice  of  carrying  V.K 
or  Mexican  foreign  language  stations,  they  he  prohibited  from  importing  Mex- 
ican stations, 

IHuMrating  <mr  point :  many  cubic  systems  In  Southern  California  receive 
hoih  McCoan  Htul  l.o«  Angeles  signals  os'Mho-ulr — including,  for  example, 
Sprinlsh  International's  KMKX  TV  yet.  many  carry  the  Mexican  station  to  Hie 
exclusion  of  KMKX  TV.  Thciv  mv  ;il<o  numerous  cable  systems  ill  the  four- 
slaie  southwestern  border  area  canning  Mexican  stations  via  microwave  where 
C.S.  SpauMHuniruage  signal*  are  a  No  available,  hi  each  of  those  cases,  however. 
Hie  cable  s>  sroiu  is  not  carrying  Use  I'.S.  Spanlslehinguage  staiion  even  though 
K.nglish  language  signals  from  I  he  same  market  (Los  Angeles,  for  example)  are 
heing  carried  on  the  eahle  .\vsiem.  This  situation  lias  proliferated  umler  (tie 
Coiumisshiii's  ealile  rules. 

Although  recognizing  that  "foreign  language  stations  fulfill  nil  important  need 
for  what  generally  is  on  audience  limited  in  number/*  (hp  Commission,  never- 
theless, ignored  lite  merit*  of  Spanish  httcrmittotiurs  urgunients.  In  a  footnote 
to  its  Calm*  Uej»ort  iho  I  'ommissioji  staled  : 

"VJ  Following  our  August  letter  to  Congress,  the  licenses  or  permittees  of 
Spanish -language  stations  in  Los  Angeles  and  Haiiford,  California,  San 
Antonio.  Texas  ami  Miami,  Florida,  wrote  to  the  Commission  requesting  that 
liu|>orration  from  Mexico  of  Spanish  language  stations  not  he  allowed  where 
U.S.  K]Ki|ii*h  language  programming  is  available  either  off  the  air  or  pot  en  ♦ 
ticiUy  available  via  microwave.  \\\-  /ecoynf:e  the  argument*  in  fuvomf  *u)>- 
portinp  domestic  station*.  However,  above  all,  we  are  at  tempting  to  encourage 
carriage  of  foreign  hinguago  stations.  Theivfore,  absent  the  unusual  situa- 
tion, we  do  JKit  think  any  additional  burden  should  he  imposed  on  the  cable 
systems  involved/'  i3U  K.C.(\2d  US  at  ISO;  emphasis  supplied) 
At  that  time  wo  found  it  difficult  to  understand,  if  the  Commission  indeed  does 
"recognize  the  arguments  in  favor  of  sup|>orting  domestic  stations",  how  it  could 
ignore  those  arguments  solely  because  an  "additional  burden**  of  uns)>eclfieil  mag- 
nitude would  he  hntKxed  on  cable  television  systems.  We  stilJ  find  the  Commis- 
sion's determinations  to  be  somewhat  perplexing  and  irrational. 

On  March  ltt,  Spanish  International  fifed  a  Petition  for  Reeonsideraf Ion 

of  the  Commission's  Decision,  noting  its  earlier  arguments  in  this  matter — prin- 
clpully,  that  a  significant  burden  I**  being  lmj>osed  upon  domestic  t'HK  XjMnisli 
iangimge  stations  as  a  result  of  the  Conui)isvjnn*s  Mexiean  hajwrtatinn  policy, 
ami  that  this  policy  fosters  a  grossly  unfair  comfictltivo  situation — and,  in  addi- 
tion, pointing  out  that  other  domestic  (I.e..  I'.S, J  Spanish  language  businesses 
would  he  similarly  "burdened**  Uy  the  Commission's  importation  j>oUcy.  In 
res|K)tise  the  Commission  stated,  referring  to  our  Keenest  for  J^oonsiderathm : 
4,As  we  noted  in  t luk  Cable  Television  Uojxirt  and  Order  at  footnote  Ho,  peti- 
tioner requested  following  the  issnumv  of  our  letter  of  intent,  that  lm|w>rtat!on 
from  Mexico  of  Spanish-language  station*  not  be  allowed  where  U.S.  Spanish- 
language  programing  is  available  either  off  the  air  or  potentially  available  via 
microwave.  The  petition  for  reconsideration  restates  that  rerpmsr.  Hut  we  ron* 
sldeved  the  request  in  finalizing  the  rules  ami  see  no  reason  to  alter  our  view. 
We  are  attempting  to  encourage  the  carriage  of  foreign  language  programing, 
Whern  thm;  is  a  torn!  Si>nni*h -IttiHjunye.  stntifut.  it  will  of  course  (jet  vneeituje 
priority.  Hut  rnttside  its  own  marker,  where  there  is  no  '*right"  of  carr  iage  and  no 
special  need  for  protection  against  other  stations  programed  in  the  same  language, 
It  is  in  tin*  puhlh*  Interest  to  make  foreign  language  programing  available  w ith<»Ht 
impediment,  hi  unusual  situation*  where  a  domestic  Spanfshdanguage  station 
makes  a  compelling  demonstration  for  relief  with  respect  to  a  particular  applica- 
tion, we  can  afford  siH'li  relii-f  urali-r  sSTh.r.  This  should  serve  to  maintain  the 
vitality  of  local  foreign  language  services  without  general  restrictions  on  the 
right  of  cable  systems  to  distribute  the  programing  of  foreign  stations.**  tcmpha- 


o 


0.32 


*ds  Mipplfcd;  Hi  ronni<l{  ration  of  VaMc  T<?<  vision  R<  iiort  and  Order,  puuiirranh 

The  Commission,  however,  uas  fin  from  brinvrin  complete  accord  on  the  matter 
of  Its  Mexican  importation  policies.  We  \wuUl  note  particularly  thu  dissent  ot 
CommisMoner  Hubert  K.  I,ee : 

"The  majority  treats  the  C.K.  fotvt'ru  lantfuaco  stations  most  shabbily.  Those 
arc  stru^u'Hni;  I'llF  solium*,  some  Iomiij,'  modify,  some  barely  mnUiit^  it.  The 
majority  Jets  CATV's  im|x>rl  Mexican  foreign  lan^ua^c  kwtaU*>ns  into  the  C.S. 
\\iUu"!T  rcstriction--even  though  tin*  Mexican  fare  is  the  same  its  appears  on  the 
r.X,  nations,  only  a  year  more  recent,  77n:  »oijoW///  any*  tfi'tt  (ho  local  IMF 
/on  bm  \amj\uuje  ran  nhjeet.  Why  shunt  tl  the  hit  aim  he  on  thv  IMF  to  undertake 
r<  fatu  i  ty  ea  ja  n-iivv  law  erilhuj*.*  And  what  abonl  the  community  where  there 
\\\\\  iuuv  never  be  a  local  foreign  language  station  bcviiuse  u  CATV  imports 
Me\.ie.m  stations? 

'•Further,  these  C.S.  stations  uel  no  amMeuprnuulm,'  benefit*.  A  CATV  can 
lie  pirated  llHi  miles  away  from  the  I'.S.  foreign  1au'.matte  station  and  yet  c*nn  go 
ttiMi  miles  to  Moxieo  if  ir  wants  to  do  so.  How  cloos  the  majority  s<puive  thi*  with 
its  dr>ire  to  help  CllK.  wilh  Us  1ied<demv  that  an  ordinary  CllF  independent 
eojjji]  not  lie  bypassed  if  locale)  within  -00  miles  <\h  the  ease  of  the  lhlr<1  Inde- 
pendent) V"  (Kmphnsls  supplied.) 

( 'onmdsshuur  Kohl  expressed  similar  concerns  : 

"Another  problem  which  was  brought  to  the  nltmifjon  of  tin*  Commission  by 
]Vtiih*n<(  for  Reconsideration  was  the  problem  of  Imoorihiu  a  foreign  station  for 
foreign  liHumip'  progiams  under  the  provisions  of  Section  7lj."»KH)(b)  ;  70.oQ 
CJi  id  i  ;  7(i  iJl<'Jf  <«■).... 

*'.../  believe  we  xhfnthl  have  perm if  ted  rahle  *//.«oVw*  to  earrj/  Onltf  those 
for*  ■» en  station*  irhune  xif/itals  \r<  re  avaUahle  off  /he  aii\  and  fifth  I  hit  the  ifti^or- 
tafee\  t>f  savh  s'vau/.i  h}t  noeronnrc,  from  a  forei-m  station.  This  Is  especially 
true  when  uomKii.^lfsIi  hroadeast  stations  are  readily  available  to  the  cable 
syst-m  , .  ,.  espec  ially  <o  when  they  are  Domes!  ie  Stations  and  it  seems  reasonable 
to  me  to  proteet  them, 

*\  .  .  We  attempt  to  answer  this  problem  by  sayinir  that — *ln  \n\t\sunl  situations 
>\bei*>*  a  iloinestie  spaiiishdat^uaue  station  makes  a  compelling  demonstration  for 
relief  with  respeet  lo  a  particular  application  we  can  afford  such  relief  under 
S?eeth»n  70.7/ 

■'White  I  recognize  that  the  if  profmhltf  vUl  file  fo*'  $}irria1  rrtief,  atuf  /  trould 
ho\,e  we  \efiuhl  leehnwc  it  and  rjrant  InvnmhU  relief,  f  fimOxj  hetierc  that  a 
yens  ra\  po'/'.M  h-omW  have  been  morr  hencfirinf"  cemphasis  supplied;  Concurring 
Stan  nient  of  Conmiissioner  Charlotte  T.  Heid,  ivj.^e  4). 

Sitiee  ttie  Com  mission's  new  en  hie  rnles  beenmr*  etTv^etSve  nhwit  a  do^en  nvtdl* 
th»nal  cable  system  optkrat<»rs  have  proposed  to  import  Mexican  signals  Into  some 
2o  (liferent  C.S.  coniinnntties—  some  of  which  already  have  n  local  Spanish 
lanmi\j:e  staUou. 

In  r/u'se  hitter  situation*  e^teeinUy.  n  parMm/arfy  onerorn  harden  upon  our 
station*  is  fostered  by  the  Commission's  cable  roles.  For  example,  Spanish  Inter- 
national's  KMKX-TV  (I-os  Angeles)  obtains  slicrudeant  Quantifies  of  its  Spanish 
laauo;a^t>  pro^rammintr  from  Spanish  International  Network  Sales,  which  is  the 
CniU'd  States  representative  of  Y.  T.  I.afin  Cro^rams.  >[ex!eo.  whose  associated 
company  also  siit>plies  programming  to  XFJ\VT-'J*\\  Tijuana.  Tims,  both  stations 
receive  major  amounts  of  programming  from  the  same  source  and  thus  carry 
essentially' similar  program  sejjedules.  For  example.  XKWT-TV  and  KMKX-TV 
are  borh  carrying  the  following  Spanish  lan iiua^c  programs  during  flieir  current 
broadcust  week : 


loco  V'nJde*  SHo-v  (30  min.).  

Vjea'>»<;°j  Ve*r (10  n>  1  )  (A^Tinannv*)  

U  Cn^i        Cr«a1a  <3Q  mm.)  

Cne^.roh  0  >ir.)  

I!  C-jfna.v^e  (I  he)    . . . 

8o*  o*  '<!e<»;>tU;fcO.  

f  ^tbM'  (2  Jir .)  

Nxv*'  Tacitiis  (31  w>  )  

f»ftn?  3  U  i  t  )    


K'.!£X  TV  XtWT-TV 


S»!"jHi/,  710  p.fli  ,  Wortiiy.  7  p.m. 

T»i!jfi!w  13  3-")  p  m   fon1ay  PVSO  p.m. 

Mo- ni^,  9  p  n    rfiuispjy, 3  30  p.m. 

Filial 3  d  m. .  t^uHay,  4  V)  p.m. 

Wool3)f,  3  p.m.   S^iijrrtay,  J  c.rr>. 

Si>  jrP*.  11  c.<n  s  .  S^»«jr*liy  (1  hr.)r  10  p.m. 

S^ur.-hy,  ?  p.rp   Sunday  (1  hr  ),  4  p.m. 

7<jv>  fiy.  9  ff.m  ,  S-jvity.  ^  3^  ^.m. 

Mo n  J ^y-Triiay,  7  p.m   Mondjy-Friday,  U  p.m. 
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Thus,  over  11  hours  of  KMRX-TV'a  weekly  prime-time  programming —  which 
Is  obviously  crucial  to  its  continuing  viability— would  be  duplicated  by  the  signal 
of  XKWT-TV.  .Several  cable  television  operators  in  tlie  Ixw  Angeles  area  are 
now  proposing  to  "import"  the  signal  of  XKWT-TV  on  their  cable  systems.  In 
such  circumstances  KMKX-TV  faces  the  i*>sslble  loss  of  some  40%  of  Us  prime- 
time  audience. 

While  in  a  normal  situation  involving  Knglish*tangiingc  broadcast  signals, 
pervasive  duplication  in  programming  of  (his  magnitude  would  entitle  the  local 
lelvvMou  >tatb»n  to  substantial  program  exehu ivitv  protection  fas  provided  by 
the  Commission's  cable  television  rules;  see  sections  70.151  ei  the  appli- 

cability of  the  Commission's  program  exclusivity  tubs  to  Spanish  language 
signals  is  unclear  at  best,  am!  has  never  been  determined  by  either  the  Com- 
mission or  Its  staff,  in  this  connection,  many  quest  tans  still  remain  unanswered. 
For  example,  are  Mexican  copyright  holders  subject  to  the  notification  require- 
ment!) of  section  70.1533  Indeed,  are  the  "copyright  holders''  referred  to  In  sec- 
tions 7t>. ii>:j  and  711.155  intended  to  iticluiie  foreign  nationals?  Jf  so,  are  Mexican 
copyright  owners  w\\>  de»lrc  to  retain  exclusivity  privileges  required  to  notify 
cable  syste;ns  in  tlie  United  States  of  programs  broadcast  in  Mexico  which  are 
later  to  be  heensed  to  U.S.  television  stations?  What  if  the  foreign  copyright 
owner  does  nor  know  when,  or  even  It4,  such  programming  will  he  Heensed  to 
U.S.  television  stations  or  carried  by  US.  cable  systems?  The  Commission  obvi- 
ously has  not  ho  ed  these  matters — yet  the  protection  afforded  to  copyright  owners 
under  tUix  scheme  (even  assuming  such  protection  would  be  adequate  for  domestic 
Spa  nish-lamrua  go  stations  given  tlie  significant  comi>etitive  disadvantage  faced 
by  them)  was  intended  to  offset  the  possible  inequities  In  tlie  cable  carriage  rules. 
Thus,  their  resolution  is  paramount  to  a  meaningful  national  copyright  policy. 

If.  I'KkSUN  r  coevumfiT  |l\MffTY/  ov  camk  ikivvision  systkms  which  imvobt 
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Although  there  is  no  "international  copyright"  as  such,  protection  against  un- 
authorised u>o  in  a  particular  country  of  a  copyrighted  work  of  a  foreign  national 
is  usually  provided  through  an  international  agreement  among  nations,  Both 
Mexico  and  the  United  States  are  signatories  to  several  international  and  bi- 
lateral agreements  which  provide  essential  international  protection  to  copyright 
owners  of  the  respective  countries:  most  notably,  the  Universal  Copyright  Con- 
vention and  the  Huenos  Aires  Convention  of  Udo.  among  others.  As  a  general  rule 
these  treaties  require  a  participating  country— hi  our  ease,  the  Unhid  States— to 
give  the  same  protection  to  foreign  works— i.e.,  those  broadcast  programs  produced 
by  Mexican  nationals— as  it  gives  to  works  produced  domestically,  I.e.,  In  the 
United  States  (see  Article  II,  Universal  Copyright  Convention  of  1052,  and  pro- 
posed section  lOI(b)U)  and  (2)  of  S.  1301). 

Thus,  ns  a  general  rule.  Mexican  copyright  owners  of  broadcast  program  fare 
carried  by  U.K.  cable  television  systems  are  entitled  to  the  same  copyright  pro- 
tection as  American  copyright  owners  whose  programs  are  also  carried  by  those 
ruble  systems  Under  tho  doc  trine  laid  down  by  the  United  States  Supreme  Court 
in  t'urtniyhiltl  ( Vo'p<no//on  v\  UnifW  ArtcaM  Tr  b  nsiroi,  /no.,  5U12  U.S.  300  (10(>H), 
cable  television  systems  were,  in  the  limited  circumstances  then  before  the  Court, 
held  m>t  to  "perform"  the  copyrighted  material  within  the  meaning  of  the  Copy- 
right Act  of  (\7  C.S.C.  S  t)4  and  thus,  in  effect,  escaped  copyright  liability 
for  the  cablecast  of  copyrighted  works  which  were  part  of  the  broadcast  signal 
carried.  TTnder  Fortnightly,  therefore.  U.S.  copyright  owners  were  entitled  to  no 
protection  from  cable  carriage  of  their  works,  hi  this  way,  Mexican  copyright 
owners  wore  entitled  to  ret  greater  protection — and  received  none. 

SnbsiHpienlly.  however,  in  Cohnnk'n  flrnfi'tlcixthiQ  Jtyafrm,  Itw.  v.  Tclcpromfltrr 
Cot'iitiratffnr.  47i»  F.  2d  XZ*  I107.VI.  the  Court  of  Appeals  for  the  Second  Circuit 
distinguished  the  holding  in  Korlnrirhf ly  n«  to  the  cable  carriage  of  distant-  he., 
nondoenl  —  signals,  holding  that  when  a  cable  television  system  distributed  signals 
that  were  beyond  the  rnngo  of  local  television  receiving  antennas,  the  cable 
system  was  then  functionally  equivalent  to  broadcasting  and  would,  in  such 
cas'vs,  be  deemed  to  "perform"  tlie  programming  on  tlie  imported  signals  dis- 
tributed ro  subscribers  within  the  meaning  of  t?se  Copyright  Act  of  1!K)0  (170 

Under  the  Telepromptor  rVcision.  therefore,  the  cable  carriage  of  "distant 
signals"  subjected  the  cable  operator  to  full  copyright  liability  to  US,  copyright 
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owners,  luelinlintf  injunctive  action  lor  infringement.  The  Tcb  prompter  case  is 
now  before  lhe  t'.S.  Supreme  Court  and,  if  sustained,  would  provide  complete 
copyright  protection  to  I'.S.  itij i> i i>*ht  owners  ami.  hence,  to  Mexican  copyright 
owners  as  well.  Yet.  despite  the  tact  that  the  Court  of  Appeals  deeision  in  Tele- 
prompter  is  the  law  today,  numerous  (able  television  systems  in  the  southwestern 
roiled  Suites  continue  hi  import  "dNiaui"  Mexican  signals  without  any  nc<*oUUt- 
ability  to  the  Mexican  copyright  owners  whatsoever.  While  (he  Commission's 
cable  carriage  ami  program  exclusivity  rules  tsee  pages  2-1,  10  II,  silpral  are 
drsitrmd  jo  reach  some  compromise  in  this  regard,  as  we  iK>int  out  above,  the 
applicability  of  the  Commission's  cable  carriage  rules  to  Kpuidsh-hmgimgc  pro- 
gramming is  considerably  different  than  if  is  to  Kuglish-language  programming 
(see  pace  •>.  supra  I.  ami  the  extent  or  the  applicability-  indeed,  if  any  is  Con- 
templated—of  the  program  exclusivity  rules  to  Spanish-language  stations  is 
considerably  in  doubt  I  seepages  10 -II.  supra  L 

The  resulting  injury  to  domestic  (i.e.,  U.S. >  Spanish-language  broadcast  sta- 
tions is  obvious -  in  exchange  for  uiiliiuiteil  and  unfair  < ompet 1 1 1cm  from  Mexico, 
domestic  Spanish  language  broadens!  stations  have  received  Hi  lie  or  no  copyright 
protection  tor  their  programming  Moreover,  the  current  Copyright  Act  does  not 
pernut  such  sacrifice  at  the  expense  of  the  copyright  interests  of  foreign  na- 
tionals; unci  as  we  discuss  in  more  detail  below,  neither  should  the  proposed 
legislation  (S.  ['Mil ). 

Oflmr  Spanish  language  businesses  are  also  being  "burdened*'  by  tike  Gemini's- 
si  nt's  Mexlean  Importation  policy,  (n  a  letter  to  the  Commlssiou'dntcd  hmm- 
her  -i>.  U>71  <<"'>p.v  attached*.  Azfecu  Films,  hie.,  n  California  corporation 
engaged  in  the  business  of  Spanish-language  feature  Jiltii  dKt ritmtloii  in  the 
United  States,  demonstrated  the  adverse  effi-cl  that  the  Commission's  {nA'n'y 
would  hive  on  Spanish-language  theatres  o|H-ruTing  in  hordor  states.  Aztecii 
notes  \h'A\  \i\  several  cases  U.S.  cable  system <  have  imj>ortod  such  m-cnt  Mexican 
motion  pieiure  tilnis  that  they  have  not  yet  been  exhibited  even  in  the  f\S. 
Spani>h  language  theatres,  and  that  additional  years  would  pass  before  these 
Aims  would  normally  heroine  available  to  domestie  Spanishdnnguage  televisiim 
stations  (Azteea.  page  5).  This  situation  will  hecome  increasingly  more  frequent 
it  the  Commission's  "Mexican  imjiortatioir  policy  is  allowed  to  continue.  Squish 
language  theatre  exhibitors  in  CATV  arenas  would  he  fori  chI  to  close  their  the- 
atres, and  film  distributors,  stmh  as  Azteca.  no  longer  able  to  guaranty  the  lirst 
run  ami  exclusive  provisions  essential  to  their  operation,  would  he  forced  out  of 
business. 

Similarly,  in  a  letter  to  the  Commission  dated  December  21.  1J>71  (copy 
attached),  the  Asociacion  de  Produetores  y  Pistrlbuidores  de  Pelfculas  Mexl- 
canas  t  Mexican  Motion  Picture  Priwlueers  Association) ,  compri>ing  the  inure 
than  sixty  Mexican  companies  whose  business  is  the  production  of  Spanish- 
language  feature  motion  picture  ID  his,  showed  the  consequences  of  the  Commis- 
sions "importation"  policy  on  the  Mexican  motion  picture  Industry.  As  described 
by  the  Association  on  paired of  its  liccomhcr  21  letter,  virtually  every  M<«x- 
icjiU  frnvdm-cil  feature  motion  picture  is  Ihvnstsl  by  American-based  iH*1  ributimr 
companies  {such  as  Ax.ttva)  to  theatres  loeatcxl  In  I'.S.  communities  with  lar^o 
Sr*anish  sj>eakin.tf  filiations.  Thereafter  Ihey  are  licensed  to  U.S.  television 
stations  also  servimr  Spanish  sj^ahin^  e^un  muni  ties.  Tiie  fees  received  from  the 
Ih-viKiup  of  these  pictures  raiw  from  several  thousand  dollars,  in  lartre  theatres 
for  the  mo^f  important  motion  pictures,  to  a  few  dollars  from  small  fown  theatres 
and  television  stations.  The  total  fees  received  by  the  Mexican  producers  for 
U.S.  theatre  and  television  licenses  amount  to  between  lifteon  and  fifty  t»oi\*enf 
of  the  total  revenues  of  the  Mexican  motion  piehtiv  producers  from  the  entire 
World,  including  the  Kcpnhlic  of  Mexico.  The  "reci  ipts  from  within  fhc  Pnifed 
Stat«'s  are  absolutely  vital  to  the  recr»vikry  of  the  post  of  production  of  the  xiid 
N;*anish-lanL:u atfe  motion  pictures,  and.  in  turn  to  the*  eoTdinncsl  existence  of  the 
Mexican  motion  picture  industry,  at  least  in  it<  present  form."  (Association, 
[•aire  2\.  While  the  greater  part  of  such  revenue  within  the  United  States  ilerivos 
from  licenses  to  SpanNh  lan^unire  theatres,  an  Increasing  i>ortion  comes  from  the 
litvnslmr  to  U.S.  hdevision  stations. 

As  brieily  discusser!  above,  related  to  this  same  problem,  of  course.  Is  the  matter 
of  internati<mal  copyright,  and  In  this  regard  the  reaction  of  the  Mexican  movie 
industry  to  the  Commission's  proposed  |>olicy  Is  noteworthy  : 

"There  is  a  vital  ami  essential  difference  between  the  capture  and  dissemina. 
lion  of  copyrighted  material  by  rnlde  television,  systems  that  originates  within 
the  United  States  and  that  which  originates  outside  the  borders  of  the  United 
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States.  In  respect  to  copyrighted  material  licensed  for  broadcast  within  the 
I'nirod  States,  there  is,  in  fact,  a  license  fur  the  copyright  Jurisdiction  within 
which  the  cuMe  dissemination  is  made,  Furl  her  more,  the  copyright  owner  can 
negotiate  a  fee  commensurate  with  the  extent  of  the  use. 

"hi  respect  to  copyrighted  material  licensed  fur  broadcast  solely  outside  of 
the  Coiled  Sj.iun  tin  this  r.i<o  the  Republic  of  .Mexico  only )  iho  Cnited  States 
cable  system  is  taking  and  using  literary  property  within  the  Culled  Elates  which 
Is  no:  lhetised  for  exploitation  within  the  Carted  Stales  at  all.  rJ'he  copyright 
owner  1 1 1 j j ft  negotiate  a  license  requiring  the  Mexican  television  station  re  pay 
any  additional  fee  for  the  exploitation  within  the  Cnited  States— a  jurisdiction, 
in  fa<  t.  Hot  within  the  license  granted  to  the  Mexiran  .station. 

•  Seemingly  the  rules  of  the  Commis.siou  permit  the  Ci  d  ted  States  en  hie  system 
to  take  the  property  of  the  Mexican  owner  of  the  Mexican  and  Tinted  States 
e«.py rights  without  the  necessity  of  anyone  ha ving  obtained  a  ltccn*e  to  exploit 
the  material  within  the  Vnited  States.  This  is  particularly  grave  Inasmuch  as 
tin-re  is  no  apparent  legal  recourse,  and  there  is  no  apparent  impelling  put  die 
Interest  need  for  smh  punitive  regulations  in  respect  to  the  motion  picture  indus- 
try of  a  friendly  country.'"  ( Mexican  Producers  Association,  J)ecemhor  21,  1971, 
h  iter  ro  let \  emnhasN  added). 

Nevertheli the  Commission  remains  unpersunded  l»y  the  growing  anxieties 
of  Mexican  e.»p,i  rigln*  owners  who  feel  that  they  have  been  treated  unfairly.  It  is 
apparent  thai  the  Commission  ha.i  torally  ignored  the  international  political  eon- 
>eipienecs  of  it<  |wdi<  y.  Jn  Uils.  connection,  the  Mexican  Producers  Association 
states  at  prim* of  its  DecenmeT  '21  letter : 

"it  is  rite  final  opinion  of  the  Association  that  the  Commission  has  not  taken 
into  consideration  at  alt  t lio  grave  and  unwarranted  economic  damage  to  an  Im- 
portant i'nl'Kt r>  of  a  friendly,  neighboring  country  hy  permitting  the  taking  of 
its  properly  w  jr limit  coj application  insofar  ;cs  actual  television  explnital  ion  within 
the  Cniled  Spates  is  concerned  and  the  endangering  of  its  entire  revenue  from 
the  Cnited  States  market  from  liotli  Television  and  theatrical  exploitation." 

These  important  political  questions  and  the  international  consequences  of  the 
out-of-hand  rejection  of  these  concerns  should  he  carefully  considered  hy  the 
(\mgress  before  allowing  the  Commission  to  continue  on  a  course  that  could 
severely  impair  if  not  destroy  the  economic  well-being  of  numerous  businesses  in 
both  the  Tinted  States  and  Mexico, 

The  siMMHrd.  and  much  heralded,  OT1-KCC  Consensus  Agreement  which 
gave  rise  to  the  Commission'*  cable  carriage  and  program  exclusivity  rules  and 
Hie  promised  section  111  of  S.  1.SU1.  ohvinnsly  was  not  concerned  with  the  t,V{K*  of 
proldem  which  we  find  to  he  substantial.  Nor  did  we  ever  really  ex|>oct  H  to  he. 
Nevertheless,  In  the  circumstances  in  which  Spanish  International  now  finds 
itself,  we  must  conclude  that  no  justification  Manifests  itself  winch  would  war- 
rant changing  the  current  provisions  of  the  Copyright  I, aw  to  jierndt  cable 
television  systems  an  unfettered  right  to  use  the  lawfully  copyrighted  works  of 
friendly  foreign  nationals  without  the  accountability  to  which  they  are  entitled. 
There  is  no  necessity  or  henctit  received  from  giving  cable  systems  preferential 
treatment  in  this  manner.  Cable  tebwisbin  systems  should  he  required  to  obtain 
licenses  from  foreign  copyright  owners  just  as  do  the  movie  tlieaters  and  broad- 
ca>ters  willj  whom  they  compete. 

if  is  the  marketplace  widt  h  should  decide  the  supply  and  distribution  of  pro- 
grain  fare  and  not  some  regulatory  scheme  tilled  with  virtually  insurmountable 
ndmintstrnf ive  burden*,  not  to  mention  a  multitude  of  uncertainties,  vagaries 
and  the  like. 

The  compulsory  licensing  setieme  envistoirt'd  by  section  11  We)  of  the  promised 
copyright  bill  i>  no  answer  to  this  problem.*  Wo  have  already  shown  tsee  pages 
11.  1.V1*.  supra  i  the  great  burdens  plaecd'upon  the  Mexican  copyright  Iiot(Jer 
l»y  the  Commission's  program  exclusivity  rub  s.  In  addition,  there  are  the  re- 
quirements imposed  by  the  proposed  bill,  it&df:  for  example,  section  111(d)(3) 
t.\>.  Indeed,  set  Hons  1]]  tcMlf)  attd  (c)i2>llli  of  S,  i;i<>l  do  not  aplK-ar  to 
allow  the  unrestricted  carriage  of  Mexican  signals  i.e.,  without  counting  against 
the  distant  >km1  quota  (as  set  forth  in  the  delinith'U  of  "adequate  television 
service"  in  HWcH.'',))    as  the  Commission's  rurrent  rubs  permit. 

Spanish  International  Communications  Corporation,  therefore,  urges  that 
Ha'  dorituil fee  clarify  the  provisions  of  S.  ]'UM  to  exclude  from  the  cf»m[»u1sory 
licon.sifjg  provisions  of  sort  ion  111.  the  carriage  of  foreign  signals,  with  the  result 
that  current  copyright  reunirements  will  continue  in  effect  so  as  to  rerpiire  cable 
tcteviwjfui  sy^t^ms  to  secure  a  proj*T  license  before  they  cfUJld  flistribute  in  the 
Tinted  States  program  faro  produced  and  licensed  in  Mexico. 

ERIC 
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More  specilically,  srcilnn  UluO  should  u>  amended  to  add  a  subsection  (o) 
uiiicfi  \\  •  nilij  state  ijs  follows  : 

*'io>  Notwithstanding  :tns*  other  provisions  of  this  section,  the  secondary  trans- 
mission tn  the  public  by  :i  cubic  system  of  a  primary  transmission  mailt*  by  a 
!»ivad«  !i*t  station  licensed  under  I  he  laws  of  a  foreign  nation  thai  is  a  party  to 
tin-  Cniversal  Copyright  < 'onventhm  of  I'.i.VJ,  and  embodying  a  performance  or 
display  of  a  work,  is  nt-UouaMo  as  an  art  uf  Infriniiement  under  section  Aol,  ami 
l<  fully  subject  to  the  remedies  prmidcd  by  serf  ions  olfJ  through  ."<W{,  ;iud  Uo  such 
transmission  shall  he  stihjivt  to  the  compulsory  licensing  provisions  of  this 
Litton." 

!u  addition,  scctbm  WJinl  of  S.  FWl  should  be  amended  to  state  that  tthe 
italicized  portion  is  the  suggested  amendment  ] : 

•  la)  .Notwithstanding  nay  other  provision  of  this  Act.  except  ns  set  fort!\  In 
subsections  (IK  Cj),  tH)  mid  lb)  below,  tin*  importation  into  the  Cnited  States, 
without  the  authority  of  the  owner  of  copyright  under  this  title,  of  copies  or 
phouorccords  of  a  work  or  any  other  literary,  dramatic  or  musical  work  In  the 
form  of  motion  plctufes  or  other  audiovisual  format  that  have  been  acquired 
abroad  is  an  infringement  of  Die  exclusive  right  to  distribute  or  perform  the 
work  under  section  100,  actionable  under  section  501.  .  . 

if  is  important  to  emphasize  that  we  are  not  asking  for  more  protection  than 
Is  available  to  other  L'.S.  stations.  Indeed,  if  the  Commission  had  sought  to  lyait 
the  carriage  and  distribution  of  foreign  signals  as  it  bus  in  ten  ease  of  Knyllsh* 
language  stations  (see  pages  2-1,  supra),  additional  relief  might  not  he  required 
here,  The  Commission,  however,  has  not  seen  tit  to  tre.it  U.S,  foreign  language 
stations  on  a  par  with  Knglish-Ianguage  stations  and  thus  we  are  left  with  ho 
protection  at  all, 

Richard-  H.  Pun  lap, 
Los  Angeles,  Calif.,  December  20 , 197/. 

Mr.  Ur.s  K.  WAPf.ft 

S'vrt'tw  i/t  Frtfrrnl  Communications  Commission, 
Wtinhinottm,  O.C. 

I  war  Mb.  Wapi.k:  This  letter  Is  submitted  on  behalf  of  Azteca  Films,  Inc., 
a  California  corporation,  having  Its  head  ollieo  la  I*os  Angeles,  California,  and 
with  four  other  regional  olticos.  The  business  of  Azteca  Films  is  the  distribution 
within  the  Cnlted  States  of  Spanish  language  feature  motion  picture  films  most 
of  which  are  produced  in  the  Spanish  language  within  the  Republic  of  Mexico. 
Such  films  are  licensed  to  theatres  within  the  United  States  catering  to  Spanish 
speaking  arsons  and  to  domestic  television  stations  serving  the  large  Spanish 
speak  In  i*  communities  within  the  Cnlted  States. 

A  substantial  portion  of  such  Spanish  speaking  communities  are  located  within 
the  states  adjoining  the  Republic  of  Mexico.  I.e.:  Texas,  Xew  Mexico,  Arizona 
and  California.  Rich  of  these  states  contain  large  populations  of  Spanish  speak- 
ing Americans  of  Mexican  descent, 

Fur  many  years  Azteca  films  has  served  the  Spanish-American  populations 
in  this  market  by  licensing  its  Spa  rush  language  films  to  theatres  and  to  tele- 
vision stations  within  the  said  border  area.  Owners  of  domestic  Spanish  language 
television  fdaihi'is—  in  parte  uhir  the  small  1'HV  station*  catering  to  the  Spanish 
biu'.'inme  communities  -have  advised  Azteca  Films  1hat  the  mainstay  of  their 
Spanish  language  programming  consists  of  Spanish  language  Mexican-produced 
ill'  >sthey  license  from  AvAeca  Films. 

It  br?s  recently  rmiu*  to  the  attention  of  Azteca  Films  Hint  the  Commission  has 
peiinifted.  and  by  letter  to  Congress  Hated  August  ~k  1U71  proposes  to  continue 
to  permit,  community  antenna  television  systems  to  import  without  resrictbuis 
t Eh-  -d^mds  of  Mexican-based  Spanish  language  television  stations  into  markets 
i  it\  wit  Ion  the  top  100  mnrkctsnml  into  the  top  lOo  markets  with  some  limitations. 

It  is  tie  considered  opinion  of  Aztocn  Films  Hint  said  unrest  rioted  Importation 
of  Spanish  language  sienaK  particularly  the  unrest neted  fmportatfon  of  Spanish 
language  feature  films  by  CATV  sy stems  into  the  Cnited  Slates,  will  destroy  the 
todep*-nd''nt  Spatd-dt  language  television  broadcasting  industry  in  the  Cnited 
Static,  SneJi  a  lKdicy  cannot  serve  fire  public  Interest  inasmuch  as  the  T'nited 
Sfr*t«'s  ShiitiNh  Amerie.'in  population  is  certainly  entitled  to  he  served  hy  a  healthy 
and  effective  Failed  Stales  ba^od  television  Industry  attuned  to  the  needs  and 
a^pfruM'ms  of  flu1  SpfinisJi-Anieri'vin  rnrnrnitnfties  In  tlte  Crdted  States. 

SprMiish  hhiiruaire  television  programs  nriglnatincr  in  Mexico  are  created  for  and 
directed  to  the  Mexican  |»eoplein  Mexico  ami  the  broadcast  inc  stations  are  closely 
controlfed  l»y  the  Mexican  government.  The  program  content  ts  super rfcec!  by  the 
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Mexhun  piv^riMiiviu  ami  (Ui-  M*\Uau  television  stations  are  required  to  broad- 
cast Mexican  government  (iriirin.ir*  d  programs  imbued  with  Mexican  government 
points  of  view  mi  a  daily  basis.  Some  porihm  of  this  material  may  In*  assumed 
tn  he  of  hss  Interest  ;<ud  t>f  less  benefit  to  the  Spanish-American  imputations 
within  I  In*  United  States  than  Spanish  language  material  selected  by,  and  broad- 
cast by.  United  Siaw-  h;i<od  ich  vision  stations. 

InaNtaiH'ii  as  i lt<*  doi-Kb-ns  r»f  jjje  Commission  in  respivt  to  tlio  i-arriago  of  sig- 
nals by  its  licensees.  imludUig  CATV  operations,  are  based  upon  the  public  in- 
terest, A*tccu  Films  believes  lhat  a  brief  analysis  of  thootlect  of  the  uriresirlclcd 
permission  granted  to  CATV  np<  rations  to  carry  into  the  United  Stated  foreign 
language  programs  originating  in  Ihc  Hcpuhllc  of  Mexico  is  in  order. 

As  illustrative  of  general  conditions  along  the  Mexican-United  States  border, 
A 'At  ecu  Kilms  di  reefs  the  attention  of  tlie  Commission  to  the  situation  existing  in 
the  Southern  Hiofirandc  Uiver  Valley  in  Texas. 

Valtey  ('aide  TV.  llarlfngcii.  Texas,  directly  and  through  microwave  connec- 
tions, operates  its  CATV  systems  Jn  the  Texas  eouunimilkis  of  I'harr,  MeAlle/i, 
Mission,  Kdlnburg.  San  .hiMii.  Alamo.  Westlaco,  La  Ucrln,  Donna,  Mercedes.  Har- 
limreii.  S:ni  llonlto.  Unymondsville  and  llrownsvjlle,  all  of  which  contain  a  high 
|>ercentage  of  SpunWh-sponklng  persons  and  homes.  Said  Valley  Cable  TV  pres- 
ently is  importing  nod  providing  to  its  subscribers  the  following  full  time  Span- 
ish language  si^rii:i Is  from  Mexico: 

XUAV--TV-  Mutamoros.  Mexico 

MIX  TV--Monterrery,  Mexico 

XKT-TV — Monterrery,  Mcxlen 

XUSI5  TV — Monterrery,  Mexico, 
In  addition  said  Valley  ('aide  TV  carries,  only  on  a  part  time  basis,  the  signals 
of  your  licensee,  KWKX-TV,  San  Antonio,  Tigris,  a  Spanish  da  nonage  station, 
belonging  to  Spanish  International  Broadcasting  Company.  Southwest  CATV, 
Inc.,  n  company  aifdiatcd  with  Valley  Cable  TV  and  the  licensee  of  the  CAUS 
system  which  services  the  said  communities,  on  December  10,  1970,  requested  the 
Commission  to  renew  its  Community  Antenna  Relay  Station  licenses  Indicating 
that  It  desired  to  continue  to  provide  the  above  described  signals  to  Its  sub- 
scribers. 

From  written  information  Azteoa  Films  has  obtained,  and  which  it  believes  to 
be  true.  It  appears  that  Valley  Cable  TV  is  experfcFicinj?  a  surging  growth,  much 
of  which  is  believed  to  be  the  result  of  the  importation  of  the  Spanish  language 
signals  from  the  Mexican  sfatbms  In  Monterrey,  Mexico, 

The  effect  of  the  different  business  entitles  affected  by  said  unrestricted  Im- 
portation of  signals  in  the  Spanish  language  from  Mexico  is  commented  nj>on 
immediately  below. 

1.  V alley  Cable  TV.  There  would  seem  to  be  no  doubt  but  that  said  permission 
presently  hem-tits  the  stockholders  if  Valley  Cable  TV. 

Two  of  the  Monterrey,  Mexico  stations  picked  up  by  Valley  Cable  TV  broad- 
cast the  programs  of  the  two  existing  Mexican  uat ion-wide  television  networks 
and  the  third  Monterrey  station  broadcasts  tlie  best  franchiser!  independent 
material  available  tn  Mexico,  ^uid  Mexican-originated  signals  Include  many 
feature  motion  pictures  in  the  Spanish  language  each  week,  the  same  feature 
motion  pictures  for  which  the  exclusive  exploitation  rights  for  the  United  States 
have  been  acquired  by  Azteca  Films  for  licensing  within  the  United  States. 

It  is  the  belief  of  Azteca  Films  based  upon  its  own  exi>erlence  and  upon 
interviews  with  other  owners  of  right  to  exploit  Spanish  language  films  in  I  he 
United  States,  that  Valley  Cable  TV  makes  no  arrangements  for  the  use  of  said 
Spanish  language  iiiotbm  picture  films,  but,  In  fact,  transmits  them  to  Its  sub- 
scribers via  microwave  at  no  cost  to  itself  for  said  material  and  without  seeking 
or  obtaining  I  permission  for  such  use. 

At  this  point  it  is  pertinent  to  r*>jjjf  out  vital  differences  between  a  domestic 
CATV  system's  u*v  of  domestically  broadcast  literary  projierty  and  a  domestic 
CATV  system's  unauthorized  and  unlicensed  use  of  literary  property  broadcast 
from  Mexico. 

When  a  domestic  CATV  system  carries  literary  property  originating  with  a 
domestic  station,  the  owner  of  said  laterary  property  has  licensed  tlie  use  of  said 
material  to  the  domestic  station.  The  owner  can  have  access  to  the  public  records 
concerning  the  broadcast  range  of  the  said  station,  including  its  CATV  connec- 
tions, and  can  negotiate  a  licence  fee  commensurate  with  the  extent  of  the  use.  In 
the  case,  however,  of  a  domestic  CATV  system  carrying  literary  property  origi- 
nating from  a  Mexican  station  far  into  the  United  States  to  its  subscribers,  the 
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owner  of  the  lrnilu<l  Stales  oxj»loH at h>n  rights  to  .said  material,  Is  deprived  of 
his  probity  without  compensation.  Said  owner  cannot  protect  even  Us  Cnited 
States  licensees,  to  which  it  may  have  previously  licensed  (he  exclusive  right  to 
lKTform  via  televlison,  the  same  proj>erty  which  the  domestic  CATV  system  now 
brings  into  Hie  market  from  outside  the  Cnited  States,  free  of  cost  and  without 
license. 

Willi  the  unrestricted  pemrisismi  given  by  the  Commission  to  Valley  Cable  TV 
to  import  as  many  Spanish  language  signals  from  Mexico  as  it  may  elect,  there  is 
small  or  no  incentive  to  Valley  Cable  TV  to  carry  domestically  originated  Spanish 
language  signals. 

AKteea  Films  has  in  its  (lossession  written  Information,  dated  January  20,  1071, 
to  the  effect  that  Valley  Cable  TV  was  carrying  the  San  Antonio,  Texas  Spanish 
language  television  station,  KWKX-TV,  on  a  full  time  basis  only  in  the  towns 
of  Alice  and  Falfurrias  among  the  fourteen,  or  more,  communities  it  was  serving 
with  Spanish  language  signals.  It  seems  unite  apparent  that  Valley  Cable  TV 
has  been  largely  by-passing  the  Spanish  language  programs  transmitted  by  the 
San  Antonio  station  in  favor  of  the  .Mexican  originated  signals.  Valley  Cable  TV 
seemingly  has  eleeted  to  completely  by-pass  Spanish  language  signals  original- 
in*  liom  other  domestic  stations  which  are  available  to  it. 

There  is  another  reason  why  Valley  Cable  TV  elects  to  imj>ort  said  Mexican 
originated  signals  instead  of  carrying  domeMteaHy  originated  Swinish  language 
program  <.  The  two  Mexican  television  network  stations  in  Monterrey,  whose 
skoals  are  imported  and  carried  by  Valley  Cable  TV,  include  among  their  pro- 
gram* very  new  and  important  Mexican  feature  motion  picture  films.  Aztcca 
Films  has  been  informed  that  Valley  Cable  TV  has  imiK>rtcd  from  Monterrey 
ami  carried  to  its  subscribers,  Mexican  motion  picture  lihus  of  such  recency  of 
production  that  (hey  have  not  yet  been  exhibited  even  In  the  numerous  Spanish 
language  rhoafrvs  in  the  Tinted  States,  operating  within  the  communities  served 
by  Valley  C-ahle  TV.  Motion  picture  films  of  this  recency  would  not  be  licensed 
by  the  owners  thereof  for  broadcast  by  domestic  T 'nited  States  Spanish  language 
television  stations  for,  pvrhaps,  two  to  three  years  following  the  theatrical  ex- 
hibition of  the  same  in  the  Cnited  States,  which  is  a  policy  similar  to  that 
common  within  the  greater  Knglish  language  motion  picture  film  market. 

The  consequence  is  that  Valley  Cable  TV  is  attracting  subscribers  in  the 
Spanish  language  community  by  offering  to  such  subscribers  feature  motion 
pitcure  films  obtained  from  Mexican  originating  signals,  before  such  motion  pic- 
tuns  have  been  made  available  to  Spanish  language  mot  on  pictures  In  theatres 
alone  the  border  and  before  such  motion  pictures  are  available  for  licensing  by 
the  Cnited  States-based  Spanish  language  television  stations. 

it  i<  worth  remarking  thai  the  Commission's  rule  ::i  this  area  penult  the 
Spanish  language  subscribers  to  the  Valley  Cable  TV  service  to  obtain  benefits 
that  no  Knglish  language  comiuunily  obtains  from  direct,  or  cable,  television. 
Such  unforeseen  benefit  consists  of  the  availability  of  feature  motion  pictures 
tilm^  via  cable  before  tln»<e  lilms  are  available  to  the  community  in  theatres  or 
by  direct  television  tra iiMiii vsion.  The  above  mentioned  inducements  to  Valley 
Cabte  TV.  and  other  similarly  situated  border  CATV  systems,  to  utilize  Mexican 
signals  rather  than  uVno  Mic  Swinish  language  signals,  causes  irreparable  dam- 
age to  both  the  owners  of  the  I" nihil  States  rights  to  the  literary  properly 
Ouotbm  pictures  and  other  filmed  material)  which  are  imported  by  the  border 
CATV  systems  and  to  the  domestic  television  stations  attempting  to  serve  Span- 
ish American  communities  with  domestically  produced  programs. 

S>.  ('i)ttnl  Nfafc*  ?m*<d  ttUvmon  static*  transmitting  in  the  Spanish  language 
It  has  been  stated  above  that  Valley  Cable  TV,  ami  similarly  situate!  bonier 
CATV  systems,  have  no  incentive  and  small  interest  in  carrying  the  signals  of 
domestic  television  slat  ions  broadcasting  in  the  SpanUh  language  when  they  are 
permit /ed  to  import  from  .Mexico  a  I]  of  the  Mexican  m-fwork  signals  as  well  as 
the  best  Mexican  franeld'cd  Spanish  language  programs. 

The  domestic  Spanish  language  television  stations  must  licence  Spanish  lan- 
guage rilmcd  material,  including  Spa  nidi  language  feature  motion  picture- film*, 
from  the  owners  of  Mir  rights  to  exploit  the  same  in  the  Cnited  States.  They  must 
pay  a  license  fee,  and  they  must  await  availability  of  the  feature  motion  picture 
lilms  until  Mm*v  films  have  been  exhibited  in  the  Spanish  language  theatres  in 
the  community. 

The  result  is  that  the  border  CATV  system <  supply  to  their  subscribers  recent 
Spanish  language  tiling  and  oilier  1ai>od  programs,  the  signals  of  which  are 
imported  from  Mexico  without  i>a.vmenl  or  permission  (other  than  that  granted 
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by  the  Commission's  rnteo.  while  tin1  iluitn'slii1  stations  cannot  program  the 
wini'  films  and  other  material  until  mmih1  Liti-r  time  ami  after  having  paid  a 
license  f\i»  i'i»r  >Uch  material  to  the     ji*ts  of  tin*  ritfhlx. 

It  follows  that  *\wU  border  CATV  >>>u-in>  Uiiavasimcly  will  tenure  the  carriage 
of  domestic  Spanish  laimn.iu^  .stations  to  the  economic  damage  of  s.tid  doim-Mic 
Matmns 

3.  fhrHrr*  of  riyhta  ro  t  .rfituit  in  tin  t'niii<(  SttiU  v  $i*tnti*h  litnyuuy*  fltm*  *l  met 
in \a  ,1  )t\nli  rial 

Azi»'<  a  Film*  I<  oni>  of  several  *v*tnj»an'H-s  that  have  s|n-ut  millions  of  dollars 
to  acquire  tin*  rights  to  exploit  within  ihe  Failed  Slates  theatrically  ami  hy 
iiMNHi-'  of  television  spanNh  iamjuauc  motion  picture  films  principally  fivm  the 
MrpuMic  oi'  AJr\ifi».  Ji  ha*  spent  ;i  wiy  u ; i nt ia  1  addil hand  sum  in  inaKiui; 
negatives  and  print  s  of  siul  film*,  it  nmini  ;nns  a  lai'.ue  organization  to  Met  use 
the  ri^}i!<  ttto\{thtU  >m  h  tlltti*. 

Tin-  principal  licensor*  of  op-h  tilnis  fm-  television  are  the  VUF  ami  CUP 
stations  within  {ho  >«ate<  of  Tr\n>,  Now  Mexico,  Arizona  ami  California  which 
liriMiJiMM  in  i Spanish  Jam:a-i;:".  SnWi  >aid  >iat{<»n<  obtain  stnfi  tjiui<  from 
Azteca  Films,  ami  fr'-m  oMm  r  owners  of  rights  to  exploit  Spanish  laiiuuayo  fiJia* 
in  rin>  Cnihd  States,  by  pa\hu  ;i  neuothued  lhvnsc.  n-e  to  A -/.us -a  Film*  ami  to 
other-.  Azteca  Films  lm>  J:ih i--? i-f!  in  fhe  >a;d  rtehfs  for  (he  Cuffed  Sfnfes  f<» 
such  sahl  liiius  under  tin*  helhf  ihat  the  market  >ueh  product  was  staler  ami 
Was  iu  ■tcaM'nu  Azteca  iVm*  has  c  modeled  r it;i l  ilie  nmmcr  of  SpuuMi  hue 
Kna^e  iIiiiiuMlo  stations,  i„,rh  VUF  ami  I'll  I \  would  increase  suh>tantially  M 
<nver  imns  within  - : *  1 « i  border  state*  not  \v\  euwicd  hy  SpanUli  Iam<ua^e  pro- 
gramming, a  in  I  that  the  i-comaum  s»r»ii^tii  of  such  stations  would  improve  as 
service  impmviil. 

A/tiH-a  Films  hi'l'n'Vos  flu*  tViumts-imj's  pivsrnt  ri^uhittous,  i»frmUtiuj5 

IWTV  systoni<,  wiUi  jjiioj-owavo  roinu-rMonvi  ft>  import  signals  from  Mvxi<an 
MatiniK  ami  to  carry  sm  h  signals  to  >uhsorih^rs  will  Musi  to  an  i-nil  any  ;>ro<pt,  t 
of  tin1  growth  and  of  tho  reonomir  strrn^tln  ninvc  (>f  mmu^ih*  Spanish  lan^uajro 
NJafions.  'J'JjK  of  conrso.  >viJ?  w;il]v  Jnhihit  fho  possibility  of  Aztcra  Films  of 
hnovi  rin^  its  in  vol  nu  tit.  ami  will  alsn  iiiiuur  to  an  rml  tli«  pvirvhaso  hy  Azhvn 
Films,  and  otiu'rs.  ri-hN  to  p-\p!nir  Spanisjj  ian^ia^o  films  in  tho  Fhind 
Ktat\^.  Iw  Ui\s  wiiit  th*^  »^>m»  Spa)t»sh  hni^na^o  stations  no  longer  will  ho 
al)h»  to  ofifain  !i<^»iiM»s  t'^c  tire  sj^anisii  lanju'mtiro  fihns  that  are  today  a  vital 
part  <>f  their  Spanish  lanirmitro  ;  royrammimr.  Such  will  have  a  substantial  h:o- 
lioinir  iuipai  t  as  well  (jij  tlio  »«nnio  Span!>li  lati^ua^r  nmtion  pii  ture  Industry  of 
Mexico  which  depemls  to  a  r-oii<iderahlc  dck'rre  on  patronage  by  Spanish  laii>;iia>!0 
<H>mianni(ics  within  the  Fnited  States  for  iv«*o\ery  i^f  (he  produ*  (ion  costs  tif  its 
motion  picture  til  ins. 

5.  Sumhwm—'i  hi  Public  InttrcMt 

ft  is  the  opinion  ,,f  Azteea  Viliu*  that  the  ( Vifnndssh <n  has  n<>t  taken  info  n,n- 
shh  ratiou  to  a  sutluient  dc£rc«  the  >ub^tautial  datr.avie  eecashmed  by  the  r'njn- 
luissiou's  rides  i^  rniittiuuc  hiadcr  CATV  systems  f<>  pick  Up,  lin|>or*  and  dis- 
^etnbmte  to  its  subscrihers  within  hi  rue  arras  of  the  Fniteil  States  broail-a^t 
signals  froia  .Mevn-.m  stations  rarryfw:  ttimed  and  tailed  material  intetided  for 
the  Spanish  speaking  ofaumuniti^s  in  Mexi<  o  itself.  Without  romnieiisiaafy  hene- 
fits,  ttic  foHowinv!  harm  ran      ib  si-ril  c<l, 

fa)  T)u»  domcsn'c  SpanKh  Irujunaue  stations  rannot  prosper  f>r  expand  their 
markets  when  exj>oyrd  to  the  flood  ^f  Spanish  hmuuaue  television  material  phkid 
up  and  imputed  frmu  McxIihi  hy  the  border  CATV  systems  and  disseminated 
by  microwave  over  larue  jii'mk. 

(b>  Fnilr-il  Staios  ailverti^bi^'  sponsors  are  precluded  from  reaching  a  imiIcu- 
fjally  wide  market  by  the  pr-seiit  rules  which  induce  the  CATV  systems  to  utilize 
Mexican  originated  S»>anish  )a»ynair*'  s)am)s  rather  than  domestic  Spanish 
tamruairc  McaaU.  if  Ibe  <'ATV  systems  were  precluded  from  picking  Up  the 
Mexican  ■siirnafs.  srjch  sy.s?ems  wmild  \ncU  up  the  many  avai  la  Me  rbaaesiio 
8panisb  lauuunire  stations,  t!;,.  <•  n^npjemv  hcinu  that  the  udvertlsft'*  \\<aM 
rent  ti  a  mm  h  wider  audience,  hi  turn  this  would  permit  the  domestic  Spani-h 
lau^uaue  stations  in  increas4»  their  fees  ami  he  abb-  to  provide  hotter  Spanish 
lununauc  i»ri»uraminiuu. 

d'\  Tlie  owners  am!  distributors  of  Spanish  latitfiiat:o,  Mextratvprodm  od, 
feature  motion  pi-  tinv  tU\u<  h:\u>  invested  very  ^uf^sfjiutiai  sums  in  retiame  on 
a  Failed  States  market  f<«r  their  rights.  The  \udieense<),  free  im)>ortati*m  of  tli'is 
same  material  by  border  CATV  systems  is  rendering  these  right*  worthless. 
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Surh  owners  ranted  protect  even  the  i\>wv<\\f  television  stations  to  which  they 
have  licenced,  for  ii  reasonable  fee,  sin-li  material  against  the  prior,  free  dis- 
semination of  Mich  material  by  t ho  bolder  CATV  stations  throu^lioul  t Ik*  expand- 
ing nriemwave  areas. 

(il;  The  cable  television  Industry  is  permitted  by  tHo  present  rules  of  fin* 
Commit  bm  ft)  receive  ii  I'tvi'  windfall  of  copyrighted  material  from  a  foreign 
ooumry  to  the  substantial  damage  of  many  Mexican  and  American  interest*] 
without  fulfilling  any  purpose  which  could  not  he  fulfilled  at  this  time  from 
dmne*lic  mi  revs  of  Spanish  language  progi  ams  For  (  xampJe  Avaccn  Films  would 
he  willing  to  license  Spanish  language  lilius  io  Valley  Cable  TV  for  reasonable 
licence  fees. 

ie<  ("nder  the  [>resent  rules  the  Spanish  American  communities  are  exjsoseil 
to  a  Ih'od  of  foreign  broadcasts  fmm  Mexico,  nunc  of  \x\\\vh  Is  under  the  sur- 
veillance of  the  Commission  and  some  putt  of  which  is  designed  to  L>oliticalIy  lu- 
tlneu'-e  the  Spanish  shaking  amllenecs  for  which  such  Mexican  h  road  easts  are 
Intended.  The  emuiuenial  attractiveness  of  much  of  the  .Mexican  originated 
sigimN  make  if  coiupefiti vely  dihVuW  for  programs  produced  and  originated 
by  Spanish  American  groups  to  he  disseminated  inasmuch  as  the  border  CATV 
systems  show  liule  tntenst  in  carrying:  domestic  Spanish  language  slutlous. 

in  Mimuiary,  it  would  seem  to  A z leva  Kihus  that  the  public:  interest  would 
he  M'WV,  hy  prohibiting  the  Importation  into  the  Tinted  State  hy  cable  Mo- 
\W\  <n  id"  the  signals  of  Mexican  hased  television  station^  therehy  Inducing  the 
1-ordcr  cable  I vSr \  i -ton  systems  to  rely  on  the  available  domestically  hased 
Spnioth  language  pi 'vgranuuing  atul  feature  iilms. 
Ibspect fully  submitted, 

Iticn  \ki»  H.  iMwr.xp, 
Xttnvtu  y  for  AzUot  Films*  Inc. 

Hun  Ana  II.  Drxi-Ap,  Attorney  at  Law, 

L<}*  .lay*  h*t  Calif.,  Dcamhvr  21,  tO"!l. 

Mr.  lit  NUY  (jKI.M.R, 

I't  o\vi/f  i'lHtftnurtU'tiliuns  (.'ommixxfini, 
Wvshitujtuiu  />  C. 

!h:au  Mi:.  (Skj.i.kk:  Yesterday  1  mailed  to  you  {i  copy  i»f  n  letter  to  the  Commhs- 
siou  on  behalf  lX  Azteea  r'ilms.  Inc.,  and  today  [  enclose  a  copy  of  a  second  letter, 
thN  one  mi  behalf  of  the  Mexican  Motion  lMcturo  Producers  Association. 

Moth  letters  attempt  to  explain  the  substantial  economic  harm  being  done  to 
the  Mexican  motion  picture  and  television  industry,  and  to  (tie  American  Spanish 
lungmigc  WW  and  CIIK  sat  ions,  hy  the  Commission's  regulations  |>ennitting  the 
importation  of  Mexican  television  signals  into  the  Cnited  States  by  border  cable 
television  systems. 

I  h  »pe  I  have  been  su. -cestui  in  putting  into  readable  language  the  facf  that  a 
prohibition  of  suck  importation  would  not  deprive  the  border  cable  television 
system*!  of  nto thing  other  than  an  inequitable  time  priority  river  domestic  sta* 
ri<ms  iuaMiimh  a<  t  In-  last  named,  in  fact,  license  the  same  material  for  broadcast 
at  a  >oiue»vl;at  Inter  date.  Suoh  material  is  and  would  continue  to  be,  available 
t"  'h^  cible  systems  However  Ihe  oilier  side  of  the  coin-- the  damage  to  all  other 
entitle*  a<i  1e  from  the  cable  systems-  can  be  corrected  only  by  requiring  (by 
^♦•privation  of  the  imported  product)  such  cable  systems  to  utilize  the  domestic 
Spa  nl<b  language  signals 

It  is  understandable  that  Valley  Cable  TV  will  tt-o  all  its  resources  to  continue 
to  enjoy  the  present  unwarranted  and  unnecessary  bonanza  ;  however  I  hope  that 
these  documents  will  show  that  !)m  .^igdit  addition,')}  benefit  to  Valley  Cable  TV 
made  available  by  such  importation  permission  will  he  shown  to  be  wholly  out- 
*i»'»ghi-d  by  the  grn\e  econoin;e  injury  to  all  tl*e  other  entities  Involved  in  this* 
piol-h  m. 

I  siill  appreehue  y  nir  attentive  and  rmirteoiN  eorisiderati(»n  of  this:  at  tlie  time 
4>f  our  personal  conference  in  your  office  some  weeks  ago. 
Very  tiuly  j  ours, 

JiKlIARD  II.  DU3LAP. 
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HniiAim  El.  Ih  nuv,  Aviohnky  at  Law, 

hrti  Atiyth-9,  Vnttf.,  Daimler  21,  J!))J, 

Mr,  lh;x  F.  Waw.k, 

nmv* 'f F<  ihrut  Cnmuiuniv*tli*ws  (.VuantfNifiOH, 
Wu"hi)iyt*»nt  O.C* 

\n  \u  W  ww This  iettev  Is  written  ami  behulf  of  Asochieion  il**  rmdnctores 
y  Hi-rrihnhloves  u>  IVliciilas  Mc>.lcanas  i  Mexican  Frodmers  Association),  a  for- 
mal ;hvn Marion  of  the  more  than  sixty  Mexican  corporations,  whose  business  is 
Hit'  prodmtion  of  Spanish  Inru'ciuit'c  f  can-re  motion  picture  films,  and  which  is 
Jo'  uted  in  Mexico,  P.F..  Mi-viro.  Its  i-onu  ni  ami  its  submission  have  heon  author- 
ized hy  Sr.  Fcrnamln  de  Fncntcs.  President  of  (lie  Association,  ami  its  Kuan!  of 
Directors.  Heference  t o  the  said  Mexican  Producers*  Association  will  be  made 
J.eiviiiafter  to  the  "Association". 

Foe  over  forty  years  Mexican  nioHon  picture  producers  haw  been  producing 
feature  motion  picture  films  for  exploit  at  Urn  lu  the  many  countries  and  areas  of 
the  world  in  which  tin-  Spanish  lan^na^c  is  snoken.  For  many  years  the  producer 
members  of  the  Association  have  been  producing  J«>hv«>n  70  and  120  new  feature 
!emrih.  Spanish  hm^un^e.  commercial  motion  pictures,  all  of  which  are  duly 
copyrighted  hi  Mexico  ami  in  the  FnUed  stales  nf  America.  Virtually  every  such 
feature  motion  picture  is  licensed  by  American-based  distrilmlinj:  companies  to 
theatres  hauled  within  the  larjre  Spanish  speaking  communities  within  the 
Fnited  Slates,  ami  later  to  Fluted  States  VHF  ami  11  IF  tci  vision  stntions 
serving  such  Spanish  speaking  communities  xvithin  the  Fniled  States. 

The  license  hes  received  t'jum  the  In-cm-iny;  m'  the  sniil  motion  pictures  ran  EC 
from  several  thousind  dollars  i>er  exhibition  license  in  connection  with  the  tirst 
exhibition  in  hi  rye  theatres  In  Ihe  liiifetl  Stales  of  the  most  imjiorhint  motion 
pi»  ) ori  s  jo  a  few  miliars  per  Urease  received  from  Heon^i  s  to  small  town  theatres 
ami  VHF  or  F1IF  television  stations  in  the  Fulled  Static.  The  total  fees  receive  it 
by  the  Mexican  moimu  picture  prudmers.  through  their  Vnitert  States  distrib- 
utors, for  such  licenses  of  sueti  copy  Hsu;*  <l  ami  ion  pictures  within  tlie  Fulled 
State/,  amount  h>  between  hi  teen  ami  fitly  percent  of  the  total  revenue  received 
hy  s.iitl  Me\hani  motion  petnre  producer >  from  the  entire  world,  including  (lie 
Republic  of  Mexico.  Said  receipts  from  within  the  Fnilcd  States  are  absolutely 
vital  to  tie*  rem  very  nf  tie-  cost  of  production  of  the  said  Spanish  lan^mi^e 
motion  pictures,  and.  in  turn  to  the  c.aifiuucd  existence  of  the  Mexican  motion 
pleture  industry,  at  h"Vst  in  its  present  fori:  . 

The  Knviter  part  of  such  revenue  from  within  the  Fnited  States  derives  from 
ii»vns"<  to  Spanish  lariirna^e  theatre  serving  Spanish  s;  caking  commutiitics  in 
tie*  FnileU  States.  Uowcwc  an  iueieasir^  portion  of  such  revenue  derives  from 
the  Ijeen^tmr  of  sueli  Spanish  lan^iia^i*  feature  molhui  pictures  to  Fiuted  States- 
nased  WW  ami  VHF  lelcvWmu  IvroiiC^-asjiuLc  stations  which  sei\e  the  Spantsli- 
Aiaerlean  communities  in  the  states  of  Texas,  Xew  Mexico,  Arizona  and 
California. 

The  Association  has  hecnim*  acutely  aware  of  a  practice,  a pparently  approved 
by  the  Federal  Coinmiirilfn t ion  Feuiuu-shiu  of  the  t  inted  Slates,  which  permits 
rise  im*>  ►rfattou  of  Mexican  television  siymals  from  Mexican  tclcvUhm  stations 
into  the  Fuitcd  States  ami  their  <l;s« •mirmlioii  ro  ever-widening  markets  within 
Hie  lulled  States  hy  means  <»f  expamlin.vr  and  inter-connected  en  hie  television 
s\  <iem  :.  No  i>enuis^ioii  is  reipjcsted,  and  no  ti<  (  use  fee  is  paid,  hy  such  cable 
"(t*a  v«m<»u  sysp.  \a<  for  the  viuanlUorV/.eet  paUliei  smwI  exp'io'nati^m  for  ccouomk'  uatu 
of  (he  Spa  rush  tau.^uaye  mofion  j  hi  arcs  heion:ijiv  to  the  produccr-njemhers  of 
the  A-^viatiom 

Tin-  Association  is  informed  thai  an  American  corporation  healed  In  Har- 
IniireT),  TeX  K.  and  kmovn  as  Valley  t*ah!e  TV.  is  eai»tnrii>K  signals  liroath-ast 
from  three  Mexican  station*  in  Monterrey.  Mexico  ami  from  one  Mexican  station 
in  Mainmorts  Mexico  and  disseminating  these  >i.^nals  to  many  UiouniikLs  of 
Spa tru*h-.-«i>eakinir  homes,  vi.i  miciowave  eonni'etiotts  in  Soulli  Texas. 

"The  Association.  resp<H-t fully  hut  urgently,  calls  the  fellow fu«  factors  in  con- 
ne<  th»n  wtiit  ihi>  iinlieen^etl  Uv.»  nf  \U\s  Mexican  and  Fuited  States  c<ipyrljihtisl 
jootiojt  picture  th'm  property  to  /he  <  'omatis>j<«uV  atreiuion. 
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\>  The  filmed  and  taped  material  broadcast  by  the  four  Mexican  stations  in 
Mexico  is  broadcast  under  licenses  delimiliug  I  he  Jerrilojy  Hint  iim-  hi  ho  made 
of  such  iimtorltil.  In  no  case  di*s  I  he  license  include  niiy  pa  i  t  of  iW  CnUed 

States. 

Z  Much  of  tin*  tlltuivt  material  broadcast  by  the  Mexican  statu ms  consists  or 
foiunv  motion  pictures  lielnnuing  to  Mie  pi  ■mlnecr-niemhers  of  Mir  Association. 
Many  of  said  motion  pictures  arc  of  wry  recent  production  date  and  t hi*  Mexican 
television  snubm*  broadcast  ihcm  e\cu  before  their  theatrical  exploitation 
within  Mu'  I'liikvil  States 

;J.  All  of  said  motion  pictures  are  also  licensed  hiirf  and  scpa lately  for  tele- 
vision exploitation  viithln  the  Tnitcd  States  lo  various  Tnitcd  Stairs  out! ties,  in 
somjc  cases  distributor*  and  In  many  rases  directly  lo  I'nilcd  Stairs  television 
stations  serving  the  Mexican-American,  iSi^i/itsh  speaking  communities  In  t)io 
Maos  of  Mir  Culled  Stairs  bordering  tin-  Kepuhiic  of  Ah  xieo. 

i.  Valley  Cable  TV,  ami  other  similarly  situated  cable  television  systems 
located  on  the  Tinted  States  side  of  Mir  Mexican-American  border,  obtain  no 
license  from  Mir  on  net  s  of  Hie  copyright  of  such  filmed  and  taped  material  either 
in  Mexho  or  in  l  ho  Cmted  Siah->  lo  exploit  s\nb  copyrighted  material. 

r>.  There  is  a  vital  and  essential  difference  beiwivn  the  capture  and  dissemina- 
tion of  copyrighted  material  by  ruble  television  syMems  that  originates  within 
Mir  CniirdStatos  and  that  which  originates  outside  the  bottlers,  of  the  Tailed 
States.  In  respeH  to  copyrighted  material  licensed  for  broadcast  within  the 
railed  Stairs,  Mine  is.  in  fact,  a  lionise  tor  the  copyright  jurisdiction  within 
which  tin*  cable  dissemination  is  made.  Furthermore  the  copyright  owner  Can 
mediate  a  tVr  commensurate  n  ilh  the  extent  of  the  use. 

In  respect  lo  n  >p> righted  material  licensed  for  broadcast  solely  outside  of  the 
fulled  Slates  i  in  tin's  t«ase  the  Republic  of  Mexico  only  J  the  Vidtetl  SttUvA  cable 
system  is  taking  and  using  literary  property  within  the  \ "idled  Slates  which  is 
not  licensed  for  exploitation  within  the  1'nited  States  at  all.  The  copyright  owner 
cannot  negotiate  a  license  requiring  Mir  -Mexican  ich-visinii  station  to  pay  any 
additional  fee  for  Hie  exploitation  within  the  Tolled  Slates— a  jurisdiction,  in 
fact,  not  within  the  license  granted  to  the  Mexican  station, 

Seemingly  the  rules  of  tbe  Commission  permit  the  Cnlted  States  cable  system 
to  take  the  property  nf  the  Mexican  owner  of  Hie  Mexican  and  raited  States  copy- 
rights without  the  necessity  of  anyone  having  obtained  a  licence  to  exploit  the 
material  within  the  raited  States.  This  is  particularly  grave  inasmuch  as  there 
is  w>  apparent  legal  recourse,  and  there  is  no  apparent  imtK'llin^  public  interest 
need  for  such  punitive  regulations  in  respect  to  the  motion  picture  industry  of  a 
friendly  country. 

tl  The  Association  understands  the  desire  of  the  Commission  to  assist  the 
vapidly  expanding  Tutted  States  cable  television  industry  and  understands  (lie 
aim  of  the  Commission  to  tiring  Spanish  langmiffo  entertainment  fa  the  Spanish 
speaking  Mexican-American  communities  within  tbe  Cmted  States,  U  Is  the 
opinion  of  the  Association,  however,  that  the  Commission  has  not  adverted  to  the 
fact  that  such  entertainment  is  presently  available  to  the  border  cable  television 
svstcms  from  Spanish  language  full  time  hroadensts  originating  within  the 
Cubed  States.  Tor  example.  Valley  Cable  TV  has  access  to  KWFA'-TV,  San 
Antonio.  Texas,  a  full  tim-'.  high  (ptaUty  Spaidsb  language  station,  ami  has  access, 
via  microwave,  to  other  excellent  and  growing  Spanish  language,  Cnited  Sfates- 
based  television  stations  as  well.  To  adequately  serve  the  Spanish  language  com- 
munities reached  by  Valley  Cable  TV.  and  other  similar  situated  border  cable 
systems,  the  importation  of  Mexican  originated  signals  is  not  necessary. 

If  is  the  further  opinion  of  the  Association  that  the  Commission  has  nof  ad- 
verted fo  the  actual  and  potential  harm  done  to  the  Commission's  own  domestic 
V11T  and  TUT  Spanish  language  station  licensees  by  permitting  border  cable 
television  syshnis  to  iifiport  and  disseminate  widely  Si«infsh  language  prog  rams 
from  Mexivo  instead  of  utilizing  fully  the  exrrUmt  Spanish  language  program- 
ming originating  within  the  Vnited  States.  The  Association  does  not  need  to  direct 
the  Commission's  attention  to  the  importance  of  supporting  its  domestic  VJIK  and 
THK  Spanish  language  stations. 

It  is  the  final  opinion  of  the  Association  that  tbe  Commission  has  not  taken  inlo 
consideration  at  all  tbe  grave  and  unwarranted  economic  damage  to  an  important 
tndnstrv  of  a  friendly*  neighboring  country  by  permitting  the  faking  of  its  prop- 
erty without  compensation  insofar  as  actual  television  exploitation  within  tbe 
Tnded  Slates  is  concerned  and  the  endangering  of  its  entire  revenue  from  the 
Cnited  States  market  from  both  television  and  theatrical  exploitation. 
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In  connection  with  this  last  statement —the  endangering  of  its  entire  revenue 
from  (he  1'hlted  Slates-  -the  Association  has  stated  hereinabove  that  recently 
produced  Mexican  motion  piutmvs  have  been  imported  from  Mexican  broadcasts 
hy  Valley  Cable  TV  ami  disseminated  to  the  South  Texas  public  before  those  mo- 
lion  pictures  have  had  even  a  first  exhibition  in  some  South  Texas*  Spanish  lam 
t:uaue  theatres.  Tin*  said  theatre  operators  have  advUed  that  they  will  liave  to 
close  their  theatres  if  such  a  practice  continues.  If  simh  a  problem  existed  only 
in  Smith  Texas  the  economic  tiarui  to  (lie  Association's  producer-members  would 
be  serious  enough;  however  the  actual  nnd  iuereaMntf  wide  dissemination  hy 
microwave  of  cable-transmitted  programs  eonld  mean  (lie  death  Mow  to  Spanish 
hituciiage  theatrical  exploitation  of  notion  pienircs  in  the  I'nitcd  States. 

N,  In  no  sense  does  the  Association  desire  to  restrict  or  to  restrain  the  aeress 
l»y  Spanish -sposiklng,  Mexican-American  communities  to  top  ipialitv  Spanish 
language  film  and  tai**  maleria!,  including  the  best  Mexican-produced  Spanish 
language  feature  motion  pictures. 

There  is.  in  the  Asso*  iatioifs  opinion,  one.  and  only  one,  equitable  and  wlmUy 
reasonable  moans  of  achieving  such  public  interest  aim.  That  Is  for  the  <  ommN- 
si«»n  to  prohibit  the  unlicensed  importation  into  the  Tinted  States  of  Me  xican 
television  signals  hy  I  nited  Statics  hase<l  cable  television.  This  will  cause  such 
cable  television  systems  to  fully  utilise  the  programs  In  the  Spanish  language 
originating  from  VI IK  and  I'llF  stations  within  the  I'nited  States. 

At  this  point  it  is  important  to  note  that  such  domestic  V1IF  and  I'll F  sta- 
tions, iti  fart,  obtain  hy  license  much  of  the  same  film  and  tape  Mexican  material 
which  Valley  ('aide  TV  iininnis,  free  of  licence,  at  a  prior  date.  It  is  equally 
iuilH>rtant  to  note  that  such  material  is.  and  would  continue  to  he,  available  to 
Valley  Cable  TV  from  such  domestie  VII F  ami  I'HF  stations  although  at  a  some- 
what later  date. 

Such  a  prohibit  inn  will  also  prevent  Ihe  .serious  and  damaging  economic  harm 
presently  caused  to  the  .Mexican  motion  picture  and  television  industry. 


AnnK.vruwt  to  Statkmkxt  for  Ki«k<  r.vt.  Iurkakiks  Assoc tation  Hkomuuxg  rumtvitY 
Photocopying  Provisions  in  uik  Revision  of  thk  Copyright  Law,  S.  13tU,  as 
I'kesentkh  on  Jcly  31,  l£*73 

A  promised  amendment  to  §  108(d)  of  S.  1301  was  presented  hy  the  Association 
of  Research  Libraries  (AKIJ  and  the  American  Library  Association  (ALAi  at 
the  hearings  on  July  31,  11)73.  Hccause  SPA  was  nut' aware  of  the  promised 
amendment  lie  fore  the  heating,  I  was  not  able  to  reply  for  SKA  when  the  Com* 
m  it  tee's  Chief  Counsel  asked  if  the  AKi^ALA  proposal  was  acceptable  to  Si. A. 
Since  then,  1  have  commuukate<I  with  memhors  of  the  SLA  Hoard  of  Directory 
hy  means  of  n  telephone  conference  call. 

In  tins  Addendum.  SKA  is  preventing  our  reply  plus  comments  on  several  ofhor 
items  in  S.  1301  which  are  pertinent  to  our  position  as  well  as  pertinent  to  our 
comments  on  the  AKL--ALA  promised  amendment.  Our  comments  are  presented 
in  the  sequence : 

t,  KLA  Adherence  fo  the  Position. 

«\  SPA  Opinion  Regarding  the  Proposed  AUL-ALA  Amendment. 
1M  In  relation  to  proposed  jf  l()Mdi  ( ]  ), 
la  relation  to  proposed  $  losdhrji. 
*J.3  In  relation  to  the  Qualifying  Clause  of  proposal  §  108  and  to  existing 

§  HIKiti)  (1)  and  i'2). 
'2 A  Summary. 

8.  Support  for  proj*ose<l  National  Commission  on  Xeiv  Technological  IVes  of 
Copyrighted  Works, 

1.  SL.l  Attht  truce  to  it*  Position.  St, A  maintains  as  its  first  preference,  the  po- 
sition a^  presenteil  in  our  written  statement  (dated  .Inly  'Jo\  U>73>  presented 
to  the  Subcommittee.  To  restate  our  position  briefly,  it  is  one  which  seeks  to  reach 
an  intermediate  position  of  accommodation  between  the  seemingly  irreconc  ilable 
positions  of  publishers  and  literary  authors  on  the  one  side,  and  the  positions  of 
some  parts  of  the  library  and  educational  communities  on  the  other.  AVe  have  sug- 
gested that  there  be  n  provision  for  the  payment  of  a  por-page  royalty  on  photo- 
copies of  copyrighted  works  at  a  rate  of  "cents-per-page."  Such  an  arrangement 
iias  precedence  already  in  the  proposed  Copyright  Act  in  5§  111,  11-1,  J  to  and  Htf 
I  relating  to  cable  transmissions,  sound  recordings,  etc.)  A  Royalty  Tribunal  of 
20-3JI— 73  -43 


KtCIJARI)   II,  Dl'NLAP, 

Association**  Attorney. 
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l>pc  proposed  hi  Ihapfer  S  of  the  Copyright  Revision  Hill  could  assure  that 
the  i*>r-page  royalty  rale  is  reasonable.  Win  believe  (hat  a  range  of  $0.01  -$O.Oo 
should  hi'  both  fair  and  adequate.  In  addition,  the  publishers  must  themselves 
establish  tlu*  agency  for  the  collection  and  for  the  determination  of  pro  rnted  pay- 
lupins  ro  each  publisher  i  in  an  AKCAI'-siyle  opt' rat  inn). 
-  s'  I  Opinion  hWtjnnhmj  the  feupmal  Aiii^ALA  Amendment.  SLA  could 
Mippiiii  tlio  proposed  amcmhm  at  to  g  lhS(ri)  if  certain  modifications  were 
to  be  introduced.  Some  of  the  modifications  refer  to  the  spec!  Ik*  wording  as  sub- 
mitted; other  modifications  refer  to  the  relationship  of  §  lu\S(d)  to  $  108(a)  (1) 
and 

UM  SI. A  objects  to  the  unnecessary  inclusion  of  the  word,  further,  in  §  lUS(d) 
tit  i »r  ilu*  proposed  amendment  ; 

•■(li  Tin-  library  or  archives  shall  be  entitled  without  further  investigation,  to 
>uppfy  a  copy  of  no  more  than  nnu  ■  Tele  or  other  contributions.  .  , 

In*  !ii<d<»n  of  the  word.  further,  o  moan  thai  some  other  investigation  Is  re- 
quired. If  the  intent  of  the  proposed  §  10S(d)(1)  is  to  implement  the  concept  of 
-fair  u-o"  i  i  107)  the  Inc  lusion  of  the  word,  further,  can  result  in  interpretations 
uhich  will  inevitably  lead  to  delays  in  sorviee  to  the  user, 

Alfh'iiurlj  the  proposed  A  It  f\r -A  LA  snhst it ufc  for  the  existing  §  lOS(d)(l)  states 
library  ur  n rehires  entitlement  to  supply  a  copy  of  '  no  more  than  one  article  or 
oili*  r  . ♦uitiihutlen  to  a  copyrighted  collection  or  periodical  issue  ,  .  .  (emphasis 
-uppliedi."  it  is  principally  periodical  articles  that  must  he  photocopied  In  or  for 
>|ui  Jul  libraries.  Moreover,  time  Is  usually  of  the  essence.  Ilejice,  the  Ian- 
yiu-ige  of  $  insnH<2)  in  the  proposed  substitute  requiring  "reasonable  invesliga- 
lion'  for  obtaining  reprints  or  permissions  to  eopy  is  a  proeedure  that  might 
cripple  the  operations  of  most  special  libraries.  A  similar  "procedural"'  require- 
ment for  obtaining  "an  unused  copy"  presently  exists  in  §  108(d)  (1 )  of 
l!  is  certain  ih  it  mo> t  special  libraries  would  prefer  either  no  requirement  to 
mm  k  p<  rriki<-ion>  (>r  reprints  of  periodicals  especially,  or.  preferably,  some  means 
fairer  for  all  copying  that  might  exceed  a  statutory  limitation  on  "fair  use" 
however  finally  defined.  In  the  event  that  multiple  copies  might  be  required,  such 
a  proposed  payment  wonbl  also  provide  equitable  payment  to  the  publishers. 

'J :>  SLA  objects  to  tin-  underlined  ]mrtlous  of  the  proi>osod  §10Std)(2). 

"{'li  'Hie  library  or  archives  shall  be  entitle*!  to  supply  a  copy  or  phomirecord 
of  an  entire  work,  or  if  more  than  a  relatively  small  part  of  it,  if  the  libra vu  <>r 
archives  htis  f,r*t  dct<rmh\cd.  on  I  he  basis  of  a  reasonable  investigation  thai  a 
copy  or  phoiionrord  of  the  copyrighted  work  cannot  readily  be  obtained  front 
trtidf  sources,'* 

The  second  italicized  words,  from  trade  source*,  are  even  broader  than  the 
evicting  Stolid >(D  in  S.  "from  commonly  known  trade  sources,"  and 

therefore  the  proposed  aim  -nrimcnt  is  even  less  satisfactory,  "Trade  sources"  is  a 
term  u<ed  to  inelmle  second-hand  book  stores,  antiquarian  book  dealers,  etc.  If 
the  book  is  *  out-of-print"  (that  is.  when  the  original  publisher's  stock  is  ex- 
hac-tedl.  the  original  copyright  owner  is  not  deprived  of  any  income  If  a  copy  is 
por*  ha-ed  from  a  second  baud  book  dealer.  The  mechanism  of  using  "Hooks-Tu- 
rrits:" i  \  ublishcd  hj  the  K,  K  TSowker  Co.,  a  Division  of  Xerox,  New  York)  Is  a 
simple  and  straight  forward  mechanism.  The  information  In  "Hooks-Tri-Prlnt"  is 
supplied  by  the  publishers  themselves.  (There  Is  no  comparable  compilation  for 
peroMjieuK) 

The  /irst  italicized  words.  //  the  tihrsrrt/  or  archive*  his  first  determined,  will 
re-ult  in  very  bad  delays  in  our  opinion.  The  larger  research  libraries  (from 
whom  most  photocopies  are  requested)  have,  for  a  number  of  years,  complained 
publicly  of  iu-utlicient  stalT  even  to  service  requests  for  photocopies  of  only  a 
few  pa  .res,  There  is  only  a  limited  number  of  librarians  (In  the  larger  research 
llbrai ics j  qualified  to  address  intelligent  queries  to  "trade  sources." 

Peletioi]  of  the  Qualifying  (.Manse  In  the  first  sentence  of  the  proposed 
S  losuli  whoso  collections  are  available  to  the  peblic  or  to  researchers 

in  any  sjh.h  iatiz'-d  field. " 

This  language  «imply  emphasizes  a  qualification  already  stated  in  %  108(a)  (11 
and  5  ltiS<a)  i'J)  that  "(1)  ,  . ,  reproduction  or  distribution  is  made  without  any 
pur)>osc  of  direct  or  indinct  commercial  ttdvanttipc :  (emphasis  supplied)  and  [2\ 
The  mltwtiwis  of  the  library  or  archives  are  (i)  open  to  the  public  .  .  .  (etn- 
phasis  supfdied)." 

Without  further  definition  of  tin*  nnanlng  of  this  existing  language,  it  must  lie 
pointed  out  that  a  majority  of  s|K?eial  library  operaitons  arc  conducted  for  pur- 
poses of  "indirect  commercial  advantage"  for  parent  business  or  Industry.  More- 
over, a  majority  of  these  libraries  are  not  usually  "open  to  the  public"  nor  to 
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•'researcher*  in  any  ±\* cudl/.ed  Held"  if  this  laimua^e  is  further  liitorpivtiHl  to 
utt-.iii  spe<  ialized  research  nf  a  <  outfit  titiiv  nature  as  now  tleti iifU  in  Clause  tii) 
oi$  tONia)i*J)  of  s.  i:utlp iKipil  Congress, 

tlrii'T,  t!u»  immediate  concern  of  tin1  Special  Libraries  Association  In  the 
$  1t>s  limitation  on  exclusive  ii>rlits  is  tin*  i>xcei>t Inn  from  this  limitation  by  virtue 
of  the  rhtifucUr  of  most  special  libraries — a  point  not  heretofore  clearly  ox- 
pn*sM<il  to  t'oi^ri^s  or  widely  understood  by  the  i*\hvi  library  associations  who 
have  a  wider  public  constituency,  However,  it  is  umlcrstoi.d  that  it  would  be 
totally  inequitable  to  seek  a  further  limitation  on  exclusive  rights  by  insisting 
upon  t lit-  deletion  of  g  10>uO  (D  and  C-)  lan^ua^e  as  it  apparently  applies  lu 
special  libraries,  lidt  we  would  insist  upon  the  deletion  of  the  "am'ss"  require- 
ment that  is  related  in  the  A  Kb ALA  proposal  substitute  fur  {$  10Sul)(l). 

'l.l  In  nummary,  it  is  for  the  above  reasons  that  i>ptvlal  Libraries  Association  is 
seeking  to  reach  an  intermediate  position  of  accommodation  between  the  pub- 
lishers and  literary  authors  on  the  one  hand,  ami  other  library  associations  on 
tlse  other  ha  ml  h.v  way  of  establishing  some  method  of  collecting  per-pago  royal- 
ty copying  fees  in  excess  of  "fair  use'*  copying  in  special  libraries—  however,  "fair 
use"  is  linally  dcMucd  in  g  107  of  S. 

In  the  view  of  this  Association.  It  would  tie  far  more  cgilitaMc  for  hotli  pub- 
lishers ami  libraries  to  establish  a  royalty  or  licensing  mechanism  that  would  free 
l««»!h  parties  from  the  onerous  routine  of  seeking  reprints  or  permissions  before 
Cop>inu  out-of  i»riut  works, 

'\.  xui*!>ort  fat'  VVo/yoxr*/  X  tit  tonal  Commission.  Proliferation  of  new,  and  ever 
more  specialized  i>erlndicals  and  other  publications  at  constantly  increasing 
subscription  rales  is  a  major  cause  of  decreasing  munlier  of  subscribers.  This  pro- 
liferation nf  now  periodicals  began  after  World  War  H  In  the  same  tiim*  period 
that.  photocopying  equipment  became  more  commonly  available  and  more  widely 
iwd.  AM  decreases  in  subscript  ion  income  cannot  be  ascribed  to  photocopying. 
Publishers  themselves  have  not  applied  appropriate  "birth  control''  or  manage- 
ment evaluation  measures  to  Mioir  own  products.  Cn  fortunately,  no  unbiased  data 
are  available  to  sort  out  and  evaluate  the  resulting  claims  and  counter  claims. 

So  cial  l  ibraries  Association  wishes  to  emphatically  state  Its  support  of  Title 
II  of  S.  13*U  for  the  establishment  of  a  National  Commission  on  New  Technologi- 
cal Vse  of  Copyrighted  Works, 

special  Libraries  Association  is  aware  of  the  many  contradictory  points  of 
view  and  problems  In  Interpretation  that  have  been  submitted  to  the  Subcom- 
mittee. The  Association  wishes  to  record  its  commendation  of  the  Subcommit- 
tee for  its  careful  consideration  and  assessment  of  the  manv  aspects  of  the  copy- 
right Held. 


Hon.  .Ions*  L.  MiTm-LAN, 
CX  $<ittitt\ 

\*  tr     n*itv  Office  ifn\hling, 
\l*i\hi/u}htn,  JVC 

In  \r  Sj  nator  McOmian:  it  is  my  understanding  lhal  you  have  scheduled 
heering*  this  week  on  S.  YMW  before  the  Senate  Subcommittee  on  Patents,  Trado- 
marks  j»ml  Copyrights  and  that  yon  ]  1  h<>  hearing  from  n  cross-section  of  rep- 
resentatives nf  the  various  media  on  the  copyright  questions  to  which  the  proposed 
IcgMuTh'ii  is  mldressed. 

i  am  writing  to  you  as  Chairman  of  that  Subcommittee  with  the  request  that 
the  suli^tauco  of  this-  communU  atiou  be  taken  into  consideration  in  your  delibera- 
tions. Mj  cHinmiiiiii  atiou  js  addressed  to  yon  in  ray  capacity  as  Chairman  of  Hie 
P-«ard  «if  Sterling  Communications,  Inc.  whose  wholly* owned  subsidiary.  Sterling 
Manhattan  Cable  Television.  Inc.  operates  the  cable  febwision  system  in  tin* 
sontioju  half  ot"  Manhattan  Island,  the  largest  cable  system  in  the  'nation.  Time 
Inc.  *-f  which  1  am  a  vice  president,  in  turn  own*  almost  NV/C  of  Sterling  Com- 
tLiii'rib  ations. 

As  yon  arc  well  aware,  nlllioii^h  sctrmr ids  nf  the  rable  industry  still  have  . 
serous  r* nervations,  the  ludiistry  generally  has  been  committed  ffuV  Sfuae  time 
to  supporting  the  concept  of  payment  of  a  ica.MinaMe  fee  fi>r  copyrights.  Yon  are 
a'-o  aware,  of  course,  r<f  ju,.  recent  jttdicial  ttc'-i^ons  bearing  upon  this  question 
and  tic  fa'd  that  they  lend  sitjiport  to  the  position  that  cable  systems  are  ntd  ami 


K.  K.  McKknn  v. 
Executive  Dira-tor, 


Pikrso.y,  Hail  &  Down. 
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should  uot  encompass  anil  be  liable  for  copyright  payments  particularly  where 
they  only  carry  broadcast  signals  from  local  television  stations.  It  is  not  my  In- 
tention in  this  letter  to  argue  this  point  further  beyond  noting  It  and  pointing  out 
that  inevitably  these  added  costs  for  copyright  will  have  to  be  absorbed  by  the 
cable  subscriber.  Thus,  we  will  contribute  to  a  situation  where  the  viewer  who  sub- 
scribes to  cable,  very  often  as  a  matter  of  necessity,  will  pay  more  for  "free"  over- 
the-alr  signals  simply  because  ihe  over-the-air  operations  cannot  deliver  to  him  an 
acceptable  service  in  either  diversity  or  quality.  It- may  well  be  that  such  fees 
should  bo  paid  by  the  broadcast  stations  themselves  la  return  for  their  enlarged 
audiences. 

However*  the  cable  industry  bus  advanced  beyond  these  thoughts  and  my  basic 
purpose  in  writing  at  this  time  Is  to  bring  to  the  attention  of  you  and  the  other 
members  of  your  committee  the  extent  of  the  very  heavy  burden  already  placed 
on  cable  by  various  government  regulatory  bodies  and  to  ask  that  yon  bear  thest* 
amounts  in  mind  in  setting  the  levels  for  copyright  fees  under  S.  1301.  For  in* 
stance,  our  company,  Sterling'  -Manhattan  Cable  Television,  already  pays  the 
equivalent  of  15%  of  Its  gross  subscriber  revenues  as  a  result  of  governmental 
regulations.  New  York  City  charges  a  fee  of  oc/0  of  subscriber  revenues  while  the 
State  has  recently  added  an  additional  fee  of  1</C.  The  FCC,  as  you  kn.*w,  re- 
quires a  payment  of  5?0.30  per  subscriber  and  New  York  State  regulation  author- 
izes payment  of  a  fee  to  landlords  In  principle  and  past  practice  has  led  to  au 
average  of  an  additional  2.3%  for  that  purpose.  In  addition  to  our  franchise  fee, 
we  are  required  to  pay  a  business  reai  estate  tax  that  amounts  to  another  7% 
and  additional  amounts  to  both  the  city  and  state  as  business  income  taxes  re* 
gardiess  of  our  overall  profit  and  loss. 

Your  proposed  bill  does  establish  a  graduated  scale  for  Hie  copyright  fees. 
Hut,  in  fact,  a  company  of  the  size  of  Sterling  Manhattan,  wii'ch  grosses  approx- 
imately $5  rnllrhm  a  year  in  subscriber  fees,  will  not  be  substantially  aided 
by  t he  prolvslohs  in  is.  1301  for  payments  at  1%  and  2#.  Its  practical  rate  of 
payment  wilt  be  the  maximum  of  o#.  This  means  that  the  copyright  payment 
on" the  approximately  $5  million  revenue  we  receive  a  year  will  amount  to  an 
additional  £200.000  annually.  Thus,  uur  company  will  be  paying  a  total  of 
approximately  $1  million  or  22<#  of  our  subscriber  income  off  the  tktop''  of  our 
revenue  before  we  begin  meeting  our  own  expenses,  much  less  obtaining  a 
profit. 

Senator,  you  and  your  associates  will  recognize  that  It  is  extremely  difficult 
to  operate  a  successful  business  on  this  basis.  In  fact,  Sterling  Manhattan 
Cable  Television  has  been  operating  at  a  substantial  loss  since  Us  inception  in 
UH>3.  It  has  accumulated  losses  of  over  tflt  million.  In  its  last  fiscal  year,  it 
lost  some  $5  million  on  oi>eratlons  and  another  $5  million  in  a  write-off  of  capital 
assets. 

Our  company  has  been  engaged  in  cable  television  because  of  our  faith  in  the 
future  of  the  industry  and  It  is  our  intent  to  continue  to  develop  the  southern 
Manhattan  f  ranch  I  so.  TUit  at  the  same  timet  I  am  compiled  to  suggest  to  your 
commit  tee  that  the  mounting  burdens  placed  on  this  industry  by  government 
regulation  will  greatly  handicap  otir  continued  development  in  Manhattan  and 
will  certainly  act  as  a  general  deterrent  to  development  of  cable  television  in 
the  more  densely  populated  areas  of  the  country.  That  depressing  effect  on  the 
future  of  cable1  may  be  exactly  the  gonl  that  vested  interests  in  the  media  are 
seeking.  Hut  I  would  note  that  the  development  of  cable  in  this  country  has  been 
recognized  as  a  matter  of  public  interest  by  irost  members  of  the  Congress  and 
declared  omciaiiy  a  goal  of  public  policy  by  the  Federal  Communications  Com* 
mission. 

Thus.  I  ask  that  you  review  carefully  the  schedute  of  payments  listed  in  the 
bill  before  your  committee.  I  earnestly  urge  you  to  reduce  the  levels  now  con- 
templated to  a  maximum  of  three  percent.  Under  no  circumstances  eouW  wo 
Possibly  conceive  of  a  revision  upward  as  will  prohabty  be  suggested  by  some 
of  the  witnesses  who  will  appear  at  your  bearings. 

T  am  of  course  prepared  to  respond  to  any  questions  you  or  your  associates 
may  have  in  regard  to  the  matters  covered  In  this  fetter. 
Sincerely  yours, 

Barrv  Zoariir.vv. 
Chairman  of  the  Boant, 
Sterling  Communications,  fnc. 
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Tf.lePromkFkr  CORPORATION, 

A  at?  York,  .V.V.,  August  »,  197S, 

He:  S.  1.^01 

lion.  John  McCr.EM.AN. 

Vh'tirman,  &m*ttv  Subcommittee  on  Patents,  Trademarks,  V.S.  Senate,  Russell 
Senate  Office  Building.  Washington,  f).V, 

1>e\r  Sk.vatok  McO.ci.i  an  :  I  have  followed  with  great  into roxf  your  recent 
hearings  un  S.  1301.  llocauso  1  believe  that  the  resolution  n(  this  issue  will  have 
a  profound  effect  on  whether  or  not  the  concept  of  broadband  communications 
and  community  OATS"  expression  roaches  their  full  potential,  I  have  decided  to 
write  yon  stating  my  views  on  behalf  of  YelePrompTer. 

First,  let  me  begin  by  stating  that  TeloPrompTcr  is  in  favor  of  an  omnibus 
statutory  copyright  provision  which  would  iiajtose  reasonable  copyright  fees  on 
opvrutiug  CATV  systwn*.  We  arc  in  favor  of  passage  of  S.  VMM  if  provision  is 
made  for  compulsory  licensing  of  CATV  .systems  for  carriage  of  broadcast  signals, 
in  accordance  with  FCC  rules  and  regulations,  and  if  there  is  a  statutory  sys- 
tem of  fees  of  the  nature  set  forth  in  the  statute.  However,  In  view  of  the 
comprehensive  nature  of  FCC  regulation  in  this  area,  the  regulatory  features 
contained  in  Section  111  of  S.  1361  can  and  should  he  deleted. 

S.  I3«ll  currently  contains  a  formula  of  statutory  fees  based  on  a  sliding  scale 
ranging  from  1  to  5#.  Subject  to  ik»rliHtfc  review  of  this  formula,  we  note  at 
the  outset  that  such  a  level  is  on  the  high  side  and  impose*  substantial  economic 
burdens  on  CATV  development.  Illustrative  of  the  se  vere  impact  of  the  proposed 
fro  sehedule  of  TeloProtnpTor  is  the  fact  that  the  eon*- right  payments  due  for 
the  first  six  months  of  1073  would  haw  amounted  to  approximately  17%  of 
TclePrompTor's  after  tax  CATV  Income  for  that  period. 

A^  you  know.  Telel'rotnpTer  Is  the  leader  and  Innovator  in  what  is  now  the 
CATV  industry  but  what  has*  promise  of  becoming  a  new  "broadband  com- 
munications'* industry  serving  all  par's  of  the  country,  t*>th  rural  and  urban. 
Since  the  industry  is  heavily  capltablntensive  and  since  TelcPrompTor  and 
the  rest  of  the  industry  are  financed  in  largo  part  by  the  public  equity  market, 
an  impact  on  income  of  the  mngnbude  that  the  proposed  fee  schedule  of  S. 
3301  would  Impose  would  have  a  highly  leveraged,  adverse  effect  on  TclePromp- 
Tor's  ability  to  finance  Its  future  plans.  As  a  result.  TeloPrompTcr  would  not 
be  able  to  finance  and  build  systems,  and  deliver  on  the  promise  of  broadband 
and  community-oriented  communications,  as  it  is  now  in  the  process  of  doing. 
Although  I  most  definitely  agree  in  principle  that  a  comprehensive  bill  contain- 
ing a  sliding  fee  schedule  is  jnst  and  should  be  implemented,  1  respectfully  sub- 
mit that  a  fee  schedule  at  least  50^  lower  than  that  presently  contemplated 
by  S.  1301  would  be  Just  n  nd  appropriate. 
Very  truly  yours, 

William  J.  1*  res  nan,  President. 


UX  Senate, 
Committee  on  Commerce. 
Washington,  D.C.,  July  SI,  1913. 

lion.  John  T/.  McCift  t  an, 

Chairman.  Subcommittee  on  Patents,  Trademark*,  and  Copyrights,  Russell  Build- 
fng.  T.S.  Senate. 

Peak  Mn.  Chairman:  Thank  you  for  giving  me  the  opportunity  to  present 
my  views  with  respect  to  certain  aspects  of  S.  13G1,  a  revision  of  the  Copyright 
Law,  title  t?  of  the  U.S.  Code. 

I  am  pleased  to  submit  for  inclusion  In  the  hoartnv  record  some  brief  com- 
ments on  certain  provisions  in  the  bill  which  are  of  substantial  interest  to  me. 
Sincerely, 

John  Y.  Tun  net. 

Statement  by  Senator  John  Ti-nnet 

Mr.  Chairman:  1  welcome  these  additional  hearings  because:  hopefully  they 
will  bring  us  closer  to  the  enactment  of  the  copyright  revision  bill.  The  decades 
since  the  enactment  of  the  Copyright  Act  of  1000  have  seen  the  invention  of  radio, 
television,  cable  television,  and  many  other  new  technologies  which  have  rndb 
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cally  enlarged  tin1  range  of  communications.  These  now  Inventions  have  led  not 
only  to  obsolescence  of  the  oltl  technologies  of  communicating  literary  and  artis- 
tic works  to  the  public,  hut  have  also  greatly  increased  the  complexity  of  the 
economic  forces  which  guide  the  production  ami  consumption  of  -such  work*. 
One  basic  goal  of  the  copyright  law.  however,  remains  unchanged:  To  encourage 
the  creation  of  literary  ami  artistic  works  by  providing  financial  reward  to 
those  who  create  them. 

Copyright  is  a  concern  to  all  the  inhabitants  of  the  Unite- J  States  hut  It  is 
of  particular  importance  to  the  people  of  California.  Most  programs  are  pro* 
dueod  there  ami  constitute  the  llfehlood  of  motion  picture  theatres,  television 
station*,  and  cable  systems  throughout  the  nation.  Copyright  protection  Is  an 
Important  incentive  to  the  production  of  motion  pictures.  I  have  watched  with 
great  concern  the  shaping  of  copyright  law  revision  dealing  with  the  protec- 
tion of  copyrighted  works  when  they  are  retransmitted  from  broadcasts  by  cable 
systems  t'er  profit  without  tlte  consent  of  their  copyright  owners  and  without 
payment  to  the  creators  of  these  works.  U»t  me  add  that  this  concern  is  shared 
not  only  by  the  producers  of  motion  pictures  and  other  producers  of  copy righ ted 
television  programs,  but  by  the  actors,  writers,  directors,  composers  and  by  all 
the  members  of  the  various  crafts  and  trades  which  contribute  to  the  produc- 
tion of  these  programs.  These  talents  and  workers  do  not  hold  copvrlghts  of 
their  own.  They  must  necessarily  look  in  part  to  the  copyright  fees  coltected 
by  the  producers  for  their  own  compensation,  he  it  oy  way  of  initial  payment 
or.  under  union  agreements,  as  residuals  based  on  the  use  and  reuse  of*  these 
program*  on  television.  It  Is  obvious,  therefore,  that  if  the  producer  collects 
nothing  or  little  for  the  use  of  the  program,  those  who  contribute  to  the  produc- 
tion are  also  deprived  of  fair  compensation, 

I  do  not  have  to  dwell  here  on  the  financial  difficulties  encountered  hv  manv 
of  the  producers  of  motion  pictures  In  my  state.  Nor  would  It  appear  necessary 
to  mention  details  regarding  the  severe  unemployment  which  exists  in  the 
motion  picture  industry. 

Also  of  enormous  imj>orfance  to  my  state  and  the  nation  Is  the  cable  fnrtustrv. 
While  still  in  the  development  stages,  predictions  are  that  within  the  Instant 
decade  cable  television  may  supersede  broadcast  television  to  the  extent  of  sixty 
fiercetit  or  more.  Wille  I  do  recognize  that  many  cable  stations  have  realized 
little  or  no  profit  as  yet,  _to  date  even  those  cable  systems  which  are  in  the  black 
have  not  made  any  contribution  to  the  cost  of  producing  the  Alms  and  tai>es  con- 
taiucd  in  the  broadcasts  whose  signals  the  cable  systems  retransmit  to  their 
subscribers.  A  recent  decision  of  the  Second  Circuit,  now  on  appeal  to  the 'Su- 
preme Court,  mandates  the  principle  of  copyright  payments  for  retransmission 
of  films  and  tapes.  I  also  understand  that  the  principle  of  copyright  payments 
was  included  In  a  Consensus  Agreement  entered  into  last  year  between  the  CATV 
and  motion  picture  industries.  The  Consensus  Agreement  spcvlflcallv  provide* 
for  arbitration  of  royalties  in  the  event  that  the  parties  should  be  unable  to  agree 
on  the  amount  of  the  payments  In  time  for  Inclusion  Into  the  copyright  bill. 

As  the  situation  has  evolved,  cable  operators  and  copyright  owners  have  not 
been  able  to  agree  to  a  fixed  fee  nnd  they  have  not  arbitrated  what  the  appro- 
priate royalty  should  be.  S.  1301  provides.  In  section  til  (d)  (2>,  for  a  graduated 
ms tern  of  Avert  royalties  which  the  copyright  owners  say  are  too  low  and  the 
cable  industry  say  are  too  high  but  acceptable.  It  is  a  fair  and  reasonable  royalty 
rate  under  the  compulsory  license,  but  a  wiser  course  for  the  Subcommittee  to 
follow  would  be  to  provide  for  an  independent  rate-setting  agency  such  as  the 
Copyright  Hoyalty  Tribunal  in  the  Library  of  Congress,  the  creation  of  which  is 
already  foreseen  bv  the  bill  S.  1301  for  the  purpose  of  adjusting  copyright  rates. 

There  is  ample  precedent  that  similar  responsibilities  of  the  Congress  in  setting 
rates  have  been  delegated  appropriately  and  successfully  to  independent  rate- 
setting  ngeneles  who  proceed  to  fact-finding,  hear  economic  evidence  and  then 
prepare  or  approve  schedules  submitted  by  the  parties.  This  road  has  been  fol- 
lowed both  on  the  nntionnl  and  state  level.  Air  fares  are  set  by  the  Civil  Aero- 
nautics Hoard,  railroad  rates  are  approved  by  the  Interstate  Commerce  Commis- 
sion both  for  passenger  and  freight  transportation,  (otophone  rates  are  subject 
tr»  approval  by  the  Vedernl  Communication  :  gas  and  electric  power  rates  are  ap< 
proved  by  public  utility  commission.  What  all  those  rate-setting  procedures  have 
In  common  is  that  they  involve  complex  facts  and  economic  impact  considerations 
which  would  make  it  too  burdensome  for  the  Toncress  to  devote  the  time  and 
staff  efforts  necessary  to  do  justice  to  the  parties  concerned  as  well  as  to  the 
public,  . 
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Cowan,  Likbowitss  &  Latman.  P.  C 
Thomas  C,  Bar n nan,  Esq.,  IV*  *K'  7'  W* 

Vh%S?l%**L^^^^^  Trademark*  and  Copyrights,  Russell 

Office  Building,  Washington,  D.O.  f 

Pkab  Ma  IJrbn.van:  At  the  hearing  held  on  July  31,  3073  in  connection  with 
the  revision  of  the  Copyright  Jaw  a  i>oInt  arose  on  which  we  would  specifically 
like  to  >mment  for  the  record  on  behalf  of  our  client,  The  William  &  Wilklus 
L  ompany. 

Both  Sen.  :fcClelian  and  Sen.  Rnrdlck  expressed  concern  as  to  how  a  copyright 
licensing  program  In  the  area  of  library  photocopying  could  work  without  undue 
administrative  headaches.  The  Williams  &  Wilkins  plan  Is  one  solution  to  the 
problem,  It  works  as  follows : 
^dividual  subscribers  are  charged  the  baste  rate  ranging  from  $10  to  $60 


*??J  mTU ,n*rabn%lty  to  Photocopying,  and  averages  $3.05,  Thin  fee  would  l>e  paid 
at  the  time  the  subscription  was  ordered  or  renewed  and  would  permit  the  lihrarv 
to  make  within  the  lihrary  single  copies  of  articles  for  Its  normal  patrons  It 
should  be  noted  that  this  Is  not  a  a  annual  fee.  It  is  paid  once  and  lasts  for  the 
60  year  life  of  the  copyright  of  each  volume.  If  a  library  states  that  it  does  wit 
photocopy,  the  $3.65  will  be  refunded.  If  the  library  does  not  have  a  work  to 
photocopy,  it  can  order  a  photocopy  from  one  of  some  500  lending  libraries  in  the 
Inter-library  loan  complex  which  would  have  a  broader  blanket  license  to  photo- 
copy, for  a  rate  which  would  be  up  to  twice  the  institutional  rate. 

Thus,  this  plan  requires  no  bookkeeping.  If  n  student  in  North  Dakota  wanted 
a  copy  of  an  article  published  In  a  Williams  &  Wilkins  journal  he  would  have  no 
trouble  in  obtaining  it.  The  lihiary  may  charge  him  its  expenses,  as  some  do  now, 
for  obtaining  the  copy  and  might  choose  or  not  to  add  a  few  cents  extra  to  help 
defray  the  cost  of  the  subscription. 

This  simple  plan  is  not  presently  In  effect  because  the  llbrarv  community 
refuses  to  consider  it  until  the  Williams  &  Wilkins  case  is  decided' by  the  Court 
of  Claims.  Other  publishers  have  not  proposed  licensing  plans  because  of  the 
hostile  reaction  to  the  Williams  &  Wilkins  proposal.  However,  if  the  Court  decides 
In  Williams  &  Wilkins  favor,  fair  use  In  this  area  wll?  have  been  defined  and 
publishers  and  the  libraries  can  easily  work  out  satisfactory  licensing  arrange- 
ments. Alter  all.  If  a  way  eonbl  be  found  to  collect  music  rovaHles  from  every 
bar  and  grill  in  the  United  States  this  relatively  simpler  problem  can,  we  are 
sure,  also  t>o  resolved. 

Very  truly  yours, 

Arthur  J.  Greenback. 
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Xkuox  Corporation. 
Stamford,  Conn.,  August  9,  1973. 
Re:  Hearings  on  S.  1361,  The  Copyright  Houston  Bill 
Thomas  C.  Hkknnan.  I-Ni]., 

Chief  Counsel.  Committee  on  the  Judiciary.  Subcommittee  on  Patents,  Trade- 
marks and  Copyright*.  U.S.  Senate,  Washington,  IKV. 

1h;ak  Mr.  1Irk\na;<:  During  Mie  Subcommittee  Hearings  on  the  morning  of 
July  ttl>t,  counsel  for  one  of  the  witnesses  made  an  oral  comment  that  has  been 
interpreted  !•>•  seine  as  meaning  Dial  Xerox  Corpora  Hon  lias  a  photocopier  which 
can  determine  automat bally  (lie  numtiec  of  pages  of  each  publisher's  copyrighted 
materials  which  have  I  icon  copied, 

Xerox  copiers  ilo  have  a  counter  to  count  the  number  of  photocopies  made. 
However,  Xerox  copiers  do  not  have  now — nor  do  we  foresee  the  future  tech- 
nology having— the  capability  to  discriminate  automatically  so  as  to  classify 
copies  made  of  works  now  in  print  in  terms  of  source  or  of  copyright  status. 

I  would  appreciate  it  if  you  would  accept  this  letter  as  part  of  the  record  in 
order  to  Hurify  the  situation  insofar  as  Xerox  Corporation  is  concerned, 

In  addition.  I  would  like  the  letter  to  you  of  November  30,  V)7'2  from  C.  Peter 
McColmigh,  Chairman,  Xerox  Corporation,  <a  copy  of  which  Is  enclosed  for  your 
ready  reference)  be  made  part  of  the  record.  I  conclude  by  reiterating  the  last 
paragraph  of  the  letter  from  Xerox*  chief  executive: 

"Today,  with  a  greater  sense  of  urgency,  we  encourage  you  and  the  Subcom- 
mittee In  your  efforts  for  enactment  of  copyright  revision  by  the  03rd  Congress.*' 
Sincerely, 

Robert  h.  Shafti-tr, 
Counsel,  Copyright  <&  Trademark*. 

Xerox  Corp., 
Stamford,  Conn.,  November  30,  1072. 

Re  Copyright  revision  bill. 
Thomas  C.  Brisk* ax,  Esq., 

VhU-f  Counsel,  Committee  on  the  Judiciary,  Subcommittee  on  Patents,  Trade* 
marks  and  Copyrights,  U.S.  Senate,  Washington,  D.C* 

Dkar  Mr.  Hrennan  :  Thank  you  for  your  letter  of  September  10  on  behalf  of  the 
Senate  Subcommittee,  on  Patents,  Trademarks  and  Copyrights. 

Xerox  Corporation  recommends  the  expeditious  enactment  of  the  pending  gen- 
eral copyright  revision  since  the  bill,  as  a  whole,  Is  a  sufficiently  substantial  ad- 
vance over  tb*  present  law— dating  from  1000 — to  warrant  prompt  and  favorable 
action  by  th/  nate. 

We  also  commend  the  voluntary  efforts,  albeit  unsuccessful,  of  several  publish- 
ing and  library  representatives  for  a  detailed  consensus  on  library  photocopying. 
Hut  no  do  not  propose  any  changes  in  connection  with  the  bill.  Of  course,  if  re- 
vision hearings  are  held  by  the  Senate  or  the  House,  Xerox  may  request  the  op- 
portunity to  submit  a  statement. 

We  believe  that  statutory  Improvements,  even  those  that  may  reflect  pragmatic 
compromise*,  continue  to  be  the  necessary  next  step  towards  resolution  of  the 
challenging  copyright  problems  surrounding  the  generation  and  prompt  dissemina- 
tion of  information.  In  lf>(55,  Xerox  wrote  the  House  Judiciary  Committee:  "We 
view  with  a  sense  of  urgency  the  need  to  provide  (copyright)  legislation  that  is 
meaningful  and  effective  .  * .  the  protection  of  legitimate  rights  of  authors  Is  vital 
to  the  dissemination  and  exchange  of  information  , . .  sound  copyright  legislation 
Is  Indispensable  to  the  enrichment  Of  our  society  ..." 

Today,  with  a  greater  sense  of  urgency,  we  encourage  you  and  the  Subcom- 
inittre  in  your  efforts  for  enactment  of  copyright  revision  by  the  03rd  Congress. 
Sincerely, 

C.  pETFR  McCOtOtTOTT, 

Chairman, 


N'fw  York,  X.Y.,  August  8,  1073. 
Ke  Copyright  law  revM<*ti.      l.'tftl,  Mil  Congress,  ilrst  session. 
Hon.  John  L.  McCr.MJ.AN, 

U.S.  Senate,  Committee  on  the  J%dlcAary,  Subcommittee  on  Patents,  Trademarks 
and  Copyrights,  Senate  Office  Iiuilding,  Washington,  D.C. 
Pfuu  Senator  McCt-eiian  :  I  wrote  to  you  on  January  26. 1073  and  February  12, 
1073,  concerning  the  injury  which  I  thought  might  Inadvertently  be  done  to 
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l*»opU>  who  make,  exhibit  or  sell  works  of  fine  art  under  the  proposed  CunyrU'ht 
Law  Kevlslou  legislation.  Copies  of  those  letters  are  enclosed  fur  your  conv  Vnee, 

I  understand  that  the  Subcommittee  on  Fatents,  Trademarks  and  Copyn^s  Js 
holding  hearings  on  S.  1361  with  a  view  to  resolving  opeu  questions,  i  UVjLV  the 
Committee,  at  this  time,  to  pay  attention  to  the  plight  of  the  artist  and  to  revise 
the  Ml!  to  eliminate  those  provisions  which  would  result  in  immediate  forfeiture 
of  right*  in  works  of  art  simply  by  the  act  of  putting  them  on  public  display. 

I  respectfully  submit  that  the  definition  of  "publication"  contained  In  Section 
Ml  of  the  proposed  Copyright  Law  Revision  bill,  which  includes  "public  display" 
of  a  copy  (which  Includes  the  material  object  in  which  the  work  is  first  fixed), 
serves  no  legitimate  public  interest  and  will  work  severe  hardship  upon  countless 
artists  whose  only  avenue  toward  public  recognition  of  their  talents  is  to  dis^ 
play  the  originals  of  their  works. 

The  Copyright  Revision  Hill,  In  its  proper  concern  for  defining  the  rights 
and  obligations  of  creators  and  users  of  works  which  must  be  mass  produced 
by  experienced  technicians  In  order  to  be  disseminated  and  which  constitute 
the  bulk  of  works  subject  to  copy  right  protection,  fails  to  recognize  the  essential 
difference  between  work  of  line  nit  and  utber  copyrighted  works. 

A  work  of  fine  art  is,  almost  by  deli  nit  lo  113  unique  and  not  reproduced  in  ninny 
copies.  (I  recognize  that  there  are  exceptions,  such  as  limited  editions  of  tine 
prints  or  sculpture,  and  perhaps  since  these  editions  must  be  manufactured  bv 
technicians,  it  might  he  argued  that  the  ordinary  copyright  notice  provisions 
should  apply  to  rhem.)  "Publication '  of  a  work  of  fine  art  under  the  proposed 
Copyright  Kevlslou  Bill  can  be  made  by  the  artist,  the  gallery  owner*  or  anyone 
else  totally  Ignorant  of  copyright  requirements  who  acquires  a  work  and  puts 
it  on  display.  To  allow  a  manufacturer  of  greeting  cards,  wallpaper  or  calendars 
to  make  endless  commercial  reproductions  of  a  work  of  fine  art  without  paying 
the  artist  anything  just  because  the  original  of  the  work  was  displayed  to  the 
public  without  a  copyright  notice  seems  to  me  to  be  grossly  unfair  and  uot  justi- 
fied by  any  public  interest. 

It  is  respectfully  submitted  that  in  order  to  avoid  massive  loss  of  rights  in 
works  of  art  by  unknowing  and  unsophisticated  artists,  dealers  and  owners  of 
those  works  who  invariably  display  the  originals  without  auy  copyright  notice, 
the  Copyright  Law  Revision  Bill  should  be  amended  to  provide  specifically  that 
the  public  display  of  an  original  work  of  fine  art  does  not  constitute  publication, 

I  enclose  for  your  consideration  a  reprint  of  an  article  I  wrote  which  appeared 
in  the  Summer  1973  issue  of  the  magazine  "ARTnews."  This  article,  entitled 
-For  a  Copyright  Law  to  Protect  the  Artist,"  contains  other  recommendations 
for  changes  In  the  copyright  revision  bill  intended  to  provide  adequate  protec- 
tion to  the  artist  while,  at  the  same  time,  safeguarding  any  legitimate  public 
interest  in  access  to  works  of  fine  art. 
Respectfully  submitted, 

,  \  Carl  L.  Zan'ger. 

!  [From  ARTnews  Summer  19731 

'Almost  Xo  One  in  tue  Fine  Arts  Field  Has  An  y  Idea  About  t*ie  CopvRraiiT 

Law* 

(By  Carl  L.  Zanger1) 

A  workshop  on  the  legal  and  business  problems  of  artists,  arj;  galleries  and 
museums  was  conducted  recently  by  the  Practicing  Law  Institute,  and  I  par- 
ticipated as  an  expert  on  copyright  problems  arising  both  under  the  present  copy- 
right law  and  under  the  revision  bill  that  had  been  pending  in  Congress  for 
many  years. 

The  workshop  was  attended  both  by  practicing  lawyers  and  representatives 
of  art  galleries  and  museums  and  by  others  with  an  Interest  in  the  alts.  And 
again  I  was  made  aware  of  the  fact  that  almost  no  one  active  in  the  fine  arts 
field— whether  artist,  gallery,  museum,  or  lawyer— h.  s  any  idea  about  the 
copyright  law  as  it  applies  to  the  line  arts.  It  follows  that  they  almost  never 
obtain  Federal  copyright  protection. 

This  widespread  ignorance  of  copyright  requirements  has  resulted  in  whole- 
sale forfeiture  by  artists  and  their  dealers  of  Invaluable  rights  In  works  of  art. 
Unless  the  art  community  In  the  U.S.  achieves  a  belter  understanding,  the  scan 

*C«rl  h.  Znnger  Is  a  new  York  attorney  and  lecturer  on  copyright  problems  of  artists. 
He  Is  a  member  of  the  Comtnltlee  on  Art  of  the  Association  of  the  Bar  of  the  City  of 
iStff  lork. 
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datous  practice  of  wholesale  destruction  of  essential  rights  In  works  of  art 
is  likely  to  continue. 

ruder  llio  U.S.<?opy  right  law.  If  a  work  of  art  Is  "published"  without  the  form 
of  copyright  notice  specified  by  law,  the  work  goes  into  the  public  domain.  This 
mean?;  that  anyone  can  reproduce  and  sell  copies  of  it  for  any  use  whatever — 
calendars,  wallpaper,  postcards  or  anything  else — without  permission  of  the  artist 
or  the  owner  of  the  work  and  without  having  to  pay  anyone  for  the  right  to  use 
the  work. 

The  copyright  notice  required  under  the  law  consists  In  Its  most  expanded  form 
of  the  word  "copy right,"  the  abbreviation  "Copr,"  or  the  symbol  ©,  the  name  of 
the  artist  and  year  of  publication.  This  notice  may  appear  on  the  front  or  the 
hack  of  the  work,  or  on  the  permanent  base,  mounting  or  any  other  accessible 
part  of  the  work. 

in  practice,  almost  no  paintings  hear  copyright  notices.  In  practice,  almost  no 
fine  prints  or  sculpture  (either  those  that  are  singly  made  or  those  that  are  part 
of  larger  editions)  bear  copyright  notices.  In  practice,  the  world  art  community 
assumes— probably  Incorrectly  under  U.S.  copyright  law — that  the  artist  retains 
the  copyright  in  his  work,  even  though  the  work  is  exhibited  without  restriction 
to  the  general  public  in  a  gallery  or  museum,  and  is  offered  for  sate  either  singly 
or  in  multiple  copies  without  any  copyright  notice. 

The  unfortunate  result  of  the  current  widespread  Ignorance  of  copyright  re- 
(jiitrcmcurs  Is  that  most  works  of  art  that  have  been  displayed  publicly  "or  offered 
for  sale  either  in  single  or  multiple  copies  have  been  "published"  within  the 
meaning  of  the  copy  right  law.  They  are  therefore  in  the  public  domain  in  the 
Vnited  States,  unless  the  exhibition  or  sale  was  made  under  circumstances  that 
cither  expressly  or  implicitly  restricted  the  use  the  public  could  make  of  the  work. 

Why  do  artists  neglect  to  copyright  their  work?  Many  who  think  about  It  at  all 
resist  using  a  copyright  notice  for  fear  of  "cheapening'1  their  work  by  making  it 
appear  to  be  commercial.  Some  may  think  that  the  notice  must  api>ear  on  the  front 
nt  the  work.  And  there  are  those  who  take  the  position  that  the  conventional 
display  in  a  gallery  or  museum  does  not  amount  to  "publication."  Kxcept  In  un- 
usual  circumstances,  this  Is  an  incorrect  understanding. 

For  more  than  15  years  Congress  and  the  U.S.  Copyright  Office  have  been  try- 
ing to  write  a  revised  copyright  Jaw—  the  first  general  revision  since  the  present 
law  was  enacted  in  1900.  This  effort  has  been  stalled  for  years  by  powerful  and 
well-financed  spoeiaMnt crest  groups  seeking  preferred  rights  in  copyrighted  prop- 
erty. 

The  oopv right  revision  bill  Introduced  by  Senator  John  McCfellan  In  the  cur- 
rent  session  of  Congress  establishes  a  simple  pattern,  as  follows: 

1.  The  public  display  of  a  copy  of  a  work  (which  by  statutory  definition  In- 
cludes the  original)  constitutes  "publication"  of  the  work, 

2.  Copyright  notice  (the  symlw!  ©  or  the  word  "copyright"  or  the  abhrevatlon 
*'copr,"  with  the  year  of  first  publication  and  the  name  of  the  copyright  owner) 
must  be  placed  on  all  publicly  distributed  copies  of  the  work  (including  the 
original). 

3.  The  location  of  the  nnttce  is  to  be  established  under  rules  to  be  adopted 
by  the  Copyright  Office. 

■t.  Copyright  protection  is  forfeited  If  the  required  notice  does  not  appear  on 
copies  of  the  work  publicly  displayed* 

Tifcen  together,  these  provisions  would  flp^troy  tbo  slender  thread  on  which 
the  art  cmnm unify  pins  its  understanding  that  statin ory  copyright  notice  is  not 
required  for  the  protection  of  works  of  art.  The  proposed  law  would  specifically 
overrule  court  decisions  that  ledd  that  the  display  of  a  work  of  art  under  clr- 
eum stances  In  which  use  and  copying  are  carefully  restricted  does  not  constitute 
publication. 

i  find.lt  difficult  to  believe  that  whoever  drafted  the  bill  Intended  to  achieve 
such  n  result. 

The  copyright  revision  effort,  which  Is  being  renewed  In  the  current  wstslon  of 
Congress,  provides  an  opportunity  to  furnish  statutory  support  for  the  practices 
ami  understandings  that  have  evolved  In  the  art  community.  I  would  make  tlree 
specific  proposals : 

First,  there  Is  no  reason  why  the  same  kind  of  copyright  netJce  that  Is  used 
for  l>ooks  and  other  kinds  of  property  (which  are  "published"  only  after  they 
have  been  manufactured  and  then  widely  disseminated  In  numerous  copies) 
should  be  used  for  works  of  art.  which  the  law  as  drafted  would  say  are  pub* 
Ushcd  when  the  artist  puts  them  up  for  public  display,  Just  as  a  manuscript  is 
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not  ' •published"  until  it  Is  reproduced  in  multiple  copies  and  widely  disseminated, 
the  law  .should  provide  that  n  work  of  art  Is  not  ■  published"  by  display  of  the 
oiltfluul,  but  only  If  and  when  copies  are  made  and  disseminated. 

Second,  to  stem  the  huge  loss  of  rights  in  works  of  art,  the  revision  hill 
should  provide  that  copyright  notice  for  works  of  art  may  consist  ontv  of  the 
name  of  the  artist  and  the  year.  (This  could  result  in  loss  of  protection  in  many 
countries  overseas— which  can  be  achieved  under  international  treat v  only  if  the 
sywUn  ©  is  ?i1m)  included  in  ihe  copyright  notice— but  at  least  it  Would  prevent 
total  forfeiture  of  all  rights,) 

Finally,  the  Mil  should  provide  (hat  whenever  copyright  notice  is  required 
to  prevent  forfeiture  of  rights  in  a  work  of  art.  that  requirement  should  be 
deemed  to  I*  satistied  if  the  notice  is  placed  on  the  front,  back,  permanent  base, 
mounting,  frame  or  any  other  accessible  part  of  the  work  or  any  accompanying 
card  or  placard  used  to  identify  the  work  fu  normal  use. 

I'Ju-u  of  these  changes  can  easily  be  made  in  the  copyright  revision  Mil  but 
unless  the  art  community  musters  its  strength  to  persuade  Senator  McClellan 
and  other  members  of  Congress  to  include  aw  ptrtbie  provisions  in  the  copyright 
revision  bill,  the  scandalous  loss  of  copyright  protection  of  works  of  art  will 
continue. 

Xew  York,  N.Y..  January  26,  1973. 

Ite:  Copyright  I,aw  Revision 

H»»n.  John  \>.  McCi,f,m.an, 

('.><.  XvHHtc,  Committee  on  the  Judiciary, 

StHttte  Offlve  Hi\iWng%  AYuthihyton,  D.C. 

I>»:ar  Sexaior  McCi.eii.ax:  As  a  member  of  the  Committee  on  Act  of  the  As- 
sociation of  Ihe  I  tar  of  the  City  of  Xew  York  and  the  Committee  on  Copyright 
f  f  the  New  York  State  liar  Association,  I  was  asked  to  lecture  at  a  workshop 
conducted  by  the  Tracticing  Law  Institute  here  in  Xew  York  concerning  the  legal 
and  business  problems  of  artists,  art  galleries  and  museums.  My  assignment  was 
to  discuss  copyright  problems,  arising  both  under  the  present  copyright  laws  and 
under  the  proposed  copyright  law  revision.  * 

During  the  course  of  the  workshop,  which  was  attended  both  by  practicing 
attorneys  ami  representatives  of  art  galleries,  museums  and  others  with  an 
interest  In  hue  arts,  I  was  reminded  forcibly  of  the  fact  that  almost  no  one 
iH'tive  in  the  fine  art  field — whether  artist  gaUery,  museum,  or  attorney— lias  any 
irte.4  about  the  copyright  law  as  it  applies  to  the  tine  arts. 

As  a  practical  matter,  people  involved  with  the  fine  arts  almost  never  secure 
federal  copyright  protection,  and.  as  was  deni  oust  rated  in  the  recent  case  ip» 
volving  the  Chicago  Picasso  Monumental  sculpture  ifMtcr  Edged  in  Black 
/V<\»«4  /ne.  t\  Public  liuihlwg  Commission  of.  Chictifjo,  :Y20  F,  Suppl  [X.P. 
III.,  1070])  when  they  try  to  secure  statutory  copyright  protection,  It's  often  too 
late.  The  art  world  doesn't  understand  federal  copy  right  law,  thinks  that  plac- 
ing a  copyright  notice  on  a  work  is  both  an  aesthetic  insult  and  too  ''commercial", 
nnd  in  general  reacts  emotionally  against  securing  copyright  protection  on  the 
ground  that  it's  not  necessary  and  undignified. 

In  practice,  almost  no  paintings  by  any  American  artists  (or  by  artists  of 
any  ^.ther  nationality)  bear  a  copyright  notice.  In  practice,  almost  no  fine  prints 
or  sculpture  (both  those  which  ar>  singly  made  and  those  which  are  part  of 
larger  editions)  !>ear  n  copyright  notice.  In  practice,  the  art  community 
throughout  the  world  assumes  (probably  incorrectly  under  the  IIS.  Copyright 
T,aw)  that  the  artist  retains  the  copyright  In  bis  work,  despite  the  fact  that  the 
work  is  exhibited  without  restriction  to  toe  general  public  In  a  gallery  or  mu- 
seum, and  is  offered  for  sate  either  sii.^ly  or  In  multiple  copies  without  any  copy- 
rltrht  notice. 

I  know  that  revision  of  the  copyright  law  has  been  n  major  concern  of  yours 
for  ninny  years,  and  that  a  large  number  of  powerful  economic  forces  have  been 
engaged  In  fierce  combat  over  the  precise  form  that  the  copyright  revision  pack- 
age will  take.  However,  in  all  the  struggles  and  conn* let.  I  don't  think  anyone 
has  fully  considered  the  impact  of  the  proposed  copy  tight  revision  on  the  ftrt 
world— that  Is.  those  who  make,  exhibit  or  sell  works  conventionally  considered 
to  be  works  of  art. 

The  copyright,  revision  hill  introduced  in  the  1a *t  session  of  Congress  (Sf>J4) 
provides  In  Section  302fn)  that  In  general  copyright  In  a  work  ct rated  after*  the 
effective  date  of  the  bill  subsists  from  its  creation.  Section  301  fn>  eliminates  the 
H'-wHorl  "common  law  oopvrlght"  with  io«peei  to  all  works.  Section  4.01  pro- 
vides that  copyright  notice  shall  be  placed  "on  all  publicly  distributed  copies 
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from  which  the  work  can  bo  vImuiU.v  perceived"  and  Section  AM  makes  clear 
that  If  the  notice  is  omitted,  copyright  is  Invalidated  unless  the  omission  is  ex- 
eiwed  iimler  I  lie  terms  uf  that  sect  ion. 

Assuming  that  the  term  "copy"  as  use<l  hi  Section  4.01  of  the  proposed  law  In- 
eludes  the  original  of  a  work  of  line  nrt  (as  it  does  under  the  present  copyright 
law),  the  total  impact  of  these  provisions  on  works  of  line  art  will  he  to  elimi- 
nate n  copyright  protection  from  the  vast  majority  of  works  created  hv  American 
artists.  I  a  in  sure  that  such  a  result  was  neither  contemplated  uor  intended. 
However,  in  view  of  ihe  traditional,  deeply  entrenched  reUuuce  ov  the  art  world 
on  common  law  copyright  protection,  this  unfortunate  result  will  inevitably 
follow.  I  should  point  out  that  the  Impact  In  likely  to  he  particularly  severe 
on  Inexperienced  new  artisU  who  know  only  that  they  have  pictures  that  they 
want  to  make  and  to  have  exhibited  wherever  tiey  can,  and  do  not  have  any  idea 
about  legal  formalities  for  copyright  notice  required  to  protect  their  creations. 
All  the  young  artist  knows  is  that  Rembrandt,  Picasso  and  all  of  his  Other 
heroes  never  put  ©  on  a  painting,  aud  he  is  not  likely  to  have  an  attorney  to 
advise  him  that  the  law  was  chanced. 

In  addition  to  the  emotional  reaction  that  many  artists  have  against  using  a 
copyright  notice  for  fear  of  "cheapening*'  their  work  by  making  it  appear  to  l>e  too 
commercial,  a  large  number  of  contemporary  artists  do  not  so  much  as  sign  their 
work  because  they  feel  that  signature  disrupts  the  aesthetic  unity  of  the  compo- 
sition. These  artists  view  the  copyright  notice  as  a  further  desecration  of  their 
work. 

I  know  that  it  is  very  late  in  tbp  history  of  copyright  revision  to  pose  vet  an- 
other problem.  However,  t  respectfully  submit  that  the  most  recent  versions  of 
the  copyright  revision  bill  fail  to  consider  the  special  situation  of  fine  artists, 
and  imi.v  work  inadvertent  hardship  on  a  vital  segment  of  our  cultural  life. 

The  solution  to  the  notice  problem  for  works  of  art  is  not  an  easy  one.  However, 
I  respectfully  suggest  thnMn  the  case  of  works  of  art,  the  requirement  that 
copyright  notice  he  pla?ed  on  copies  of  works  should  specifically  exclude  original 
works  of  art,  and  that  whenever  a  notice  of  copyright  Is  required  to  obtain  pro- 
tection for  a  work  of  art,  that  requirement  should  be  satisfied  if  on  some  reason- 
ably aeeessable  portion  of  a  work  (perhaps  subject  to  standards  set  by  the  Copy, 
right  Office),  the  name  of  the  copyright  propretor  appears  together  with  the 
date  of  the  work.  This  will  conform  substantially  to  current  practice  by  artists, 
and  would  avoid  wholesale  destruction  of  the  property  rights  of  artists  through 
inadvertence  or  lack  of  understanding  of  the  new  legal  requirements, 

I  will  be  happy  to  discuss  this  matter  further  with  the  Committee  or  Its  counsel 
either  In  person  or  on  the  telephone  and  to  provide  whatever  additional  Informa- 
tion or  assistance  I  can. 

Thank  you  for  your  attention  to  this  problem. 
Respectfully, 

Carl  L.  Zanoeb. 
February  12, 1973. 

Re :  Capyrtgh  t  Law  Revision 

Hon.  John  h.  McCleu.an, 

U.S.  Senate,  Committee  on  the  Judiciary, 

Senate  Office  Building, 

Washington,  D.V, 

Dear  Senator  McCueixan:  This  will  supplement  my  letter  of  January  20, 
1973  in  which  I  called  attention  to  the  Injury  which  I  thought  mkht  be  done  to 
lwopte  who  make,  exhibit  or  sell  works  of  flue  art  under  the  Copj  right  Revision 
Jlill  introduced  *n  the  last  session  of  Congress  {S.  (Ml ). 

In  my  letter  of  January  26,  I  outlined  what  i  thought  were  the  pertinent  pro- 
visions  of  S>.  644  that  would  operate  to  deprive  artists  of  the  protection  they  now 
think  they  have  under  common  law  copyright.  I  neglected  In  M.nt  letter  to  point 
out  that  the  definition  of  "pi  hi  leaf  ion"  In  Section  101  provides,  in  pertinent  part, 
that  publication  is  the  distribution  of  copies  of  a  work  to  th*  public,  and  tbat 
public  display  constitutes  publication,  I  also  neglected  to  point  out  that  the 
dellnition  of  "copies"  in  Section  101  provides  that  the  term  "copies"  includes  the 
material  object  in  which  the  work  is  first  fixed. 

Tnder  present  law,  the  public  display  of  a  work  of  art  does  not  constitute 
publication  If  the  public  understands  that  no  copying  of  the  work  may  take  place. 
American  Tobacco  Company  wWerekmcisier,  207  U.S,  2S1  (1907.  The  Copyright 
Law  Revision  Hill  would  reverse  this  decision. 


lentoEfnZ^'J'1'  '.'v'  the  c°fy"R"t        Revision  BUI  provides  „„  cxct>l. 

«  Th^l  ^e  p,lM!c,  l\,!p,n'v  of  a  work  of  nrt        n^t  constitute  niUicaHon  • 
oftr'f  hu  »,'.!ie  .IiM1i  ,,l'°1vlde  expressly  that  where  notice  is  required  for  works 


Cam.  L  Zaxger. 


